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PREFACE  TO  THE  FOURTH  AMERICAN  EDITION. 


The  high  reputation  and  great  popularity  of  Daniell'b  Chan- 
CEBY  Practice  in  England  are  clearly  indicated  by  the  rapid  issue 
of  successive  editions  of  the  work  from  the  English  press.  Two 
editions — the  fourth  and  fifth — have  been  published  in  that  coun- 
try since  the  publication  of  the  third  American  edition  in  1865. 
The  intrinsic  merits  of  the  book  have  rendered  it  the  standard  of 
reference  in  English  Chancery  practice.  The  fourth  and  fifth  Eng- 
lish editions  contain  many  additions  to,  and  improvements  upon, 
the  third  English  edition.  Most  of  these  are  too  minute  to  be  speci- 
fied. The  two  most  prominent  changes  consist,  1st.  In  restoring 
to  the  work  Mr.  DanielPs  elaborate  chapter  on  ^^  Parties,"  nearly 
the  whole  of  which  was  omitted  in  the  third  English  edition,  under 
an  apparent  misapprehension,  existing  at  the  time  of  its  publication, 
that  the  part  omitted  had  become  unnecessary  or  obsolete  in  con- 
sequence of  the  changes  which  had  then  recently  been  made  afiect- 
ing  that  subject.  This  chapter  was  restored  entire  in  the  third 
American  edition  by  the  American  editor.  It  has  also  been  found 
still  necessary  to  the  work  in  England,  and  has  consequently  been 
restored,  with  additions  and  improvements,  in  the  fourth  and  fifth 
English  editions.  2d.  In  the  introduction  of  several  new  sec- 
tions, devoted  to  Gross  Bills,  Bills  of  Interpleader,  and  Bills  of 
Review, —  upon  which  subjects  sections  had  previously  been 
introduced  into  the  third  American  edition  by  the  American 
editor,  —  and  in  the  addition  of  other  sections  upon  Bills  of  Dis- 
covery, Bills  to  Perpetuate  Testimony,  Bills  to  Impeach  Decrees 
for  Fraud,  and  Bills  to  carry  Decrees  into  Execution,  which  had 
never  before  been  published  in  any  edition  of  the  work.  All  of 
these  are  embraced  in  this  edition. 
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Frequent  references  for  forms  are  made  in  these  volumes  to 
"  Vol.  III."  By  this  is  intended  a  volume  of  English  Forms  and 
Precedents  prepared  by  Leonard  Field  and  Edward  Glennell  Dunn, 
Barristers-at-Law,  and  John  Riddle,  of  the  Master  of  the  Rolls' 
Chambers,  and  issued  as  a  companion  volume  to  the  English  work : 
such  of  these  forms  as  appeared  to  be  useful  for  American  prac- 
tice have  been  included  in  the  third  volume  of  this  edition.  Other 
valuable  forms  have  been  added. 

The  index  to  the  third  English  edition  was  extremely  meagre. 
A  much  more  copious  index  was  prepared  for,  and  appended  to,  the 
third  American  edition.  The  fourth  English  edition  was  provided 
with  a  vastly  more  abundant  index  than  the  third.  The  extent  of 
this  has  been  still  further  increased  in  the  fifth  English  edition  ;  so 
that  the  index  alone  now  occupies  over  three  hundred  and  fifty 
pages,  —  a  small  volume  of  itself.  The  arrangement  is  such,  how- 
ever, that  this  copiousness  creates  no  confusion,  but  on  the  con- 
trary secures  ready  access  to  the  most  minute  details  of  the  work. 
This  index,  thus  amplified  and  improved,  has  been  adopted  and 
followed  by  the  American  editor,  with  only  such  changes  and  addi- 
tions as  have  become  necessary  in  consequence  of  the  additions 
and  changes  made  to  the  text,  and  for  the  purpose  of  facilitating 
reference  to  the  notes  in  the  American  edition.  . 

In  order  that  no  available  means  of  reference  to  the  contents  of 
these  volumes  should  be  omitted  in  this  edition,  the  editor  has 
retained  the  marginal  or  side  notes,  which  were  omitted  in  the 
third  American  edition :  these,  it  is  confidently  believed,  though 
constituting  a  very  expensive  feature  in  the  publication,  will  be 
found  serviceable  to  the  profession  in  a  corresponding  degree. 

During  the  time  necessarily  consumed  in  the  progress  of  this 
work  through  the  press,  important  decisions  have  been  made  or 
come  to  the  knowledge  of  the  editor,  which  could  be  availed  of  only 
in  the  shape  of  Addenda ;  and,  in  order  that  the  benefit  of  these 
decisions  may  not  be  lost  to  the  edition,  a  department  of  Addenda 
has  been  prepared  and  inserted  in  the  third  volume.  References 
to  it  are  made  in  the  Table  of  Cases,  and  in  the  General  Index. 

The  Table  of  Cases  will  be  found  in  the  third  volume.  In  the 
same  volume  are  the  General  Index  and  the  Index  to  the  Appendix 
of  Forms.  This  arrangement  has  been  adopted,  both  for  the  pur- 
pose of  equalizing  the  size  of  the  different  volumes,  and  also  for 
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the  purpose  of  embodying  all  the  means  and  facilities  for  reference 
in  the  same  volume. 

Over  sixteen  thousand  cases  —  about  ten  thousand  in  the  Eng- 
lish edition,  and  over  six  thousand  additional  in  the  American 
edition  —  have  been  cited  and  referred  to  in  this  work.  It  is 
scarcely  possible  that  errors  have  not  occurred  in  this  multitude  of 
citations ;  but  the  editor  has  endeavored  as  much  as  possible  to 
avoid  them,  and  it  is  confidently  hoped  that  none  of  any  importance 
will  be  found  to  exist. 

For  other  particulars,  the  reader  is  referred  to  the  Preface  to  the 
third  American  edition. 

J.  C.  PERKINS. 

OCTOBBR  1,  1871. 


PREFACE  TO  THE  THIRD  AMERICAN  EDITION. 


This  third  American  edition  of  Daniell's  Chancery  Practice 
is  based  upon  the  third  English  edition  of  the  work,  which  was 
published  after,  and  has  been  adapted  to,  the  great  and  important 
changes  recently  made  bj  Acts  of  Parliament,  and  Rules  and  Gen- 
eral Order  of  Court,  in  the  Chancery  Practice  of  Great  Britain. 
•  In  the  order  of  subjects  treated  in  this  work,  the  first  important 
change  has  been  made  in  regard  to  ^'  Parties  to  a  Suit."  Hereto- 
fore it  has  been  recognized  in  England,  and,  to  a  great  extent,  in 
the  United  States  still  is  recognized,  as  a  general  principle,  ^'  that 
a  person  seeking  relief  in  Equity  must  bring  before  the  Court  all 
such  parties  as  were  deemed  necessary  to  enable  the  Court  to  do 
complete  justice."  '^  That  the  rights  of  all  persons  interested  in 
the  subject-matter  of  the  suit  should  be  bound,  so  that  the  per- 
formance of  the  decree  might  be  perfectly  safe."  But  it  has  re- 
cently been  enacted  in  England,  among  other  provisions,  that 
^^  the  Court  may  adjudicate  upon  questions  arising  between  par- 
ties, notwithstanding  that  they  may  be  some  only  of  the  parties  in- 
terested in  the  property  respecting  which  the  question  may  have 
arisen."  And  again,  '^  No  suit  shall  be  open  to  objection  on  the 
ground  that  a  merely  declaratory  decree  is  sought  thereby."  The 
general  result  of  the  new  rules  in  reference  to  parties  is,  that  tech- 
nicalities of  all  kinds  are  now  banished  from  the  subject,  and  it 
is  only  necessary,  in  every  suit  in  Equity,  to  make  such  persons 
parties  as  are  clearly  and  obviously,  from  the  nature  of  the  case, 
necessary,  namely,  those  against  whom  direct  relief  is  sought; 
and  even  when  all  the  persons  against  whom  direct  relief  is  sought 
cannot  be,  or,  in  fact,  are  not  brought  before  the  Court,  the  relief 
will,  in  some  cases,  be  modified  and  granted  to  such  an  eztenii  and 
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in  such  form  as  is  consistent  with  justice  in  the  somewhat  defec- 
tive state  of  the  record.^  But  as  these  rules  have  not  yet  been 
adopted,  to  any  considerable  extent,  at  least  in  the  Chancery  Prac- 
tice of  this  country,  it  has  been  found  necessary  to  retain  in,  or 
restore  to,  this  American  edition  the  former  elaborate  chapter  of 
Mr.  Daniell  on  the  subject  of  Parties. 

The  comparative  simplicity  of  all  modern  proceedings  both  in 
England  and  in  this  country,  which  have  largely  diminished  the 
length  of  time  during  which  suits  in  Chancery  remain  in  Court, 
and  the  facilities  with  which,  according  to  existing  practice,  amend- 
ments are  mad^and  defects  remedied,  have  rendered  almost  obso- 
lete some  of  the  divisions  and  subdivisions,  and  many  of  the  other 
distinctions  and  refinements  of  former  treatises  on  the  subject  of 
bills.  Some  important  changes  have  been  made  in  England  in  the 
forms  of  bills,  the  advantages  of  which  are  so  obvious,  that  it  may 
be  well  worthy  of  consideration  whether  they  ought  not,  in  whole  or 
in  some  modified  shape,  to  be  adopted  in  this  country.  The  form 
of  a  bill  prescribed  by  the  14th  of  the  General  Orders  of  August, 
1852,  which  will  be  found  in  the  "  Appendix  of  Forms,"  1912-1914, 
is  a  model  of  brevity,  clearness,  and  precision.  The  bill  is  re- 
quired to  be  printed,  and  in  that  shape  filed  in  Court,  and  a  printed 
copy  of  the  bill  is  also  to  be  served  upon  the  defendant.  It  will  be 
perceived  that  the  form  of  bill  referred  to  differs  from  a  well-drawn 
bill  under  the  former  practice  in  three  important  particulars ;  name- 
ly, the  numbering  of  the  paragraphs,  the  omission  of  the  interrog- 
atories, and  of  the  prayer  for  process.  As  to  the  interrogatories,  it 
is  peremptorily  enacted  '^  that  the  Bill  of  Complaint  shall  not  con- 
tain any  interrogatories  for  the  examination  of  the  defendant." 
But  the  plaintiff  is  at  liberty  to  file  interrogatories  separately  from 
the  bill  for  the  examination  of  any  defendant  from  whom  he  re- 
quires an  answer,  and  no  defendant  is  required  to  answer  the  bill 
unless  interrogatories  are  so  filed,  and  a  copy  of  them  delivered  to 
him  or  to  his  solicitor.  The  prescribed  form  of  interrogatories  will 
be  found  in  Volume  I.  p.  376.  The  necessity  for  a  prayer  for 
process  is  obviated  by  the  prescribed  mode  of  service,  namely,  by 
a  printed  copy  of  the  bill,  which  has  the  same  effect  on  the  defend- 
ant as  the  service  of  a  writ  of  subpoena. 

But  although  the  form  of  a  bill  is  thus  made  more  simple  un- 
der the  present  English  practice,  all  the  material  and  substantial 

^  See  Palmer  t;.  Steyens,  100  Mass.  461. 
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parts  are  still  necessary,  and  are  elaborately  treated  as  heretofore 
in  these  volumes. 

The  service  of  a  printed  copy  of  the  bill  is  to  be  made  in  the 
same  manner  and  with  the  same  effect  as  tlie  service  of  a  sub- 
poena, and  the  rules  applicable  to  the  service  of  the  one  are  alike 
applicable  to  the  service  of  the  other. 

Until  the  Act  15  &  16  Vict.  c.  86,  amending  the  practice  of  the 
Court  of  Chancery,  the  general  mode  of  examining  witnesses  in 
Equity  was  by  interrogatories  m  writing,  exhibited  by  the  party 
plaintiff  or  defendant,  or  directed  by  the  Court  to  be  proposed  to 
or  asked  of  the  witnesses  in  a  cause,  touching  the  merits  thereof 
or  some  incident  therein.  This  practice  has,  however,  been  almost 
entirely  abolished  in  England,  and  a  new  system  substituted  in  its 
place  by  recent  statutes  and  orders  of  court. 

Under  the  somewhat  plenary  powers  conferred  upon  the  Judges 
by  the  above  Act  of  Parliament,  it  was  directed  by  the  Orders  of 
June,  1854,  that  the  plaintiffs  and  defendants  respectively  should 
be  at  liberty  to  transfer  their  cases  respectively,  either  wholly  or  ^* 

partially  by  affidavit,  or  wholly  or  partially  by  the  oral  examina-   [-^  1''  "  I 
tion  of  witnesses  before  an  examiner.     By  this  Act  particular  pro-  /I 

visions  were  made  both  for  the  mode  of  taking  testimony  by  affi- 
davit and  that  of  taking  it  by  oral  examination,  the  substance  of 
which,  so  far  as  they  related  to  the  mode  of  taking  evidence  by 
oral  examination  before  an  examiner,  was  adopted  by  the  Supreme 
Court  of  the  United  States  in  March,  1862,  by  an  amendment  of 
the  67th  Equity  rule  of  that  Court.  *  This  amended  rule  is  still  in 
force  in  that  Court,  althougli  it  has,  by  the  General  Orders  of  Feb- 
ruary, 1861,  been  abrogated  to  a  great  extent  in  England. 

But  under  this  amendment  testimony  may  still  be  taken  in  cer- 
tain cases  in  the  old  form,  upon  written  interrogatories  and  cross- 
interrogatories  ;  and,  as  this  latter  method  is  still  in  use  in  some 
other  courts  in  the  United  States,  it  has  been  thought  expedient 
to  preserve  the  substance  of  that  part  of  the  work  pertaining  to  it. 
It  is  not  known  to  the  American  editor  that  the  English  mode 
of  taking  testimony  by  affidavit  has  been  adopted  anywhere  in  this 
country. 

In  addition  to  these  modes  of  adducing  testimony,  it  is  provided, 
by  the  Act  of  Parliament  referred  to,  that  "  the  Court  may,  upon 
the  hearing  of  any  cause,  if  it  shall  see  fit  to  do  so,  require  the 
production  and  oral  examination  before  itself  of  any  witness  or 
party  in  the  cause." 
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This  power  conferred  upon  the  Court  of  requiring  the  produc- 
tion and  oral  examination  of  witnesses  before  itself  has  opened  the 
way  for  the  adoption,  in  the  new  series  of  General  Orders  of  Feb- 
ruary, 1861,  of  some  Important  rules  of  practice  in  regar4  to  the 
viva  voce  examination  of  witnesses  in  some  cases,  and  the  oral 
cross-examination  and  re-examination  of  deponents  and  witnesses 
and  parties  in  others,  before  the  Court  itself  at  the  hearing  of  the 
cause.  Under  these  General  Orders,  the  Court  has  very  much 
limited  and  restrained  the  right  of  parties  to  require,  by  notice  or 
otherwise,  that  the  evidence  in  chief,  to  be  used  at  the  hearing  of 
a  cause,  shall  be  taken  orally ;  while  it  has  at  the  same  time  very 
carefully  fostered  and  regulated  the  mode  of  taking  testimony  by 
affidavit ;  to  which  end,  except  as  to  matters  in  reference  to  which 
evidence  in  chief  is  to  be  taken  viva  voce  at  the  hearing,  each 
party  in  a  cause  in  which  issue  is  joined  shall  be  at  liberty  to 
verify  his  case  either  wholly  or  partially  by  affidavit,  or  wholly  or 
partially  by  the  oral  examination  of  witnesses  ex  parte  before  an 
examiner,  no  party  having  a  right  to  be  present  at  the  taking  of 
such  ex  parte  examination  except  the  party  producing  the  wit- 
ness, his  counsel-,  solicitor,  and  agents,  and  every  examination  so 
taken  ex  parte  is  deemed  to  be  an  affidavit. 

Under  Rule  3  of  the  General  Orders  above  cited,  "  in  any  cause 
in  which  issue  is  joined,- the  plaintiff  or  any  defendant  may  apply 
to  the  Judge  in  chambers  for  an  order  that  the  evidence  in  chief 
as  to  any  facts  or  issues  (such  facts  and  issues  to  be  distinctly  and 
concisely  specified)  may  be  taken  viva  voce  at  the  hearing,  and 
the  Judge  may  make  an  order  that  the  evidence  in  chief  as  to  such 
facts  and  issues,  or  any  of  them,  shall  be  taken  viva  voce  at  the 
hearing  accordingly ;  and  where  any  such  order  shall  have  been 
made,  the  examination  in  chief,  as  well  as  the  cross-examination 
and  re-examination,  shall  be  taken  before  the  Court  at  the  hear- 
ing as  to  the  facts  and  issues  specified  in  such  order."  To  this  ex- 
tent, at  least,  the  practice  in  England  at  the  present  time  seems  to 
approach  the  system  which  prevails  in  Massachusetts,  of  taking 
the  evidence  in  Equity  proceedings  in  the  same  manner  as  in  suits 

m 

at  Law.  This  mode  of  proceeding  seems  to  be  well  adapted*to  the 
trial  of  that  class  of  facts  and  issues  which  were  formerly  directed 
to  be  tried  by  a  jury  in  a  Court  of  Common  Law,  but  which  under 
the  Chancery  Amendment  Act  the  Court  itself  has  the  power  to 
determine ;  and  for  the  trial  of  that  class  of  facts  and  issues  this 
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mode  of  examining  witnesses  orally  at  the  hearing  may  have  been 
chiefly  intended.  In  other  cases  the  practice  of  taking  testimony 
orally  before  the  Court  at  the  hearing  goes  no  further  than  to  the 
oral  cross-examination  and  re-examination  of  deponents,  witnesses, 
and  parties  who  have  given  their  affidavits  in  some  of  the  forms 
allowed. 

I  have  been  led  to  these  observations  upon  the  different  methods 
of  taking  testimony  in  Equity  causes,  for  the  reason  that  the  sub- 
ject itself  is  not  exceeded  in  importance  and  difficulty  by  any  other 
branch  of  Chancery  Practice.  The  failure  of  the  Court  in  Eng- 
land, with  the  power  conferred  upon  it,  in  these  frequent  changes^ 
to  adopt  for  all  cases  the  same  method  of  taking  testimony  in 
Equity  which  is  pursued  at  Law,  indicates  a  settled  conviction 
that  the  method  which  is  so  well  adapted  to  the  latter  cannot  in 
general  be  applied  to.  the  former,  or,  at  least,  only  so  far  as  certain 
facts  and  issues  arising  in  Equity  hearings  are  of  the  same  general 
character,  and  present  themselves  in  the  same  general  shape  as  ia 
trials  at  Law. 

By  recent  statute  in  England  the  office  of  Master  in  Chancery^ 
has  been  abolished,  and  the  business  formerly  conducted  in  the 
Master's  Office  is  now  transacted  under  the  more  immediate  direc- 
tion and  control  of  the  Judges  of  the  Court.  '^  Proceedings  in  the 
Judges'  Chambers  "  have  taken  the  place  of  "  Proceedings  in  the 
Master's  Office."  But  as  no  such  change  has  been  made  in  this 
country,  and  the  "  Master's  Office  "  still  exists  here,  the  chapter  in 
the  former  editions  of  Daniell  relating  to  "  Proceedings  in  the 
Master's  Office  "  has  in  substance  been  retained,  and  some  addi- 
tions have  been  made  to  it,  namely,  in  regard  to  the  rules  of 
accounting  between  mortgagor  and  mortgagee,  and  between  part- 
ners. And  as  a  large  amount  of  the  business  in  Courts  of  Equity 
in  the  United  States  is  done  at  chambers,  the  chapter  in  the  new 
English  edition  relating  to  proceedings  in  the  Judges'  Chambers 
has  been  retained  in  this  American  edition,  in  a  separate  form,  so 
far  as  it  is  not  included  in  the  chapter  on  ^'  Proceedings  in  the 
Master's  Office." 

And  it  may  be  added,  generally,  that  in  all  cases  where  the 
recent  changes  in  English  practice  have  caused  the  omission  of 
any  part  of  the  former  editions  of  Daniell,  which  has  been  found  to 
be,  and  still  is,  useful  in  American  practice,  the  editor  has  been 
careful  to  restore  it  or  supply  the  omission  of  that  part  in  some 
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other  way ;  and  no  part  of  the  last  English  edition  of  Daniell  has 
been  omitted  which  bears  upon  the  present  practice  in  the  Ameri- 
can Courts  of  Chancery,  or  which  may  furnish  models  for  future 
changes  here,  if  found  desirable. 

The  notes  to  this  edition  have  been  combined  and  made  homo- 
geneous with  the  notes  of  the  English  edition. 

An  entirely  new  feature  in  this  work  is  the  Appendix  of  Forms. 
The  introduction  of  this  Appendix  has  considerably  increased  the 
size  of  the  volumes  beyond  what  was  originally  contemplated.  It 
has  been  supplied  by  the  American  editor  because  of  the  desire 
often  expressed  that  such  an  addition  should  be  made,  and  be- 
cause it  is  believed  that  it  will  be  of  great  practical  value  to  the 
work. 

Part  I.  of  the  Appendix  contains  a  large  collection  of  forms  of 
Bills,  which  have  been  taken,  part  from  Tripp's  Book  of  Forms, 
which  has  been  published  in  England  since  the  new  Chancery  sys- 
tem has  been  adopted  there,  some  from  the  Equity  Draftsman, 
others  from  Willis,  and  many  have  been  collected  by  the  compiler 
from  the  records  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  from  the  records  of  the  Supreme 
Judicial  Court  of  Massachusetts. 

Part  II.  consists  of  forms  of  the  various  modes  of  defence  to 
suits  in  Equity,  and  other  miscellaneous  forms,  namely,  of  Demur- 
rers, Pleas,  Answers,  Replications,  Notices  of  Motion,  Petitions 
and  Motions,  Affidavits,  and  Summonses.  These  have  been  selected 
generally  from  Tripp's  and  Willis's  Books  of  Forms,  and  from  the 
records  of  courts. 

Part  III.  contains  a  full  collection  of  forms  of  Decrees,  taken 
partly  from  the  last  English  edition  of  Seton,  in  two  volumes,  pub- 
lished in  England  in  1862;  and  also  from  the  reports  of  Chancery 
cases  in  England  and  America,  and  from  the  records  of  the  courts. 
The  importance  of  a  correct  and  well-drawn  decree,  compared  with 
other  proceedings  in  a  cause,  is  hardly  to  be  over-estimated.  Upon 
this  subject  Mr.  Seton  remarks  as  follows  :  "  The  judgments  of  the 
Courts  of  Law  are  usually  simple  in  their  form  ;  but  the  decrees  of 
the  Courts  of  Equity,  from  the  nature  of  the  relief  given  Sy  them, 
the  number  of  the  parties  often  interested  in  the  suit,  the  various 
questions  to  be  determined  and  circumstances  to  be  dealt  with,  are 
generally  much  more  complicated. 

"  In  the  separate  branches,  however,  of  equitable  jurisdiction, 
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the  forms  of  the  decrees  and  orders  by  which  the  Court  gives  effect 
to  its  determinations,  are  generally  well  established,  and  for  the 
most  part  uniform  ;  and  upon  this  ground  they  are  usually  referred 
to  as  regulating  the  practice,  and  elucidating  the  law  and  procedure 
of  the  Court. 

"  The  great  utility  of  consulting  them,  and  the  advantages  of 
adhering  to  the  settled  and  well-understood  forms  and  language  of 
the  Court,  have  been  repeatedly  adverted  to  by  some  of  its  most 
eminent  judges. 

"  The  forms  of  decrees  may  be  also  useful  with  a  view  to  fram- 
ing bills,  the  prayer  of  the  bill  being  tliat  part  upon  which  the 
frame  of  it  principally  depends,  and  the  decree  being  obviously  the 
best  guide  to  the  prayer.'* 

In  matters  of  reference,  the  order  or  decree  therefor  contains  the 
only  authority  which  the  Master  may  exercise,  and  the  parties  can- 
not go  beyond  its  express  directions  in  their  inquiries  before  him. 
The  forms  of  decrees  or  orders  for  this  purpose  are  useful,  not  only 
in  showing  what  may  be  referred,  but  also  in  giving  the  form  of 
language  in  which  the  subjects  of  reference  may  most  correctly  be 
expressed. 

As  to  final  decrees,  they  are  the  authoritative  source  from  which 
the  matters  settled  by  the  Court  are  to  be  ascertained,  both  for  the 
enforcement  of  the  determination  of  the  Court  in  the  particular 
case,  and  for  invoking  it  as  a  plea  or  defence  in  any  other  suit  that 
may  be  brought  for  the  same  matter.  It  is  hoped  that  the  consul- 
tation of  the  forms  here  presented  may  conduce  to  accuracy  and 
uniformity  in  the  framing  of  decrees.  It  will  of  course  be  under- 
stood that  considerable  alterations  have  been  necessary  in  the 
forms  of  decrees  collected  from  other  sources  than  professed 
books  of  forms.  They  have  been  found  so  variant  in  shape  and 
expression  that  no  approach  to  uniformity  could  otherwise  be 
attained. 

The  editor  has  added  to  the  Appendix  an  entire  collection  of  the 
Rules  of  Practice  for  the  Courts  of  Equity  of  the  United  States, 
adopted  and  promulgated  by  the  Supreme  Court.  The  general  body 
of  the^  rules  was  adopted  in  January,  1842 ;  the  remainder  are 
all  those  that  have  been  adopted  by  way  of  amendment  or  other- 
wise since  that  time.  No  other  full  collection  of  them  is  known  to 
exist  in  any  other  publication.  These  rules  are  in  use,  and  form  a 
part  of  the  system  of  Equity  practice  in  every  judicial  circuit  of 
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the  United  States,  and  they  have  been  constantly  cited  and  referred 
to  in  this  work. 

With  these  explanations,  these  volumes  are  respectfully  submit- 
ted to  the  indulgence  of  those  for  whose  use  the  labor  of  preparing 
them  has  been  undertaken. 

J.  C.  PERKINS. 

DSOEMBBB  1,  1866. 


PREFACE  TO  FOURTH  ENGLISH  EDITION. 


In  preparing  the  fourth  edition  of  Daniell's  Chancery  Pbag- 
TiCEy  the  endeavor  of  the  editors  has  been  to  alter  as  little  as 
possible  the  original  text  of  a  work  which  has  attained  so  high  a 
reputation,  but,  at  the  same  time,  to  make  the  present  edition 
a  correct  text-book  of  the  existing  practice  of  the  Court ;  and  al- 
though it  has  appeared  to  them  that  the  plan  of  the  work  might  in 
some  respects  be  amended,  they  have  (except  in  some  few  in- 
stances) considered  it  better  not  to  alter  an  arrangement  with 
which  most  practitioners  in  the  Court  are  well  acquainted. 

The  substance  of  the  General  Orders  and  Acts  of  Parliament 
affecting  the  practice  of  the  Court  (with  the  exception  of  the 
Winding-up  Acts,  which  seemed  rather  fitted  for  a  separate 
treatise)  has  been  stated ;  and  in  the  second  volume  will  be 
found  a  full  description  of  the  practice  on  trials  by  jury. 

A  companion  volume,  containing  precedents  of  pleadings,  and 
forms  of  all  the  proceedings  in  use  in  the  Court,  with  references 
to  the  Practice,  and  which  will,  it  is  hoped,  prove  useful  to  both 
branches  of  the  profession,  is  in  active  preparation.  It  will  be 
published,  as  a  separate  work,  shortly  after  the  completion  of  the 
second  volume. 

The  cases  have  been  added  to  the  time  of  publication.  Great 
care  has  been  taken  to  insure  .correctness  in  the  references,  and 
the  editors  hope  that  in  this  respect  few  errors  of  importance  will 
be  found. 

The  thanks  of  the  editors  are  due  to  Mr.  H.  Cadman  Jones  for 
the  use  of  his  valuable  notes,  and  to  many  other  members  of  the 
bar  for  their  kind  assistance,  and  also  to  many  of  the  officers  of 
the  Court  for  information  as  to  the  practice  in  their  various  de- 
partments. 

The  proof-sheets  have  been  read  by  Mr.  Braithwaite,  of  the 
Record  and  Writ  Clerks'  Office,  whose  assistance  has  been  of 
great  utility. 
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In  preparing  this  edition  of  Danibll's  Chancery  Practice,  the 
editors  have  spared  no  labor  to  render  it  deserving  of  a  continu- 
ance of  the  favor  with  which  the  fourth  edition  was  received. 
•  The  work  has  been,  for  a  considerable  time,  out  of  print,  and 
this  edition  was  ready  for  the  press,  and  would  have  been  pub- 
lished at  a  much  earlier  date,  had  it  not  been  delayed  in  conse- 
quence of  the  proposed  re-arrangement  of  the  Consolidated  and 
General  Orders  of  the  Court. 

The  Statutes,  General  Orders,  and  Cases  subsequent  to  the  last 
edition,  and  affecting  the  subject  of  the  work,  have  been  noticed ; 
but  the  general  plan  and  arrangement  have  not  been  altered. 

The  editors  return  their  thanks  to  their  friends  of  the  Chancery 
Bar,  who  have  made  some  useful  suggestions,  and  pointed  out 
some  errors  in  the  fourth  edition.  It  is  not  to  be  expected  that 
a  work  containing  so  many  references  should  be  free  from  errors, 
but  the  editors  have  endeavored  to  render  them  as  few  as 
possible. 

The  editors  also  return  their  thanks  to  several  officers  of  the 
Court  for  information  as  to  the  practice  in  their  several  de- 
partments. 

The  proof  sheets  have  been  read  by  Mr,  Braithwaite,  of  the 
Record  and  Writ  Clerks'  Office,  and  by  Mr.  Upjohn,  of  the  Master 
of  the  Rolls'  Chambers,  whose  assistance  has  been  of  great  value. 

Lincoln's  Jmx,  November,  1870. 
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CHAPTER  I. 

THE  COBtHENOEMENT  OF  A  SCIT. 

• 

The  practice  of  the  Court  of  Chancery,  and  of  its  various  offices,  Practice  of 
is  regulated  by  rules  laid  down  in  Acts  of  Parliament,  in  the  Gen-  f^®^^^ 
eral  Orders  of  the  Court,  passed  or  promulgated  from  time  to  time,  what  regu- 
in  the  Regulations  of  the  Judges  for  the  conduct  of  business  in    * 
their  chambers,  and  of  the  Registrars  of  the  Court  respecting  the 
transaction  of  business  in  their  office  ;  and  by  custom  or  usage,  to 
be  ascertained  generally  from  former  decisions  of  the  Court ;  ^  the 
decisions  of  the  Court  are  also  important  in  determining  the  con- 
struction to  be  put  upon  the  Acts  of  Parliament,  General  Ordei*s, 
and  Regulations. 

It  will  be  the  object  of  this  Treatise  to  explain  the  practice  of  Object  of  the 
the  Court,  in  reference  to  its  equitable  jurisdiction.  ^**'^' 

1  "  Ancient  and  uniform  practice  con-  Frost,  6  Pick.  272,  Wilde  J.  Bald  :  *<  We  do 

Btitates  the  law  of  the  Coart,  as  mach  not  adopt  the  English  rules  of  practice  in- 

as   a  poaitive  order/'  per   Lord  Eldon,  discrimmately,  but  only  as  they  appear 

2  Mer.  2.  reasonable  and  conformably  to  the  spirit 

The  practice  of  the  English  Coart  of  of  our  sprstem  of  jurisprudence  and  general 

Chancery  forms  the  basis  of  the  Equity  rules  of  practice." 

practice  of  the  Courts  of  the  United  States.  Under  the  **  Rules  for  the  Regulation  of 

Per  Story  J.,  in  Smith  v,  Bumham,  2  Practice  in  Chancery  in  Massachusetts," 

Sumner.  612,  625.  promulgated  in  1860,  the  Court  adopted, 

B^  the  Rules  of  Practice  for  the  Courts  as  the  outlines  of  their  practice,  the  prac- 
of  Equity  of  the  United  States  it  is  pro-  tice  of  the  High  Courts  of  Chancery  in 
vided  that  in  all  cases  where  the  rules  England,  so  far  as  the  same  was  not  repug- 
prescribed  by  the  Supreme  Court,  or  by  nant  to  the  Constitution  and  laws  of  the 
the  Circuit  Court,  do  not  apply,  the  prao-  Commonwealth,  nor  to  such  rules  of  prac- 
tice of  the  Circuit  Court  shiUl  berecpilHted  tice  as  the  Courts  had  made,  or  f^om  time 
hv  the  present  practice  of  the  High  Court  to  time  might  make.  Rule  88.  In  other 
or  Chancery  in  iDngland,  so  far  as  the  same  States  the  same  has  beoi  adopted  as  the 
may  reasonably  be  applied  consistently  basis  of  their  Chancery  practice.  SeeBur- 
withthe  local  circumstances  and  local  con-  rail  v.  Eames,  6  Wis.  260;  West  v,  Paige, 
▼enience  of  the  District  where  the  Court  1  Stockt.  (N.  J.)  208.  But  the  reyised 
ia  held,  not  as  positiye  rules,  but  as  fbr-  *'  Rules  for  the  Regulation  of  Practice  in 
nisbing  just  analogies  to  regulate  the  Chancery "  for  Mass.  of  1870,  are  silent 
practice.  Rule  90,  see  Clark  v.  Reyburn,  upon  this  subject 
8  Wallace  U.  S.  818,  828.    In  Saunders  v. 
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THE  COMMfiNGEMENT  OF  A  SUIT. 


Ch.  L  .  A  suit  on  the  Equity  side  of  the  Court  of  Chancery,  on  behalf  of 
^  ~  a  subject,  is  ordinarily  commenced  by  preferring  a  petition,  con- 
English  bin.  taining  a  statement  of  the  plaintiff's  case,  and  praying  the  relief 
which  he  considers  himself  entitled  to  receive.^  This  petition  is 
called  in  the  old  books  an  English  BiU  by  way  of  distinction 
from  the  proceedings  in  suits  within  the  ordinary  or  common-law 
jurisdiction  of  the  Court,^  which,  till  the  statute  of  4  Geo.  IL  o. 
26,  were  entered  and  enrolled,  more  anciently  in  the  French  or 
Norman  tongue,  and  afterwards  in  Latin  ;  whereas  bills  in  Chan- 
cery were,  from  very  early  times,  preferred  in  the  English  lan- 
guage.' The  bill  is  addressed  to  the  Ijord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great 
Seal:^  unless  the  seals  are  in  the  Queen's  hands,  or  the  holder 
thereof  is  himself  a  party,^  in  which  case  the  bill  is  addressed  to 
the  Queen  herself,  in  her  Court  of  Chancery.' 
Infonnatioii.  If  the  suit  is  instituted  on  behalf  of  the  Crown,  or  of  those  who 
•  partake  of  its  prerogative,  or  whose  rights  are  under  its  particular 
protection,  such  as  the  objects  of  a  public  charity,  the  matter  of 
complaint  is  offered  to  the  Court,  not  by  way  of  petition,  but  of 
information,^  by  the  proper  officer,  of  the  rights  which  the  Crown 
claims  on  behalf  of  itself  or  others,  and  of  the  invasion  or  deten- 
tion of  those  rights  for  which  the  suit  is  instituted.'    This  pro- 


1  Ab  to  the  value  of  the  subject-matter, 
Bee  Ord.  IX;  1. 

3  As  to  the  procedure  on  the  common- 
law  side  of  the  Court,  see  12  &  13  Vic.  c 
109;  and  Orders  of  29  Dec,  1848,  and 
SAugr.,  1849,  Chitty^s  Arch.,  1741:  and 
pof/.  Chap.  XXXIX.   §  7,  Receivert. 

*  See  Ld.  Red.  8.  1  Spence  £q.  Jnr. 
368;  Story  Eq.  PI.  §  7.  There  are  some 
bills  in  early  times   in  the  French  lan- 

Fiage:  See  Cal.  Proc.  Chan.,  printed  by 
ubllc  Rec.  Com.,  1827,  Cited  Ld.  Red. 
8.  n.  (o). 

*  Ld.  Red.  7,  8;  As  to  Lords  Commis- 
sioners, see  Hardy *8  Life  of  Ld.  Langdale, 
vol.  2.  p.  268^^  ieq, 

«  See  Lord  Keeper  v,  Wyld,  1  Vem.  189; 
Coop.  Eo.  PI.  28. 

ft  Ld.  Red.  7.  In  Massachusetts,  cases 
in  Eiquity  may  be  commenced  by  bill  or 
petition,  with  a  writ  of  tubpcena^  accord- 
ing to  the  usual  course  of  proceeding  in 
Equity,  or  inserted  in  an  original  wnt  of 
summons,  or  of  summons  and  attachment, 
or  by  a  declaration  in  an  action  of  con- 
tract or  tort,  as  the  case  may  be,  with  or 
without  an  order  for  the  attachment  of  the 

Sroperty  or  arrest  of  the  defendant  If  a 
iscovery  is  souitht,  it  may  be  by  such 
bill  or  petition,  or  by  being^  made  part  of 
such  aeclaration,  or  by  interrogatories. 
Genl.  Sts.  c.  118,  §§  8^  4.  "Had  the 
statute  omitted  to  prescribe  any  form  of 
process,  or  to  give  anv  authority  to  the 
Court  to  make  one,  the  bill  as  used  in 
England  in  Chancery  proceedings,  and 


the  proceedings  under  it  as  there  practised, 
would  necessarily  have  been  adopted  h«re; 
for  it.  would  be  presumed  that  the  Legisla- 
ture, having  given  jurisdiction,  intended 
it  snould  be  exercised  according  to  the 
most  approved  forms  in  that  coontrr 
which  had  been  the  source'  from  which 
this  and  other  States  in  the  Union  had 
derived  their  principles  and  practice  in 
the  administration  of  justice;  and  it  was 
without  doubt  expected  that  the  Court 
here,  on  prescribing  writs  and  processes 
to  carry  into  execution  this  newjurisdio- 
tion,  would  conform  to  those  which  had 
been  established' in  England,  as,  near  as 
would  be  consistent  with  that  prompt  ad- 
ministration of  justice  which  it  was  desir- 
able to  attain."  Per  Parker  C.  J.  in 
Commonwealth  v.  Sumner,  5  Pick.  866, 
866.  An  action  of  contract,  praying  for 
relief  in  Equity  is  to  be  treated  as  a  suit 
in  Equity.  ToplifF  v.  Jackson,  12  Gray, 
565;  Irvin  v.  Gregorv,  18  Gray,  215. 

By  a  recent  Act  in  Massachusetts,  the 
Superior  Court  and  the  Supreme  Juaicial 
Court  may,  in  their  discretion,  and  upon 
such  terms  as  they  may  deem  just,  allow 
amendments  changing  a  suit  at  Law  into  a 
proceeding  in  Equity,  or  a  proceeding  in 
Equity  into  a  suit  at  Law,  ir  the  same  be 
necessar}'  to  enable  the  plaintiff  to  sustain 
the  action  for  the  cause  for  which  it  was 
intended  to  be  brought.  St  1865,  c.  179, 
61. 

7*  Ld.  Red.  7. 

•  Ld.  Red.  22;  Story  Eq.  PL  {  8. 


THE   GOMMENGEMCSNT  OF  A   SUIT. 


ceeding  is  then  styled  an  Information,     The  rules  of  practice        Ch.  I. 
incidental  to  these  two  methods  of  instituting  a  suit  in  Equity  ^    ~ 

differ  so  little  from  each  other  that,  in  the  ensuing  Treatise,  what 
is  said  with  respect  to  the  one  may  be  considered  as  applicable  to 
both,  unless  where  a  distinction  is  specifically  pointed  out. 

Where,  however,  the  relief  sought  to  be  obtained  is  the  adminis-  Administn- 
tration  of  the  estate  of  a  deceased  person,  a  summary  and  inexpen-  ^q^"™" 
sive  practice  has  been  established  by  the  Act  to  Amend  the  Practice 
of  the  Court  of  Chancery,^  which  provides  that,  in  cases  of  this 
description,  without  either  formal  pleading,  or  any  direct  applica- 
tion to  the  Court  itself  a  summons  may  at  once  be  obtained  at  the 
chambers  of  the  Master  of  the  R0II9,  or  of  a  Yice-Chancellor,  and 
an  order  be  made  on  the  hearing  thereof  to  administer  the  estate. 
Where,  also,  it  is  sought  to  obtain  the  appointment  of  a  guardian 
for  an  infant,  or  an  allowance  out  of  his  property  for  his  mainten- 
ance, the  application  may  be  made  by  summons.' 

Again,  under  an  Act  of  Parliament,^  for  which  the  public  are  SpecUd  caie. 
indebted  to  the  Lord  Justice  Tutner,  a  very  convenient  form  of 
application  to  the  Court  has  been  provided  for  cases  where  the 
parties,  agreeing  upon  the  facts  that  form  the  foundation  of  their 
daims,  are  desirous  of  obtaining  a  judicial  decision  upon  the  con- 
struction of  an  instrument,  or  upon  almost  any  point  of  law  result- 
ing from  the  admitted  facts.  In  cases  of  this  description,  the 
parties  are  enabled,  without  going  through  any  forms  of  pleadings, 
at  once  to  submit  the  case  that  they  have  agreed  upon  for  the 
decision  of  the  Court. 

The  several  foims  of  proceeding  enumerated  above  relate  to  the  Applicationa 
original  juris<liction  of  the  Court,  and  are  different  means  by  which  pJruJ^^  ^^ 
the  suitor  may  call  into  exercise  some  portion  of  that  original 
jurisdiction  in  his  behalf.    There  are  a  great  number  of  Acts  of   ' 
Parliament — many  of  them  of  recent  enactment  —  under  which 
statutory  powers  are  conferred  upon  the   Court.    Many  of  these 
Acts  point  out  the  particular  mode  by  which  Relief  thereunder  is 
to  be  sought  from  the  Court ;  and  it  may  be  stated,  as  a'general 
rule,  that  a  person  seeking  the  aid  of  the  statutory  jurisdiction 
must  conmience  by  presenting  a  petition,  which  differa  in  some 
important  particulars  from  the  bill  above  mentioned,  and  is  not 
regarded  as  the  commencement  of  a  formal  suit.^ 


1  16  &  16  Yio.  c.  86,  {{  46,  47. 

t  See  poiU,  Ch.  XXIX.  §  2,  Proceed- 
mm  m  ike  Jttdgee'  Ckcanberg  (Infants), 

«  18  &  14  Vic.  c.  85,  §§  1-18. 

^  The  general  Equity  jurisdiction  in 
Meseechu^ettt  ii  conferred  upon  the  Su- 
preme Judicial  Court,  which  has  original 
and  exclusive  jurisdiction  of  every  origi- 
nal prtwess,  whether  by  bill,  writ,  petition, 
or  otherwise,  in  which  reliefln  Equity  ia 


prayed  for,  except  where  some  different 
provision  is  made  by  law,  nnd  may  issue 
all  general  and  special  writs  and  processes 
required  in  proceedings  in  Equity  to  Courts 
of  inferior  jurisdiction,  corporations,  and 
individuals,  when  necessary  to  secure  jus- 
tice and  equity.  Genl  Sts.  c  118,  §  1. 
Cases  in  Equity,  and  motions  and  other 
applications  therein,  whether  interlocutory 
or  final,  shall  in  the  first  instance  be  heaid 


THE   GOBiMENGE^MENT   OF  A   SUIT. 


Ch.  I. 


Course 
proposed. 


All  these  different  methods  of  originating  applications  to  the 
Court  of  Chancery  lead  to  somewhat  different  proceedings  in  the 
suhsequent  stages  of  the  case,  and  which  it  will  be  the  object  of 
this  Treatise  to  explain.  As  a  preliminary  step,  however,  it  will 
be  convenient  to  point  out  the  peculiarities  of  practice  incident  to 
different  descriptions  of  persons  appearing,  either  as  plaintiffs 
themselves  to  obtain  relief  from  the  Court,  or  as  defendants  to 
resist  the  applications  of  others. 


EDd  determined  by  one  Justice  of  the  Su- 
preme Judicial  Court.  $  6.  For  hearings, 
and  malting,  entering,  and  modifying  or- 
ders and  decrees  in  ^lauity  causes,  by  a 
single  justice,  and  issuing  writs  in  such 
causes,  the  Court  shall  be  always  open  in 
each  county,  except  on  holidays  estab- 
lished by  law.  And  the  Court'  shall  es- 
tablish rule-days  for  the  transaction  of  the 
business  pertaininp^  to  the  jurisdiction  in 
Equity.  §  7.  A  single  justice,  or  the  full 
Court,  sitting  in  one  county,  may,  when 
needful,  hear  and  determine  cases  pend- 
ing in  another  county,  and  any  motion 
therein.  And  all  orders  and  decrees  made 
at  such  hearings  shall  be  transmitted  to 
the  clerk  in  the  proper  county,  to  be  by 
bira  entered.  §  18.  The  Justices  of  the 
Court  shall,  from  time  to  timej  by  arrange- 
ment among  themselves,  designate  some 
one  of  their  number  to  attend  at  some 
convenient  place  in  Boston,  at  all  C(mven- 
ient  times,  for  the  purpose  of  hearing 
matters  in  Equity,  who,  bj'  his  rescript 
may  make  decrees  and  orders  in  Equit}' 
suits  in  any  county.  }  24.  The  Court 
may  make  rules  regulating  the  practice, 
and  conducting  the  business  of  the  Court 


in  matters  of  Equity,  so  as  to  simplify  the 
proceedings,  discourage  delays,  lessen  the 
expenses  and  burdens  of  litigation,  and 
expedite  the  decision  of  causes.  §  26. 

Under  the  above  authority  for  estab- 
lishing rule-days,  it  is  provided  by  Rule  8 
of  the  Massachusetts  "Rules  for  the  Regu- 
lation of  Practice  in  Chancery  "  (1870)  that 
**  there  shall  be  rule  days  on  the  first  Mon- 
day of  each*  month,  in  all  the  counties  ex- 
cept Duke*8  County,  for  the  return  of 
process  and  the  entry  of  all  proceedings  and 
orders  which  may  be  taken  at  the  rules.*' 

In  New  York,  the  jurisdiction  of  Equity, 
part  of  which  was  to  exercise  its  powers 
at  all  times,  has  devolved  upon  the  Su- 
preme Court  ^  A  jdstice  of  that  Court, 
then,  may  hear  a  petition  in  Chambers  in 
those  matters  where  the  usage  of  the 
Chancellor  was  so  to  do.  Wilcox  v,  Wil- 
cox, 14  N.  Y.  676. 

In  regard  to  the  jurisdiction  of  the 
Court  of  Chancery,  in  Vermont,  see 
Cheever  v.  R.  &  B.'  R.R.  Co.,  89  Vt.  654. 
In  Maine,  see  Androscoggin  &  Kennebec 
R.R.  Co.  V,  Androscoggin  R.R.  Co.,  49 
Maine,  892. 


CHAPTER  n. 

PERSONS  BY  WHOM  A  SUIT  MAT  BE  INSTITUTED. 

Section  L —  The  Queer! a  Attorney^  General. 

It  is  a  general  rule,  subject  to  very  few  exceptions,  that  there  is  ah  penons 
no  sort  or  condition  of  persons  who  may  not  sue  in  the  Court  of  S^^fl?®  ^ 
Chancery,  and  this  rule  extends  from  the  highest  person  in  the 
State*to  the  most  distressed  pauper. 

The  Queen  herself  has  the  same  right  T^ch  a  subject  has  to  i^e  Queen 
institute  proceedinirs  in  her  own  Courts  for  the  assertion  of  any  ent?tj^<»t^« 

,  ,  ,  ^    assistance  of 

right  which  she  claims,  either  on  behalf  of  herself  or  others ;  and  a  Ck>urt  of 
the  same  principles  which  entitle  a  subject  to  the  assistance  of  a  ^*"*y' 
Court  of  Equity  to  enable  him  to  assert  his  legal  rights,  are 
equally  applicable  to  the  Sovereign.  Thus  a  suit  has  been  insti- 
tuted on  behalf  of  the  Queen  to  have  the  benefit  of  a  discovery, 
from  persons  charged  to  be  aliens,  of  the  place  of  their  birth,  in 
order  to  assist  her  in  a  commission  to  inquire  into  their  lands, 
with  the  view  of  seizing  them  into  her  hands  by  inquisition.^  • 

For  the  same  reason,  where  an  office  cannot  be  found  for  the 
Crown  without  the  aid  of  a  Court  of  Equity,  the  Court  will,  at 
the  suit  of  the  Crown,  interfere  to  restrain  the  commission  of 
waste  in  the  mean  time.^ 

It  has  been  said,  that  the  Queen  is  not  bound  to  assert  her  may  sne  in 
rights  in  any  particular  Court,  but  that  she  may  sue  in  any  of  her  *°y  Court 
Courts  which  she  pleases,  without  reference  to  the  question 
whether  the  subject-matter  of  her  suit  is  such  as  comes  within 
the  peculiar  jurisdiction  of  such  Court.^  Thus  she  may  have  a 
qu/are  itnpedit  in  the  Queen's  Bench,'*  or  she  may  elect  to  sue 
either  in  a  Court  of  Common  Law,  or  in  a  Court  of  Equity.' 
Upon  an  accurate  examination,  however,  of  the  cases  that  have 
given  rise  to  these  general  assertions  of  the  rights  of  the  Crown, 
it  appears  that  equitable  grounds  were  alleged  in  each  case  for 
instituting  the  proceedings  in  Chancery.  It  seems,  nevertheless, 
to  be  true,  that  the  Queen  may  proceed,  in  questions  relating  to 


1  Da  Pleesis  v.  Attomey-G6neraI,  1  Bro.         ^  11  Rep.  68.  B. 

.  C.  6d.  Toml.  416,  419.  «  The  King  v.    ^ 

*  Attorney-General  V.  Du  Plessis,  2  Ves.       Arundel,  Hob.  100;  Attorney-General  t^. 


{  286.    As  to  office  found,  see  now  22  &  Vernon,  1  Vem.  277,  870;  2  Cb.  R.  358; 

28  Vic.  c.  21,  §  26.  1  £q.  Ca.  Ab.  76,  pi.  1;  138,  pi.  16;  and 

«  11  Bep.  68  B;  ib.  75  A;  Plowden,  see  the  cases  cited  8  Beav.  288,  and  the 

286,  240,  244.  Jadgment,  p.  287. 


PERSONS  BY  WHOM   A  SUIT  MAY  BE   INSTITUTED, 


ch.  n.  §  1. 


Infonnations 
relating  to 
the  lands  and 
revenues  of 
the  Crown 
were  usually 
filed  in  the 
Court  of  Ex- 
chequer till 
5  Vie.  c.  5; 


Attorney- 
General  V. 
Corporation 
of  London,  as 
to  jurisdiction 
of  Court  of 
Chancery  in 
revenue 
matters. 


the  property  to  which  she  is  entitled  in  right  of  her  Crown,  either 
in  a  Court  of  Law  or  in  a  Court  of  Equity ;  and  that  whet^  she 
has  caused  a  Court  of  Equity  to  be  informed  that  an  intrusion  has 
been  committed  on  her  land,  although  no  matter  of  equitable 
jurisdiction  has  been  stated,  yet  the  information  has  been  enter- 
tained :  but  in  such  cases,  if  any  question  of  law  arises,  the  Court 
will  put  it  in  the  course  of  trial  by  a  Court  of  Law,  and  retain  the 
information  till  the  result  of  such  trial  is  known.* 

As  a  general  rule,  suits  on  behalf  of  the  Crown  are  instituted 
in  the  Court  which,  by  its  constitution,  is  most  properly  adapted 
to  the  case,^  and  the  Court  of  Exchequer  being  the  general  Court 
for  all  business  relating  to  the  Queen's  revenue  or  property,  the 
practice  has  been  to  institute  there  all  proceedings  relating  to  the 
property  of  the  Crown.  By  the  5  Vic.  c.  5,  §  1,  however,  it  is 
enacted,  "that  on  the  15th  day  of  October,  1841,  all  the  power, 
authority,  and  jurisdiction  of  her  Majesty's  Court  of  Exchequer  at 
Westminster  as  a  Court  of  Equity,  and  all  the  'power,  authority, 
and  juiisdiction  which  shall  have  been  conferred  on  or  committed 
to  the  said  Court  of  Exchequer  by  or  under  the  special  authority 
of  any  Act  or  Acts  of  Parliament  (other  than  such  power,  au- 
thority, and  jurisdiction  as  shall  then  be  possessed  by,  or  be  inci- 
dent to,  the  said  Court  of  Exchequer  as  a  Court  of  Law,  or  as 
shall  then  be  possessed  by  the  said  Court  of  Exchequer  as  a  Court 
of  Revenue,  and  not  heretofore  exercised  or  exercisible  by  the 
same  Court,  sitting  as  a  Court  of  Equity),  shall  be,  by  force  of 
this  Act,  transferred  and  given  to  her  Majesty's  High  Court  of 
Chancery,  to  all  intents  and  purposes,  in  as  full  and  ample  a  man- 
ner as  the  saiAe  might  have  been  exercised  by  the  said  Court 
of  Exchequer,  if  this  Act  had  not  passed." 

The  construction  of  the  Act  afterwards  came  before  Lord  Lang- 
dale  M.  R.  in  the  case  of  The  Attorney'  General  v.  The  Corpora- 
Hon  of  London^  when  his  Lordship  said  he  thought  "  the  almost 
unavoidable  construction  of  the  Act  made  it  so  operate,  as  to  leave 
to  the  Court  of  Exchequer  every  thing  that  was  not  exercised  or 
exercisible  by  that  Court  as  a  Court  of  Equity,  and  to  transfer  to 
the  Court  of  Chancery  all  that  was  exercised  or  exercisible  by  the 
Court  of  Exchequer  as  a  Court  of  Equity."  It  appears,  as  the  result 
of  that  case,  that,  in  the  opinion  of  Lord  Langdale,  in  all  matters 
affecting  the  rights,  property,  and  revenue  of  the  Crown,  the  Court 
of  Exchequer,  sitting  on  the  Equity  side,  had,  before  the  Act,  a 
jurisdiction,  notwithstanding  the  Crown  might,  in  ,the  particular 


1  Attorney-General  to  the  Prince  of 
Wales  0.  Sir  J.  St.  Aubyn,  Wiehtw.  167, 
and  the  cases  there  cited ;  see  also  Attor- 
ney-General V.  The  Mayor  of  Plymouth, 
id.  134. 

s  In  Massachusetts,  the  Supreme  Judi- 
cial Court  has  the  general  Equity  jurisdic- 


tion; but  in  certain  specified  cases  Equity 
powers  are  conferred  upon  the  Superior 
Court;  and,  to  a  limited  extent,  Probate 
Courts  may  hear  and  determine  matters 
in  relation  to  trusts  created  by  will. 
S  8  Bear.  270,  285. 
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cases,  have  had  a  legal  remedy,  and  that  this  jurisdiction  has  by 
the  Act  been  transferred  to  the  Court  of  Chancery ;  and  that,  by 
virtue  of  that  transfer,  the  Crown  is  now  enabled,  in  matters  of 
revenue  dependent  upon  legal  rights,  to  sue  in  the  Court  of  Chan- 
cery, even  though  there  would  be  no  jurisdiction  in  similar  cases 
between  subject  and  subject.  The  decision  in  this  case  was 
affirmed  by  the  House  of  Lords;  but  their  lordships  carefully 
avoided  determining  this  question,*  as  to  which  they  expressed 
great  doubt.^  In  whatever  way  this  question  may  be  ultimately 
decided,  it  has  been  held  by  the  Court  of  Exchequer  that  it  still 
retains  an  equitable  jurisdiction  in  matters  of  rev>enue.'  Where 
the  Court  of  Chancery  would  have  jurisdiction,  as  between  sub- 
ject and  subject,  it  seems  clear  that  the  Crown  may  file  an  informa- 
tion in  that  Court  for  an  account.* 

In  aU  cases  where  the  rights  of  the  Queen,  or  of  those  who 
partake  of  her  prerogative,  are  the  subject  of  the  suit,  the  name 
of  the  Queen  is  not  made  use  of  as  the  party  complaining,  but  the 
matter  of  complaint  is  offered  to  the  Court  by  way  of  information 
given  by  the  proper  officer.  That  officer,  if  the  information  is 
exhibited  in  any  of  the  Superior-  Courts  at  Westminster,  is  the 
■Attorney-General,  or  if  the  office  of  Attorney-General  should 
happen  to  be  vacant,  the  Solicitor-General.^ 

Besides  the  cases  in  which  the  immediate  rights  of  the  Crown 
are  concerned,  the  Queen's  officers  may,  in  some  cases,  institute 
proceedings  on  behalf  of  those  who  claim  under  the  Grown,  by 
grant  or  otherwise ;  or,  more  correctly  speaking  those  who  claim 
under  the  Crown  may  make  use  of  the  Queen's  name,  or  of  that  of 
her  proper  officer,  for  the  purpose  of  asserting  their  right  against 
a  third  party.  Thus  a  chose  in  action  may  be  assigned  to  the 
Queen,  and  may  also  be  granted  or  assigned  by  her  to  another 
person ;  and,  in  the  latter  case,  the  grantee  may  either  sue  for  it 


Gh.  n.  §  1. 


TheAttor- 
ne^-G«neral| 
or  if  no  Attor- 
ney-Geoerali 
the  Solicitor- 
General  sues 
on  behalf  of 
the  Crown  in 
the  Superior 
Courts. 


Of  informa- 
tions where 
the  Crown  is 
not  immedi- 
ately con- 
cerned: 

on  behalf 
of  Crown's 
grantee  of 
a  chose  in 
action; 


1  1  H.  L.  Ca.  440. 

*  Attorney-General  v.  Hailing,  15  M. 
&  W.  687,  700;  Attorney-General  v.  Hal- 
lett,  id.  97;  8  Beav.  288,' n.  but  see  Attor- 
ney-General 9.  Kington,  6  Jur.  155,  £<}. 
llie  procedure  in  suits  by  information  in 
the  Court  of  Exchequer  relating  to  the 
revenues  of  the  Crown  £9  now  regulated 
by  "  The  Crown  Suits  Act,  1865  "  (28  &  20 
Vic.  c  104),  and  Reg.  Gen.  Exch.  14th 
Marah,  1866;  L.  fi.  1  Ex.  880;  12  Jur.  N. 
S.  P.  U.  182. 

*  Attorney- General  v.  Edmunds,  L. 
B.  6  Eq.  881,  892,  y.  C  G. ;  and  see  Attor- 
ney-General V'  Cerporation  of  London,  1 
H.  L.  Cas.  440;  see  also  the  case  of  York 
Building  Company. 

4  Ld.  Red.  7,  21,  22;  Wilkes's  case,  4 
Burr.  2527;  Story  Eq.  PI.  §  40;  1  Smith 
Gh.  Pr.  00, 100. 

Rights  purely  public  are  to  be  enforced 


in  the  name  of  the  State,  or  the  officer  in- 
trusted with  the  conduct  of  public  suits. 
Smith  o.Comm.  of  Butler  County,  6  Ohio, 
101. 

While  the  office  of  Attorney-General  was 
abolished  in  Massachusetts,  most  of  the 
duties  of  that  officer,  which  were  not  re- 
quired to  be  performed  by  him  personally, 
having  been  distributed  umong  and  vested 
ih  the  District  Attorneys,  as  the  local  prose- 
cuting officers,  Mr.  Chief-Justice  Shaw  said 
he  was  "  strongW  inclined  to  the  opinion 
that  the  filing  of  an  information  in  Equity 
was  not  a  dut^  which  the  Attorney-Gen- 
eral was  required  to  do  personally  j  that 
duty  would  have  vested  in  a  Solicitor- 
General,  if  there  had  been  one;  it  was 
necessarily  incident  to  the  office  of  At- 
torney-General, and  was  vested  in  the 
District-Attorneys  in  their  respective  dis- 
tricts.''   Parker  v.  May,  5  Cnsh.  840. 
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on  behalf  of 
the  Queen, 
as  supreme 
head  of  the 
Church; 


Ch.  n.  §  1.  in  his  own  name,  or  in  that  of  the  Queen ;  ^  but  if  he  sues  in  his 
own  name,  he  must  make  the  Attomey-Oeneral  a  party  to  his  suit. 
Thus,  where  A.,  having  outlawed  B.,  brought  a  bill  against  C^  a 
trustee  for  B^  with  respect  to  an  annuity,  to  subject  this  annuity 
to  the  plaintifT's  debt ;  and  the  Court  held,  that  forasmuch  as  by 
the  outlawry  all  the  defendant's  interest,  as  well  equitable  as  legal, 
was  vested  in  the  Crown,  the  plaintiff  must  not  only  get  a  grant 
thereof  from  the  Crown,  but'  must  make  the  Attorney-General  a 
party  to  the  suit' 

Informations  may  also  be  exhibited  by  the  Attorney-General,  or 
other  proper  officer,  in  support  of  the  rights  of  those  whose  pro- 
tection devolves  upon  the  Crown  as  suprema  head  of  the  Church. 
Thus,  the  Queen,  as  supreme  head  of  the  Church,  is  the  proper  guar- 
dian of  the  temporalities  of  the  bishoprics ;  and  an  information  may,, 
therefore,  be  brought  by  the  Attorney-General  to  stay  waste  com- 
mitted by  a  bishop.' 

In  like  manner,  the  Attorney-General  may  exhibit  informations 
on  behalf  of  individuals  who  are  considered  to  be  under  the  pro- 
tection of  the  Crown  as  parens  patrioe :  such  as  the  objects  of 
general  charities,*  idiots,  and  lunatics.'^  Moreover,  this  privilege  of 
the  Attorney-General  is  not  confined  to  suits  on  behalf  of  charities 
strictly  so  called,  but  has  been  held,  in  many  instances,  to  extend 
to  cases  where  ^mds  have  been  made  applicable  to  legal  and 
general  purposes.^  The  rule  in  such  cases  appears  to  be,  ^^that 
where  property  affected  by  a  trust  for  public  purposes,  is  in  the 
hands  of  those  who  hold  it  devoted  to  that  trust,  it  is  the  privilege 
of  the  public  that  the  Crown  should  be  entitled  to  intervene  by 
its  officer,  for  the  purpose  of  asserting,  on  behalf  of  the  public 
generally,  that  public  interest  and  that  public  right  which  pro- 
bably no  individual  could  be  found  willing  effectually  to  assert, 
even  if  the  interest  were  such  as  to  allow  it."  ^ 


BiR  parent 
patricBf  for 
charities,  &c 


1  Dyer,  1  PI.  7, 8 ;  KeUw.  169;  6  Bac.  Ab. 
tit  Prerog.  F.  8;  Miles  v.  Williams,  1  P. 
Wms.  240,  252;  Earl  of  Stafford  v.  Buck- 
lev,  2  Ves.  S.  170, 181. 

2  Balch  V.  Wastall,  1  P.  Wms.  445; 
Hay  ward  v.  Fry,  id.  446 ;  see  also  Rex  v. 
Fowler,  Bunb.  88. 

<  Knight  V.  Mosely,  Amb.  176;  Wither 
V.  D.  &  C.  of  Winchester,  8  Mer.  421,  427; 
Jefferson  v.  Bishop  of  Dariiam,  1  Bos.  & 
Pull.  129, 181. 

■*  See  Attorney-General  v.  Clergy  So- 
ciety, 8  Rich.  Eq.  (S.  C.)  190;  Wright  v. 
Trustees  of  Meth.  Epis.  Church,  1  Hoff. 
Ch.  R.  202;  2  Kent  (11th  ed.)  286-288,4 
id.  507. 

>  See  Norcom  v.  Rogers,  1*C.  £.  Green 
(N.  J.),  484. 

^  Attomey-Geneml  v.  Brown,  1  Swanst. 
265;  Attorney-General  v.  Corporation  of 
Shrewsbury,  6  Beav.  220,  227;  Evan  v. 
Corporation  of  Avon,  29  Beav.  144;  6  Jar. 
N.  S.  1861 ;  Attorney-General  v.  Corpora- 


tion of  Lichfield,  11  Beav.  120;  Attorney- 
General  V,  Corporation  of  Norwich,  16 
Sim.  226,  229;  Attorney-General  v.  Guai^ 
dians  of  Southampton,  17  Sifn.  7,  18;  At> 
tomey-General  v.  Eastlnke,  11  Hare,  206; 

17  Jur.  801;  Attorney-General  v.  Mayor 
of  Wigan,  Kay,  268;  5  De  G.  M.  &  G.  62; 

18  Jur.  299:  Attorney-General  v.  West 
Hartlpool  Improvement  Commissioners, 
W.  N.  (1870)  lOr ;  18  W.  R.  685,  V.  C.  G.; 
L.  R.  10  Eq.  162. 

T  Per  Sir  J.  L.  Knight  Bruce,  V.  C.  in 
Attofney-Greneral  v.  Compton,  1 Y.  &  C.  C. 
417,  427.  In  Massachusetts  under  Genl. 
Sts.  c.  14,  §  20,  the  Attorney-General  is 
required  to  enforce  tbft  due  application 
of  funds  given  or  appropriated  to  pubiio 
charities  within  the  State,  and  prevent 
breaches  of  trust  in  the  administration 
thereof.  The  power  of  the  Attorney- 
General  or  public  prosecutor  to  institute 
a  proceeding  for  the  enforcement  of  a 
public  charity,  is  a  common-law  power, 


THE  queen's  attobnet-general.  9 

Snits  on  behalf  of  idiots  Sind  lunatics  are  usually  instituted  by    Ch.  II.  §  i. 
the  committees  of  their  estates ;  but  sometimes,  where  there  has  '^    t     -■" 
been  no  committee,  or  where  the  interest  of  the  committee  was  on  behalf  of 
likely  to  clash  with  that  of  the  persons  whose  estgites  were  under  lunatics; 
his  care,  informations  have  been  exhibited  on'  their  behalf  by  the 
Attorney-General,  as  the  oflScer  of  the  Crown.^    Where  informa- 
tions have  been  filed  on  behalf  of  persons  found  lunatic,  but  who 
have  had  no  committee  appointed,  t'he  Court  will  proceed  to  give 
directions  for  the  care  of  the  property  of  the  lunatic,  and  for 
proper  proceedings  to  obtain  the  appdlntment  of  a  committee.^ 
Persons  incapable  of  acting  for  themselves,  though  not  coming 
under  the  description  />f  idiots  or  lunatics,  have  been  permitted  to 
sue  by  their  next  friend,  without  the  intervention  of  the  Attorney- 
General.* 

It  seems  that  when  an  information  is  filed  on  behalf  of  a  lunatic,  innatic  must 
he  must  be  named  as  a  party  to  the  suit,  and  that  merely  naming  ^  *  P*^' 
him  as  a  relator  will  not  be  sufficient;^  a  distinction,  however, 
appears  to  be  taken  between  cases  where  the  object  of  the  suit 
is  to  avoid  some  transaction  of  the  lunatic,  on  the  ground  of  his 
incapacity,  and  those  in  which  it  is  merely  to  affirm  a  contract 
entered  into  by  him  for  his  benefit,  or  to  assert  some  claim  on  his  unless  to 
behalf.^    In  the  former  case  it  was  held,  that  the  lunatic  onsht  avoid  Us  own 

^        acts; 

not  to  be  named  as  plaintiff,  because  no  man  can  be  heard  to 
stultify  himself;  if  he  is  named,  however,  it  will  be  no  ground 
for  demurrer.^  The  reason  for  making  a  lunatic  a  party  in  pro- 
ceedings of  this  nature  appears  to  be,  that  as  no  person  can  be 
bound  by  a  decree  in  a  suit  to  which  he,  or  those  under  whom  he 
derives  title,  are  not  parties,  and  as  a  lunatic  may  recover  his 
understanding,  the  decree  wiU  not  have  the  efSect  of  binding  him 
unless  he  is  a  party  to  the  suit ;  and  upon  the  same  principle  it  is 
held,  that  where  a  suit  is  instituted  on  behalf  of  the  lunatic  by  his 
committee,  the  committee  must  be  named  as  a  co-plaintiff  in  order 
that  the  right  which  the  committee  acquires  in  the  lunatic's  estate, 
by  virtue  of  the  grant  fi-om  the  Crown,  may  be  barred.'     The 

incident  to  the  office.    Parker  v.  May,  6  3  Attorney-General  v.  Howe,  Ld.  Red. 

Gush.  336, 888,  per  Shaw  C.  J.  See  Wrfght  80,  n.  (m ). 

V.  The  Trustees  of  the  Meth.  Epis.  Church,  >  Liney  v.  Wetherley,  Ld.  Red.  80.  n. 

1  Hoff.Gh.  R.202i  2  Kent  (11th  ed.),286-  (n);  Light  v.  Light,  25  Beav.  248;  West 

288  notes.                          *  v.  Daris,  Rolls,  1868,  W.  No.  88,  and  see 

1  Attorney-General  v.  Parkhnrst,  1  Gha.  pott,  Chap.  III.  §  7,  IdioU  and  Lunaiict 

Ga.  112;  Attorney-General  v.  Woolrich,  id.  {PlainHfi), 

168;  Attorney-General  v.  Tyler,  1  t>ick.  *  Attorney-General  v.   Tyler,  1  Dick. 

878:  2  Kden,  280;  Norcom  v.  Rogers,  1  878;  Ridler  v.  Ridler,Eq.Ca.  Ab.  279.    See 

C.  £.  Green  (N.  J.),  484.    If  the  plaintiff  Story  £q.  PI.  §  64;  Gorham  v,  Gorham,  8 

appear  upon  the  face  of  the  bill  to  be  a  Barb.  Ch.  R.  24. 

lunatic,  and  no  next  friend  or  committee  is  ^  Attorney-General  v,  Parkhurst,  1  Cha. 

named  in  the  bill,  the  objection  may  be  Ca.  112;  Attorney-General  v.  Woodrich, 

raised  by  demurrer  or  by  motion  to  take  1  Cha.  Ca.  168. 

the  bill  from  the  filee.    Norcom  v.  Rogers,  ^  Ridler  v.  Ridler,  1  Eq.  Ca.  Ab.  279 

1  C.  £.  Green  (N.  J.),  484.  pi.  6;  and  see  Tothill,  180. 

7  Norcom  v.  Rogers,  ICE.  Green  (N. 


10  PERSONS  BT  WHOM  A  SUIT  MAY  BE  INSTITUTED. 

Ch.  n.  §  1.    Bame  reason  does  not  apply  to  caseEr  of  idiots,  because  in  oon- 

~    ^    ~    templation  of  law  they  never  can  acquire  their  senses ;  they  are, 

but  idiot         therefore,  not  considered  necessary  parties  to  proceedings  on  their 

need  not  be      i    u   in 

a  party.  benali/  ^ 

Of  relators:  In  all  cases  of  informations  which  immediately  concern  the 
^^jjj*^  rights -of  the  Crown,  its  officers  proceed  upon  their  own  authority, 
without  the  intervention  of  any  other  person;^  but  where  the 
informations  do  not  immediately  concern  the  rights  of  the  Crovni, 
they  generally  depend  upon  the  relation  of  some  person  whose 
name  is  inserted  in  the  information,  and  who  is  termed  the  JSe- 
lator?  This  person  in  reality  sustains  and  directs  the  suit,  and 
he  is  considered  as  answerable  to  the  Court  ^d  the  parties  for  the 
propriety  of  the  proceedings,  add  the  conduct  of  them;^  but  he 
cannot  take  any  step  in  the  cause  in  his  own  name,  and  inde- 
pendent of  the  Attorney-General/  Where,  therefore,  in  the  case 
of  the  Attorney' Oeneral  v.  Wright^^  notice  of  motion  was  given 
on  behalf  of  a  relator,  and  an  objection  was  made  that  it  ought  to 
have  been  on  behalf  of  the  Attorney-General,  Lord  Langdale 
M.  R.  decided  that  the  notice  was  irregular,  and  said  that  ^re^ 
lators  should  know  that  they  are  not  parties  to  informations,  and 
have  HO  right,  of  their  own  authority,  to  make  any  application  to 
the  Court.  The  Attomey-Greneral  is  the  only  person  whom  the 
Court  recognizes  in  such  cases.''  And  in  the  Attorney-  Oenfieral  v. 
Barker^  which  was  an  information  and  bill,  Lord  Cottenham 
refused  to  hear  the  relator  and  plaintiff  in  person  on  behalf  of  the 
In  what  cases  Attomey-Grcneral,  and  said  he  could  not  separate  the  information 
^^pi^^s!^  from  the  bill,  so  as  to  hear  him  as  the  plaintiff  in  the  bill.  It 
sometimes  happens  that  the  relator  has  an  interest  in  the  matter 
in  dispute,  of  the  injury  to  which  interest  he  is  entitled  to  com- 
plain. In  this  case,  his  personal  complaint  being  joined  to,  and 
incorporated  with,  the  information  given  to  the  Court  by  the 

J.),  484.    Under  the  16  &  17  Vic.  o.  70,  «  Ld.  Red.  22;  1  Yes.  J.  247,  n.    See 

the  custody  of  the  estate  is  usually  com-  The  Attorney-General  o.  The  Proprietors  of 

mitted  to  the  committee  by  an  Order  of  the  Meeting-house  in  Federal  Street,  in  the 

the  Lord  Chancellor  or  Lords  Justices^  Town  of  Boston,  8  Gray,  1 ;  Attomey-Gen- 

wbich,  however,  by  §  68,  has  the  same  eral  v.  Merrimack  Manufacturing  Co.,  14 

force  and  validihr  as  a  grant  under  the  Gray,  686;  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 

great  seal.    For  iorm  of  Order,  see  Elmer's  99;  Story  £q.  PI.  §  8;  2  Mad.  Prin.  &  Pr. 

rao.  126.  Ch.  (8d  Lond.  ed)  208. 

1  Attorney-General «.  Woohrich,  1  Cha.  '*  Ld.  Re(|.  22;  Attorney-General  v.  ViT* 

Oa.  158;  and  see  po9lL^  Chap.  1X1.   §  7,  ian,  1  Rus^.  226,<i86. 

/(D^tote  and  LunaiicB  {Plaintifi).  <  Parker  v.  Ma^^,  6  Gush.  887,  per  Shaw 

*  3  Ld.    Red.    22;  Attomey-General   v.  C.  J.;  see  Commissionen  v.  Andrews,  10 

Vernon,  1  Vem.  277,  870;  Attorney-Gen-  Rich.  £q.  (S.  C)  4. 

eral  v.  Crofts.  1  Bro.  P.  G.  ed.  Toml.  186.  «  8  Beav.  447;  and  see  Attomey^Gen- 
In  Massachusetts  the  Attorney-General 


may,  under  Genl.  Sts.  c.  14,  §  18,  when  in 
his  jud^ent  the  interest  of  the  State  re-  ton's  Hospital,  16  Beav.  818;  Attorney- 
quires  It,  file  and  prosecute  informations,  General  v.  Sherboume  Grammar -School,  18 
or  other  processes,  against  persons  who  in-  Beav.  266;  18  Jur.  686;  Parker  v.  May,  6 
trude  on  the  lands,  rights,  or  property  of  Cush.  886. 887. 
the  Commonwealth,  or  commit  or  erect  ?  4  M.  &  C.  262. 
any  nuisance  thereon. 
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officer  of  the  Crown,  they  fonn  together  an  information  and  bill,    Ch.  n.  §  i. 
and  are  so  termed.    In  some  respects,  however,  they  are  consid--  ^    ~ 

ered  as  distinct  proceedings ;  and  the  CJourt  will  treat  them  as  information 
such,  )3y  dismissing  the  bill  and  retaining  the  information,  even 
thoagh  the  relief  to  be  granted  is  different  from  that  prayed. 
Thus,  where  the  record  was  both  an  information  for  a  charity  and  Bill  may  be 
a  bill,  and  the  whole  of  the  relief  specifically  prayed  was  in  respect  andii^rnia- 
of  an  alleged  interest  of  the  relator  in  the  trust  property,  which  tion  retained. 
he  did  not  succeed  in  establishing,  although  the  bill  was  dismissed 
with  costs,  the  information  was  retained  for  the  purpose  of  regu- 
lating the  charity.^    It  is,  moreover,  necessary  that  the  person  Plaintiff 
joined  as  plaintiff  should  have  some  individual  interest  in  the  H^dividuat  "^ 
relief  sought  to  be  obtained  by  tte  suit ;  and  where  persons  were  interest  in  the 
made  plaintiffs  who  asked  nothing  for  themselves,  and  did  not 
show  that  they  were  individually  entitled  to  any  thing,  a  demurrer 
to  the  whole  recorQ  was  allowed ;  but  sa  there  appeared  to  be  a 
ease  for  relief,  leave  to  amend,  for  the  purpose  of  converting  the 
record  into  an  information  only,  was  given,  and  the  Court  directed 
that  the  plaintiff  should  remain  on  the  record  in  the  character  of 
relators,  in  order  that  they  might  be  answerable  for  costs.^ 

Although  it  is  the  general  practice,  where  the  suit  immediately  where  the 
concerns  the  rights  of  the  Crown,  to  proceed  without  a  relator,  suit  relates  to 
yet  instances  have  sometimes  occurred  where  relators  have  been  Oown. 
named.    In  such  cases,  however,  it  has  been  done  through  the  ten- 
derness of  the .  officers  towards  the  defendant,  in  order  that  the 
Court  might  award  costs  against  the  relator  if  the  suit  should 
appear  to  have  been  improperly  conducted :  it  being  a  prerogative 
of  the  Crown  not  to  pay  costs  to  a  subject.* 

It  has  been  said,  that  as  the  Queen,  by  reason  of  her  preroga-  coets  of 
tive,  does  not  pay  costs  to  a  subject,  so  it  is  beneath  her  dignity  qJ^^^' 
to  receive  them ;  but  many  instances  occur,  in  the  course  of  prac- 
tice, in  which  the  Attorney-General  receives  costs.  Thus,  when 
collusion  is  suspected  between  the  defendants  and  the  relators,  the 
Attorney-General  attends  by  a  distinct  solicitor,  and  always  re- 
ceives his  costs.  In  Aitomey- General  v.  IJard  Ashbumham^  Sir 
'John  Leach  Y.  C.  said,  in  reference  to  the  asserted  principle  that 
the  Crown  can  neither  pay  nor  receive  costs,  *'I  find  no  such 
principle  in  Courts*  of  Equity.  The  Attorney-General  constantly 
receives  costs,  where  he  is  made  a  defendant  in  respect  of  legacies 
given  to  charities,'  and  even  where  he  is  made  a  defendant  in  re- 
spect of  the  immediate  rights  of  the  Crown  in  cases  of  intestacy ; 

1  Attorney-General  v.  Vivian,  1  Ruas.  Smith  Ch.  Pr.  (2d  Am.  ed.)  99;  Story  £q. 

2S6,  238,  236.  PI.  §  8. 

<  Attorney-General  v.  The  East  India         «  1  S.  &.  S.  894,  897. 
Conanioy,  11  Sim.  880,  386.  <  Mog^idge  v  Tbackwell,  7  Ves.  86, 88; 

s  See  3  Bl.  Com.  400;  2  Mad.  Prin.  &  Attorney-General  v.  Lewis,  8  Beay.  179. 
pjr.  Ch.  (3d  Load,  ed.)  208  and  note;  1 
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CB'U,  §  1.^  and  where  charity  informations  have  been  filed  by  the  Attorney- 
General,  costs  have  been  frequently  awarded  him  in  interlocutory 
matters  independently  of  the  relator."  *  And  in  the  case  of  the 
Attomei^  General  r.  The  Corporation  of  Lond<m^  Lord  Gotten- 
ham  said,  "  the  principle  that  the  Attomey-Qeneral  never  receives 
nor  pays  costs  may  be  modified  in  this  way;  namely,  that  the 
Attorney-General  never  receives  costs  in  a  contest  in  which  he 
could  have  been  called  upon  to  pay  them,  had  he  been  a  private 
18  &  19  Vie.  individual"  By  the  18  &  19  Vic.  c.  90,  however,  provision  is 
made  for  the  payment  of  fiosts  by  or  to  the  Crown,  in  proceedings 
instituted,  after  the  passing  of  the  Act,  on  its  behali^  in  matters 
relating  to  the  revenue.*  In  an  information  by  the  Attorney-Gen- 
eral without  a  relator,  costs  may  be  ordered  to  be  paid  by  one 
defendant  to  another  defendant ;  and  where  in  a  charity  case  some 
of  the  defendants  supported  the  contention  of  the  Attomey-Gren- 
eral,  they  were  allowed  costs  as  between  solicitor  and  client,  to  be 
taxed  and  paid  out  of  the  fund.  Such  costs  as  between  party  and 
party  to  be  repaid  by  the  defendant  who  opposed  the  proceedings.* 
The  propriety  of  naming  a  relator  for  the  purpose  of  his  being 
answerable  for  costs,  and  the  oppi*ession  arising  from  a  contrary 
.  practice,  were  particularly  noticed  by  Baron  Perrot,  in  a  cause  in 

dSeiy  con-  the  Exchequer,  Attorney- Oeneral  v.  Fox^^  in  which  case  no  relator 
SSj  en***^  was  named;  and  though  the  defendants  finally  prevailed,  they 
were  put  to  an  expense  almost  equal  to  the  value  of  the  property 
in  dispute.  The  introduction  of  a  relator,  however,  in  cases  in 
which  the  information  is  merely  concerning  the  rights  of  the 
Crown,  is  a  mere  act  of  favor  on  the  part  of  the  Crown  and  its 
'  ofiicers ;  and  it'  appears  to  have  been  the  opinion  of  Lord  Eldon 
that,  even  in  informations  concerning  charities,  the-  introduction 
of  a  relator  was  an  indulgence  on  the  part  of  the  Crown,  which, 
though  usual,  might  be  withheld.  Thus,  in  Tfie  Matter  of  the 
Bedford  Charity^  in  speaking  of  informations  concerning  charities, 
his  Lordship  said,  'Hhere  is  no  doubt,  that  though  a  relator  is 
commonly  required  for  the  purpose  of  securing  costs,  the  Attorney- 
General  may,  if  he  pleases,  proceed  without  a  relator."  This 
dictum  appears  to  be  at  variance  with  the  opinion  of  Lord  Thurlow, 


Introduction 
of  a  relator, 
where 
Crown's 


1  See,  however,  Barney  v.  Macdonald, 
16Sim.  6,  16. 

a  2  M'N.  &  9.  247,  269,  271,  278.  See 
also,  on  this  point,  S.  C.  before  the  M.  R. 
12  Beav.  171,  and  on  demurrer  before 
House  of  Lords,  1  H.  L.  Cas.  471,  and  Ld. 
Cottenham*s  comments  on  the  case  2  M'N. 
&  6.  271;  Attomev-General  v.  Drapers* 
Co.,  4  Beav.  805;  Ware  v.  Cumberlege,  20 
Beav.  610;  Kane  v.  Maule,  2  S.  &  G.  881; 
S.  C,  on  appeal,  nom.  Kane  v.  Reynolds, 
4  De  G.,  M.  &  G.  666,  669;  1  Jur.  N.  S. 
148. 

*  Attorney-General  v.  Hanmer,  4  De  G. 


&  J.  206;  6  Jur.  N.  S.  698;  Attorney- 
General  V.  Sittingboume  &  Sheemess 
Railway  Co.,  86  Beay.  268,  272;  L.  R.  1 
Eg.  686,  640 ;  and  see  Bauer  v,  Mitford,  9 
W.  R.  186;  see  also  24  &  26  Vic.  c  92, 
§  1,  in  cases  as  to  succession  duty;  and  28 
&  24  Vic.  c  84,  §§  11, 12,  in  proceedings 
by  petition  of  right. 

^  Attoniey-General  v.  Chester,  14  Beay. 
888;  Attorney-General  0.  Mercers'  Co.,  18 
W.  R.  448,  V.  C.  J. 

6  lA.  Red.  28,  n.  (g). 

«  2  Swanst.  520. 
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in  the  Attorney- ChnercU  v.  OgUnAer^  in  which  case  his  Lordship    Ch.  II.  §  i. 
18  reported  to  have  expressed  his  belief  that  an  information  with-     ~  ^    ^ 
out  a  relator  would  not  do ;    and  the  opinion  of  Lord  Thurlow 
upon  this  point  appears  to  have  been  adopted  by  Lord  Redcsdale.^ 
Upon  the  whole,  therefore,  it  seems,  that  although  in  cases  of  and  so,  in 
informations  for  charities,  the  general  and  almost  universal  practice  ^^^^l^^ 
is  to  have  a  relator  for  the  purpose  of  answering  the  costs,  yet  the 
rule  is  not  imperative ;  and  the  Attorney-General,  as  the  officer 
of  the  Crown,  may,  in  the  exercise  of  his  discretion,  exhibit  such 
an  information  without  a  relator.    Li  confirmation  of  this  it  is  to 
be  observed,  that  in  informations  under  the  former  statutes,'  for 
giving  additional  facilities  in  ajoplications  to  Courts   of  Equity 
regarding  the  management  of  estates  or  funds  belonging  to  chari- 
ties, it  was  not  the  practice  to  have  a  relator. 

All  persons  who  are  not  under  any  of  the  legal  disabilities  after  who  maj  be 
mentioned  may  be  relators  in  informations ;  *  but  a  written  author-  viators. 
ity,  signed  by  them,  permitting  their  names  to  be  used  must  be 
filed  with  the  information.*    A  corporate  body  may  be  a  relator  ^ 
or  a' relator  and  plaintiff.'' 

It  has  not  been  deemed  necessary  that  relators  should  be  intei>  in  charity 
ested  in  the  charities  concemin&r  which  they  institute  proceed-  «we8  relators 

,        ^  •'  ^  need  not  be 

ings;*  and  the  Court  was  in  the  habit,  in  the  times  when  a  interested.  • 
much  stricter  system  of  practice  prevailed  than  at  present,  of 
relaxing  several  of  its  rules  on  behalf  of  charities.  Thus,  where 
the  relief  sought  was  erroneous  and  refused,  the  Court  still  took 
care  to  make  such  decree  as  would  best  answer  the  purposes  of  the 
charities.* 

It  appears,  on  reference  to  the  old  cases,  that  where  a  relator  Effect  of 
himself  claims  an  interest  in  the  subject-matter  of  the  suit,  and  ^*^^^ 
proceeds  by  bill  as  well  as  by  information,  making  himself  both 


1  1  Vee.  J.  246. 

*  Ld.  Red-  99 ;  and  see  Attorney-General 
V.  Smart,  1  Yes.  S.  72;  Attorney-General 
9.  MiddletoD,  2  Ves.  S.  827;  Attorney- 
General  of  the  Duchy  of  Lancaster  v. 
Heath,  Prec.  in  Ch.  18. 

*  69  Geo.  in.  c.  91;  continued  and 
extended  by  2  &  8  Will.  lY.  c.  67.  See, 
however,  Attorney-General  v.  Boncherett, 
26  Beav.  116. 

«  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  99. 

S  16  &  16  Vio.  c.  86,  §  11.  For  form  of 
anthority,  see  Vol.  III.  In  an  injunction 
case,  the  authority  was  allowed  to  be  filed- 
the  day  after  the  information.  Attorney- 
General  V.  Murray,  18  W.  R.  66,  V.  C.  K. 
Where  the  solicitor  had  given  the  relator 
an  indemnity  against  the  costs,  the  infor- 
mation WHS  ordered  off  the  file,  with  costs 
to  be  paid  by  the  relator  and  solicitor. 
Attorney-General  v.  Slcinners'  Co.,  C.  P. 
Coop.  7. 

*  See  Attorney-General  v.  Wilson,  C. 
&  P.  1;  Attorney-General  «.  Cambridge 


Consumers'  Gas  Co.,  L.  B.  6  £q.  282,  Y.  C. 
W. 

7  See  Attorney-General  v.  Conserva- 
tors of  the  Thames,  1  H.  &  M.  1 ;  8  Jur. 
N.  S.  1208:  Attorney-General  v.  Metro- 
politan Board  of  Works,  1  H.  &  M.  298. 
Attomev-General  v.  Greenhill,  88  Beav. 
198;  9  Jur.  N.  S.  1807;  Attorney-General 
V.  Mayor  of  Kingston-on-Thames,  11  Jur. 
N.  S.  696;  18  W.  B.  880,  Y.  C.  W. ;  Attor- 
ney-General V.  Richmond.  L.  R.  2  Eq. 
806;  12  Jur.  N.  S.  644,  Y.  C.  W. 

8  Attorney-General  o.  Yivian,  1  Buss. 
226,  286.  See,  however.  Attorney- General 
V.  Bncknall,  2  Atk.  828;  Corporation  of 
South  Molton  v.  Attorney-General,  6  H.  L. 
Ca.  1. 

B  Attorney-General  v.  Bncknall,  2  Atk. 
828;  Attomey^eneral  v.  Whitelev,  11 
Yes.  241,  247;  Attorney-General  v.  Oglen- 
der,  1  Yes.  J.  246;  Attorney-General  v. 
Middleton,  2  Yes.  S.  827;  Attorney-Gen- 
eral v.  Brereton,  id.  426;  Attorney-General 
V.  Mayor  of  Stamford,  3  Swanst.  601 ;  At- 
torney-General 9.  Parker,  1  Yes.  S.  48. 
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Ch.  II.  §  I. 


Proceedings 
thereupon. 


Informations 
on  behalf  of 
idiots  and 
lonatics  most 
l)e  by  a  rela- 
tor. 


Lnnatic  can- 
not be  relator. 


Liability  of 
relators  to 
costs,  on  dis- 
missal; 


plaintiff  and  relator,  the  suit  abates  by  his  death.  Where,  how- 
ever, the  suit  is  merely  an  information,  the  proceedings  can  only 
abate  by  the  death  or  determination  of  interest  of  the  defendant.^ 

If  there  are  several  relators,  the  death  of  any  of  them,,  while 
there  survives  one,  will  not  in  any  degree  affect  the  suit ;  but  if 
all  the  relators  die,  or  if  there  is  but  one,  and  that  relator  dies,  the 
suit  is  not  abated.  It  is,  however,  irregular  for  the  solicitors  of  a 
relator  to  proceed  in  a  charity  information  after  the  death  of  the 
relator ;  and  the  Court  will  not  permit  any  ftirther  proceedings  till 
an  order  has  been  obtained  for  liberty  to  insert  the  name  of  a  new 
i*elator,  and  such  name  is  inserted  accordingly;  otherwise  there 
would  be  no  person  to  pay  the  costs  of  the  suit,  in  case  the  infor- 
mation should  be  deemed  improper,  or  for  any  other  reason  should 
be  dismissed.^  Where,  however,  a  relator  dies,  the  application  for 
leave  to  name  a  new  relator  must  be  made  by  the  Attorney- 
General,  or  with  his  consent,  and  not  by  the  defendant ;  otherwise 
the  defendant  might  choose  his  own  prosecutor.* 

With  respect  to  informations  on  behalf  of  idiots  and  lunatics,  it 
seems  that  it  is  not  only  necessary  that  the  lunatic  should  f)e  a 
party,  but  also  that  there  should  be  a  relator  who  may  be  respon- 
sible to  the  defendant  for  the  costs  of  the  suit.  Thus,  in  the  case 
of  the  Attorney-  Oeneral  v.  Tylerj  mentioned  in  the  note  to  Lord 
Redesdale's  Treatise,^  it  appears  that  the  lunatic  had  been  made 
the  relator,  but  that  on  a  motion  being  made  that  a  responsible 
relator  should  be  appointed,  Lord  Northington  directed  that  all 
further  proceedings  in  the  cause  should  be  suspended,  until  a 
proper  person  should  be  named  as  relator  in  his  stead.  This  ap- 
pear to  be  the  same  cause  which  has  been  before  referred  to  as 
reported  in  Mr.  Dickens's  Reports,'  in  whiqh,  upon  the  hearing,  it 
was  objected  that  the  lunatic  was  not  a  party  to  the  suit,  although 
he  was  named  as  relator ;  and  the  cause  was  consequently  ordered 
to  stand  over,  with  liberty  to  amend  by  adding  parties,  and,  if  so 
advised,  to  change  the  information  into  a  bill. 

The  object  in  requiring  that  there  should  be  a  relator,  in  infor- 
mations exhibited  on  the  part  of  the  Attorney-General,  is,  as  we 
have  seen,*  that  there  may  be  some  person  answerable  for  the 
costs,  in  case  they  should  have  been  improperly  filed.  Thus,  in 
the  case  of  Attorney-  Ghnercd  v.  Smart^  before  referred  to,  where 
the  information  was  held  to  have  been  unnecessary,  and  in  con- 
tradiction to  the  right,  the  costs  were  ordered  to  be  paid  by  the 


1  Waller  v.  Hanger,  2  Bolst.  184;  Ld. 
Bed.  100. 

3  Ld  Red.  100;  Attorney-General  v. 
The  Huberdasbers'  Company,  16  Beav. 
897. 

8  Ld.  Red.  100,  n.  (e);  Attorney-Gen- 
eral V.  Harvey,  1  Jur.  N.  S.  1062;  Attor- 
ney-General 9.  Plumtrae,  6  Mad.  462;  2 


Mad.  Prin.  &  Pr.  Ch.  (8d  Ixmd.  ed.)  208, 
204. 

4  Ld.  Red.  29;  2  Eden,  280. 

fi  Ante^  p.  9. 

0  AnUy  p.  18. 

Y  iVes.  S.72;  Attorney-General  v.  Par- 
ker, 8  Atk.  670,  676;  1  Ves.  S.  43. 
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relator.    But  in  the  case  of  Attorney- General  v.  Oglender,^  before    Ch.  n.§i. 
referred  to,  where  the  relator  insisted  upon  a  particular  construe-  ^    ~ 

tion  of  the  will  of  the  person  by  whom  the  charity  was  founded,  R^*  ^^^^ 
and  in.  which  there  was  considerable  ambiguity,  although  he  failed  insist  apon 
in  satisfying  the  Court  that  his  construction  was  the  right  one,  and  ^on^ofa^wiU • 
the  information  was  consequently  dismissed,  the  Court  did  not 
make  him  liable  to  the  costs  of  the  defendant,  although  it  refused 
to  permit  the  costs  to  be  paid  out  of  the  ^nds  of  the  charity. 
And  in  general,  where  an  information  prays  a  relief  which  is  not  nor  where 
granted,  but  the  Court  thinks  proper  to  make  a  decree  according  ^J|^^ 
to  the  merits,  so  that  the  information  is  shown  to  have  had  a  foun-  Siough  not 
dation,  although  the  relief  is  not  such  as  the  relator  prayed,  the  x^l^^y^. 
relator  will  not  be  ordered  to  pay  the  costs.' 

Where  relators  conduct  themselves  properly,  and  their  conduct  when  al- 
has  been  beneficial  to  the  charity,  they  will  usually  be  allowed  ^^^  ^^ 
their  costs ;  ^  and  it  seems  that,  in  some  cases,  the  costs  of  relators 
will  be  taxed  as  between  solicitor  and  client,  on  the  principle  that  as  between 
otherwise  people  would  not  come  forward  to  file  informations ;  *  ^ent^'  *^* 
and  in  special  cases  they  will  be  allowed  their  charges  and  expenses,  ^^^  charges 
in  addition  to  the  costs  of  the  suit*    But  where  they  incurred  *»^  ^' 
expenses  without  the  sanction  of  the  Master,  in  obtaining  informa- 
tion for  the  purpose  of  preparing  a  scheme,  they  were  only  allowed 
their  expenses  actually  out  of  pocket ;  ^  and  where  a  petition  would 
have  done,  instead  of  an  information,  the  relators  were  refused 
their  costs.^ 

In  the  case  <)f  Attorney- GenercUr,  KKerr^^  2i}^  order  ws&  in  the  Out  of  what 
first  instance  made  to  refer  it  to  the  Master  to  tax  and  settle  the  ^^<^ 
costs,  charges,  and  expenses  of  the  relator,  of,  incidental,  and  pre- 
paratory to  the  cause,  properly  incurred ;  to  be  paid  by  the  trustees 
of  the  hospital  of  St.  Thomas  for  the  time  being,  or  the  treasurer 
thereof  out  of  the  funds  belon^ng  to  the  hospital.  To  this  order 
two  objectiops  were  made :  fir^t,  that  the  decree  was  wrong,  so  far 
as  it  gave  the  relator  the  extra  costs,  charges,  and  expenses  inci- 
dental and  preparatory  to  the  cause,  properly  incurred ;  secondly, 
that  thoae  extra  costs  ought  not  to  be  charged  on  the  whole  prop- 
erty of  the  hospital  generally,  but  only  on  the  property  which  was 
the  subject  of  the  information.  Lord  Langdale  M.  R.  said  ^  on 
considering  the  cases  which  have  occurred,  it  appears  that  the 
relator  in  a  charity  information,  where  there  is  nothing  to  impeach 

1  1  Vea.  J.  246.  affirmed  by  H.  L.,  see  18  Ves.  416;  Attor- 

s  Attorney-General  v.  Bolton,  8  Anst  ney-Oeneral  v.  Kerr,  4  Bear.  297, 808 ;  bat 

820.  see    Attorney-General  v.    The   Fishmon- 

*  Beames  on  Costs,  14;  Attomey-Qen-  gers'  CompHny,  1  Keen,  492,  where  party 

era!  «.  The  Brewers*  Company,  1  P.  Wma.  and  party  costs  only  were  allowed. 

876.  ^  Attorney-General  v.  Kerr,  vbi  sup. 

4  Attorney-General  v,  Taylor,  cited  in  >  Attorney-General  v.    The  Iron-mon- 

Osbome  «.  Denne,  7  Ves.  424;  see  also  id.  gers'  Company,  10  Beav.  194, 196.                           • 

426;  Attorney-General  v.  Carte,  1  Dick.  ?  Attomey-Greneral   v.  Berry,  11   Jur. 

118;  Beames  on  Costs,  App.  No.  2,  229;  114. 

Moggridge  «.  Thackwell,  7  Yes.  86,  88;  84  Beay.  297,  801,  802.              t' 
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PERSONS  BY  WHOM  A  SUIT  MAY  BE  IN8TIT17TED. 


ch.  n.  §  1. 


Out  of  what 
Aind  extra 
oo6t8  allowed. 


Relator 
should  be  a 
person  of  sub- 
stance. 


What  infor- 
mations can 
be  dismissed 
for  want  of 
prosecution. 


the  propriety  of  the  suit,  and  no  special  circumstances  to  justify  a 
special  order,  is,  upon  obtaining  a  decree  for  the  charity,  entitled 
to  his  costs  as  between  solicitor  and  client,  and  to  be  paid  the 
difference  between  the  amount  of  such  costs  and  the  amount  of 
the  costs  which  he  may  recover  from  the  defendants,  out  of  the 
charity  estate.  There  may  be  special  cases  in  which  the  relator 
may  be  entitled  to  charges  and  expenses,  in  addition  to  his  costs 
of  the  suit  as  between  solicitor  and  client ;  but  it  appears  to  me 
that  such  cases  must  depend  upon  their  peculiar  circumstances,  to 
be  brought  forward  and  established  by  evidence  on  proper  occa- 
sions.^ Upon  the  second  point,  I  find  that  there  are  several  cases 
in  which  the  costs  to  be  paid  by  the  trustees  of  a  charity  have 
been  ordered  to  be  paid  out  of  the  funds  of  the  charity  generally ; 
but  the  trustees  objecting,  it  appears  to  me  more  regular  and 
proper,  in  the  first  instance  at  least,  to  charge  the  costs  which  &I1 
upon  the  charity  estate  on  the  fund  recovered  by  the  information, 
or  on  the  estate  which  is  the  subject  of  the  suit."  The  decree 
was  accordingly  varied,  and  the  relator,  instead  of  being  allowed 
his  costs,  charges,  and  expenses  o^  incidental,  and  preparatory  to 
the  cause,  properly  incurred,  was  only  allowed  his  costs  as  between 
solicitor  and  client ;  and  the  costs  and  sums  which  were  to  be  paid 
by  the  defendants  the  trustees,  instead  of  being  directed  to  be 
paid  out  of  the  funds  of  the  hospital,  were  made  a  charge  on  the 
property  which  was  the  subject  of  the  suit,  and  ordered  to  be 
raised  by  sale  or  mortgage  thereof.^ 

As  the  principal  object  in  having  a  relator  is,,  that  he  may  be 
answerable  for  the  costs  of  the  proceedings,  in  case  the  information 
shall  appear  to  have  been  improperly  instituted  or  conducted,  it 
follows,  as  a  matter  of  course,  that  such  relator  must  be  a  person 
of  substance,  and  if  it  is  made  to  appear  to  the  Court  that  the 
relator  is  not  a  responsible  person,  idl  further  proceedings  in  the 
information  will  be  stayed,  till  a  proper  person  shall  be  named  as 
relator.' 

An  information  by  the  Attorney-General  without  a  relator  can- 
not be  dismissed  for  want  of  prosecution ;  it  is  his  privilege  to 
proceed  in  what  way  he  thinks  proper ;  but  an  informatipn  in  his 
name  by  a  relator,  is  subject  to  be  dismissed  for  want  of  prosecution 
with  costs.  ' 


1  Attomey-Qeneral  v.  Kerr,  4  Beav. 
207,  808 ;  but  see  Attorney-General  v.  The 
Skinners'  Company,  Jac.  629,  680:  Attor- 
ney-General V.  Corporation  of  Manchester, 
8  L  J  Cb.  64. 

2  This  was  the  practice  before  the  Char- 
itable Trusts  Act,  1853,  16  &  17  Vic.  c 
187.  Under  that  Act,  no  proceeding  can 
be  taken  without  the  consent  of  the  Char- 

iihr  Commissioners,  except  by  the  Attorney-  .Attorney-General  r.  Skinners'  Co,  C.  P. 
General  acting  ex  officio^  or  by  adverse  Coop.  1,  6;  and  see  Attorney-General  v. 
claimanto;  see  §17,  and  post,  Cbap.  XLY.      Knight,  8  M.  &  C  164. 

$  2,  Charitable  Trusts  Acts. 


s  Attomey-Gtoneral  9.  Tyler,  2  Eden, 
280;  see  also  Attorney-General  t?.  Knight, 
8  M.  &  C.  154.  It  is  presumed,  that  the 
same  rules  for  determining  who  is  a  **  per- 
son of  substance,"  apply  here'  as  in  the 
case  of  next  friends  of  married  women;  as 
to  whom,  see  pott^  Chap.  III.  §  8.  There 
is  a  reported  case,  in  which  a  relator  was 
required  to  give  security  for  costs,  see 
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Ch.  n.  §  2. 
Section  II. — Governments  of  Foreign  StcUes,  "^    ^    ~ 

It  seems  to  have  been  considered  by  Lord  Thurlow  as  a  doubt-  Foreign 
fill  point>  whether  the  sovereign  of  a  foreign  State  could  sue  in  the  ^^^°^ 
municipal  courts  of  this  country,  or  whether  the  claims  of  such  a 
person  were  not  matter  of  application  from  State  to  State.^  The 
point,  however,  has  now  been  determined  in  the  affirmative.^ 
Thus,  a  bill  was  filed  on  behalf  of  the  King  of  Spain,  and  of  two 
other  persons  resident  in  London,  claiming  some  property  which 
had  been  received  by  one  of  the  defendants,  under  a  treaty  between 
France  and  Spain,  and  which,  it  was  alleged,  was  the  property  of 
the  King  of  Spain.  To  this  bill  a  general  demurrer*  was  put  in ; 
and  amongst  other  grounds  of  demurrer,  it  was  contended,  that 
the  King  of  Spain,  being  a  foreign  absolute  sovereign,  was  not 
capable  of  maintaining  a  suit  in  a  Court  of  Equity  here,  or  at  least, 
that  he  was  not  capable  of  maintaining  a  suit  for  the  enforcement 
of  alleged  rights  belonging  to  him  only  in  his  royal  character. 
This  demurrer  was  allowed  by  Lord  Lyndhurst,  but  upon  a  differ- 
ent ground,  namely,  that  the  parties  who  had  been  joined  with  the 
!l^ng  of  Spain  as  co-plaintiffs  had  no  interest  in  the  subject-matter 
of  the  suit;'  and  after  the  allowance  of  the  demurrer,  the  King  of 
Spain  alone  'filed  another  bill  against  the  same  defendants,  for  the 
same  purposes  as  before,  and  the  defendants  demurred  again;  but 

1  Barclay  v.  Russell,  8  Ves.  J.  424,  481;  fuse  permission  to  a  foreign  sovereign  to 
tee  also  the  Nabob  of  the  Camatic  v.  East  sue  in  its  Courts,  it  might  become  a  just 
India  Company,  1  Ve^.  J.  871,  where  the  cause  of  war.  Story  £q.  PI.  §  65;  &ing 
authorities  upon  this  point  are  collected.  of  Spain  v.  Mendazabel,  6  Sim.  696;  Ed- 

2  The  King  of  Spain  v.  Machado,  4  wards,  Part,  in  £q.  88,  84,  85;  Calyert, 
Bass.  225,  286;  Hullett  v.  King  of  Spain,  Parties,  ch.  8,  $  27,  pp.  810,  811. 

2  Bligh,  N.  S.  81 ;  S.  C.  7  Bligb,  N.  S.  859 ;  By  the  Constitution  of  the  United  States, 

see  also  City  of  Berne  v.  Bank  of  England,       foreign  States  are  expressly  authorized  to 

9  Ves.  847 ;  Dolder  o.  Bank  of  England,       sue  in  the  Courts  of  the  United  States. 

10  Ves.  852;  Dolder  v.  Lord  Huntingfield,  See  Story  Eq.  PI.  §  55,  note;  Const.  U.  S. 

11  Ves.  288;  King  of  the  Two  Sicifies  v.  Art  III.  §  2.  One  of  the  States  of  the 
Willoox,  1  Sim.  27.  S.  801,  882;  United  Union  may  appear  as  plaintiff  in  the  Su- 
States  of  America  «.  Prioleau,  2  H.  &  M.  preme  Court  or  the  United  States,  against 
559;  11  Jur.  N.  S.  792;  United  States  of  either  another  State,  or  the  citizens  there- 
America  0.  Wagner,  L.  R.  8  Eq.  724;  S.  of.  Const  U.  S.  Art  III.  §  2;  Governor 
C.  L.  R.  2  Ch.  Ap.  582;  Prioleau  v.  United  of  Georgia  v.  Aladrago,  1  Peters,  110;  U. 
States  and  Andrew  Johnson,  L.  R.  2  Eq.  .  States  v.  Peters,  5  Cranch,  116;  u.  States 
659:  United  States  of  America  v.  HcRea,  v.  Blight,  8  Hall,  Law  Journ.  197;  Osborn 
L.  R.  3  Ch.  Ap.  79.  v.  United  States  Bank,  9  Wheat.  857 ;  U. 

The  doctrine  that  the  sovereign  of  one  States  v.  Percheman,  7  Peters,  51;  New 

State  may  maintain  a  suit  in  the  Courts  York  v.  Connedticut,  4  D'allas,  1;  New  * 

of  Eauit}'  of  another  State^  is  now  estab-  Jersey  v.  New  York,  5  Peters,  284;  Rhode 

lishea  in  affirmance  of  the'right,  upon  very  Island  v.  Massachusetts,  18  Peters,  28;  S. 

satisfactorv  principles.     See    Story  Eq.  C.  14  Peters,  210;  8  Story  Const.  U.  S. 

PL  §  55;  Brown  «.  Minis,  1  M'Cord,  80;  §§  1675-1683;   Nabob  of  the  Carnatic  «. 

2  Kent  (11th  ed.),  285,  note.    A  foreign  East  India  Co.,  1  Sumner*s  Ves.  871,  note 

sovereign  State  adopting  the  republican  (a).    One  State,  as  a  corporation,  may  sue 

form  of  government,  and  recognized  by  in  the  Courts  of  anotlier  State.    Delafield 

the  government  of  her  Majesty  the  Queen  v.  State  of  Illinois,  2  Hill  (N.  Y.),  159; 

of  uigland,  can  sne  in  the  Oonrts  of  her  S.  C.  8  Paige,  527 ;    Hines  v.  State  of 

llajestv  in  its  own  name  so  recognized.  North  Carolina,  10  Sm.  &  M.  529. 
nnite<f  States  of  America  v,  Wagner,  L.  *  King  of  Spain  v.  Machado,  4  Rnss. 

R.  2  Ch.  Ap.  582.    If  a  Stote  were  to  re-  225,  286. 

vou  t  3 
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Oh-  P»  §  3.    the  demurrer  was  overruled  by  Lord  Lyndhurst,^  and  his  Lord- 
'    ~     ship's  judgment  was  confirmed  by  the  House  of  Lords  on  appeaL* 
In  giving  judgment  upon  that  occasion,  Lord  Redesdale  observed, 
^This  is  one  of  the  clearest  cases  that  can  be  stated.    I  conceive 
that  there  can  be  no  doubt  that  a  sovereign  may  sue.    If  he  can- 
not, there  is  a  right  without  a  remedy ;  for  it  is  only  by  suit  in 
Court  that  the  respondent  can  obtain  his  remedy:  he  sues,  as 
every  sovereign  must  sue,  generally,  either  on  his  own  behalf  or 
on  behalf  of  his  subjects.''    But  it  seems  that  the  right  of  a  foreign 
sovereign  to  sue  in  the  municipal  Courts  of  this  country  is  confined 
to  those  cases  in  which  it  is  sought  to  enforce  the  private  rights  of 
the  sovereign  or  of  his  subjects;  and  that  the  infiingement  of  his 
prerogative  rights  does  not  constitute  a  ground  of  suit.* 
Secut^  where        To  entitle  a  foreign  government  to  sue  in  the  Courts  of  this 
not  reoog-°      country,  it  is  necessary  that  it  should  have  been  recognized  by  the 
'"*®^-  government  here.    This  point  appears  to  have  been  first  discussed 

.  in  the  case  of  The  City  of  JBeme,  in  Switzerland^  v.  The  Bank  of 
Englandy"^  which  arose  from  the  application  of  a  person  describing 
himself  as  a  member  of  the  common  council  chamber  of  the  city  of 
Berne,  on  behalf  of  himself  and  of  all  others  the  members  of  the 
common  council  chamber  and  the  burghers  and  citizens  of  that 
city,  to  restrain  the  Bank  of  £ngland  and  South  Sea  Company 
fi^m  permitting  the  transfer  of  certain  fimds  standing  in  the 
names  of  trustees,  under  a  purchase  by  the  old  government  of 
Berne  before  the  revolution ;  the  application  was  opposed,  on  the 
ground  that  the  existing  government  of  Switzerland,  not  being 
acknowledged  by  the  government  of  this  country,  could  not  be 
noticed  by  the  Court ;  and  Lord  Eldon  refused  to  make  the  order : 
observing  that  it  was  extremely  difiicult  to  say  that  a  judicial 
Court  can  take  notice  of  a  government  never  recognized  by  the 
government  of  the  country  in  which  the  Court  sits;*  and  that 
whether  the  foreign  government  was  recognized  or  not,  was  matter 
of  public  notoriety.  The  recognition  of  a  foreign  government  by 
Th  fact  of  ^®  government  of  this  country  is  conclusive,  and  the  Court  cannot 
foreign  State    listen  to  any  objection  to  its  title.* 

Agnized  is       ^he  fact  of  a  foreign  government  not  having  been  i^cognized 
J^a^cUiiiy        by  the  government  of  this  country  must  be  judicially  taken  notice 

1  4Rqb8.  560;  see  also  the  Columbian  6(9;   11  Jnr.  '^.  S.  792;   U.  States  of 

QoTernment  «.   Rothschild,  1   Sim.  94;  America  «.  Wagner,  L.  R.  8  £q.  724,  Y. 

King  of  Hanover  v.  Wheatley,  4  Beav.  C  W^  L.  R.  2  Cb.  Ap.  682,  L.  C  &  L. 

78.  JJ. ;  U .  States  of  America  «.  McRae,  L. 

s  2  Blifrh  N.  S.  60;  and  see  Duke  of  R.  4  £q.  827,  V.  C.  W. ;  L.  R.  8  Ch.  Ap. 

Brunswick  v.  King  of  Hanover,  6  Beav.  79,  L.  0. 

1;  2  H.  L.  Ca.  1;  and  pott^  Chap.  IV.,  ^  9  Ves.  847;  and  see  Dolder  v.  Bank 

§  4,  on  the  liability  of  foreign  States  to  be  of  England,  10  Ves.  868;  Dolder  v.  Lord 

sued.  Hnnttngfield,  11  Ves.  288. 

>  Per  L.  J.  Turner  in  Emperor  of  Ana-  *  Emperor  of  Austria  v.  Day,  2  Giff. 


noticed. 


tria  9.  Day,  8  De  G.,  F.  &  J.  217,  261, 262;       628;  7  Jur.  N.  S.  488;  8  De  G.,  F.  &  J. 
7  Jur.  N.  S.  689,  644;  see  also  United      217;  7  Jar.  N.  S.  689. 
States  of  America  v.  Prioleau,  2  H.  &  M. 
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of  by  the  Court,  even  though  there  is  an  averment  introduced  into    Ch.  n.  §  a. 
the  bill  that  the  government  in  question  has  been  recognized.*  ^ 

Thus,  when,  in  order  to  prevent  a  demurrer,  it  was  falsely  alleged 
in  the  bill  that  a  revolted  colony  of  Spain  had  been  recognized  by 
Great  Britain  as  an  independent  State,  and  a  demurrer  was  never- 
theless put  in,  Sir  Lancelot  Shadwell  Y.  C.  allowed  the  demurrer; 
observing,  that  if  the  plaintiff  makes  the  fact  that  this  is  an  inde- 
pendent government  recognized  by  the  government  of  this  coun- 
try, where  it  is  not  so,  the  foundation  of  his  case,  the  Court  must 
judicially  take  notice  of  what  is  the  truth  of  the  fact,  notwith- 
Btanding  the  averment  on  the  record ;  because  nothing  is  taken  to 
be  true  except  that  which  is  properly  pleaded,  and  that  when  a 
fact  is  pleaded  which  is  historically  false,  and  which  the  judges  are 
bound  to  take  notice  of  as  being  £dse,  it  cannot  be  said  to  have 
been  properly  pleaded  merely  because  it  is  averred,  and  the  Court 
must  take  it  just  as  if  there  had  been  no  such  averment  on  the 
record.'  And,  upon  the  same  principle,  it  has  been  held,  that  the 
Courts  of  this  country  will  not  entertain  a  suit  for  matters  arising 
out  of  contracts  entered  into  by  individuals  with  the  governments 
of  foreign  countries,  which  have  not  been  acknowledged  by  the 
government  of  this  country.* 

A  foreign  sovereign  or  State  sues  by  the  name  by  which  he  or  it  How  a  foreign 
has  been  recognized  by  the  government  of  this  country,  and  is  not  ^^^^  "***• 
bound  to  sue  in  the  name  of  any  officer  of  the  government,  or  to 
join  as  co-plaintiff  any  such  officer  upon  whom  process  may  be 
served,  or  who  may  be  called  upon  to  give  discovery  upon  a  cross- 
bill/   And  where  a  foreign  State  comes  voluntarily  as  a  suitor  into 


I  Taylor  v.  Baxclar,  2  Sim.  318,  220- 


s  Ihid. 

*  Thomson  v.  Powlea.  2  Sim.  194, 210. 

*  In  United  States  or  America  v.  VVag> 
ner,  L.  R.  2  Cb.  Ap.  682,  it  was  held  that 
a  ibreign  sovereign  State  adopting  the 
republican  fonn  of  government  is  not 
bound  to  sae  in  the  name  of  any  officer  of 
the  government,  or  to  join  as  co-plaintiff 
anj  such  officer  on  whom  process  may  be 
served,  and  who  may  be  called  upon  to 

SVe  diacovenr  upon  a  croes-bill ;  reversing 
e  order  of  Sir  W.  Page  Wood  (Lord 
Hatherley)  in  S.  C.  L.  R.  8  Eq.  724.  In 
tbe  above  case  (L.  B.  2  Ch.  Ap.  689,  690) 
Lord  Chelmsford  L.  C.,. referring  to  the 
remarks  of  Sir  John  Leach,  in  The  Co- 
lambian  Government  v.  Rothschild,  1  Sim. 
04,  said,  "  now  1  do  not  understand  thli 
to  be  a  decision  that  the  State  of  Colum- 
bia could  not  be  plaintiffs  in  a  suit  insti- 
talcd  Ibr  tbe  recovery  of  the  property  of 
the  State,  much  less  that  they  could*  not 
•DC  unless  they  appointed  some  publio 
oOoer,  having  himself  no  interest  m  the 
•abject  in  litigation,  to  reprssent  their 
rignts.  The  Vice-Chanoellor,  by  the  words, 
*  It  mnst  sue  in  the  names  of  some  publie 


officers  who  are  entitled  to  represent  the 
interests  of  the  State,'  must  have  referred 
to  some  persons  or  body  in  whom  the  in- 
tereetB  of  the  State  were  vested,  and  who 
were,  therefore,  entitled  to  represent  it  in 
a  suit.**  In  regard  to  the  distinction 
claimed  to  exist  between  a  monarchical 
and  a  republican  government  in  this  re- 
spect, LOTd  Justice  Turner  in  the  above 
case  (L.  R.  2  Oh.  Ap.  692)  said:  *'In  the 
cases  referred  to,  the  form  of  government 
was  monarchical;  and  I  take  it  that,  in 
such  cases,  the  public  property  of  tbe  , 
State,  so  far  as  it  is  not  by  the  Constitu-  * 
tion  of  the  State  otherwise  destined,  vests  , 
in  the  sovereign,  subject  to  a  moral  obli-  ' 
gation  on  his  part  to  apply  it  for  the  ben- 
efit of  his  subjects;  and  when  he  sues  in 
respect  of  the  public  property,  he  sues, 
not  as  the  mere  representative  of  the 
State,  but  as  the  person  in  whom  the 
property  is  vested  for  the  benefit  of 
the  State.    In  the  case  of  a  republic,  the 

Snblio  property  of  the  State  remains  in  the 
tate,  and  the  State,  therefore,  and  not 
any  mere  officer  of  the  State,  is  the  proper 
pairty  to  sue  fbr  it.'*  Similar  remarks 
were  made  by  the  Lord  Chancellor  and 
Lord  Crimes  m  the  same  case.    See  Prsa- 
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Ch.  II.  §  3.  a  Court  of  Law  or  Equity  in  England,  it  becomes  subject,  as  to  all 

~    ^    ~^  matters  connected  with  that  suit,  to  the  jurisdiction  of  a  Court  of 

Foreign  Sute  Equity ;  ^  and  a  bill  filed  by  it  may  be  dismissed  with  costs."    An 

^£  subject  ambassador,  or  minister  plenipotentiary,  of  a  foreign  State,  does 

to  jejune-  ^q^  properly  represent  that  State  in  a  Court  of  justice." 

dictaon  in  -m-  \  <i.i  ..,, 

Equity,  as  to  It  seems  that  a  colonial  government,  existing  by  letters-patent, 
maS^Bf^  which  is  in  some  degree  similar  to  a  corporation  possessing  rights 
Colonial  ^  England,  may  sue  here,  and  ought  to  be  regulated  by  the  law 

governments,  of  England,  under  which  it  has  existence;*  thus,  in  Penn  v. 
lettere-pat-  XfOrd  BoUimore^^  Lord  Hardwicke  made  a  decree  at  the  suit  of 
ent,  may  sue.  ^jj^  governor  of  a  province  in  America,  claiming  under'  letters- 
patent,  by  which  the  district,  property,  and  government  had  been 
granted  to  his  ancestor  and  his  heirs.  The  suit  was  for  the  specific 
performance  of  articles,  executed  in  England,  respecting  the  boun- 
daries of  the  two  provinces  of  Maryland  and  Pennsylvania,  in 
North  America;  and  Lord  Hardwicke,  although  he  admitted  that 
the  original  jurisdiction,  in  cases  relating  to  boundaries  between 
provinces,  was  in  the  King  in  council,  made  a  decree :  founding 
the  jurisdiction  upon  articles  executed  in  England  under  seal,  for 
mutual  considerations,  which  he  considered  as  giving  jurisdiction 
to  the  King's  Courts,  both  of  Law  and  Equity,  whatever  the  sub- 
ject-matter might  be. 


Section  III.  — XJorporaiiona  cmd  Joint-Stock  Companies. 

The  right  to  sue  is  not  confined  to  persons  in  their  natural 
capacities :  the  power  to  sue  and  be  sued  in  their  corporate  name 
is  a  power  inseparably  incident  to  every  corporation,  whether  it  be 
sole  or  aggregate.® 

As  a  corporation  must  take  and  grant  by  their  corporate  name, 

^7  8H«  *nd    so  by  that  name  they  must,  in  general,  sue  and  be  sued  ;^  and  they 


Power  to  sue 
in  corporate 
name  an 
inseparable 
*inclaent  to  a 
corporation. 

By  charter, 


ident  of  tlie  United  States  of  America  o. 

Drummond,  38  Beav.  449.    But  the  Court 

may  stay  proceedings  in  the  original  suit 

until  the  means  of  discovery  are  secured 

in  the  cross-suit.    United  States  of  Amer- 

.  ica  V.  Wafcneff  L.  R.  2  Ch.  A  p.  682,  per 

*  Lord  Chancellor  and  Lord  Cairnes  L.  J. ' 

1  Rothschild  o.  Queen  of  Portugal,  8  T. 

6  C.  Ex.  594.  Prioleau  v.  United  States, 
L.  R.  2  £q.  659,  V.  C  W.;  S.  C.  nom, 
Unitocf  States  of  America  v,  Prioleau,  12 
Jur.  K.  S.  724;  King  of  Spain  o.  Hullett, 

7  Bligh  N.  S.  859;  1  CI.  &  Fin.  388; 
Duke  of  Brunswick  v.  King  of  Hanover, 

8  Beav.  1 ;  U.  States  of  America  v.  Wag- 
ner L.  R.  2  Ch.  An.  582,  L.  C  &  L.  3T.\ 
L.  R.  8  Ea.  724,  V.  C.  W. 

3  See  U.  States  of  America  v.  McRae, 
L.  R.  8  Eq.  69,  77,  V.  C.  J.;  Queen  of 
Spain  V,  Parr,  18  W.  R.  110, 112,  V.  C  J. 

>  Schneider  v.  Lizardi,  9   Beav.  461, 


466;  The  Columbian  Government  v,  Roth- 
schild, I'Sim.  94. 

4  Barclay  v.  Russell,  8  Yes.  424,  484. 

5  1  Yes.  S.  444,  446. 

«  1  Bla.  Com.  475;  Story  Eq.  PI.  §  60; 
2  Kent  (11th  ed.)  288;  Hotchfiss  v.  Trus- 
tees, &c.  7  John.  856 ;  Sharon  Canal  Co  v, 
Fulton  Bank,  7  Wend.  412;  Chambers  «. 
Bap.  Edu.  So.,  1  B.  Mon.  216;  Le  Grand 
V.  Hampden  Sirinej  College,  5  Munf.  824; 
Trustees  of  Lexington  v.  M*Connell,  8  A. 
K.  Marsh.  224;  Central  Manuf.  Co.  v. 
Hartshome,  8  Conn.  199;  Bank  of  Orleans 
V.  Skinner,  9  Paige,  805. 

7  A  corporation  can  be  called  upon  to 
answer  only  by  its  proper  name.  Btnney's 
case,  2  Bland,  99.  So  a  corporation  can 
sue  only  by  the  name  and  style  given  to 
it  by  law.  Porter  v.  Neckervis,  4  Rand. 
859.  See  Minot  v.  Curtis,  7  Mass.  444.  In 
Winnipiseogee  Lake  Co.  v.  Young,  40  N. 
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may  sue  by  their  true  name  of  foundation,  though  they  be  better    Oh.  n.  §  8. 
known  by  another  name.    Thus,  the  masters  and  scholars  of  the  ^    ~ 

Hall  of  Valens  Mary,  in  Cambridge,  brouffht  a  writ  by  that  name,  true  name  of 

,  .  ,  ,  /»    1     .     ^        T     .  1  11  1     ^^        foundation, 

which  was  the  name  of  their  foundation,  though  they  Were  better  though  better 
known  by  the  name  of  Pembroke  Hall,  and  the  writ  was  held  good.^  MoSer^^ 

As  a  corporation  by  prescription  may  have  more  than  oYie  name,  g  prescrip- 
they  may  sue  by  the  one  name  or  the  other,  alleging  that  they  and  tion,  luiving 
their  predecessors  have  from  time  immemorial  been  known,  and  names,  may 
been  accustomed  .to  plead,  by  the  one  or  by  the  other.^  ^^^  ^y  either. 

A  suit  by  a  corporation  aggregate,  to  recover  a  thing  due  to  Cannot  sue 
them  in  their  corporate  right,  must  not  be  brought  in  the  name  of  head  alone, 
their  head  alone,  but  in  their  ftiU  corporate  name,  unless  it  appear  ^^^  ^®*^' 
that  the  Act  of  Parliament  or  charter  by  which  they  are  consti-  ized; 
tuted  enables  them  to  sue  in  the  name  of  their  head.    Yet,  though 
it  appear  that  the  head  of  a  corporation  is  enabled  to  sue  in  his 
own  name  for  any  thing  to  which  the  corporation  is  entitled,  this 
will  not  preclude  it  from  suing  by  its  name  of  incorporation ;  thus,  but,  though 
where  an  action  of  debt  was  brought  in  the  name  of  the  President  1^5** may 
and  College  of  Physicians,  to  recover  the  penalty  of  bl.  per  month,  *"®  ^^  ^1*°^® 
under  the  stat.  14  Hen.  VIII.  c.  15,  for  practising  physic  in  London  ation. 
without  a  license:  on  demurrer  to  the  declaration,  this  objection, 
among  others,  was  taken,  that  the   action   ought  to  have  been 
brought  in  the  name  of  the  College  only,  or  of  the  President  only, 
the  words  of  the  patent  being  ^^quod  ipsiper  nomina  Presidentis 
CcUegii  seu  communitatis  factUtatis  medicincB  London^'*  should  sue 
and  be  sued.    To  this  it  was  answered,  that  they  were  incorpo- 
rated by  the  name  of  President  and  College,  and  had,  in  conse- 
quence of  that,  a  power  to  sue  and  be  sued  by  that  name ;  and 
that  thb  power  was  not  taken  away  by  the  additional  affiimative 
power  which  was  given  them." 

It  has*been  determined,  that  where  an  Act  of  Parliament  grants  Whether  a 
any  thing  to  a  corporation,  the  grant  shall  take  eiffect,  though  the  dJJning  m- 

H.  428,  Bell  C.J.  sflid:    *'The  practice,  corporate  character  of  either  pftrty,  plain-             *^ 

we  think,  is  nearly  universal,  that  a  cor-  tiff  or  defendant,  it  must  be  assumed  by 

poration  is  described  in  its  bill  by  its  cor-  the  Court  that  the  name  is  descriptlye 

porate  name,  with  the  addition  of  the  fact  either  of  an  individual  or  of  an  associa- 

that  it  is  a  corporation  duly  established  by  tion.**    See  also  Union  Fire  Ins.  Co.  v. 

law  in  such  a  State,  and  having  its  place  Osgood,  1  Duer,  707 ;  State  v.  Mead,  27 

of  business  at  such  a  plnce;  and  a  corpo-  Vt  722;  State  v.  Central  Railroad  Co.,  28 

ration  defendant  is  described  in  the  same  Vt.  584;  State  «.  Same,  28  Vt.  683;  Cum- 

way.    In  the  case  of  public  corporations  den,  &c.  v.  Rower,  4  Barb.  127 ;  The  Bank 

created  by  public  laws  the  Court  is  offl-  v.  Simonton,  2  Texas,  681. 

cially  to  take  notice  of  the  corporate  char-  ^  44  Kd.  III.  86;  1  Kyd  on  Corp.  268; 

acter."    See  Withers  v.  Wnrner,  1  Str.  and  see,  as  to  title  by  which  municipal 

809.    ^  But  in  the  case  of  private  corpora-  corporations  must  sue  and  be  sued,  Cor- 

tions,  ci:eated  by  charters  or  private  Acts  poration  of  Rochester  v.  Lee,  16  Sim.  376; 

the  Court  is  not  merely  not  bound  to  take  Attorney- General  v.  Corporation  of  Wor- 

sotice  of  the  corporate  nsmes  a«  such,  but  cester,  2  Phil.  8;  1  Coop.  t.  Cott.  18. 

they  cannot  officially  take  such  notice.  ^  See  9  Ed.  IV.  21;  13  Hen.  YII.  14; 

The  party  is  bound  to  allef^  it,  as  a  fact  16  Hen.  YII.  1^  and  21  Hen.  VI.  4,  which 

to  be  proved,  if  he  would  avail  himself  of  last  seems  contra, 

iU    If,  then,  a  party  does  not  allege  the  *  2  Salk.  461. 
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Ch.  If.  {  8. 


by  different 
naoie  from 
eofporate 
name,  can 
tae  hy  sach 
name,  qmere  f 

Corporation 
may  impeach 
transactions 
effected  in 
its  name. 


Ck>rporation, 
havmg  a 
head,  cannot 
sue  or  be  sued 
without  it. 

Head  of  cor- 
poration need 
not  be  called 
hy  his  own 
name,  nor 
any  of  the 
members; 
but  if  named, 
suit  will  not 
abate  by  their 
deaths. 


tme  corporate  name  be  not  used,  provided  the  name  actually  ufled 
be  a  sufficient  description  of  the  corporation ;  though  it  may  be 
doubtful  whether,  in  suing  to  enforce  its  claim  under  that  Act,  it 
can  use  the  name  therein  mentioned.^ 

In  the  case  of  The  Attorney- General  v.  WUson^  which  was  a 
joint  bill  and  information,  and  in  which  the  corporation  of  Leeds 
was  both  plaintifT  and  relator,  an  objection. was  made  that  a  cor- 
poration being  a  body  whose  identity  is  continuous,  could  not  be 
heard  to  impeach  transactions  carried  into  effect-  in  its  own  name 
by  its  former  governing  body.  The  objection  vas  oveiTuled  by 
Lord  Cottenham,  who  thought  that  the  true  way  of  viewing  this 
was  to  consider  the  members  of  the  governing  body  of  the  corpo- 
ration as  its  agents,  bound  to  exercise  its  functions  for  the  purposes 
for  which  they  were  given,  and  to  protect  its  interests  and  prop** 
'erty;  and  that  if  such  agents  exercised  those  functions  for  the 
purpose  of  injuring  its  interests,  and  alienating  its  property,  the 
corporation  ought  not  to  be  estopped  in  this  Court  from  complain- 
ing, because  the  act  done  was  ostensibly  an  act  of  the  corporation. 

We  have  seen  above,  that  a  corporation  cannot,  unless  specially 
authorized  by  its  constitution,  sue  by  its  head  alone ;  so  neither 
can  a  co'rporation'  aggregate  which  has  a  head  sue  or  be  sued  with- 
out it,  because  without  it  the  corporation  is  incomplete.'  It  is  not, 
however,  necessary  to  mention  the  name  of  the  head,^  nor  is  it 
necessary,  in  the  case  of  corporations  aggregate,  to  name  any  of 
the  individual  members  by  their  proper  christian  and  surnames;^ 
but  if,  in  a  suit  in  Equity  by  the  members  of  a  corporation  in  their 
corporate  capacity,  they  are  mentioned  by  their  names,  the  suit 
will  not  become  defective  by  the  death  of  some  of  the  members^ 


1  10  Mod;  207,  208;  1  Kyd  on  Corp. 
266.  A  declaration,  upon  a  promissory 
note,  tbflt  it  was  made  to  the  Med  way 
Cotton  Manufactory,  a  corporation,  &c, 
by  the  name,  of  R.  M.  &  Co.  was  held 
good  on  demurrer.  Medway  Cotton  Man- 
ufactory 9.  Adams.  10  Mass.  860.  See 
Charitable  Association  v.  Baldwin,  1  Met 
869 ;  Commercial  Bank  v.  French,  21  Pick. 
686.  If,  in  a  contract  with  a  corporation, 
its  name  be  so  given  as  to  distinguish  it 
from  other  corporations,  it  is  sufficient  to 
support  an  action  in  the  true  corporate 
name.  Hagerstown  Turnpike  v.  Creeger, 
6  Har.  &  J.  122;  S.  P.  Inhabitants  of 
Alio  way  Creek  v.  Strong,  6  Ualst  828; 
Berks  and  Dauphin  Co.  v.  Myers,  6  S.  & 
R.  16 ;  Woolwicn  v.  Forrest,  Penning.  11 ; 
First  Parish  in  Sutton  v.  Cole,  8  Pick. 
282;  Angell  &  Ames  Corp.  60,  61;  Mil. 
and  Chil.  Turnpike  Co. «.  Brush,  10  Ohio, 
111. 

Contracts  made  by  mere  servants  or 
agents  of  corporations  may  be  sued  in  the 
name  of  the  corporation^.  Binnev  v* 
Plumley,  5  Vt  600.  Sec  Proctor  v.  Web- 
ber, 1  Chip.  871 ;  African  Society  v.  Var- 
ick,  18  John.  88. 


A  town  may  sue  by  the  description  of 
A.  &  B.,  and  the  rest  of  the  inhabitants 
of  such  town,  instead  of  using  the  corpo^ 
rate  name  merely.  Barkhampstead  v. 
Parsons.  3  Conn.  1. 

«  C.  &  P.  1,  21,  24. 

*  2  Bac.  Ab.  tit  Corp.  £.  2. 

4  1  Kyd  on  Corp.  281. 

«  2InsL  666.  ^'Tlie  corporation  itself 
is  regarded  as  a  distinct  person;  and  its 
propertj^  is  legally  vestea  in  itself,  and 
not  in  its  stockholders.  As  individuals, 
they  cannot,  even  by  joining  together 
unanimously  convey  a  title  to  it,  or  main- 
tain an  action  at  Law  for  its  possession,  or 
for  damages  done  to  it.  Nor  can  they 
make  a  contract  that  shall  bind  it,  or  en- 
force by  action  a  contract  that  has  been 
made  with  it.**  Chapman  J.  in  Peabody 
V.  Flint,  6  Allen,  66,  66.  In  Kennebec  Sc 
Port  R  R.  Co.  V.  Port.  &  Kennebec  R.R. 
Co.,  64  Maine,  178,  it  was  held,  that  a 
railroad  corporation  and  a  portion  of  its 
stoi'kholders  cannot  join  as  co-plaintiffs  in 
a  bill  to  redeem  the  road  from  a  mortgage, 
there  being  no  allegation  that  the  corpo- 
ration has  been  guilty  of  any  violation  of 
its  trust. 
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although  it  would  have  abated  if  the  suit  had  been  by  them  in  Cr.  II.  §  3. 
their  individual  characters.  Thus,  where  the  warden  and  fellows  ~  r  —' 
of  Manchester  College  filed  a  bill  for  tithes  in  their  corporate  ca- 
pacity, but  in  their  proper  names,  wherein  a  decree  was  pro* 
nounoed,  from  which  both  the  plaintifis  and  defendants  appealed, 
and  pending  the  appeal  two  of  the  fellows  died,  and  two  new  fel- 
lows were  elected  in  their  place,  an  objection  was  taken,  on  the 
ground  that  the  new  follows  were  not  parties;  but  Lord  Eldon 
held  that  there  was  no  defect  of  parties,  and  directed  the  appeal 
to  proceed.^ 

A  s61e  corporation,  suing  for  a  corporate  right,  having  two  capa-  Corporation 
dties,  a  natural  and  a  corporate,  must  always  show  in  what  right  Sow°in^4iat 
he  sues.^    Thus,  a  bishop  or  prebendary,  suing  for  land  which  he  right  be  sues: 
daims  in  right  of  his  bishopric  or  prebend,  must  describe  himself 
as  bishop  or  prebendary;  and  if  a  parson  sue  for  any  thing  in  right 
of  his  paiBonage,  he  ought  to  describe  himself  as  parson.    In  this 
respect  a  sole  corporation  differs  from  a  corporation  aggregate,  be- 
oause  the  latter  having  only  a  corporate  capacity,  a  suit  in  its  cor- 
porate name  can  be  only  in  that  capacity.'    It  also  differs  firom 
corporations  aggregate,  in  that  by  the  death  of  a  corporation  sole  a  his  suit 
aoit  by  him,  although  instituted  in  his  corporate  capacity,  becomes  J^]^  ^^  ^ 
abated,  which  is  not  the  case,  as  we  have  seen,  with  respect  to  suits 
by  corporations  aggregate. 

It  is  to  be  observed,  that  in  cases  of  abatement  by  the  death  of  Of  revivor:  ^ 
a  corporation  sole,  there  is  a  material  distinction  with  regard  to 
the  right  to  revive.    If  the  plaintiff  was  entitled  to  the  subject-   where  suit 
matter  of  the^uit  for  his  own  benefit,  his  personal  representatives  i^efitf^" 
are  the  parties  to  revive ;  but  if  he  was  only  entitled  for  the  benefit  where  for  the 
of  others,  his  successor  is  the  person  who  ought  to  revive.    Thus,  ^^^  ^^ 
if  the  master  of  an  hospital,' or  any  similar  corporation,  institute  Master  of  an 
proceedings  to  recover  the  payment  of  an  annuity  and  die,  his  hospital 
successors  shall  have  the  arrears,  and  not  his  executors,  because  he 
is  entitled  only  as  a  trustee  for  the  benefit  of  his  house :  but  it  is 
otherwise  in  the  case  of  a  parson ;  there  the  executors  are  entitled,  parwn. 
and  not  the  successor,  because  he  was  entitled  to  the  annuity  for 
his  own  benefit.^    On  the  same  principle,  if  a  rent  due  to  a  dean  Dean, 
and  chapter  be  in  arrear,  and  the  dean  die,  there  is  no  abatement, 
because  the  rent  belongs  to  the  succeeding  dean  and  chapter ;  but 
if  the  rent  be  due  to  the  dean  in  his  sole  corporate  capacity,  it 
shall  go  to  his  executors,  and  they  must  revive.^ 

Although  corporations  aggregate  are  entitled  to  sue  in  their  Suits  bV  per- 
oorporate  capacity,  the  Court  will  not  permit  parties  to  assume  a  l^amjng^ 

1  Blackburn  t.  Jepeon,  8  Swanit  182,  <  Jbid, 

US.  «  1  Kyd  OD  Corp.  77. 

s  a  Bac.  Ab.  tit  Corp.  E.  2;  Wetton  «•  *  1  Kyd  on  Corp.  78. 
Hnat»  8  Mass.  600. 
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corporate 
characterSf 
not  permit- 
ted. 


pel 


Foreign 
oorporationB 


Ch.  ii.  §  3.  corporate  character  to  which  they  are  not  entitled ;  and  where  it 
appears  sufficiently  on  the  bill  that  the  plaintiffii  have  assumed 
such  a  character  without  being  entitled  to  it,  a  demurrer  will 
hold.^  Thus,  where  a  bill  was  filed  by  some  of  the  members  of  a 
lodge  of  freemasons  against  others,  for  the  delivery  up  of  certain 
specific  chattels,  in  which  bill  there  was  great  affectation  of  a  cor- 
porate character  in  stating  their  laws  and  constitutions,  and  the 
original  charter  by  which  they  were  constituted,  a  demurrer  was 
allowed:  because  the  Court  will  not  permit  persons  who  can  only 
sue  as  partners,  to  sue  in  a  corporate  character ;  and,  upon  princi- 
ples of  policy,  the  Courts  of  this  country  do  not  sit  to  determine 
upon  charters  granted  by  persons  who  have  not  the  prerogative  to 
grant  them.* 

A  suit  may  be  supported  in  England  by  a  foreign  corporation, 
in  their  corporate  name  and  capacity,'  and  in  pleading,  it  is  not 
necessary  that  they  should  set  forth  the  proper  names  of  the  per- 
sons who  form  such  corporation,  or  show  how  it  was  incorporated,* 
though,  if  it  is  denied,  they  must  prove  that  by  the  law  of  the 
foreign  country  they  were  effectually  incorporated.* 

Lotbrop  V.  Commercial  Bank  of  Scioto, 
8  Dana,  114;  New  Jersey  Protection  and 
Lombard  Bank  v.  Thorp,  6  Co  wen,  40; 
Pendleton  «.  Bank  of  Kentucky,  1  Mon- 
roe, 171;  Taylor  v.  Bank  of  Illinois,  7 
Monroe,  684;  Bank  of  Marietta  v.  Pindall, 
2  Rand.  466;  Silver  Lake  Bank  v.  North, 
4  John.  Ch.  870;  Reed  v.  Conococheqae 
Bank,  5  Rand.  326;  Bank  of  Augusta  v. 
Earle,  18  Peters,  619;  Stewart  v.  U.  S. 
Ins.  Co.,  9  Watts,  126;  Bank  of  Washte- 
naw V.  Montgomery,  2^cam.  422;  Guaga 
Iron  Co.  V.  Dawson,  4  Blackf.  202;  lie- 
chanics'  Bank  of  N.  York  17.  Goodwin, 
2  Green,  289 ;  Lewis  «.  Bank  of  Kentucky, 
12*  Ohio,  132;  Angell  and  Ames  Corp. 
(9th  ed.)  §  872.  A  State  is  a  corporation 
and  may  sue  as  such  in  another  State. 
Delafield  v.  The  State  of  Illinois,  2  Hill 
(N.  T.),  159;  S.  C.  8  Paige,  527 ;  Hines  v. 
The  State  of  North  Carolina,  10  Sm.  & 
M.  629. 

4  Angell  &  Ames  Corp.  (9th  ed.)  $  682. 

*  Dutch  West  India  Company  v.  Van 
Moyses,  2  Ld.  Ray.  1685.  As  to  the  ne> 
cessity  of  preying  the  corporate  existence 
of  a  foreign  corporation,  see  School  Dis- 
trict 0.  BlaiEdell,  6  N.  H.  198;  Lord  o. 
Bigelow,  8  Vt.  446 ;  Sociehr,  &c. ».  Young, 
2  N.  H.  810 ;  The  Guaga  Iron  Co.  v.  Daw- 
son, 4  Blackf.  208;  Portsmouth  Liyery 
Co.  V.  Watson,  10  Mass.  92;  Angell  & 
Ames  Corp.  (9th  ed.)  §§  682,  688;  The 
Bank  v.  Simonton,  2  Texas,  681. 

In  case  of  foreign  corporations,  the 
plaintiffs,  under  the  general  issue,  are 
Dound  to  show  their  corporate  capacity, 
but  the  Court  will  take  notice,  ex  officio^ 
of  the  capacity  of  corporations  created  in 
Ohio  to  sue  in  that  State.  Lewis  v.  Bank 
of  Kentucky,  12  Ohio,  182;  see  Agnew 


1  Story  £q.  PI.  §  497 ;  see  Liyingston  v. 
Lynch,  4  John.  Ch.  678,  696. 

>  Lloyd  V.  Loaring,  6  Ves.  773;  "Wo- 
mersley  v.  Merritt,  L.  R.  4  £q.  696,  696, 
V.  C.  M. 

*  A  foreign  corporation  may  sue  in  its 
corporate  name  in  Chancery,  as  well  as  at 
Law.  Si  Iyer  Lake  Bank  v.  North,  4  John. 
Ch.  872;  Story  £q.  PI.  §  66;  2  Kent  (11th 
ed.)  284,  286  m  note;  Society  for  Propa- 
gating the  Gospel  «.  Wheeler,  2  Gall  106 ; 
Society  for  Propagating  the  Gospel  o. 
New  Hayen,  8  Wheat.  464;  South  Caro- 
lina Bank  v.  Case,  8  B.  &  C.  427;  Bank 
of  Scotland  v.  Kerr,  8  Sim.  246;  Angell 
and  Ames  Corp.  (9th  ed.)  ||  872-875; 
Collins  Company  «.  Brown,  8  K.  &  J.  428 ; 
Prioleau  v.  United  States,  L.  R.  2  Eq.  668; 
The  Bank  v.  Simonton,  2  Texas,  681.  It 
is  now  proyided  by  statute  in  New  York, 
that  a  foreign  corporation  may,  upon  giy- 
ing  security  for  tne  payment  of  the  costs 
of  suit,  prosecute  in  the  Courts  of  the 
State,  in  the  same  manner  and  under  the 
same  checks,  as  domestic  corporations. 
Bey.  Stat.  N.  Y.  yol.  2,  p.  467.  Security 
for  costs  is  required  in  such  cases  in  Mas- 
sachusetts. Genl.  Sts.  c.  123,  §  20.  See 
Mechanics'  Bank  of  N.  York  v.  Goodwin, 
2  Green,  489.  A  corporation  chartered  in 
one  State  may  sue  in  the  Courts  of  an- 
other State.  Williamson  v.  Smoot,  7 
Martin  (Lou.)  81;  Lucas  v.  Bank  of 
Georgia,  2  Stewart,  147;  New  York  Fire 
Ins.  Co.  V.  Ely,  5  Conn.  660;  Cape  Fear 
Bank  v.  Stinemetz,  1  Hill,  44;  Bank  of 
Michigan  v.  Williams,  6  Wend.  478;  7 
Wend.  689;  Portsmouth  Llyerj'  Co.  v. 
Watson,  10  Mass.  91 ;  Taylor  r.  Bank  of 
Alexandria,  6  Leigh,  471;  Bank  of  £d- 
wardsyille  v.  Simpson,    1  Missou.    184; 
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In  the  case  last  mentioned  the  plaintifs  were  given  leave  to    Ch.  II.  §  8. 
amend  their  bill,  by  striking  out  their  present  style  as  plaintifis,  ^ 

and  soing  as  individuals  on  behalf  of  themselves  and  the  other  Joint-stock 
persons  interested.^  Ever  since  that  period  it  has  been  held,  that 
.  where  all  parties  stand  in  the  same  situation,  and  have  one  com- 
mon right  and  one  common  interest,  two  or  three  or  more  may 
sue  in  their  own  names  for  the  benefit  of  all ;  and  upon  this  prin- 
ciple, large  partnerships  or  associations  in  the  nature  of  joint-stock 
companies,  although  not  incorporated,  have  been  permitted  to 
maintain  suits  instituted  in  the  name  of  a  few  or  more  individuals* 
interested,  on  behalf  of  themselves  and  the  other  partners  in  the 
concern.* 

By  the  statute  7  Will.  IV.  &  1  Vic.  c.  73,  the  Sovereign  is  em-  Companies 
powered  to  grant  letters-patent,  establishing  companies,  and  pro-  ^vlettCT*^ 
viding'that  the  companies  so  established  shall  be  able  to  sue  and  patent,  and 
be  sued  by  their  public  officer ;  and  many  joint-stock  companies  or  Acts  pf"^- 
associations  for  insurance,  trading,  and  other  purposes,  have  from  jjaroent,  sue 
time  to  time  been  established  by  special  Acts  of  Parliament,  Uc  officers, 
which,  although  they  have  not  formed  them  into  corporations, 
have  still  conferred  upon  them  many  privileges,  in  consequence 
of  which  such  companies  have  acquired  something  of  a  corporate  • 
character ;  amongst  other  privileges  so  conferred,  may  be  reckoned 
that  of  suing  and  being  sued  in  the  name  of  their  public  officer." 
The  history  of  these  companies  or  associations,  and  of  the  pro- 
visions which  have  from  time  to  time  been  introduced  into  Acts 
of  Parliament  creating  or  regulating  them,  has  been  detailed  at 
considerable  length  by  Lord  Eldon,  in  Van  Scmdau  v.  Moore  /  * 
and  his  Lordship's  obsei*vations  may  be  useful  to  those  upon  whom 
the  duty  may  devolve  of  framing  suits  on  behalf  of,  or  against, 
persons  connected  with  the  different  classes  of  joint-stock  compa- 
nies there  enumerated.    It  will  suffice,  however,  for  our  present  Individual 
purpose,  to  observe,  that  where  any  members  of  a  company  wish  to  Say  SS?the 
sue  the  directors  or  others  who  are  members  as  well  as  themselves,  directora. 
.  they  may  maintain  such  a  suit  in  their  own  individual  capacities ; 

either  suing  by  themselves,  and  making  the  rest  of  the  company 

• 

9.  Bankof  Gettjsbunr,  2  Har.  &G.  478;  burn  v.  Thompson,    16  Yes.  821,   825; 

Portemonth  Liveir  Co.    v.   Watson,  10  Pearce  v.  Piper,  17  Yes.  1 ;  Blain  v.  Anr, 

Mass.  92;  Eagle  Bank  of  New  Haven  v.  1  Sim.  87,  48;  Gray  v.  Chaplain,  2  S.  & 

Chapin,  8  Pick.  180;  Carraithael  v.  Tms-  S.  267,  272;  2  Rass*.  126;  Van  Ssndaa  «. 

of  School  Lands,  8  Howard  (Mis».),  Moore,  1  Russ.  441;  Lund  «.  Blanchard, 


84;  Williams  v.  Bsnk  of  H.  7  Wend.  689;  4  Hare,  200,  292;  Womersley  r.  Merritt, 

Bank  of  Waterrille  v.  W.  W.  Bk.  18  L.  R.  4  Eq.  696,  Y.  C.  M. ;  and  see  pott^ 

How.  Pr.  270;  Zion  Church  v.  St.  Peter's  Chap.  Y.  \  1,  ParOa. 

Church,  6  W.  &  S.  216 ;  Anffell  &  Ames  ^  As  to  abatement  by  death  of  a  public 

Corp.    (9th  ed.)    §  682;    Winnipiseogee  officer,  see  7  Geo.  lY.  c.  46,  •§  9,  and  Bur> 

Lake  Co.  v.  Young,  40  N.  H.  420,  428.  mester  «.  Baron  von  Stenz,  28  Beav.  82. 

1  6  Yes.  779 ;  and  see  Womersley  v.  For  form  of  order  to  substitute  a  new  offl> 
Merriit,  L.  R.  4  £q.  696,  696,  Y.  C  M.  cer,  see  Meek  v.  Burnley,  M.  R.,  12  Jan. 

2  See  Chancey  «.  May,  Prec.  in  Ch.  1868,  Reg.  Lib.  B.  6;  and  Seton,  1173. 
»»2;  Good  «.  Blewitt,  18  Yes.  897;  Cock-  «  1  Buss.  441,  468. 
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Cif .  n.  f  3. 


Pnblk  officer 
laay  me 
directora,  in 
respect  of  pa«t 
tnuMctionB. 


ComfMiuM 
registered 
under  7  &  8 
Yic.  c.  110,  or 
fmder  Joint- 
Stock  Com- 
panies* Acts, 
use,  1857, 
and  1858,  or 
Companies' 
Act,  1862,  sue 
and  are  sued 
in  their  cor- 
porate name.  * 


defendants,  or  sning  on  bdialf  of  themselTes  and  the  other  mem- 
bers  of  the  association.^  Although  the  rights  and  duties  of  the 
public  officer  are  chieflj  to  sue  and  be  sued  on  behalf  of  the  com^ 
pany,  in  matters  arising  between  the  company  on  the  one  hand, 
and  strangers  or  persons  who  are  not  partners  on  the  other,  yet  it 
has  been  held,  that  the  public  officer  may  also  institute  proceedings 
against  certain  of  the  directors,  in  respect  to  past  transactions  to 
compel  them  to  refond  sums  alleged  to  be  due  fix>m  them  to  the 
partnership.  This  was  decided  by  Sir  James  Paiker  V.  C^  with  re^ 
erence  to  the  Joint-Stodc  Banking  Act,  7  Geo.  TV.  c.  46,  §  9,^  but 
the  reasons  on  which  his  judgment  rested  would  seem  to  render 
his  decision  applicable  to  all  joint-stock  companies  duly  registered* 
The  statute  7  <&  8  Vie.  c.  110,  was,  from  the  year  1844  until  the 
passing  of  ''The  Joint-Stock  Companies'  Act,  1856,'' •  the  statute 
which  regulated  the  constitution  and  management  of  almost  all 
joint-stock  companies ;  *  and  questions  may  still  occur  with  refer- 
ence to  companies  constituted  under  it ;  but  it  was  repealed,  as  to 
all  future  companies,  by  §  107  of  the  last-mentioned  Act ;  and  that 
section  was  repealed  and  re-enacted  by  the  20  A  21  Yic.  c.  14, 
§  23.  The  Act  of  1856,  as  modified  by  the  Joint-Stock  Companies' 
Acts  of  1857  and  1858,  regulated  the  constitution  and  manage* 
ment  of  joint-stock  companies  until  the  passing  of  "The  Com* 
panics'  Act,  1862 ; " '  which  repealed  these  Acts,  but  consolidated 
and  re-enacted  them.  For  the  present  purpose,  however,  it  is 
sufficient  to  observe,  that  aU  companies  constituted  under  these 
Acts  became  and  still  become,  upon  certificate  of  incorporation,  a 
body  corporate,  by  the  name  prescribed  in  the  memorandum  of 
association.'  • 


1  Hitchens  v.  Congrsve,  4  Rass.  562; 
see  Angell  &  Ames  Corp.  (0th  ed.)  §  891; 
Colman  v.  Eastern  Coonties  Railway  Co., 
10  Beav.  1;  Bagshsw  v.  Eastern  Coonties 
Railway  Co.,  7  Hare,  114;  Heath  v.  Ellis, 
IT  Met  601 ;  Allen  v.  Curtis,  26  Conn. 
466;  Putnam  v.  Sweet,  1  Chand.  (Wis.) 
286;  Sackett's  Harbor  BRnk  v.  Blake,  8 
Rich.  Eq.  226;  Cunliffe  v.  Manchester  and 
Bolton  Canal  Co.,  1  M.  &  R.  181,  note; 
Dodge  V.  Wolsey,  18  How.  U.  S.  881; 
Manderson  v.  Commercial  Bank,  28  Penn. 
879;  Bait.  &  Ohio  R.R.  Co.  o.  Citj  ot 
Wheeling,  18  Gmtt.  40. 

A  minority  of  the  stockholders  of  a 
corporation  may  maintain  a  bill  in  Equity 
in  behalf  of  themselves  and  the  other 
stockholders,  for  conspiracy  and  fraud, 
whereby  their  interests  have  been  sacri- 
ficed, against  the  corporation  and  its  offi- 
cers and  others  who  participate  therein. 
Peabody  «.  Flint,  6  Allen,  62;  Robinson 
V,  Smith,  8  Paige,  222;  see  Hersey  v, 
Veazie,  24  Maine,  9;  Smith  o.  Poor,  40 
Maine,  416. 

An  individual  stookholder  mav  main- 
tain a  suit  in  Equity  against  the  directors 


of  a  corporation  for  misconduct  in  office. 
Allen  «.  Curtis,  26  0>nn.  466;  Scbley  «. 
Dixon,  24  Geo.  278;  Kean  v.  Johnson,  1 
Stockt  (N.  J.)  401;  Binney's  case,  8 
Bland,  142 ;  Revere  v.  Boston  Copper  Co., 
16  Pick.  861 ;  see  Durfee  v.  Old  Oolonyi 
&c.,  RR.  Co.,  6  Allen,  280. 

^  Harrison  v.  Brown,  6  De  6.  &  ^. 
728;  and  see  Sedden  v.  Coondl,  10  Sim« 
68,  76. 

«  19  &  20  Vic.  c.  47. 

*  This  Act  did  not  appW  to  banking  or 
insurance  companies,  see  §2. 

S  26  &  26  Vic.  c.  89. 

«  Bv  the  20  &  21  Vic.  c  14,  §  24,  re- 
pealed  by  26  &  26  Vic.  c.  89,  bat  re-enacted 
by  ib,  §  69  where  there  is  reason  to  be- 
lieve that  the  nssets  of  a  limited  company, 
sning  in  Equity,  may  be  insufficient  tor 
payment  of  costs,  the  company  may  be 
required  to  give  security  ror  costs,  see 
Australian  Steam  Company  v.  Fleming,  4 
K.  &  J.  407 ;  Caillaud's  Company  «.  Cail- 
laud,  26  Beav.  427;  6  Jur.  N.  S.  269; 
Southampton,  &o..  Company  v.  Rawlins, 
2  N.  R.  644,  M.  R.;  9  Jur.  N.  S.  887; 
Southampton,  &c.,  Company  «.  Pinnock, 
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Sjegtion  IV.  —  Persona  residing  out  of  the  Jurisdiction, 

The  rule  that  all  persons  not  lying  under  the  disabilities  after 
pomted  out  are  entitled  to  maintain  a  suit  as  plaintiifs  in  the  Court 
of  Chancery,  is  not  affected  by  the  circumstance  of  their  T>eing 
resident  out  of  the  jurisdiction  of  the  Court,  unless  they  be  alien 
enemies,  or  are  resident  in  the  territory  of  an  enemy  without  a 
license  or  authority  from  the  government  here.^ 

In  order,  however,  to  prevent  the  defendant  or  respondent  in 
the  case  of  a  petition,  from  being  defeated  of  his  right  to  costs,  it 
is  a  rule,  that  if  the  plaintiff^  or  his  next  friend,*  or  the  petitioner,* 
if  he  is  not  a  party  to  the  cause,*  is  resident  abroad,  the  Court  will, 
on  the  a])plication  of  the  defendant,  or  respondent,  order  him  to 
give  security  for  the  costs  of  the  suit  or  petition,  and  in  the  mean 
time  direct  all  proceedings  to  be  stayed.* 

So,  also,  where  a  plaintiff  appears  to  have  no  permanent  resi- 
dence, he  will  be  made  to  give  security  for  costs.' 


ch.  n.  §  4. 


May  sue, 
unless  alien 
enemies,  or 
residents  in 
enemy'« 
country  with- 
out license; 


but  may  be 
orderea  to 
eive  security 
lor  coats. 


11  W.  R.  978,  M.  R.;  Washoe  Mining 
Conmany  v.  Ferguson,  L.  R.  2  ^.  871; 
V.  (;.  w.  The  security  must  be  given 
where,  the  company  being  in  a  course  of 
winding  up,  the  suit  is  by  the  official 
liquidator;  Freehold  Land  &  Bncic-msk* 
lag  Co(n|>any  o.  Sparfco,  W.  N.  (1868)  94, 
117  R.;  but  It  will  not  be  required  where 
the  company  ia  plaintiff  in  a  croes-euit. 
Accident!<l  &  Marine  Ins.  Co.  v.  Mercati, 
L.  R.  8  En.  200,  V.  C.  W.  The  security 
ia  not  coiinned  to  lOOi.,  but  must  be  for  an 
amount  equal  to  the  probable  amount  of 
eoets  payable.  Imperial  Bank  of  India  v. 
Bank  o/  Hindustin,  L.  R.  1  Ch.  Ap.  487; 

12  Jur.  N.  S.  498,  L.  J  J.,  oyerruHng  Aus- 
trallaii  Steam  Company  v.  Fleming,  «6i 
np.'^  and  see  port,  88.  On  an  application 
ibr  an  injunction  by  a  limited  company, 
the  Court  will  require  an  undertaking  as 
to  damages  by  some  responsible  penon; 
Anglo-Danubisn  Compatiy  «.  Rogerson, 
10  Jur.  N.  8.  87,  M.  K.  Pncific  Steam 
SIfip  Co.  V.  Gibbs,  14  W.  R;  218,  V.  C.  W. 
As  to  suits  by  official  managers  under  the 
Winding-up  Acts,  1848  bxA  1849,  see  11  & 
IS  Yio.  e.  46,  §§  50,  60;  see  also  Ernest «. 
Weiss,  2  Dr.  &  Sm.  661 ;  9  Jur.  N.  S.  146. 
Aa  to  suits  by  liquidators  under  the  Joint- 
Stock  Companies*  Acto,  1866-8,  see  19  & 
90  Vic.  c  47,  §§  90,  102  (7):  and  see  21 
&  32  Vic.  c  60,  §  <r;  and  unaer  the  Com- 
pniea*  Act,  1862,  see  26  &  20  Vic  o.  89, 
H06,  188  (7);  and  see  {§  87,  161,  196, 
902;  Torquand  v.  Kirby,  L  R.  4  Eq.  128, 
M.  R. ;  Turquand  r.  Marshall,  L.  R.  6  Eq. 
112.  M.  R.;  L.  R.  4  Ch.  Ap.  876,  882, 
L.C. 

1  Story  Eq.  PI.  §$  61-64. 

*  Thoufrh  »uing  a^  executor  or  admin^ 
Mtratol',  Knight  o.  De  Blaquiere,  Sau.  & 
8.648. 

s  Kerr  r.  Gillespie,  7  Beay.  269. 

^  Dreyer  r.  Maudesley,  6  Rott.  11 ;  Ex 


parte  Seidler,  12  Sim.  106;  Re  Norman, 
11  Beay.  401;  Atkins  v.  Cooke,  8  Drew, 
694;  8  Jur.  N.  S.  283;  Partington  v.  Rey- 
nolds,  6  W.  R.  807. 

s  Cochrane  v.  Fearon,  18  Jor.  668. 

«  Fox  V.  Blew,  6  Mad.  147;  Lillie  «. 
Llllie,  2  M.  &  K.  404;  Lautour  v.  Hol- 
combe,  1  Phil.  262,  264 ;  Newman  v.  Lftn- 
drine,  1  McCarter  (N.  J.),  291;  Barker  v. 
Lidwell,  1  Jones  &  Lat.  703.  And  it  has 
been  held  that  in  default  of  the  plaintiff 

fiyin^  security  for  costs  when  ordered, 
is  bill  shoula  be  dismissed.  Camsc  v. 
Grant,  1  Sim.  848;  Massey  v,  GtUelan,  1 
« Paige,  644;  Breeding  v.  Finley,  1  Dana, 
477;  Bridges  v,  Canfield,  2  Edw.  Ch.  217. 
But  if  the  non-resident  plaintiff  suae  aa 
executor  or  administrator,  it  has  been 
held,  that  the  defendant  cannot  compel 
security  for  costs.  Goodrich  «.  Pendleton, 
8  John.  Ch.  620;  Catchcartv.  Hewson,  1 
Hnyea,  178.  Especially  after  plea,  8  John. 
Cb.  620.  As  to  giving  security  where  all 
the  plaintiffs  are  out  but  the  next  friend 
is  within  the  jurisdiction,  see  Lander  v. 
Parr,  16  L.  J.  Ch.  269,  L.  C  In  Massa^ 
chusetts,  all  bills  in  Equity,  in  which  the 
plaintiff  is  not  an  inhabitant  of  the  StatOi 
must,  before  the  entry  thereof,  be  indorsed 
by  some  sufficient  person  who  is  an  inhab- 
itant of  the  State.  Genl.  Sts.  e.  123,  § 
20.  But  in  case  the  plaintiff  has  failed  to 
haye  his  bill  indorsed  before  entry,  by  ac- 
cident, mistake,  or  inadyertence,  the  Court 
may,  in  any  stage  of  the  cause,  allow  him, 
upon  such  terms  as  seem  just  snd  reason* 
able,  to  furnish  an  indorser  with  the  flame 
effect  as  if  the  bill  had  been  indoned  b^ 
fore  entiy  in  Court  St.  of  Maas.  1866,  o. 
46.  §  1. 

7  Bailey  v,  Gundry,  1  Keen,  68;  Player 
ff.  Anderson,  16  Sim.  104;  10  Jur.  160; 
and  see  Calyert  «.  Day,  2  Y.  &  C.  Ex. 
217;  SibberiDg  «.  Eail  of  Baloarraa,  1  Da 


So  where  no 

permanent 

residence. 
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Ch.  n.  §  4. 


A  resident  in 
Ireland  not 
exempt: 


nor  in  Scot- 
land. 

Security  for 
costs  not  re- 
quired where 
co-plaintiffs 
in  England, 
nor  where 
plaintiff  is  an 
officer,  or  a 
resident 
abroad,  on 
public  ser- 
vice. 

Peers  of  the 
realm  are  not 
exempt. 


General  rule. 


Cross-bill. 


It  has  been  held  in  Ireland,*  that  notwithstanding  the  41  Geo. 
III.  c.  90,  §  5,  by  which  an  attachment  is  given  in  England  to 
enforce  an  order  or  -decree  made  in  Ireland  for  the  payment  of 
money,  a  plaintifT  residing  in  England  must,  on  filing  a  bill  in 
Ireland,  give  security  for  costs;*  and  although  the  same  Act 
applies  to  persons  who  are  resident  in  Ireland  commencing  suits 
in  England,  it  has  been  decided  in  the  English  Courts,  that  where 
a  plaintiff  resident  in  Ireland  files  a  bill  here,  he  must  also  give 
security .'  It  has  likewise  been  held,  that  a  person  resident  in 
Scotland  must,  in  like  manner,  give  security  for  costs.* 

Where  there  are  co-plaintiffs  resident  in  England,  the  Court  will 
not  make  an  order  that  other  plaintiffs  who  are  abroad  shall  give 
security  for  costs ;  ^  and  where  the  plaintiff  is  abroad  as  a  land  or 
sea  oflicer  in  the  service  of  her  Majesty,  he  will  not  be  ordered  to 
give  security;^  and  so,  where  he  is  resident  abroad  upon  public 
service,  as  an  ambassador  or  consul,  he  cannot  be  called  upon  to 
give  security.^  The  Court  of  Queen's  Bench,  however,  has  re- 
quired a  Judge  in  the  East  India  Company's  service  to  give 
security ;  *  and  peers  of  the  realm,  although  they  are  privileged 
from  personal  arrest,  must,  if  they  residfe  abroad,  give  security  for 
costs ;  for,  although  such  costs  cannot  be  recovered  by  personal 
process,  they  may  by  other  process,  if  the  plaintiff  becomes  a  resi- 
dent in  this  country.*  And  it  may  be  stated  generally  that,  where- ' 
ever  a  plaintiff  is  out  of  the  jurisdiction,  the  defendant  is  entitled 
to  security  for  costs,  unless  it  is  distinctly  shown  that  the  plaintiff 
is  exempted  from  his  liability." 

As  a  general  rule,  the  plaintiff  in  a  cross^suit  cannot  be  called 
upon  to  give  security  for  costs  t»  the  plaintiff  in  the  original  suit, 
on  the  principle  that  a  cross-bill  is,  in  reality,  a  portion  of  the  de- 


6.  &  S.  688;  12  Jur.  108;  Hurst  v.  Pad- 
wick,  12  Jur.  21;  Lumley  v.  Hug^hes,  2 
W.  R.  112;  Manby  t).  Bewicke,  8De  G., 
M.  &  G.  468;  2  Jur.  N.  S.  671;  Oldale  v, 
Whitcher,  6  Jur.  N.  S.  84,  V. .  C  K. ; 
Knight  c.  Cory,  9  Jur.  N.  S,  491,  V.  C. 
W.;  Dick  v.  Munder,  11  Jur.  N.  S.  819; 
18  W.  R.  1018,  M.  R.  The  rule  extends 
to  the  next  friend  of  a  plaintiff,  see  Kerr 
V.  Gillespie,  7  Beav.  269;  Watts  v.  Kelly, 
6  W.  R.  206. 

1  Moloney  v.  Smith,  1  M'Ol.  &  T.  218. 

s  Mullett  V.  CbristniHs,  2  Ball  &  B.  423; 
see  also  Stackpoole  v.  Gallaghan,  1  Ball  & 
B.  666. 

*  Hill  V.  Reardon,  6  Mad.  46;  Moloney 
V.  Smith,  1  M'Gl.  &  Y.  213;  and  see,  as  to 
plaintiff  resident  in  Ireland  suing  here  in 
othei  cases,  Graig  v,  Bolton,  2  Bro.  C.  C. 
609. 

*■  Kerr  «.  Duchess  of  Munster,  Bunb. 
86;  £x  parte  Latta,  8  De  G.  &  S.  186. 

'  Winthrop  v.  Royal  Exch.  Ass.  Co.,  1 
Dick.  282;  Walker  v.  Easterby,  6  Ves. 
612 ;  Green  v.  Charnock,  1  Sumner's  Yes. 
896,  and  note  (a) ;  Orr  v.  Bowles,  1  Hodges, 


28;  Doe  v.  Roe,  1  Hodges,  815;  Gilbert  v. 
Gilbert,  2  PHige,  603 ;  Burfress  v.  Gregory, 
1  Edw.  Ch.  439.  This  rule  does  not  apply 
where  a  husband,  who  has  no  substantial 
interest,  is  co-plaintiff  with  his  wife. 
Smith  V,  Etches,  1  H.  &  M.  711;  10  Jlir. 
N.  S.  124.  No  Indorser  is  required  in 
Massachusetts,  where  nny  one  of  two  or 
more  joint  plaintiffs  is  nn  inhnbitant  of 
the  Stnte.     Genl.  Sts  o.  128,  §  20. 

0  Evelyn  v.  Chippendale,  9  Sim.  497; 
Clark  V.  Fer^nsson,  1  Giff.  184;  6  Jnr.  N. 
S.  1165;  Fisher  v.  Bunbury,  Sau.  &  S. 
625;  Wright  v.  EveraiM,  Sau.  &  S.  651. 

T  Colebruok  v.  Jt^nes,  1  Dick.  164; 
Beames  on  Costs,  128.  As  to  ambassa- 
dors resident  here,  and  their  servants,  see 
JMMt,  p.  82. 

8  Plowden  v.  Campbell,  18  Jur.  910,  Q. 
B.;  »ee  Powell  v,  Bernard,  1  Hogan,  144. 

*  Lord  Aldborough  v.  Burton,  2  M.  & 
K.  401,  408. 

10  Lillie  V.  Lillie,  2  M.  &  K.  404.     As  to 
security  bv  a  limited  company,  see  an/e,- 
p.  26  n.  (6') 
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fence  to  the  original  bill ;  ^  but  his  co-defendants  to  the  cross-bill    Ch.  n.  5  4. 
may  move  for  such  security  against  their  plaintiff;  ^  and  it  has  been     ^    ^ 
held,  that  a  bill  to  restrain  an  action  at  common  law  is  so  far  a  de- 
fensive proceeding  as  to  exempt  the  plaintiff  in  Equity  from  the 
liability  to  give  security  for  costs ; '  but,  on  the  other  hand,  a  de-  Bffl  of  inter- 
fendant  in  an  interpleader  suit  being  out  of  the  jurisdiction,  was  P*®*^®'* 
looked  upon  as  plaintiff^  and  ordered  to  give  security  for  costs ;  *  t 
and  so  also,  a  defendant  who  had  obtained  the  conduct  of  the  cause  Defendant 
has  been  required  to  give  security.*    And  where  the  right  to  re-  ^ne^<^^. 
quire  security  for  costs  from  a  plaintiff  out  of  the  jurisdiction  had  duct  of  cause. 
been  waived,  such  waiver  did  not  preclude  the  defendant  from  re-  In  case  of 
quiring  security  from  the  representative  of  the  original  plainti^  security  "^ 
by  whom  on  his  death  the  suit  was  revived,  and  who  was  also  out  waived. 
of  the  jurisdiction,*  or  from  the  plaintiff  on  his  amending  the  bill 
and  stating  thereby  that  he  was  out  of  the  jurisdiction.'' 

A  plaintiff  cannot  be  compelled  to  give  security  for  costs,  unless  Absence  of 
he  himself  states  upon  his  bill  that  he  is  resident  out  of  the  juris-  ^*JD^ve™^*^ 
diction,  or  unless  the  fact  is  established  by  affidavit;  and  the  mere  and  must  be 
circumstance  of  his  having  gone  abroad  will  not  be  a  sufficient  poMofrtSd- 
ground  oa  which  to  cornpel  him  to  give  security,  unless  it  is  stated,  '°&  abroad. 
either  by  the  plaintiff  himself  or  upon  affidavit,  that  he  is  gone 
abroad  for  the  purpose  of  residing  there.* 

Whenever  security  is  asked  for,  the  question  arises  whether  the  Meaning  of 
party  is  resident  abroad  or  not  within  the  meanibg  of  the  rule ;  ^^road.^ 
and  the  answer  to  that  question  depends,  in  each  case,  upon  the 
interpretation  to  be  put  upon  the  phrase  "  resident,"  or  "  perma- 
nently resident "  abroad.  Thus,  if  a  plaintiff  goes  to  reside  abroad, 
under  circumstances  rendering  it  Hkely  that  he  will  remain  abroad 
for  such  a  length  of  time  that  there  is  no  reasonable  probability 
of  his  l)eing  forthcoming,  when  the  defendant  may  be  entitled  to 
call  upon  him  to  pay  costs  in  the  suit,  that  is  sufficient ; '  and  where 

1  Yincent   v.    Hunter,    6    Hare.    820;  ^  Blakeney  v.  Dnfaur,  16  Beav.  292;  2 

M'Gregor  v.  Shaw,  2  De  G.  &  8.  360;  De  6.  M.  &  G.  771;  17  Jur.  98;  and  see 

Bloggett  V.  Viant,  13  Sim.  187;  Wild  v.  Kennavrny  v.  Tripp,  11  Beav.  688|  Drom- 

Marray,  18  Jur.  892;  Tyute  v.  Hodge,  2  mond  «.  Tillinghurst,  16  Jur.  884,  Q.  B.; 

J.  &  H.  692;  8  Jur.  N.  S.  1226;  Washoe  Stewnrt  v.  Stewart,  20  Beav.  822;  Wyllie 

Mining  Co.  v.  Ferguson,  L.  B.  2  £q.  871,  v.  Ellice,  11  Beav.  99;  12  Jur.  711;  White 

V.  C.  W.  t».  Greathead,  16  Ves.  2;  1  Smith  Ch.  Pr. 

s  Sloggett  V.  Vinnt,  18  Sim.  187.  (2d  Am.  ed.)  656;  Ayckbourn's  Ch.  Pr. 

s  Watteeu  «.  Biilam,  8  De  G.  &  S.  616;  (Lond.  ed.   1844)  217,  218;   1  HofT.  Ch. 

14  Jur.  165;  Wilkinson  v.  Lewis,  8  Giff.  Pr.  200;  Ford  v.  Boucher,  1  Hodgei,  68. 

894;  8  Jur.  N.  S.  808.  It  is  well  settled  that,  to  constitute  one  a 

*  Smith  V.  Hammond,  6  Sim.  10,.  16.  resident,  his  residence  must  be  of  a  fixed 

*  Mynn  r.  Hart,  9  Jur.  860,  V.  C.  K.  B.  and  permanent,  and  not  of  a  mere  tem- 

*  Jackson  v.  Davenport,  29  Beav.  212;  porary,  character.    Graham,  Prac.  606;  1 
7  Jar.  N.  S.  1224.  Smith  Ch.  Pr.  (2d  Am.  ed.)  556,  note  (a). 

7  Wyllie  V.  Ellice,    11  Beav.  99;   12  An  absence  of  eighteen  months  will  not 

Jar.  711;  and  see  Stewart  v.  Stewart,  80  be- retarded  as  merely  temporary.    Foss 

Beav.  822.  v.  Wngner,  2  Dowl.  P.  C.  499.     Even 

>  Green  r.  Chamock,  3  Bro.  C.  C.  871 ;  though  it  is  sworn  "that  the  party  is  soon 

2  Cox,  284 ;  1  Ves.  J.  896 ;  Uoby  v.  Hitch-  expected.    Wright  v.  Black,  2  Wend.  268 ; 

cock,  6  Yes.   699;   Edwards   «.  Burke,  Gilbert  v.  Gilbert,  2  Paige,  608. 
9  L.  T.  N.  S.  406,  V.  C.  K. 
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Oh.  n.  §  4,    a  plaintiff,  domiciled  in  Scotland,  took  furnished  lodgings  in  Lon- 
^    ~    don,  and  then  filed  his  bill,  it  was  held  that  he  must  give  security 
for  costs ;  *  and  so,  where  the  plaintiff  went  out  of  the  jurisdiction 
on  matters  connected  with  the  suit^  he  was  ordered  to  give  s^ 
curity ;  but  on  his  return  the  order  was  discharged.* 
Within  what       In  order  to  entitle  a  defendant  to  require  security  for  costs  from 
tionfor^ecu^*  ^  plaintif[^  he  must  make  his  application  at  the  earliest  possible 
^r  should  be  time  after  the  fact  has  come  to  his  knowledge,  and  before  he  takes- 
any  farther  step  in  the  cause ;  therefore,  where  the  fact  of  the  plain- 
tiff  being  resident  abroad  appears  upon  the  bill,  he  must  apply  be- 
fore he  puts  in  his  answer,  or  applies  for  time  to  do  so :  either  of 
which  acts  will  be  considered  as  a  waiver  of  his  right  to  the  se- 
curity.'   Filing  a  demurrer  has,  however,  been  held  not  to  be  a 
waiver;^   and  where  the  plaintiff  amended  his  bill,  and  stated 
thereby  that  he  was  out  of  the  jurisdiction,  the  defendant  was  held 
not  to  be  precluded  from  requiring  security  for  costs,  although  he 
had  some  notice  of  the  plaintiff  being  resident  abroad  previously 
to  the  date  of  the  amendment.^ 
Material  step       If  the  plaintiff  is  not  described  in  the  bill  as  resident  abroad, 
no^'^^^^af^  and  the  defendant  does  not  become  apprised  of  that  fact  before  he 
deprive  de-      puts  in  his  answer,  he  may  make  the  application  after  answer ;  i^ 
righuo  apply  however,  he  takes  any  material  step  in  the  cause  after  he  has  no- 
for  secuiity.     tice,  he  cannot  then  apply.    Where  the  plaintiff  was  described  in 
the  original  bill  as  late  of  the  West  Indies,  but  then  of  the  city  of 
London,  and  the  defendant,  having  answered,  filed  a  cross-bill 
against  the  plaintiff  but,  exceptions  having  been  taken  to  the 
answer,  put  in  a  further  answer,  and  then  applied  to  the  Court 
that  the  plaintiff  in  the  original  bill  might  give  security  for  costs : 
alleging  in  his  affidavit,  that  upon  applying  to  the  plaintiff's  solici- 
tor in  the  original  suit  to  appear  for  him  to  the  cross-bill,  he  dis- 
covered, for  the  first  time,  that  the  plaintiff  did  not  reside  in 


1  Ainaley  v.  SimSf  17  Bear.  67;  17  Jur. 
657 ;  and  see  Swanzy  v.  Swanzy,  4  K.  & 
J.  237:  IJur.  N.  S.  1018. 

3  O^Conner  v.  Sierra-Nevada  Co.,  24 
Beav.  436. 

^  Meliorucchv  v.  Meliorucchy,  2  Ves. 
S.  24:  1  Dick'.  147;  Craig  v.  Bolton,  2 
Bro.  C.  C.  609;  Anon.,  10  Ves.  287;  and 
see  Swanzy  v.  Swanzy,  4  K.  &  J.  287;  4 
Jur.  N.  S.  1018;  Murrow  v.  Wilson,  12 
Beav.  497;  Cooper  v.  Purton.  8  W.  R. 
702;  and  see  Long  v.  Tottenham,  1  Ir. 
Ch.  Rep.  127;  Atkins  v.  Cook,  8  Drew. 
694;  8  Jur.  N.  S.  288;  Newman  v.  Lan- 
drine.  1  McCarter  (N.  J.),  291;  Long  o. 
Tardy,  1  John.  Ch.  202;  Goodrich  v  Pen- 
dleton, 8  John.  Ch.  620.  In  Massachu- 
setts, thoueh  a  writ,  sued  out  by  the 
plaintiff,  who  is  not  an  inhabitant  of  the 
''^ate,  is  not  indorsed  as  b  required  by 
nl.  Sts.  c.  128,  §  20,  yet  the  defendant 


most  make  the  objection  at  the  first  term, 
or  he  will  be  held  to  have  waived  it. 
Carpenter  r.  Aldrich,  8  Met.  68;  see  Whit- 
ing V.  HoUigter.  2  Mass.  102;  Gilbert  v. 
Nantucket  Bank,  6  Mass.  98;  Clapp  v, 
Balch,  8  GreenL  216.  The  practice  in 
New  York,  under  the  Act  of  that  State 
authorizing  the  defendant  to  require  secu- 
rity fur  costs,  allows  the  application  to  be 
made  at  any  stage  of 'the  cause,  if  the 
plaintiff  was  a  non-resident  at  the  com- 
mencement of  the  suit,  and  continues  so. 
Burgess  v.  Gregory,  1  Edw.  Ch.  449. 

4  Watteeu  v.  Billam,  8  De  G.  &  S.  616; 
14  Jur.  166;  Goodrich  v.  Pendleton,  8 
Johns.  Ch.  620:  Priors  v.  White,  2  Moll. 
861;  Eardy  v.  Headford,  4  Moll.  464. 

»  Wyllie  f>.  EUice,  11  Beav.  99, 12  Jar. 
911 ;  and  see  Stewart  o.  Stewart,  80  Beav. 
820. 
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London,  as  alleged  in  the  bill,  but  in  Ireland ;  it  was  held  that  as    C?h.  XL  $  4. 

the  defendant  had,  in  his  crosB-bill,  stated  the  plaintiff  to  be  resi-  ^    ^ 

dent  in  Ireland,  and  afler  that  had  answered  the  exceptions  to  his 

answer  to  the  original  bill,  he  had  thereby  taken  a  step  in  the  cause 

after  it  was  evident  that  he  had  notice  of  the  plaintiff's  being  out 

of  the  jurisdiction,  and  had  thereby  precluded  himself  from  asking 

for  security  for  costs,  and  the  motion  was  therefore  refused.^    Ex.  Case  of  a  pe- 

paerU  SeicUer  ^  was  a  petition  under  an  Act  of  Parliament,  author-  ^^fktl^^^ 

izing  the  Court  to  make  an  order  in  a  summary  manner  upon  peti-  Parliament 

tion.    The  petitioner  being  out  of  the  jurisdiction  of  the  Court, 

and  the  respondent  having  answered  the  affidavits  in  support  of 

the  petition,  the  question  was  whether  he  had  thereby  lost  his  right 

to  require  the  petitioner  to  give  security  for  costs :  Sir  Lancelot 

Shadwell  Y.  C.  ruled  that  he  had  not,  but  that  he  might  make  the 

application  on  the  petition  coming  on  to  be  heard." 

Where  the  defendant  had  sworn  to  his  answer  before  he  had  Application 
notice  of  the  feet  of  the  plaintiff  being  resident  abroad,  but,  in  ^^^t"^*^ 
consequence  of  some  delay  in  the  Six  Clerks'  Office,  the  answer  made  after 
was  not  filed  till  after  the  defendant  had  been  informed  of  the  \^^ 
plaintiff's  residence,  a  motion  that  the  plaintiff  might  give  security  ^^V^?^^ 
for  costs  was  considered  too  late :  although  the  defendant  himself  notice. 
was  not  privy  to,  or  aware  o^  the  delay  which  had  taken  place  in 
filing  his  answer.^ 

If  a  plaintifi^  after  filing  a  bill,  leave  the  kingdom  for  the  purpose  When  plain- 
of  settling,  and  do  actually  take  up  his  residence  in  foreign  parts,  SSrofST^after 
it  is,  in  any  stage  of  the  cause,  ground  for  an  order  that  he  shall  bill  fiie^: 
give  security  for  costs.^    Such  application  ought  to  be  made  as 
early  as  possible  after  the  defendant  has  become  apprised  of  the  Miut  give 
Act;  and  it  is  not  enough  to  support  such  an  application  to  swear  »®c«rity,  if  he 
that  the  plaintiff  has  merely  gone  abroad,  but  the  affidavit  should  or  reside 
go  on  to  say  that  he  is  gone  to  settle  abroad/    In  Weeks  v.  Oole^  abroad. 
an  application  was  made  by  the  defendant,  after  answer,  that  the 
proceedings  might  be  stayed  until  the  plaintiff  gave  security  for 


1  Mason  «.  Gardner,  2  Bro.  C.  C.  ed. 
Belt,  609,  nUu;  and  see  Wyllie  9.  Ellice, 
11  Beav.  99;  Smith  v.  CasUes,  1  Gray,  108. 

s  12  Sim.  106. 

*  See,  however,  Atkins  v.  Cook,  8  Drew. 
694;  8  Jur.  N.  S.  2b8. 

^  DvoU  V,  Dvott,  1  Mad.  187 ;  and,  as 
to  laches,  see  Wyllie  v.  EUice,  11  Beav. 
99;  12  Jur.  711;  Swanzy  v.  Swanzy,  4K. 
&  J.  287;  4  Jur.  N.  S.  1018;  Munow  v. 
Wflson,  12  Beav.  497. 

•  Anon.,  2  Dick.  775;  Hoby  v.  Hitch- 
oock,  6  Yes.  699;  Weeks  v.  Cole,  14  Yes. 
618;  Kerr  V.  GUlespie,  11  Beav.  99;  Ken- 
naway  v.  Tripp,  11  Beav.  588;  Stewart  o. 
Stewart.  20  Beav.  823;  Edwards  v.  Burke, 
9  L.  T.  N.  S.  406,  y.  C  K.  See  also  Busk 
9.  Beetham,  2  Beav.  687;   Blakeney  o. 


Dnfaur,  2  De  G.,  M.  &  G.  771 ;  17  Jur.  98; 
Newman  v.  Landrine,  1  McCarter  (N.  J.), 
291.  In  Massachusetts,  if  a  plaintiff  in  a 
process  at  Law  or  in  Eauity,  after  its  com- 
mencement, removes  from  the  State,  the 
Court  where  the  suit  is  pending  shall,  on 
the  motion  of  any  other  party,  require  the 
plaintiff  to  procure  a  Bufficient  indorscr. 
Genl.  Sts.  c.  129,  §  29;  Smith  v.  Castles, 
1  Gray,  108. 

0  The  affidavit  should  also  show  clearly, 
that  the  defendant  did  not  know  of  tne 
plaintiff's  removal  before  taking  the  last 
step  in  the  cause,  or  the  application  will 
be  denied.  Newman  v.  Landrine,  1  Mc- 
Carter (N.  J.),  29L 

7  14  Yea.  618. 
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Ch.  II.  §  4. 


Plaintiff  must 
be  absolutely 
gone. 

Where  con- 
fined under 
the  Alien 
Act; 


or  under  sen- 
tence of  trans- 
portation for 
felony; 


or  for  a  mis- 
demeanor. 


Ambassa- 
dor's servant 


Amount 


costs,  on  an  affidavit  that  the  plidntifi^  who,  when  the  bill  waa  filed 
was  resident  in  London,  had,  since  the  answer  was  put  in,  entirely 
abandoned  the  country,  and  gone  to  reside  in  the  Isle  of  Man ; 
and  Lord  Eldon  made  the  order,  observing,  however,  tliat  the 
plaintiff  ought  to  have  an  opportunity  of  answering  the  affidavit ; 
the  propriety  of  which  suggestion  is  evident  from  the  case  of 
White  V.  Greathead^  where  an  order  for  the  plaintiff  to  give  se- 
curity for  costs,  after  answer,  was  reftised,  in  consequence  of  an 
affidavit  which  had  been  filed  by  the  plaintiff's  solicitor,  stating 
that  the  plaintiff  had  gone  to  the  West  Lidies  merely  for  the  pur- 
pose of  arranging  his  afikirs,  and  that  he  had  informed  the  depo- 
nent that  he  intended  soon  to  return  to  this  country,  where  he  had 
left  his  family. 

To  entitle  a  defendant  to  an  order  that  the  plaintiff  may  give 
security  for  costs,  it  is  necessary  that  the  plaintiff  should  absolutely 
be  gone  abroad :  the  mere  intention  to  go  will  not  be  sufficient ;  * 
in  a  case,  however,  where  the  plainti^  who  was  an  alien  enemy, 
was  under  confinement  preparatory  to  his  removal  out  of  the 
country,  upon  a  warrant  by  the  Secretary  of  State  under  the  Alien 
Act,  the  proceedings  were  stayed  until  he  gave  security  for  costs, 
although  he  was  not  actually  gone  out  of  the  country.*  In  pro- 
ceedings at  Common  Law,  where  after  the  commencement  of  an 
action,  and  after  issue  joined,  the  plaintiff  has  been  convicted  of 
felony  and  ordered  to  be  transported,  the  Courts  have  ordered  se- 
curity to  be  given  for  costs,  as  well  retrospective  as  prospective ;  * 
and  it  is  presumed  that  Courts  of  Equity  will  follow  the  rule  at  Law. 
Where,  however,  the  plaintiff  had  not  been  convicted  of  felony, 
but  only  of  a  misdemeanor  under  the  52  Greo.  III.  c.  130,  §  2,  for 
poaching,  for  which  he  was  sentenced  to  seven  years'  transporta- 
tion,- and  it  was  admitted  that  he  had  not  sailed  for  the  place  of 
transportation,  but  was  in  a  pehitentiary  place  of  confinement,  Sir 
John  Leach  V.  C.  refused  a  motion  for  stay  of  proceedings  till  the 
plaintiff  had  given  security  for  costs.* 

From  analogy  to  the  course  adopted  where  the  plaintiff  is  resi- 
dent out  of  the  jurisdiction,  the  Court  will,  upon  application,  re- 
strain an  ambassador's  servant,  whose  person  is  privileged  from 
arrest  by  the  7  Anne,  c.  12,  from  proceeding  with  his  suit  until  he 
has  given  security  for  costs." 

By  the  old  practice,  40^.  was  the  amount  of  security  required 
to  answer  costs  by  any  plaintiff  who  was  out  of  the  jurisdiction 


^  15  Yes.  2;  and  see  Edwards  v. 
Burke,  9  L.  T.  N.  S.  406,  V.  C.  K  ;  Kerr 
V.  Gillespie,  7  Beav.  269. 

^  Adams  v.  Colthurst,  2  Anst.  662; 
Willis  V.  Garbutt,  1  Y.  &  J.  611;  1  Barb. 
Ch.  Pr.  103;  Hobj  v.  Hitchcock,  6  Suin- 
ner's  Ves.  699. 

s  Seilaz  v.  Hanson,  6  Yes.  261. 


4  Harvej'  v.  Jacob,  1  B.  &  Aid.  169; 
Biirrett  ?;.  Power,  9  Exch.  888;  18  Jar. 
166;  and  see  Dunn  v.  M'Evoy,  1  Hogan, 
855. 

fi  Baddeler  v,  Harding,  6  Had.  214. 

^  Anon.,  &0S.  176 ;  Goodwin  v.  Archer, 
2  P.  Wms.  462;  Adderly  v.  Smith,  1 
Dick.  866. 
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of  the  Court,  bat  this  sam  has  been  increased  to  100/.^    Where  a    Ch.  n.  §  4. 
person  out  of  the  jurisdiction  of  the  Court  presents  a  petition  to    ~    ^ 
have  his  solicitor's  bills  taxed,  it  seems  that  he  must  give  security 
for  the  CQsts  of  the  petition,  and  also  for  the  balance  that  may  be 
found  due  from  him  on  the  taxation.' 

Where  it  appears  on  the  bill  *  that  the  plaintiff  is  resident  out  Order  for 
of  the  jurisdiction,  an  order  that  he  give  security  for  costs  is  ob-  Jlbtoine^:  ^^ 
tained  on  motion  of  course,  or  more  usually  on  petition  of  course,*  ^  of  cohtm; 
presented  to  the  Master  of  the  Rolls,  on  production  of  the  stamped 
cop]it  of  the  bill  served  on  the  defendant,  or  other  autheuticated 
copy  thereof. 

In  other  cases,  a  special  application  by  motion  or  summons'  onspecUi 
must  be  made.  .  The  notice  of  motion,  or  the  summons,*  must  be  *^^ 
served  on  the  plaintiff's  solicitor,  and  the  application  must  be  sup- 
ported by  evidence  of  the  fscts  entitling  the  applicant  to  the 
order. 

The  order  directs  the  plaintiff  to  procure  some  sufficient  person  Form  of 
on  his  behalf  to  give  security,  according  to  the  course  of  the  Court,  °  ^' 
by  bond  to  the  Record  and  Writ  Clerk  in  whose  division  the 
cause  or  matter  is,^  in  the  penalty  of  100/.,  conditioned  to  answer 
costs,  in  case  any  shall  be  awarded  to  be  paid  by  the  plaintiff; 
and  it  restrains  proceedings  in  the  mean  time.^ 

When  an  order  of  course  has  been  obtained,  it  must  be  served  Service. 
on  the  plaintiff  or  his  solicitor ;  service  of  a  special  order,  made  on 
notice  to  him,  is  unnecessary. 

The  security  is  given  in  one  of  the  following  modes :   (I.)  The  Security,  in 
plaintiff's  solicitor  prepares  a  bond  in  the  terms  of  the  order;*  given?""**' 

1  Old.  XL.  6.    The  order  applies  to  the  <  Tynte  v.  Hodge,  2  J.  &  H.  692. 

case  of  a  plaintiff,  within  the  jurisdiction,  *  For  forms  of  notice  and  summons,  see 

ordered  to  give  security.     Bailey  v.  Gun-  Vol.  III. 

dry,  1  Keen,  63.     The  Court  refbsed  to  7  See  Ord.  I.  88. 

increase,  upon  an  interlocutory  applica-  ^  For  forms  of  orders,  see  Seton,  1269, 

tion,  the  amount  of  securitir;   Bamr  v,  1270. 

Jenkins,  19  L.  T.,  N.  S.  276,  V.  C.  M.    It  »  The  bond  is  in  the  following  form:  — 

seems,  however,  that  in  the  case  of  a  peti-  "  Know  all  men  by  these  presents,  that 

tion,  the  amount  is  still  only  40i!.,  AtKins  we,  A.  B..  of  the  city  of  London,  mer- 

«.  Cook,  8  Jur.  N.  S.  288,  V:  C.  K. ;  Par-  chant,  and   C  D..  of  the  same   place, 

tin)i[ton  V.  Reynolds,  6  W.  R.  807,  Y.  C  K.  merchant,   are   held   and   firmly  bound 

bi  New  York,  the  penalty  of  the  bond  was  to                          ,  Esq.,  in  the  penal  sum 

ftqnired  to  be  at  least  $260 ;  but  the  Court  of                           ,  for  which  payment  to 

m  a  proper  case  might  enlarge  it,  and  be  well  and  faithfully  made,  we  l)ind  our- 

might  eitner  fix  the  amount  itself  or  refer  selves  and  each  of  us,  our,  and  each  of 

it  to  a  Master.   2  Rev.  Sts.  N.  Y.  620,  §  4 ;  our  heirs,  executors,  and  administrators, 

Fnlton  «.  Roeevelt,  1  Paige,  179;  Ifassev  firmly  by  these  presents.     Sealed  with 

V.  Gillelan,  1  Paige,  644;   Gilbert  v.  Gil-  our  seals,  &c. 

bert,  2  Paige,  608.  **  Whereas  L.   R.,  plaintiff,  has  lately 

>  Anon.  12  Sim.  262;  see  also  Re  Pasa-  exhibited  his  bill  of  complaint  in   her 

more,  1  Beav.  04;  Re  Dolman,  11  Jur.  Majesty's  High  Court  of  Chancery  against 

1096,  M.  R,  R.  S.,  defendant,  touching  the  matters 

*  What  is  stated  in  the  text  as  to  a  bill  therein  contained:  Now  the  condition  of 

sait  will   apply,  nuUtUU  mtffaiwfts,  to  a  this  obligation  is  such,  that  if  the  above 

summons  suit,  petition,  or  other  proceed-  bounden  A.  B.  and  C.  D.,  or  either  of 

isg  in  which  security  is  directed  to  be  them,  their  heirs,  executors,  or  administra- 

givao.  tors,  do  and  shall  well  and  truly  pay,  or 

^  Wyllie  0.  EUioe,  11  Beav.  99 ;  12  Jar.  cause  to  be  paid,  all  such  costs  as  the  Law 

711.  Court  shall  think  fit  to  award  to  the  de- 

TOL.  I.  8 
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by  tabmis- 
noQ  of  sure- 
ty's name; 


by  payment 
into  CJourt,  in 
lieu  of  bond. 


Effect  of  obli- 
gor's death, 
or  bank- 
mptcj. 


Where  all  the 
defendants  do 
not  apply. 


engrosfles  it  on  paper  bearing  a  28,  M,  inland  revenue  stamp  ;^ 
procures  it  to  be  executed  by  the  obligor  or  obligors ;  lodges  it 
with  the  Record  and  Writ  Clerk ;  *  and  on  the  same  day  serves 
notice  thereof*  on  the  solicitor  of  the  defendant  who  obtained  the 
order ;  it  is  also  advisable  to  serve  the  notice  on  the  solicitor  of 
any  co-defendants  who  have  not  applied  for  security;*  and  the 
security  is  deemed  to  have  been  given  on  the  day  the  bond  is 
lodged.*  (II.)  The  plaintiff,  instead  of  giving  the  bond  in  the  first 
instance,  may  serve  the  defendant's  solicitor  with  a  notice  *  of  the 
name,  address,  and  description  of  the  proposed  obligor  or  obligors ; 
and  if  no  objection  be  made  by  him  within  two  days  thereafter, 
the  bond  may  be  prepared,  executed,  lodged,  and  notified  as  above 
explained.'  (HI.)  The  plaintifi^  may  apply  by  special  motion  ®  or 
summons,^  that,  in  lieu  of  giving  a  bond,  he  may  pay  a  sum  of 
money  into  Court,  to  a  separate  account,  to  answer  the  costs ;  the 
amount  should  be  sufficient  to  cover  the  sum  mentioned  in  the 
order  directing  the  security  to  be  given^  and  the  costs  of  bringing 
it  into  Court  and  getting  it  out.**^  The  usual  amount  is  120/. ; "  no 
evidence  in  support  of  the  application  is  necessary,  beyond  the 
production  of  the  former  order;  the  costs  of  the  application  are 
made  costs  in  the  cause..  The  order  is  drawn  up  and  passed  by 
the  registrar,  and  entered,  and  the  money  is  paid  into  Court  in  the 
manner  hereafter  explained. 

One  obligor  is  sufficient,  but  it  is  prudent  to  have  two  or  more; 
as  on  the  death  or  bankruptcy^  of  the  sole,  or  sole  surviving, 
obligor,  the  defendant  is  entitled  to  apply  by  special  motion,^'  or 
summons,^*  that  a  new  security  may  be  given,  and  for  a  stay  of 
proceedings  in  the  mean  time. 

Where  one  or  more  of  several  defendants  have  obtained  an 
order  for  security,  it  is  advisable  to  extend  the  bond  to  the  costs 
of  all  the  defendants,  as  otherwise  the  defendants  who  have  not 
obtained  the  order  may  afterwards  apply  for  a  ftirther  bond  as  to 
their  costs ;  and  it  is  presumed  that,  where  a  bond  embracing  the  . 


fendant  on  the  hearing  of  the  said  cause 
or  otherwise,  then  this  obligation  to  be 
void,  or  else  to  remain  in  full  force  and 
Tirtue.    Sealed  and  deliveredf  &c.'' 

1  If  the  bond  is  for  a  larger  sum  than 
100/.,  an  increased  stamp  of  U,  8d,  for 
each  additional  bOL  is  payable;  see  Tilsley, 
Dig.  218. 

^  The  bond  shoald  be  indorse^  with  the 
short  title  of  the  cause  or  matter,  the  words 
*^Bond  for  Security  for  Costs,*'  and  the 
name.  &c,  of  the  solicitor  leaving  it. 

s  For  form  of  notice,  see  Vol.  III. 

4  Braith  waiters  Pr.  534. 

6  Ibid, 

•  For  form  of  notice,  see  VoL  III. 

7  Braithwaite's  Pr.  683. 

8  Cliffe  V.  Wilkinson,  4  Sim.  122;  and 
see  Fellows  v.  Deere,  8  Beav.  868;  Be 
Norman,  11  Beav.  401. 


»  Jarvis  v.  Shand,  V.  C.  W.  at  Cham- 
bers, 30  Jan.,  1864;  R^.  Lib.  A.  164; 
Merlin  v*  Blagrave,  Seton,  1270.  Fj|r 
forms  of  notice  of  motion  and  summons, 
see  Yol.  III. 

10  Cliffe  V.  Wilkinson.  4  Sim.  128. 

11  See  Cliffe  v.  Wilkinson,  ubi  $19*.; 
Australian  Co.  v.  Fleming,  4  K.  &  J.  407. 
In  the  case  of  a  ^tltion,  it  is  presumed 
60/.  would  be  sufficient 

13  Transatlantic  Co.  9.  Pietroni,  cited 
Seton,  1269;  Cliffe  t;.  Wilkinson,  4  Sim. 
122. 

u  Latourv.  Holcombe,  1  Phil.  262;  and 
see  Yeitch  v.  Irving,  11  Sim.  122. 

14  Tynte  v.  Hodge,  2  J.  &  H.  692.  For 
forms  of  notice  of  motion  and  -summons, 
see  Vol.  m. 
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costs  of  all  the  defendants  is  lodged  with  the  Record  and  Writ    CH.n.§4. 
Clerk,  and  notified  to  them,  he  will  hold  the  bond  on  behalf  of  all  ^  *  ~ 

the  defendants ;  ^  and  that  a  separate  bond  or  bonds  cannot  after- 
wards be.  required.*  Whatever  number  of  bonds,  however,  may  be 
given,  they  all  form  a  security  for  one  sum  only.' 

It  has  been  decided  that  a  solicitor  ought  not  to  be  surety  for  Plaintiff's 
his  client.^    The  bond  of  an  incorporated  society  has  been  held  J^tbewirety. 
sufficient.* 

The  defendant,  on  receiving  notice  that  a  bond  has  been  lodged  Security,  in 
in  the  first  instance,  may,  if  dissatisfied  with  the  bond,  apply  by  objected  to: 
special  motion,^  or  summons,^  that  in  lieu  of,  or  in  addition  to,  such  where  bond 
bond,  the  plaintiff  may  be  ordered,  within  a  limited  time  to  give  ®°^      ^^ 
security  for  costs,  according  to  the  course  Of  the  Court,  or  in 
default  thereof,  that  the  bill  may  be  dismissed  with  costs,  and  that 
in  the  mean  time  all  proceedings  may  be  stayed.®    The  application 
should  be  supported  by  affidavit  showing  that  the  obligor  is  not  a 
solvent  person ;  and  may  be  opposed  by  his  own  affidavit,*  justify- 
ing in  double  the  amount  named  in  the  bond,**^  and  by  other  evi- 
dence that  he  is  a  person  of  substance.    The  costs  of  inquiring  costs  of 
into  the  circumstances  of  the  proposed  surety  have  been  allowed."  "*<l^"^» 

Where  the  plaintiff  in  the  first  instance  submits,  for  approval,  ^^here  nune 
the  name  of  the  proposed  obligor,  the  defendant,  if  he  objects  to 
the  person  proposed,  niust  notify  his  objection  to  the  plaintiff's 
solicitor  within  a  reasonable  time  :^^  otherwise,  the  plaintiff  may 
complete  and  lodge  the  bond.  The  plaintifi^  on  receiving  notice 
of  the  defendant's  objection,  must  either  propose  another  person, 
or  the  person  already  offered  must  justify  by  affidavit^'  in  double 
the  sum  for  which  he  is  to  be  bound ;  ^^  and  in  the  latter  case,  it  is 
presumed  the  plaintiff  should  file  the  affidavit,  and  lodge  the  bopd, 
and  give  notice  thereof  to  the  defendant. 

If  the  plaintiff  fail  t#  comply  with  the  order  to  give  security,  (bourse, 
the  defendant  may  apply  by  special  motion,  or  summons,^*  that  the  ^^^^^^' 
plaintiff  ^ve  security  within  a  limited  time,  or,  in  default,  that  his  comply  with 

the  Older. 


1  See  Lowndes  v.  Robertson,  4  Mad.  466 ; 
and  see  Or  J.  I.  88.  * 

«  See,  however,  1  Smith's  Pr.  866; 
Braithwaite's  Pr.  682. 

*  Lowndes  v.  Robertson,  4  Mad.  466. 

^  Paiiton  V,  Labertouche,  1  Phil.  266;  7 
Jur.  689. 

*  Pleetow  V.  Johnson,!  Sm.  &  G.,  App. 
aO;  2  W.  R.  3. 

*  Panton  9.  Labertouche,  1  Phil.  266;  7 
Jar.  689. 

Y  For  formfl  of  notice  of  motion  and  snm- 
BBoos,  see  Vol.  III. 

*  Giddingfl  v.  Giddings.  10  Bear.  29, 
mnd  the  cases  collected,  w.  81;  and  see 
Dennjr  «.  Mars,  Seton,  1279,  where  the 
order  is  given ;  Pajne  v.  Little,  14  Beav. 
647;  O'Connor  v.  Siexra-Nevada  Co.,  28 
Bmt.  608. 


8  See  form  in  Vol.  m. 

^  See  1  Turn.  &  Ven.  764 ;  1  Grant,  444. 

11  Bftinbrigge  v.  Mass,  8  Jur.  N.  S.  107, 
V.  C.  W. 

^  See,  however,  Cliffe  v,  Wilkinson,  4 
Sim.  122,  where  the  defendant  moved  on 
notice  that  the  plnintiflT  might  be  ordered 
to  give  s^urity  in  lieu  of,  or  in  addition 
to,  the  persons  proposed.  It  is  conceived, 
however,  that  the  usual  practice  is,  as 
stated  in  the  text,  to  notify  the  objection 
to  the  plaintiff  before  applying  to  the 
Court  For  form  of  notice  of  objection, 
see  Vol.  of  Forms. 

w  For  form,  see  Vol.  IIL 

i«  See  1  Turn.  &  Ven.  764;  1  Grant, 
444. 

^  For  forms  of  notice  of  motion  and  sam- 
mons,  see  Vol.  III. 
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Ch.  n.  §  4. 


Time  for 
defending  ia 
mupend^i 
tillsecoiity 
given. 

Patting  bond 
in  salt:  order 
for,  how  ob- 
tained; 


how  s«ed  on. 


Payment  of 
costs  out  of 
security  ftmd, 
how  OD- 
tained. 


Dischaigeof 
order,  on  re- 
turn to  the 
jurisdiction. 


bill  may  be  dismissed  with  costs;  and  that  proceedings  may,  in 
the  mean  time,  be  stayed.^ 

The  day  on  which  an  order  that  the  plaintiff  do  give  securitj 
for  costs  is  served,  and  the  time  thenceforward  until,  and  including 
the  dscy  on  which  such  security  is  given,  is  not  to  be  reckoned  in 
the  computation  of  time  allowed  a  defendant  to  plead,  answer,  or 
demur,  or  otherwise  make  his  defence  to  the  suit.'  If  it  becomes 
necessary  for  the  defendant  to  put  the  bond  in  suit,  he  must  ob- 
tain an  order,"  on  special  motion  or  summons,  that  he  may  be  at 
liberty  to  do  so,  and  may  have  the  bond  delivered  out  to  him  for 
that  purpose,  and  may  use  the  name  of  the  Record  and  Writ 
Clerk,  the  obligee,  on  giving  him  an  indemnity :  such  indemnity 
to  be  settled  by  the  Judge,  if  the  parties  differ.  The  notice  of 
motion  or  smnmons^  must  be  served  on  the  plaintiffs  solicitor; 
and  the  application  must  be  supported  by  production  of  evidence 
of  the  costs  having  been  directed  to  be  paid,  and  of  the  amount 
and  non-payment  thereof  The  order  on  such  application  is  drawn 
up  by  the  Registrar ;  a  plain  copy  of  it  is  lodged  with  the  Record 
and  Writ  Clerk,  together  with  a  receipt  for  the  bond,  and  an 
undertaking  to  indemnify  him  against  the  costs  of  any  proceedings 
to  be  taken  thereon  in  his  name ;  'and,  if  satisfied  therewith,  he  will 
deliver  out  the  bond.  The  receipt  and  undertaking  are  required 
to  be  signed  by  the  defendant  applying,  ^d  also  by  his  solicitor, 
and  are  usually  written  at  the  foot  of  the  copy  of  the  order.^ 

The  bond  is  put  in  suit  in  the  Petty  Bag  Ofice,  the  procedure 
in  which  is  regidated  by  the  12  &  13  Vic.  c.  109. 

Where  money  had  been  paid  into  Court  as  security  for  costs,  in 
lieu  of  a  bond,  an  application  may  be  made  at  chambers,  by  sum- 
mons,* for  payment  thereout  of  any  costs  ordered  to  be  paid  by 
the  plaintiff  to  the  defendant.  The  summons  must  be  served  on 
the  plaintiff  and  on  any  co-defendants  interested  in  the  fund,  and 
must  be  supported  by  evidence  of  such  payment  having  been 
directed,  and  of  the  amount  payable,'  and  by  production  of  the 
Accountant-General's  certificate  of  the  ftind  being  in  Court. 

If^  subsequently  to  the  order  directing^  security  for  costs  to  be 
given,  the  plaintiff  becomen  resident  within  the  jurisdiction,  he 
may  apply,  on  special  motion  or  summons,''  that  the  order  may  be 
discharged ;  but  he  must  pay  the  costs  of  the  application.^ 

1  Cooper  V.  Purton,  1  N.  R.  468,  V.  C. 


W.;   and  see  GiddinffS  v.  GMdings,  10 

}Ile 


Bear.  20,  and  cases  collected  10  Beav.  81 ; 
Knight  V.  De  Blaquiere,  San.  &  S.  648; 
Payne  9.  Little,  14  Beav.  647 ;  O'Connor 


Knight  V.  De  Blaquiere,  San.  &  S.  648; 

?ayne  9.  Little,  14  B« 

V.  Sierra-NeTada  Co.,  28  Beav.  608;  Ken- 


nedy V.  Edwards,  11  Jar.  N.  S.  168,  Y.  C. 
W. ;  see  also  Camac  9,  Grant,  1  Sim.  848 ; 
2  Sim.  570.  For  circumstances  under 
which  the  time  to  give  security  was  ex- 
tended, see  Grant  v.  Ingram,  20  L.  T.,  N. 
S.  70,  Y.  C.  M.  For  form  of  order,  see 
Seton,  1279,  No.  7. 


^  Ord.  XXXYII.  14;  see  Henderson  o. 
Atkins,  7  W.  R.  818,  V.  C.  K. 

s  Robinson  v.  Brutton,  6  Beav.  147; 
Bainbrigge  v.  Moss,  8  Jur.  N.  S.  107,  Y. 
C.  W.;  Reg.  Lib.  1857,  A.  283. 

^  For  forms  of  notice  and  summons,  see 
Yol.  III. 

6  Braithwaite's  Pr.  585,  586.  For  forms 
of  receipt  and  undertaking,  see  Yol.  III. 

^  For  form  of  summons,  see  Yol.  III. 

7  For  forms  of  notice  of  motion  and  Salo- 
mons, see  Yol.  III. 

8  O^Connor  v,   Siem-Nevada  Co.,  34 
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ch.  n.  §  6. 


Section  V.  —  Paupers. 


It  has  been  before  stated  ^  to  be  a  general  rule,  subject  to  very  Peiwma  in 
few  exceptions,  that  there  is  no  sort  or  condition  of  persons  who  OTmstuMST 
may  not  sue  in  the  Court  of  Chancery.    Amongst  the  exceptions  may  sue; 
to  this  rule,  those  who  are  in  indigent  circumstances  are  not  in- 
cluded, and  any  party,  hpwever  poor  he  may  be,  being  in  other 
respects  competent,  has  the  same  right  as  another  to  commence 
proceedings  in  the  Court  of  Chancery  for  the  assertion  of  his 
claims ;  and  that,  without  being  required  to  ^ve  any  security  for  and  are  not 
the  payment  of  costs  to  the  opposite  party,  in  case  he  fails  in  his  rij^security 
suit.*    This  liberality  seems  to  be  extended  to  the  case  of  the  next  «>'  «»to. 
friends  of  infants.*    Indeed,  any  other  rule  would  amount  to  a  May  be  next 
denial  of  justifce  to  the  children  of  poor  persons,  who  might  ^S^**^^" 
become  entidedto  property,  and  yet  be  precluded  from  assert- 
ing their  right  because  their  father,  who  is  the  proper  person  to  be 
their  next  friend,  by  reason  of  his  circumstances  could  not  be  so, 
without  giving  security  for  costs,  which  he  might  not  be  able  to 
procure.*    With  regard  to  the  next  friend  of  a  feme  covert^  there  but  not  of 
is,  in  this  respect,  a  great  difference  in  the  rule ;  for  it  has  been  •^^"^ 
held,  that  the  next  friend  of  a  married  woman  must  be  a  person  of 
substance ; "  because  a  married  woman  and  an  infant  are  differently 
circumstanced,  as  the  in&nt  cannot  select  his  own  next  friend,  but 
must  rely  upon  the  good  offices  of  those  who  are  nearest  to  him  in 
.  connection,  or  otherwise  his  rights  might  go  unasserted,  but  the 
married  woman  has  the  power  of  selecting ;  she  is,  therefore,  re- 
quired to  select  for  her  next  friend  a  person  who,  if  her  claim 
should  turn  out  to  be  unfounded,  can  pay  to  the  defendant  the 
costs  of  the  proceedings. 
In  consequence  of  the  provisions  of  Stat.  11,  Hen.  YIL  c.  12,* 


Beay.  486;  Ifiathews  «.  Chichester,  80 
BeaT.  186.  For  more  on  the  subject  oTse- 
oarity  for  costs,  see  pott.  Chap.  III.  §  2, 
A&emi  Chap.  VI.  }  6,  ThtBitt;  Offilvfev. 
Beam,  11  Ves.  600;  Worrall  v.  White,  8 
Jo.  k  Lat  618;  Hind  v.  Whitmora,  2  K. 
&  J.  468,  462. 

1  AiUe^  p.  6. 

>  Such  is  the  law  of  Massachusetts.  Fen- 
•lej  «.  Mahonev,  21  Pick.  212.  This 
ri|(ht  muftt  not  be  abused;  see  Burlce  o. 
Lidwell.  1  Jo.  &  Lat.  708,  where  a  pauper 
ptaintiff  whs  required  to  five  security :  the 
person  really  interested  having  nominally 
assii^ned  to  the  pauper,  in  order  to  avoid 
liability  to  costs;  see,  however,  Worrall  9. 
White.  8  Jo.  &  Ut.  618,  616.  See  as  to 
reqmrinK  security  for  costs  fVom  insolvent 
plamtiff  in  a  class  suit,  Tredwell «.  Byroh, 
1  T.  &  C.  Ezch.  476.    ' 

8  The  next  friend  of  a  minor  plaintiff 
cannoc  be  compelled  to  give  security  for 
eoata.    St.  John  v.  Eari  of  Besborough,  1 


Hogan,  41.  The  contraiy  was  held  in  the 
case  of  Fulton  v.  Rosevelt,  1  Paige,  178. 
A  prochein  ami  as  such  is  not  liable  for 
coets.    Crandall  v.  Sbud,  11  Met  288. 

4  See  ilnon.,  1  Ves.  Jr.  p.  410 ;  Squinel  v. 
Squirrel,  2  Dick.  766;  2  P.  Wms.  297,  n.; 
Davenport  v.  Davenport,  1  S.  &  S.  101 ; 
Murrell  v.  Clapham,  8  Sim.  74;  Fellows  v. 
Barrett,  1  Keen,  119;  Lindsey  0.  Tyrrell, 
2  De  6.  &  J.  7;  24  Beav.  124:  2  Jur.  N.  S. 
1014;  And  pott,  Infant  PUuntlfi, 

<  Jlfion.,  1  Atk.  670;  Pennington  9.  Al- 
▼in,  1  S.  lb  S.  264 ;  Drinan  «.  Manning,  3 
Dr.  &  War.  164;  Jones  v.  Fawcett,  2  Phil. 
278;  Stevens  v.  Williams  1  Sim.  N.  S. 
646;  Wilton  v.  Hill,  2  De  6.  M.  &  G.  807- 
809;  Jlind  v.  Whitmore,  2  K.  &  J.  468; 
Be  Wills,  9  Jur.  N.  S.  1226;  12  W.  R.  97, 
y.  C.  S. ;  Elliott  V.  luce,  7  De  G.,  M.  & 
G.  476;  8  Jur.  N.  S.  697;  Smith  v.  Etches, 
IH.  &M.  711;  10  Jur.  N.  S.  124;  and 
see  potty  Fomtt  Covtrt  Plamtiffi, 

*  Beames  on  Costa,  72. 
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Ch.  n.  $  5. 


Practice  at 
Law, 

adopted  in 
Equity. 


Potboiu 
aniiig  in  rep- 
resentative 
character. 


Next  friend 
cannot,  in 
general,  sae 
as  pauper; 


bat  a  married 
woman  maj 
sae  in/orm& 
pavperiij 
without  a 
next  firieud. 


the  practice  of  the  Courts  of  Law  has  been  to  admit  all  persons  to 
sue  in  /armd  pauperis,  who  could  swear  that  they  were  not  worth 
bl^  except  their  wearing-apparel,  and  the  subject-matter  of  the 
suit;  and  the  practice  of  the  Courts  of  Law  in  this  respect  has  been 
adopted  by  Courts  of  Equity,  although  persons  suing  in  these  Courts 
do  not  come  within  the  provisions  of  the  Act  of  Parliament  above 
referred  to,^  and,  proceeding  further,  they  have  extended  the  relief 
to  the  case  of  defendants.^ 

The  privilege  will  not  be  extended  to  a  plaintiff  or  a  defendant 
suing  or  being  sued  in  a  representative  character,  as  executor  or 
administrator;"  but  the  case  of  a  person  sustaining  the  mixed 
character  of  executor  and  beneficiary,  is  an  exception  to  the  gen- 
eral rule;  although  in  order  to  prevent  any  undue  practice  in 
suing  in  forma  pauperis^  and  under  color  of  that  privilege  obtain- 
ing dives  costs,  a  special  order  is  necessary.^  And  antexception  to 
the  strict  application  of  the  rule  has  been  made,  by  allowing  an 
executor  to  proceed  in  formd  pauperis^  for  the  single  purpose  of 
clearing  a  contempt  incurred  in  the  cause.^ 

It  is  said,  that  a  person  filling  the  character  of  next  fiiend  can- 
not sue  in  formd  pauperis^  although,  as  we  have  seen  before,  the 
poverty  of  a  next  friend  of  an  infant  is  no  ground  for  dismissing 
him ;  and,  until  recently,  some  uncertainty  prevailed  as  to  the  prao- 
tice,  when  a  married  woman  could  not  obtain  a  substantial  next 
iiiend  to  sue  on  her  behalf;  ^  but  it  has  now  been  determined,  that 
she  may,  on  an  ex  parte  motion,"  supported  by  affidavit  that  she  is 
unable  to  procure  any  substantial  person  to  act  as  her  next  fiiend,*  * 
obtain  an  order  authorizing  her  to  institute  and  prosecute  a  suit ;  ^ 


1  See  Stonr  Eq.  PI.  §  60;  1  Harr.  Ch. 
Pr.  by  Newl.  889,890;  1  Smith  Ch.  Pr. 
(2d  Am.  ed.)560  etitq.;  1  Hoff.  Ch.  Pr. 
67  et  $tq, ;  Isnard  v.  Cazeaux,  1  Paige,  39. 

2  See  poUj  Chap.  IV.,  §  7,  Patq)er  De- 
JendanU. 

*  Paradice  v.  Shepherd,  1  Dick.  136; 
Beames  on  Costs,  79,  App.  No.  21:  Old- 
field  V.  Cobbett,  1  Phil.  613;  10  Jur.  2; 
Fowler  v.  Davies,  16  Sim.  182;  12  Jur. 
821;  St.  Victor  v.  Devereux,  6  Beav.  684; 
8  Jur.  26. 

4  Thompson  v.  Thompson,  H.  T.  1824, 
cited  1  Turn.  &  Ven.  618;  and  see  Rogers 
V.  Hooper,  1  W.  R.  474,  V.  C.  K. ;  Everson 
r.  Matthews,  3  W.  R.  169,  V.  C.  W. ;  Park- 
inson V.  Chambers,  ib.  84,  V.  C.  W.  As 
to  the  affidavit  in  such  a  case,  see  Martin 
».  Whitmore,  W.  N.  (1869)  42;  17  W.  R. 
809  L.  C.  * 

«*OIdfield  V.  Cobbett,  1  Coll.  169. 

0  AnoQ.,  1  Ves.  J.  410;  see  Robertson  v. 
Robertson,  8  Paige,  887.  In  New  York,  it 
has  been  held,  that  an  infant,  who  has  no 
means  of  indemnifying  a  responMble  person 
for  costs,  will  be  permitted  to  she  W  his 
next  friend  in  formd  pauperis.  The  Court 
will,  however,  in  the  first  instance,  see  that 
there  is  probable  cause  for  the  proceeding, 
and  will  appoint  a  proper  person  as  prO" 


chdnami,  Fulton  v.  Rosevelt,  1  Paige, 
178. 
T  See  Dowden  v.  Hook,  8  Beav.  299. 
8  For  form  of  motion  paper,  see  Vol.  IIL 
»  For  form  of  affidavit,  see  Vol.  III. 
10  Re  Foster,  18  Beav.  626;  Wellesley  o. 
Wellesley,  16  Sim.  1 ;  ll)e  G.,  M.  &  G.  601 ; 
.  Wellesley  r.  Momington,  18  Jur.  662,  V. 
C.  K. :  i2«  Lancaster,  18  Jur.  229,  L.  C  &  L. 
JJ.;  Cronch  v.  Waller,  4  De  G.  &  J.  48; 
6  Jur.  N.  S.  826;  Rt  Barnes,  10  W.  R, 
464,  V.  C.  S. ;  Smith  v.  Etches,  1  H.  &  M. 
711;  10  Jur.  N.  S.  124:  8  N.  R.  467;  and 
see.  Ex  parity  HakewiU,  8  De  G.,  M.  & 
G.  116.  The  decision  in  Page  v.  Page,  16 
Beav.  688,  where  such  an  order  was  dis- 
charged is  overruled  by  these  cases ;  but 
see  Caldicott  v.  Baker,  18  W.  R.  449,  V.  C. 
K.  The  order  is  not  as  of  course,  Coul- 
sting  V.  Coulstin^,  8  Beav.  468;  9  Jur. 
687;  see  Ward  v.  Ward,  2  Dev.  Ch.  668; 
Hunt  V.  Booth,  1  Freem.  Ch.  216.  Upon 
a  proper  application,  a  wife  may  be  per- 
mitted to  file  a  bill  against  herhusband, 
fur  a  separation,  in  formd  pavperit.  But 
this  will  not  be  done  until  the  Court  has 
ascertained  by  the  report  of  a  Master,  that 
she  has  probable  cause  for  filing  such  a  bill. 
Robertson  v.  Robertson,  8  Paige,  887. 
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to  carry  on  proceedings  after  decree;^  or  to  appeal^  without  a    Ch.  ii.  §5. 
next  fiiend,  in  formd  pauperis.  ^^ 

It  seems  also  that,  in  a  proper  case,  ^n  infant  will  be  permitted  infant  nwy 

to  sne  by  a  next  friend  in  formd  pauperis^  on  an  ex  parte  motion,  next  ^iencU 

supported  by  affidavit  that  the  infant  cannot  get  any  substantial  ^^/^^^ 

person  to  act  as  next  fiiend.*  '  «emd/€. 

A  husband  and  wife  may  obtain  an  order  of  course  to  sue  in  Bankrupt 

formd  pauperis^  in  respect  of  the  wife's  reversionary  interest  ;*  and  S/omS*'^'' 

where  a  woman  was  ordered  to  be  examined  «>ro  interesse  «wo,  pavperU; 

respecting  a  claim  set  up  by  her  to  some  lands  taken  under  a  se-  husband  and 

questration,  but  was  unable  firom  poverty  to  make  out  or  support  wife; 

her  right,  Uberty  was  given  to  her  to  do  so  informd  pauperis.'  Z]^,^^ 

Proceedings  under  the  Thistee  Relief  Act*  and  the  Infant  intereMewof 
Custody  Act'  may  be  prosecuted  in  farmd  pauperis  ;    and  so  also  or  party  pro- 
may  claims  in  a  suit  by  persons  who  are  not  parties ;  ^  but  in  these  der  Trustee 
cases,  the  order  is  made  on  application  by  ex  pafte  motion,'  sup-  5^^®^^^'" 
ported  by  affidavit,  and  is  not  of  course.  instances. 

A  plaintiff  may  be  admitted  to  sue  as  a  pauper,  upon  the  usual  Fiaintiif  may 

affidavit,  at  any  time  after  the  bill  has  been  filed,  or  summons  ^  s^e^n**^ 

issued ;  ^^  but  he  will  be  liable  to  all  the  costs  incurred  before  his  formd  paur 

admission,^^  and  may  be  attached  for  the  non-payment  of  costs  ^^^bufiu^ 

previously  ordered  to  be  paid,  without  being  first  dispaupered.^^  antSedent 

It  seems  doubtfuL  whether,  after  a  dismissal  of  a  former  suit,  a  costs  con- 
plaintiff  will  be  permitted  to  sue  again  for  the  same  matter  in    ^^^' 

forma  pavpeftis^  without  paying  the  costs  of  the  first  suit ; "  but  puintiff  maj 

the  circumstance  that  the  suit  is  a  second  suit  for  the  same  matter  ^°®  *"  fwmA, 

as  a  former  suit,  in  which  the  plaintiff  had  likewise  sued  as  a  after  dismi*- 

pauper,  is  no  ground  of  objection  to  the  second  suit,  unless  it  can  guit^'for  same 

be  justly  characterized  as  very  vexatious."  matter; 


1  D^Oeehsner  v.  Scott,  24  Bear.  289. 

«  Crouch  V,  Waller,  4  De  G.  &  J.  43;  6 
Jar.  N.  S.  826;  and  see  Martin  v.  Whit- 
moie,  W.  N.  (1869)  42;  17  W.  R.  809,  L. 

a 

8  Ltndsey  v.  Tyrell,  2  De  G.  &  J.  7;  24 
Beav.  124;  8  Jar.  N.  S.  1014. 

4  Pitt  V.  Pitt,  1  Sm.  &  G.  App.  14;  17 
Jar.  671. 

8  James  v.  Dore,  2  Dick.  788. 

8  St  Money 1 18  Beav.  109;  the  Act  is 
10  k  11  Vic.  c.  96. 

7  B€  Hakewill,  8  De  G.,  M.  &  G.,  116; 
the  Act  is  2  &  8  Vic.  c.  64 ;  and  see  pott^ 
Vol.  il.,  Infanl  Outody  Act. 

8  See  Re  Shard,  Partington  «.  Reynolds,  * 
cited  Seton,  1272,  where  tbe  order  is  given ; 
and  see  in  other  cases  Ex  parte  Hakewill, 
8  De  G.,  U.  &  G.  116;  Ex  parte  Fry,  1  Dr. 
k.  S.  818. 

*  Not  by  petition,  see  Seton,  1272;  for 
form  of  motjon  paper,  see  Vol.  III. 

1*  See  Parkinson  «.  Chambers,  8  W.  R. 
84,  Y.  C.  W.;  Braith waiters  Pr.  662;  bat 


a  married  woman  may  apply  before  bill,  if 
the  draft  bill  has  been  settled  and  signed 
by  counsel.  Wellesley  v.  Momington,  18 
Jar.  662;  Re  Barnes,  10  \V.  R.  464,  V. 
C.8. 

u  Mos.  68;  and  see  Ballard  v.  Catling,  2 
Keen,  606;  Charch  v.  Marsh,  2  Hare,  662; 
8  Jur.  64;  Smith  v.  Pawson,  2  De  G.  &  S. 
490;  Prince  Albert  v.  Strange,  2  De  G.  & 
S.  662,  718;  18  Jur.  607. 

i>  Davenport  v.  Davenport,  1  Phil.  124; 
Brown  v.  Story,  1  Paige,  688.  See,  how- 
ever, Bennett  v.  Chudleigh,  2  Y.  &  C.  C. 
C.  164;  Snowball  v.  Dixon,  2  De  G.  & 
S    9 

w  Corhett  «.  Corbett,  16  Ves.  407,  410, 
412;  Brook  «.  Alcock,  20  March,  1884,  V. 
C.E.,  cited  1  Smithes  Ch.  Pr.  666:  but 
see  Fitton  v.  Earl  of  Macclesfield,  1  Vem. 
264;  and  see  Chitty^s  Arch.  1292;  Hawes 
«.  Johnson,  1  Y.  &  J.  10. 

1«  Wild  V.  Hobson,  2  V.  &  B.  106,  112; 
see  Brook  v.  Alcock,  and  Elsam  v.  All- 
cock,  cited  1  Smith's  Ch.  Pr.  666. 
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Gh.  U.  §  6. 


but  second 
suit  for  same 
matter  not  of 
itself  suffici- 
ent ground  of 
objection. 


Oftninfl' 
in  forma  pan- 
peris:     ' 

Petition  for 
admission; 


Certificate  of 
counsel; 

Affidavit  of 
poverty; 


must  be 
sworn  b^  the 
party  him- 
self. 

Admission. 


A  pauper  may  appeal,^  and  where  a  party  has,  in  any  sti^e  of 
the  suit,  obtained  the  common  order  for  his  admission  as  a  pauper, 
no  special  order  is  require^  to  enable  him  to  appeal  without  pay- 
ment of  the  deposit ; '  but  where  he  has  not  been  already  admitted 
as  a  pauper,  an  order  which  can  only  be  made  by  the  Court  of 
Appeal,  authorizing  the  appeal  in  /ormd  pauperis  and  T^thout 
payment  of  the  deposit,  is  necessary ; '  and  it  seems  that  a  certifi- 
cate of  counsel  that  there  ate  special  and  strong  grounds  for  the 
appeal  may  be  required.'* 

In  order  to  be  admitted  to  sue  in  formd  pauperis^  the  plaintiff 
must  present  a  petition  to  the  Master  of  the  Rolls,  containing  a 
short  statement  of  his  case,  and  of  the  proceedings,  if  any,  which 
have  been  had  in  the  cause,  and  praying  to  be  admitted  to  sue  in 
formd  pavperia^  and  that  a  counsel  and  a  solicitor  may  be  assigned 
him.'  » 

This  petition  must  be  underwritten  by  a  certificate  signed  by 
counsel,^  that  he  conceives  the  case  to  be  proper  for  relief  in  this 
Court  ;^  and  must  be  supported  by  an  affidavit,  sworn  by  the 
plaintifi^  that  he  is  not  worth  the  sum  of  5/.,  his  wearing-apparel 
and  the  subject-matter  of  the  suit  only  excepted."  The  meaning 
of  the  affidavit  is,  that  the  plaintiff  has  not  5^,  in  the  world  avail- 
able for  the  prosecution  of  the  suit ;  and  if  he  can  make  an  affida- 
vit with  truth  in  that  sense,  the  omission  to  set  forth  the  details 
of  his  means,  and  the  circumstances  which  render  them  unavailable, 
is  not  such  an  omission  of  material  facts  as  will  induce  the  Court, 
on  that  ground  alone,  to  discharge  the  order.* 

This  affidavit  must  be  sworn  by  the  party  himself;  and  in  a  case 
in  which  it  afterwards  appeared  that  the  affidavit  had  been  sworn 
by  a  third  person,  the  party  was  dispaupered." 

The  petition  and  certificate,  and  an  office  copy  of  the  plaintifiTs 


1  Bland  v.  Bland,  2  J.  &  W.  402 ;  coatra^ 
Taylor  9.  Bouchier,  2  Dick.  604;  Bolton  v. 
Gardner,  8  Paige,  278;  and  see/wst,  Chap. 
XXXir.,  §  %^Rehearing9  and  JppeaU  tn 
Ike  Court  of  Chancery. 

^  Drennan  v.  Andrew,  L.  R.  1  Ch.  Ap. 
800,  L.  C. ;  and  see  cases  cited,  t6.  801,  n. 

(7). 

«  Seton,  1271 ;  see  also  Clarke  v.  Wy- 
bum,  12  Jar.  167,  L.  C. ;  Heaps  v.  Com- 
missioners of  Churches,  {&.,  n.;  L.  R.  1 
Ch.  Ap.  801,  n.  (7);  Bradberry  o.  Brooke, 
26  L.  J.  Ch.  676;  4  W.  R.  699,  L.  JJ.; 
Crouch  V.  Waller,  4  De  6.  £c  J.  48 ;  6  Jur. 
N.  S.  826;  Grim  wood  v.  Shave,  5  W.  R. 
482,  L.  C.  For  form  of  order,  see  Seton, 
1271,  No.  7.  The  order  is  obtainable  on 
ex  parte  motion. 

*  Grimwood  v.  Shave,  5  W.  R.  482,  L. 
C:  and  see  L.  R.  1  Ch.  Ap.  801,  n.  (7). 

'  But  a  plaintiff  feme  covert  cannot 
obtain  the  order  as  of  course,  and  it  must 
therefore  be  applied  for  on  an  e«  parte 


motion  in  the  Court  to  which  the  cause  is 
attached.  Coulsting  v.  Coulsting,  8  Beav. 
468;  Be  Lancaster,  18  Jur.  229,  L.  C.  &  L. 
JJ. ;  Be  Foster,  18  Beav.  626.  For  form 
of  motion  paper,  see  Vol.  III. 

*  As  to  the  duty  of  counsel  for  a  pauper, 
see  lies  v.  Flower,  6  L.  T.  N.  S.  848,  L.  C. 

7  Ord.  YU.  8.     For  forms  of  petition, 
certificate,  and  affidavit,  see  Vol.  III. 

8  The   affidavit  must  not  except  the 
.  just  debts  of  the  plaintiff,  as  appears  at 

onetime  to  have  Deen  allowed:   per  Sir 
J.  L.  Knight  Bruce,  V.  C.,  in  rerry  «. 
,  Walker,  1  Coll.  283;'  Beames  on  Costs,  80; 
and  see  form  of  affidavit,  Vol.  III. 

8  Dresser  v.  Morton,  2  Phil.  286;   and 
see,  as  to  the  poverty  which  entitles  a 

eirson  to  sue  tn  formd  pavperie,  AUen  «. 
cPherson,  6  Beav.  469, 486;  Boddtngton 
V.  Woodley,  6  Beav.  666;   Goldsmith  v. 
Goldsmith,  6  Hare,  125;  Perry  v.  Walker, 
1  Coll.  288,  286. 
^  Wilkinson  v.  Belsher,  2  Bro.  C.  C.  272. 
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affidavit,  and  usually  aLso  a  copy  of  the  bill,  are  lodged  "witli  the    Ch.  n§5. 
Under-Secretary  of  the  Rolls,  who,  if  he  sees  no  cause  against  it,  t    - 

draws  up  and  enters  an  order,  by  which  the  petitioner  is  admitted 
to  sue  in  formA  pauperii^  and  a  counsel  and  solicitor  are  assigned        , 
to  act  on  his  behalf^ 

The  order  should  be  served  upon  the  opposite  party  as  soon  as  Service  of 
possible ;  for  a  plaintiff  admitted  to  sue  in  formd  pauperis  has  ^' 
been  ordered  to  pay  <ftVe9  costs  to  the  defendant,  in  respect  of  a  step 
in  the  cause  taken  before  service  of  the  order ; '  it  seems,  however, 
that  there  is  a  discretion  in  the  Court  in  such  cases,  and  that  the 
order  to  sue  in  formd  patxperis  is  not  necessarily  inoperative  in  all 
cases  until  service."  The  order  should  also  be  lodged  with  the 
Record  and  Writ  Clerk,  for  entry  in  his  books ;  *  and  must  be  pro- 
duced to  the  officers  of  the  Court,  whenever  required  by  them. 

If  an  order  has  been  obUdned  as  of  course  upon  a  suppression 
of  material  &cts,  it  will  be  discharged  on  an  application  by  motion 
on  notice.' 

After  admittance,  no  fee,  profit,  or  reward  is  to  be  taken  of  the  Conse- 
pauperby  any  counsel  or  solicitor,  for  the  despatch  of  his  business,  Jd^adon. 
whilst  it  depends  in  Court,  and  he  continues  in  formd  pauperis  ; 
nor  is  any  agreement  to  be  made  for  any  recompense  or  reward 
afterwards ;  and  any  person  offending  is  to  be  deemed  guilty  of  a 
contempt  of  Court ;  and  the  party  admitted  giving  any  such  fee, 
or  making  any  such  agreement^,  is  to  be  thenceforth  dispaupered, 
and  not  be  admitted  again  in  that  suit  to  sue  in  formd  pauperis,^ 

The  counsel  or  solicitor  assigned  by  the  Court  to  assist  a  person  Comisel 
admitted  in  formd  pauperis^  either  to  sue  or  defend,  may  not  refuse  ^h^  asSm- 
80  to  do,  unless  he  satisfies  the  Judge  who  granted  the  admittance  ^j  °^^  °^^ 
with  some  good  reason  for  his  unwillingness.^ 

When  a  pauper  has  hdd  counsel  assigned  to  him,  he  cannot  be  Pauper  caa- 

1         js  •  g  not  be  heard 

heard  m  person.'  in  person. 

No  process  of  contempt  will  be  issued,  at .  the  instance  of  any 
person  suing  or  defending  in  formd  pauperis^  until  it  be  signed  by 
his  solicitor  in  the  suit.    And  all  notices  of  motion  served,  or  pe-  Notices,  &c, 
titions  presented  on  behalf  of  any  person  admitted  to  sue  or  defend  must  be 

siflmed  Dir  bis 

in  formd  pauperis  (except  for  the  discharge  of  his  solicitor)  must  soudtor. 
be  signed  by  his  solicitor ;  and  such  solicitor  should  take  care  that 
no  such  process  be  taken  out,  and  that  no  such  notice  or  petition 
be  served,  needlessly,  or  for  vexation,  but  upon  just  and  good 
grounds.* 

1  For  form  of  order,  see  Seton,  1271,  «  Braithwaite's  Pr.  663. 

where  an  order  had  been  obtained  on  an  &  See  Nowell  v.  Whitaker,  6  Bear.  407. 

ex  parte  application,  that  the  plaintiff  be  •  Ord.  VII.  9. 

permitted  to  prosecute  in  formd  pamerii,  7  Qrd.  YII.  10. 

the  same  was  vacated  with  costs,    unara  *  Parkinson  «.  Hanbnrj,  4  De  G.,  M.  & 

9,  Cnzeaux,  1  Paif^e,  39.  G.  608. 

3  Baltiird  «.  Catiing,  2  Keen,  606;  see  »  Ord.  YII.  11;  Peny  v.  Walker,  2  T. 

also  Smitii  v.  Pawson,  2  De  G.  &  S.  490.  &  C.  C.  C  666;  4Beay.  462;  and  see  Ord. 

schorcbp.Manh,2Hare,662;  8Jur.64.  UI.  10,  and  Brown  v.  Dawson,  2  Hogan, 
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Ch.  n.  §  6. 


Cost  of  suit, 
where  pcuper 
UDsuccessfal; 


where  sue- 
cessfiiL 


Of  scandal. 


Of  dispauper- 
ing: 


on  the  ground 
of  property; 


A  pauper  may  move  to  dismiss  his  bill  withoat  costs,^  but  the 
motion  must  not  be  made  ex  parte  ;^  and  a  pauper  cannot  amend 
his  bill  by  striking  out  defendants,  except  on  payment  of  their 
costs.'  If  a  cause  goes  against  a  pauper  at  the  hearing,  he  i^  not 
ordered  to  pay  costs  to  the  defendant ;  it  is  said,  however,  that  he 
may  be  punished  personally,  although  the  practice  of  inflicting 
such  punishment  appears  to  be  now  obsolete.^ 

It  seems  to  have  been  formerly  considered,  that  where  a  plaintiff 
sues  in  forma  pauperis,  and  has  a  decree  in  his  favor  with  costs, 
he  will  only  be  entitled  to  such  costs  as  he  has  been  actually  out 
of  pocket ;  *  but  it  is  now  settled,  that  the  costs  of  a  successful 
pauper  are  in  the  discretion  of  the  Court ;  •  and  where  costs  are 
ordered  to  be  paid  to  a  party  suing  or  defending  in  fomid  pauperis^ 
such  costs  are  to  be  taxed  as  dives  costs,  unless  the  Court  otherwise 
directs.^  Where  an  appeal  against  a  decree  in  favor  of  a  person 
suing  in  formd  pauperis  was  dismissed  without  costs,  the  deposit 
was  ordered  to  be  paid  out  to  the  pauper.® 

It  was  determined  as  long  ago  aa  the  time  of  Tothill,  that  a 
pauper  must  pay  the  costs  of  scandal  in  his  answer.^ 

As  a  party  may  be  admitted  to  sue  in  formd  pauperis  at  any 
time  during  the  suit,  so  if,  at  any  time,  it  is  made  to  appefir  to  the 
Court  that  he  is  of  such  ability  that  he  ought  not  to  be  allowed  to  sue 
or  to  continue  to  sue  in  formd  pauperis,  the  Court  will  dispauper 
him  ;^^  therefore,  where  it  was  shown  to  the  Court  that  a  pauper  waa 
in  possession  of  the  property  in  question,  the  Court  ordered  him  to  be 
dispaupered,  though  the  defendant  had  a  verdict  at  Law,  and  might 


76,  as  to  the  liabilities  of  a  pauper's  solici- 
tor. 

1  Although  in  Pearson  v.  Beleher,  8 
Bro.  C.  C.  87,  it  is  stated  that  the  dismis- 
sal is  only  to  be  made  on  payment  of  costs, 
the  order  was  drawn  up  without  costs ;  see 
Beg.  Lib.  1789,  B.  524,  entered  Pearson  v, 
Wolfe;  8  Bro.  C.  C.  87,  ed.  Belt,  n.  1; 
Beames  on  Costs,  88. 

>  Parkinson  v,  Hanbury,  4  De  6.,  M.  & 
G.  608 ;  and  see  Wilkinson  v.  Belsher,  2 
Bro.  C.  C.  272. 

<  Wilkinson  v.  Belsher,  2  Bro.  C.  G. 
272. 

4  Har.  891. 

ft  Angell  V.  Smith,  Prec.  Cha.  220;  see 
Williams  v.  Wilkins,  8  John.  Ch.  65. 

<  Scatchmer  «.  Foulkard,  1  Eq.  Ca.  Ab. 
125,  pi.  8;  Huutton  v.  Uager,  cited  in  An- 
gell v.  Smith,  Prec.  Cha.  220;  Wallop  v. 
Warburton,2Cox,  409;  Rattray  r.  George, 
16  Yes.  283;  Church  v.  Marsh.  2  Hare, 
656 ;  8  Jur.  54 ;  Roberts  v.  Lloya,  2  Bear. 
876;  StHfford  v.  Higginbotham,  2  Keen, 
147;  Williams  v.  Wilkinn,  8  John.  Ch.  66. 
A  plaintiff  suing  in  forma  paupertMj  and  re- 
covering a  legacy  against  executors,  when 
there  was  no  unreasonable  delay  on  their 
part,  ought  not  to  recover  diva  costs,  but 


only  the  actual  expenses  of  the  suit,  to  be 
paid  by  the  executors  out  of  the  assets. 
Williams  v.  Wilkins,  8  John.  Ch.  65. 

7  Ord-  iXL.  5;  see  Beames  on  Costs,  77; 
and  for  cases  since  the  order,  Wellesley  fi. 
Wellesley,  1  De  G.,  M.  &  G.  601 ;  Morning- 
ton  V.  Keen,  8  W.  R.  429,  24  L.  J.  Ch. 
400,  V.  C.  W.;  Phillips  v  Phillips,  4  De 
G.,  F.  &  J.  208,  220;  8  Jur.  N.  S.  146,  L. 
C.  If  a  ^rty,  suing  in  Jarmd  pavperiM^ 
amends  his  bill  after  answer  under  the 
common  order,  it  must  be  upon  the  pay- 
ment of  costs,  as  in  ordinary  suits;  and  if 
he  has  a  meritorious  claim  to  amend  with- 
out costs,  he  must  apply  to  the  Court  by 
special  motion  upon  affidavit  and  notice  to 
the  adverse  party.  Richardson  v.  Rich- 
ardson, 6  Paige.  68. 

8  Phillips  r.  Phillips,  4  De  G.,  F.  &  J. 
208,  220;  8  Jur.  N.  S.  146,  L.  C. 

9  Per  Lord  Eldon,  in  Rattray  v.  George, 
16  Yes.  284;  Tothill,  287. 

«o  Romiily  V.  Grint,2  Beav.  186;  Mather 
9.  Shelmefdine,  7  Beav.  267;  Butler  «. 
Gardener,  12  Beav.  526;  Perry  v.  Walker, 
1  Coll.  229,  286;  8  Jur.  680;  Goldsmith  v. 
Goldsmith,  5  Hare,  126;  Daintree  v, 
Haynes,  12  Jnr.  594,  Y.  C.  E. 
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take  a  writ  of  possession  at  any  time ;  ^  and  so  also  where  a  plain-    Ch.  ii.  §  6. 
tiff  had  offered  by  her  bill  to  redeem  a  mortgage  if  any  thing  should  ^ 

be  found  due  on  it,  she  was  ordered  to  be  dispaupered ;  ^  it  has 
been  decided  that  an  officer  upon  half  pay  (which  is  not  alienable)  ^ 
could  not  proceed  in  Jbrtnd  pauperis^  notwithstanding  he  had 
taken  the  benefit  of  the  Insolvent  Act.*  The  application  to  dis- 
pauper is  made  by  special  motion,  on  notice ;  ^  and  should  be  made 
without  delay.* 

At  Common  Law,  if  a  pauper  act  vexatiously  or  improperly  in  for  vexatious 
the  conduct  of  the  action,  the  Court  will  order  him  to  be  dis-  ^°^°c^- 
paupered :  •  and  in  like  manner,  in  Courts  of  Equity,  if  a  party  who 
is  admitted  to  sue  in  formcL  pauperis  be  guilty  of  vexatious  con- 
duct in  the  suit,''  or  of  vexatious  delays,  or  make  improper  motions, 
he  will  be  dispaupered,  though  the  Court  always  proceeds  very 
tenderly  in  such  points;^  and  it  has  been  said  that  a  pauperis 
liable  to  be  committed  if  he  files  an  improper  bill,  or  otherwise  he 
might  be  guilty  of  great  oppression.*    The  fact  that  the  pauper  « 

has  been  supplied  with  money  by  a  charitable  subscription  for  the 
purpose  of  assisting  him  in  the  conduct  of  the  suit,  although  it 
may  afford  ground  for  impeachment  as  maintenance,  is  no  ground 
upon  which  he  can  be  deprived  of  his  right  to  sue  as  a  pauper  in 
Equity.^^ 

Where  an  issue  is  directed  in  a  pauper's  suit,  he  must  be  ad-  Where  issue 
mitted  as  a  pauper  in  the  Court  in  which  the  issue  is  to  be  tried,  **  d"«ct«d. 
or  otherwise  he  cannot  proceed  in  it,  in  formd  pauperis}^  In  a 
case,  however,  where  the  plainti^  a  pauper,  claimed  as  heir-at-law, 
and  the  defendant  claimed  under  a  will  and  deed,  which  were  dis- 
puted, the  bill  was  retained,  with  liberty  to  the  plaintiff  to  bring 
an  action ;  and  the  tenants  were  ordered  to  pay  the  plaintiff  150/. 
to  enable  him  to  go  to  trial.^ 

An  order  admitting  a  party  to  sue  or  defend  in  formd  pai^peria^  Office  fees, 
while  in  force,  exempts  the  pauper  from  the  payment  of  any  fees 


1  Wyatt's  P.  R.  821.  See  Spencer  v. 
Brranti  11  Yes.  49 ;  see  Also  Taprell  v.  Tay- 
lor* 9  Beav.  498;  Butler  v.  Gardener,  12 
Beav.  525. 

«  Fowler  «.  Davies,  16  Sim.  182;  12  Jur. 
821. 

'  Boddington  «.  Woadlev,  5  Beav.  555. 

4  For  form  of  notice,  see  vol.  III. 

*  See  St.  Victor  t.  Devereax,  9  Jur. 
619,  L.  C. ;  Parkinson  v.  Hanbuiy,  4  De 
G.,  M.  &  G.  508. 

•  2  Chitty*8  Arch.  1260. 

7  Wagner  v.  Mcars,  8  Sim.  127;  and 
tee  Peny  v.  Walker,  1  Coll.  229;  8  Jur. 
680. 

s  Whitelocke  v.  Baker,  18  Ves.  511; 
Wa^^r  r.  Mesrs,  8  Sim.  127 ;  Daintree  v* 
Harnes,  12  Jur.  594,  V.  C  E.;  and  see 
Peny  «.  Walker,  1  CoU.  229;  8  Jur.  680; 


Bnmr,  Port  Co.  v.  Bowser,  5  W.  R.  825, 
y.  C.  K. ;  Steele  v.  Mott,  20  Wend.  679. 
A  part^  suing  as  a  poor  person  is  charge- 
able with  the  costs  of  setting  aside  his  pro- 
ceedings for  irregularity,  or  of  a  contempt 
(Murphy  v.  Oldis,  2  Moll.  475),  or  of  ex- 

Eunging  impertinent  or  scandalous  matter, 
I  the  same  manner  a«  other  suitors.  Rich- 
ardson V,  Richardson,  5  Paige,  58.  A  pau- 
per's solicitor  may  be  made  to  pay  the 
costs  of  any  irregular  proceeding.  Brown 
V.  Dawson,  2  Uoitan,  76. 

9  Pearson  v.  Belchier,  4  Yes.  627,  680. 

»  Corbett  t.  Corbett,  16  Ves.  407,  412. 

u  Gibson  v.  McCarty,  Ca.  t.  Hardwicke, 
811. 

u  Perishal  «.  Squire,  1  Dick.  81 ;  Beamea 
on  Costs,  76:  App.  22;  but  see  Nye  «. 
Maule,  4  M.  &  C.  842, 845. 
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Chains  for 
copies  deliv- 
ered to  pau- 
pers. 


Ch.  ii.  §  5.  in  the  offices  of  the  Court,  except  for  office  copies  m^de  therein : 
for  such  copies,  a  charge  of  one  penny-halfpenny  per  folio  will  he 
made.^  Copies  of  documents  which  the  pauper  may  himself  make 
will  be  marked  as  office  copies,  without  charge.*  The  charges  for 
copies  of  pleadings^  and  other  proceedings  and  documents  de- 
livered, under  the  3d,  4th,  and  5th  rules  of  the  36th  General  Order 
of  the  Court,*  to  a  person  admitted  to  sue  or  defend  in  fbrmd 
pauperis,  or  to  his  solicitor,  by  or  on  behalf  of  any  other  party,  are 
to  be  at  the  rate  of  one  penny-hal^enny  per  folio ;  but  if  such  per- 
son shall  become  entitled  to  receive  dives  costs,  the  charges  for 
such  copies  are  to  be  at  the  rate  of  fourpence  per  folio ;  and  noth- 
ing is  to  be  allowed,  on  taxation,  in  respect  of  such  charges,  until 
such  person,  or  his  solicitor,  shall  have  paid  or«tendered  to  the  so- 
licitor or  party  by'whom  such  copies  were  delivered,  the  additional 
twopence-hal4>enny  per  folio.  But  this  proviso  is  not  to  apply  to 
any  copy  which  shall  have  been  furnished  by  the  party  himself 
who  is  dii-ected  to  pay  the  costs,  and  not  by  his  solicitor.* 

The  charges  for  copies  delivered  by  a  pereon  admitted  to  sue  or 
defend, in  /ormd  pauperis,  other  than  those  delivered  by  his  so- 
licitor, are  to  be  at  the  rate  of  one  penny-halfyenny  per  folio.' 


Charges  for 
copies  deliv- 
ered by  pau- 
pers. 


1  Braithwaite's  Pr.  663 ;  aod  see  Wyatt*B 
P.  R.  820;  Beames's  Orders,  216,  n.  (143). 

S  Braithwaite's  Pr.  568. 

8  These  rules  relate  to  copies  of  docu- 
ments not  made  or  delivered  b}*  the  officers 


of  the  Court,  but  hy  the  solicitors  of  other 
parties  in  the  cause. 

*  Regul.  to  Ord.  Part  IV.  2. 

«  Regul.  to  Ord.  Part  IV.  2,  8.  For 
more  on  the  subject  of  Paupers,  see  po$L 
Cliap.  IV.  §  7. 


CHAPTER  in. 


8UIT8  BY  PERSONS  WHO  ARE  UNDER  DISABILITT. 

Section  I. — Generally, 

The  general  rule  that  all  persons,  of  whatever  rank  or  condition,  Exceptions  to 
and  whether  they  have  a  natural  or  only  political  character,  are  ^  general 
capahle  of  instituting  suits  in  Equity,  is  liahle,  as  has  been  stated,^ 
to  a  few  exceptions.   What  these  exceptions  are.will  be  the  subject 
of  the  present  Chapter. 

The  disabilities  by  which  a  person  may  be  prevented  ifrom  suing,  Disqnalifica- 
may  be  divided  into  two  sorts :  namely,  such  as  are  absolute,  and,  g^2lng  arS^ 
during  the  time  they  last,  effectually  deprive  the  party  of  the  right  ^^  *^'^- 
to  assert  his  claim;  and  such  as  are  qualified,  and  merely  deprive  fied.' 
him  of  the  power  of  suing  without  the  assistance  of  some  other 
party  to  maintain  the  suit  on  his  behalf.    Of  •the  first  sort,  are  the 
disabilities  which  arise  from  Alienage^   OvJtUiwry^  Attainder^  Con- 
vicHon  of  fdony^  and  Bankruptcy  ;  of  the  second  sort,  are  those 
which  arise  from  Infancy^  Coverture^  Idiotcy,  and  Z/unacy. 


Section  II. — Miens, 

With  respect  to  aliens'in  general,  it  is  to  be  observed  that,  al-  Aliens: 
though  by  the  old  law  no  alien,  whether  friend  or  enemy,  could  sue 
in  the  Queen's  Courts,  yet  the  necessity  of  trade  has  gradually  In  what  cases 
done  away  with  the  too  rigorous  restraints  and  discouragements  *^®J'™*y*'**- 
which  formerly  existed ;  and  it  is  now  clear  that,  for  a  mere  per-  Allen  friend 
sonal  demand,  an  alien  bom,  provided  he  be  not  an  alien  enemy,  ^^rwnah' 
may  sue  in  the  Courts  of  this  country.*    This  rule  is  clearly  reo-  demand.. 
ognized  in  Mamkissenaeai  v.  Barker^  where  a  bill  was  filed  against 


1  AiiUy  p.  6. 

s  The  disabilities  of  outlawry  aiid  ez- 
oommunication.aTe  either  wholly  unknown 
in  Ameriea,  or,  if  known  at  all,  are  of  ▼err 
limited  local  existence.  Stoiy  Eo.  Y\J\ 
61.  See  Roosevelt  v.  Crommelin,  lo  John. 
268;  Dilman  v.  Schultz,  6  S.  &  R.  86. 
It  has  lately  been  held  in  England,  that  a 
nan  is  neither  civilly  dead,  nor  under  any 
disability  arising  from  duress  or  undue  in- 
fluence. R*  Metcalfe,  2  De  G.,  J.  &  S. 
U2;  10  Jur.  N.  S.  287,  L.  JJ.;  ib.  224,  IL 
B. ;  and  see  as  to  civil  death,  and  the  st»> 
tus  of  a  nun,  the  cases  there  cited,  and 
Evans  V.  Cassidv,  11  Irish  £q.  248;  Blake 
V.  Blake,  4  Irish' Eq.  849. 

•  Story  £q.  Pi.  ($  61,  62.     An  alien 


friend  is  entitled  to  the  benefit,  and  subject 
to  the  action,  of  the  insolvent  laws  of  the 
State  where  he  resides.  Judd  v.  Law- 
rence,  1  Gush.  8.  In  the  Gourts  of  the 
United  States  he  is  entitled  to  claim  the 
same  protection  of  his  rights  as  a  citizen 
is.  Taylor  v.  GsTpenter,  8  Story.  468;  S. 
G.  2  Wood.  &  M.  1;  Gortes  o.  Uolbrook, 
2  Sandf.  Gb.  686;  Byam  v.  Stevens,  4  Edw. 
Gh.  119.  An  alien  does  not  lose  his  right 
to  sue  in  the  Gourts  of  the  United  States, 
bv  resuKno  in  one  of  the  States  of  the 
Union.  Breedlove  v.  Nicolet,  7  Peters, 
418. 

4  1  Atk.  61 ;  see  also  Pisani  v.  Lawson, 
6  Bin  j|.  N.  G.  90. 
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Copyright  of 
alien,  when 
protected. 


Ch.  m.  §  2.  executors  for  an  account,  by  a  plaintiff  who  had  been  employed  by 
the  testator  in  India  as  his  banyan  or  broker,  and  a  plea  was  put 
in  on  the  ground  that  the  plaintiff  was  an  alien  bom  and  an  infidel, 
not  of  the  Christian  faith,  and  upon  a  cross-bill  incapable  of  being 
examined  upon  oath,  and  therefore  disqualified  from  suing  here ; 
but  the  Court  overruled  the  plea  without  argument;  observing, 
that  the  plaintiff's  was  a  mere  personal  demand,  and  that  it  was 
extremely  clear  that  he  might  bring  a  bill  in  this  Court.  It  was  a 
matter  of  doubt  to  what  extent  the  Court  would  protect  the  copy- 
right of  a  foreigner ;  ^  it  has,  however,  now  been  decided,  that 
where  a  foreign  author  owes  a  temporary  allegiance  to  the  Crown 
of  England,  by  residence  in  this  country,"  or  any  part  of  the 
British  dominions,'  at  the  time  of  his  first  publication  of  the  work, 
not  having  previously  published  it  elsewhere,  he  is  an  author  within 
the  protection  of  the  Copyright  Acts.  By  several  recent  Acts,  a 
system  of  international  copyright  has  now  been  established.^ 

The  right  of  an  alien  to  sue  in  the  Cpurts  of  this  country  was, 
at  Common  Law,  confined  to  cases  arising  upon  personal  demands ; 
for  an  alien  might  trade  and  traffic,  and  buy  and  sell,  and  tl\erefore 
he  was  considered  to  be  of  ability  to  have  personal  actions ;  but 
he  could  not  maintafn  either  real  or  mixed  actions :  ^  because  an 
alien,  though  in  amity,  was  incapable  of  holding  real  property.* 


Right  of  an 
alien,  at  Ck)m- 
mon  Law,  to 
sue. 


1  Delondre  v.  Shaw,  2  Sim.  287 ;  Bentley 
V.  Foster,  10  Sim.  829;  Buxton  v  James, 
6  De  G.  &  S.  80;  2  Kent  (11th  ed.)i  878, 
n.  (b). 

2  Jefferys  v.  Booeey,  4  H.  L.  Cas.  816; 

I  Jar.  N.  'S.  615,  overruling  S.  C.  4  Exch. 
146;  in  Exch.  Ch.,  6  Exch.  680. 

9  Low  V.  Routledge,  L.  R.  1  Ch.  Ap.  42; 

II  Jar.  N.  S.  989,  L.  JJ. ;  affirmed,  S.  C. 
nom.  L.  R.  8  H.  L  100;  Low  v.  Ward, 
L.  R.  6  Eq.  416,  V.  C.  G. 

4  7  &  8  Vic.  c.  12,  and  16  &  16  Vic.  c. 
12;  Cassell  v.  Stiff,  2  K.  &  J.  279;  Buxton 
V.James,  6  De  G.  &  S.  80;  16  Jur.  16; 
Ollendorff  V.  Black,  4  De  G.  &  S.  209;  U 
Jur.  1080;  Wood  v.  Boosey,  L.  R.  2  Q.  B. 
840;  affirmed  L.  R.  8  Q.  B.  228,  Exch. 
Ch. ;  Wood  v.  Chart,  Wood  v.  Wood,  W. 
N.  (1870)  118;  18  W.  R.  622,  V.  C.  J.;  L. 
R.  10  Eq.  198 ;  and  see  as  to  an  alien*8 
copyrigtit  in  designs,  24  &  26  Vic.  c.  78. 

«  Co.  Litt.  129  b. 

«  Co.  Litt.  2  b.  The  title  of  an  alien 
friend  to  land  purchased  by,  or  devised  to 
him,  is  good  against  even'bodv  but  the 
State,  and  can  on!}*  be  divested  by  office 
found,  or  by  some  act  done  bv  the  S^ate  to 
acqnire  possession.  2  Kent  (11th  ed.),  64 
and  66  and  note;  M*Creery  v.  AUender,  4 
Bar.  &  M'H.  409;  Groves  v.  Gordon,  1 
Conn.  HI;  Marshall  v.  Conrad,  6  Call, 
864;  University  «.  Miller,  8  Dev.  191;  Doe 
V.  Homiblea,  2  Hayw.  87;  Buchanan  v. 
Deshon,  1  Har.  &  G.  280;  Scanlan  «. 
Wright,  18  Pick.  628;  Jenkins  v.  Noel,  8 
Stew.  60;  Doe  v.  Robeson,  11  yVheat. 
822;  Dudlejir  v.  Grasivon,  6  Munroe,  260; 


Jackson  v.  Adams,  7  Wend.  867 ;  Brad- 
street  t7.  Supervisors,  &c.  18  Wend-  646: 

1  >Jarman,  Wills  (^  Am.  ed.),  102  [69] 
note  (1);  Wilbur  v.  Tobev,  16  Pick.  179; 
Foss  V.  Crisp,  20  Pick.  124;  Waagh  v. 
Riley,  8  Met  296;  People  v.  Conklin,  2 
Hill,  67;  Sugden  Y.  &  P.  (7th  Am.  ed.) 
884  and  notes.  The  disability  of  aliens  to 
hold  real  estate  has  been  partially  removed 
in  some  States,  and  wholly  in  others.    See 

2  Kent  (11th  ed.)  68,  64  note;  Genl.  Sts. 
of  Massachusetts,  ch.  90,  §  88 ;  Rouche  v. 
Williamson,  8  Ired.  (N.  C.)  146;  Duke  of 
Richmond  v.  Miln,  17  Louis.  312.  In 
States  where  an  alien  cannot  hold  real  es- 
tate, of  course  he  cannot  maintain  eject- 
ment; but  if  he  is  in  possession  of  real 
property,  he  may  maintain  trespass,  oiuire 
clausumf regit.  Bayes  v.  Hogg,  1  Hayw. 
486.  But  an  alien*s  right  to  sustain  an 
ac^on  for  the  recovery  of  land  in  case  of 
an  intrusion  by  an  individual  was  main- 
tained in  M'Creery  v.  AUender,  4  Har.  & 
M'H.  409;  Bradstreet «.  Supervisors,  &c., 
13  Wend.  646;  Waugh  «.  Riley,  8  Met 
296;  see  also  Scanlan  v.  Wright,  18  Pick. 
628;  Jackson  v  Britton,  4  Wend.  607; 
Jackson  Exe  Dent.  Culverhouse  v.  Beach, 
1  John.  Cas.  899;  Gansevnort  v.  Lnnn,  8 
id.  109;  Orser  v.  Hoag,  8  Hill,  79.  An 
alien,  who  holds  land  under  a  special  law 
of  a  State,  may  maintain  a  suit  in  the  Cir* 
cuit  Court  of  the  United  States  relating  to 
such  land.  Bonaparte  v.  Camden,  &e. 
Railroad  Co.,  1  Bald.  816;  see  Conunon- 
wealth  V.  Andre,  8  Pick.  224. 
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By  the  statat«,  intituled  "  An  Act  to  amend  the  Laws  relating    Ch.  m.§a. 
to  Aliens,*'  section  8,  it  was  enacted,  "  that  every  person  now  bom  ^    ~ 

or  hereafter  to  be  bom  out  of  her  Majesty's  dominions,  of  a  mother  ^^^.^^^L 
being  a  natural-bom  subject  of  the  United  Kingdom,  shall  be  capa- 
ble of'  taking  to  him,  his  heirs,  executors,  or  administrators,  any 
estate,  real  or  personal,  by  devise  or  purchase,  or  inheritance  of 
sucicession.''  By  section  4  it  was  enacted,  "  that  from  and  after 
the  passing  of  this  Act,  every  alien,  being  the  subject  of  a  friendly 
State,  shall  and  m$ty  take  and  hold  by  purchsAe,  gift,  bequest,  rep- 
resentation or  otherwise,  every  species  of  personal  property,  except 
chattels  real,  as  fully  and  effectually  to  all  intents  and  purposes, 
and  with  the  same  rights,  remedies,  exemptions,  privileges,  and 
capacities,  as  if  he  were  a  natural-bom  subject  of  the  United 
Kingdom."  And  section  6  enacted  "that  every  alien  now  residing 
in,  or  who  shall  hereafter  come  to  reside  in  any  part  of  the  United 
Kingdom,  and  being  the  subject  of  a  friendly  State,  may  by  grant, 
lease,  demise,  assignment,  bequest,  representation  or  otherwise, 
take  and  hold  any  lands,  houses,  or  other  tenements,  for  th^  pur- 
pose oC  residence  or  of  occupation  by  him  or  her,  or  his  or  her  ser- 
vants, or  for  the  purpose  of  any  business,  trade,  or  manufacture, 
for  any  term  of  years  not  exceeding  twenty-one  years,  as  fully  and 
effectually  to  all  intents  and  purposes,  and  with  the  same  rights, 
remedies,  exemptions,  and  privileges,  except  the  right  to  vote  at 
elections  for  members  of  Parliament,  as  if  he  were  a  natural-bom 
subject  of  the  United  Kingdom." 

But  now,  by  the  recent  "Naturalization  Act,  1870," ^  section  2, 
"  Real  and  personal  property  of  every  description  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same  manner  in 
all  respects  as  by  a  natural-bom  British  subject ;  and  a  title  to  real 
and  personal  property  of  every  description  may  be  derived 
through,  from,  or  in  succession  to  an  alien,  in  the  same  manner  in 
all  respects  'as  through,  from,  or  in  succession,  to  a  natural-bom 
British  subject ;  Provided,  (1.)  That  this  section  shall  not  confer 
any  right  on  an  alien  to  hold  real  property  situate  out  of  the 
United  Kingdom,  and  shall  not  qualify  an  alien  for  any  office  or 
for  any  municipal,  parliamentary,  or  other  franchise;  (2.)  That 
this  section  shall  not  entitle  an  alien  to  any  right  or  privilege  as  a 
British  subject,  except  such  rights  and  privileges  in  respect  of  prop- 
erty as  are  hereby  expressly  given  to  him ;  (3.)  That  this  section 
shall  not  affect  any  estate  or  interest  in  real  or  personal  property 
to  which  any  person  has  or  may  become  entitled,  either  mediately 

1  88  &  84  Vic.  e.  14;  b j  §  16  |)ower  is  88)  are  repealed.    See  as  to  the  rif^hts  of 

giren  to  the  Legislatures  of  British  pos-  descendants  of  British  subjects  who  had 

•QsaioDS  to  ^ve  tne  privile^  of  naturaU-  settled  abroad  before  the  Act;   Fitch  «. 

zatioQ  within  their  own  limits;  bj  §  12,  Weber,  6  Hare,  51;  See  also  Count  De 

regnlations  are  made  as  to  evidence  under  WalPs  case,  6  Moore  P.  C.  216;   12  Jur. 

the  Act:   and  by  §  18,  the  former  Alien  146;   Barrow  v.  lyadkin,  24  Beav.  827; 

Acta  (7^8  Vic  c  66,  and  10  &  11  Vio.  c  Bittson  v.  Stordj,  8  Sm.  &  Q.  ^0. 
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Ch.  m.  §  2. 


In  Baits  be- 
tween aliens, 
upon  con- 
tracts in  a 
foreign  coun- 
try; 


the  decision 
is  governed 
by  the  Ikw 
of  that 
oonntiy. 


Ne  exeat 
Regno: 


or  immediately,  in  possession  or  expectancy,  in  pursuance  of  any 
disposition  made  before  the  p^issing  of  this  Act,}  or  in  pursuance 
of  any  devolution  by  law  on  the  death  of  any  person  dying  before 
the  passing  of  this  Act." 

Although  an  alien  may  maintain  a  suit  in  this  country,  yet,  if 
one  alien  sues  another  upon  a  contract  entered  into  in  a  foreign 
country,  it  would  be  contrary  to  all  the  principles  which  guide  the 
Courts  of  one  country  in  deciding  upon  contracts  made  in  another, 
to  give  a  greater  ef^ct  to  the  contract  than  it  would  have  by  the 
laws  of  the  country  where  it  took  place ;  therefore,  where  a  French 
emigrant,  resident  in  this  country,  obtained  by  duress  securities 
from  another  French  emigrant,  for  the  payment  of  a  demand,  al- 
leged to  be  due  from  him  under  an  obligation  entered  into  in 
France  as  security  for  another,  and  for  which,  according  to  the 
laws  of  France,  his  person  could  not  be  affected :  Lord  Rosslyn 
refused  to  dissolve  an  injunction  which  had  been  obtained  to  te- 
strain  an  action  at  Law  upon  those  securities,  and  intimated  a  very 
strong  opinion,  that  when  the  case  came  on  for  hearing  he  should 
in  all  probability  set  the  securities  aaide.*  Upon  the  same  princi- 
ple, it  was  held  that  the  Court  will  not  grant  a  writ  Ne  exeat 
HegnOy  where  it  appears  that  the  transactions  between  the  parties 
were  entered  into  upon  the  faith  of  having  justice  in  the  place 
where  they  respectively  resided;*  though,  in  the  case  before  him,, 
he  considered  that  the  parties  did  not  deal  upon  any  such  under- 


1  This  was  the  12th  of  May,  1870. 

3  Talleprrand  v.  Boulanger,  8  Yes.  447, 
450.  Suits  are  maintainable  and  are  con- 
stantly maintained  between  foreigners 
where  either  of  them  is  within  the  terri- 
tory of  the  State  in  which  the  suit  is 
brought,  both  in  England  and  America. 
Story  Conf.  Laws,  §  542. 

In  Brinle}'  v.  Avery,  Kirby,  26,  it  was 
held  that  a  plea  in  abatement,  that  both 
parties  are  aliens,  and  that  the  contract 
declared  on  was  made  in  a  foreign  coun- 
try, and  was  to  have  been  performed  there, 
is  good ;  and  *in  Dumoussay  v.  Delevit,  8 
Har.  &  J.  151,  an  action  of  replevin  was 
held  abatable,  on  a  plea  that  both  parties 
were  aliens,  find  the  Court  therefore  had 
not  jurisdiction.  But  in  Barrell  O.Benja- 
min, 15  Mass.  854,  the  Court  were  inclined 
to  the  opinion  that  one  foreigner  may  sue 
another,  who  is  transientlv  within  the 
'  jurisdiction  of  the  Courts  o^  a  State,  upon 
a  contract  made  between  them  in  a  foreign 
country.  In  construing  such  contracts, 
the  Ihw  of  the  place  where  they  are  made 
will  be  administered.  Jb.  p.  857 ;  Story 
Conf.  Laws,  §  270  et  uq. ;  De  La  Vega  o. 
Yianna,  1  B.  &  Ad.  284.  But  the  rem- 
edy will  be  applied  according  to  the  law 
of  the  place  where  it  is  pursued.  A  con- 
troversy between  two  foreigners,  who  are 
private  citizens,  is  not  cognizable  in  the 
Courts  of  the  United  States  under  the 
Constitution.  See  Barrell  v.  Benjamin,  15 
Mass.  857.- 


In  De  La  Vega  v.  Yianna,  1  B.  &  Ad. 
284,  it  was  held  that  one  foreigner  mav 
arrest  another  in  England  for  a  debt  whi^ 
accrued  in  Portugal  while  both  resided 
there,  though  the  Portuguese  law  does 
not  allow  of  arrest  for  debt.  In  the  above 
case,  Lord  Tenterden  C.  J.,  remarked, 
that  a  person  suing  in  England  roust  take 
the  law  as  he  find:)  it;  he  cannot,  by  vir- 
tue of  any  regulation  in  his  own  countxy, 
enjoy  greater  advantages  than  other 
suitors  in  England,  and  he  ought  not 
therefore  to  be  deprived  of  any  superior 
advantage  which  the  law  of  this  country 
may  confer.  He  is  to  have  the  same 
rights  which  all  British  subjects  are  enti- 
tled to.  The  remedy  upon  contracts  is 
governed  by  the  law  of  the  place  where 
the  parties  pursue  it.  See  also  Whitte- 
more  v,  Adams,  2  Cowen,  626 ;  Willing  v. 
Consequa,  1  Peters  C.  C.  817;  Contois  v. 
Carpentler,  1  Wash.  C.  C.  876;  Wyman 
V.  Southward,  10  Wheat  1;  Don  v.  Lipp- 
man,  5  CI.  &  Fin.  1;  Hinkley  v.  Morean, 
8  Mason,  88;  Titus  v.  Hobart,  5  Mason, 
878;  Atwater  v.  Townsend,  4  Conn.  47; 
Story  Conf  Laws,  §§  568-571.  The  same 
doctrine  was  maintained  in  Smith  v.  Spi- 
nolla,  2  John.  108.  See  also  Peck  «. 
Hozier,  14  John.  846;  Sicard  v.  Whale,  11 
John.  194;  Talleyrand  v.  Boulanger,  8 
Sumner's  Yes.  447,  note  (a). 

s  Robertson  v.  Wilkie,  Amb.  177;  and 
see  De  Carrie  v,  De  Calonne,  4  Yes. 
690. 
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Standing,  and  therefore  refused  to  discharge  the  writ  without 
security ;  i^  however,  one  of  the  parties  is  an  Englishman,  and 
they  were  both  resident  in  different  countries  at  the  time  the  con- 
tract was  entered  into,  the  Court  will  not  discharge  a  Ne  exeat  ob- 
tained by  the  party  resident  in  this  country,  against  the  other  who 
had  casually  come  hither  on  the  ground  that,  by  the  law  of  the 
country  of  which  the  other  was  a  native,  he  would  be  exempt  from 
arrest  for  a  debt  of  the  same  nature.^  It  is,  however^  to  be  ob- 
served, that  with  respect  to  writs  of  Ne  exeat  Begno^  Lord 
Northington  is  distinctly  stated  to  have  thought,  that  this  process 
ought  not  to  be  granted  between  foreigners ;  *  and  in  De  Carriere 
Y,  De  Calonne^*  Lord  Rosslyn  s^d,  it  is  very  delicate  to  interfere 
as  against  foreigners,  whose  occasions  or  misfortunes  have  brought 
them  here,  by  an  application  of  this  writ  to  them ;  and  that  it 
would  be  a  necessary  term,  that  it  should  be  simply  a  case  of 
eqiuty,  affording  no  ground  to  sue  at  law. 

With  respect  to  alien  enemies,  the  law  is  clearly  settled  by 
numerous  cases,  that  an  alien  enemy  not  resident  here,  or  resident 
here  without  the  permission  of  the  government,  cannot  institute 
any  suit  whatever  in  this  country,  whether  at  law  or  in  equity, 
either  for  real  or  personal  property,  until  both  nations  be  at  peace ;  * 
and  it  is  said,  that  the  question  whether  he  is  in  amity  6r  not, 
should  be  tried  by  the  record,  mz.^  by  the  production  of  the  pro- 
clamation of  war.*  It  is  to  be  observed,  that  in  declaring  war, 
the  Queen,  in  her  proclamation,  usually  qualifies  it,  by  permitting 
the  subjects  of  the  enemy  resident  here  to  continue  so,  as  long  as 
they  peaceably  demean  themselves ;  so  that  such  persons  are  to  be 
deemed  in  effect  alien  friends ;  *  therefore,  where  an  alien  enemy 
has  lived  here  peaceably  a  long  time,  or  has  come  here  for  refuge 
and  protection,  the  Court  will  discountenance  pleas  of  alienage 
'against  him.^  It  seems,  also,  that  a  prisoner  of  war  may  sue  upon 
a  contract  entered  into  by  him  during  the  time  of  his  captivity.® 


Ch.  m.  §  2. 


when  it  will 
not  be  dis- 
chaiged; 


not  usually 
granted 
between 
foreignerSf 


except  when 
the  equity  is 
very  clear. 


Alien  ene- 
mies cannot 
sue,  unless 
resident  here 
b^  Queen*8 
hcense, 


or  under  the 
proclamation 
of  war. 


Prisoners  of 
war. 


1  Flack  V.  Holm,  1  J.  &  W  406,  418, 
418. 

a  4  Yes.  686. 

s  4  Ves.  690. 

4  Co.  Litt  120  b.;  6  T.  R.  28;  1  Boe. 
&  P.  168;  8  Bos.  &  P.  113;  Alcinous  o. 
Nigren,  4  El.  Ik  Bl.  217;  S.  C.  lurni.  Alee- 
nins  V.  Nvgren,  1  Jur.  N.  S.  16;  Story 
£q.  PI.  $§61-64;  Mumford  v.  Mumford, 

I  Gall.  866;  Brad  well  v.  Weeks,!  John. 
Ch.  208;  Crawford  «.  Wm.  Pena,  1  Peters 
C.C.  106;  Wilcox  V.  Henry,  1  DalU  60; 
B«ll  9.  Chapman,  10  John.  188 ;  Hepburn's 
ease,  8  Bland,  96;  Griswold  o.  Wadding- 
ton,  16  John.  488;  Clemonston  «.  Blessig, 

II  £xch.  186,  141,  note;  Dean  v.  Nelson, 
Sup.  Ct  U.  S.  10  Am.  Law  Beg.  N.  8. 221, 
and  the  learned  note  and  authorities  cited 
at  the  end  of  that  case. 

•  Co.  Litt  by  Harg.  &  But  129  b.  n.  2. 

•  Co.  Litt  by  Harg.  &  But  129  b.  n.  8. 

VOL.  I. 


^  Wyatt»s  P.  R.  827;  Story  Eq.  PI. 
S  62 ;  Bradwell  v  Weeks,  1  John.  Ch.  208 ; 
Sussell  «.  Skipwith,  6  Binn.  241. 

8  Sparenburgh  «.  Bannatyne.  1  Bos.  & 
P.  168;  Maria  v.  Hall,  2  Bos.  &  P.  286; 
1  Taunt  88;  Crawford  o.  The  William 
Penn,  3  Wash.  C  C.  484. 

In  many  cases,  an  alien  enemy  is  enti- 
tled even* to  sue  for  his  own  ri^ts;  as, 
when  he  is  permitted  to  remam  in  the 
country,  or  is  brought  here  as  a  prisoner 
of  war.  He  is  recognized  in  our  Cfonrts  in 
his  oharacter  as  executor;  and  in  all  cases 
his  property  is  protected  and  held  in  trust 
for  nim  until  the  return  of  peace.  Brad- 
well  0.  Weeks,  1  John.  Ch.  208;  Bell  «. 
Chapman,  10  John.  188;  Clarke  o.  Morey, 
10  John.  69;  Hutchinson  v.  Brock,  il 
Mass.  119;  Parkinson  o.  Wentworfh,  11 
Mass.  26;  Russell «.  Skipwith,  6  Binn.  241. 
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Resident 
trader  in  an 
enemy's 
country  can- 
not sue ; 

although  a 
neutral, 

or  a  consul, 


or  a  British 
subject,  if 
trading  with- 
out a  Dcense; 


thoufi^h  resid- 
ing tnere  in  a 
diplomatic 
«  capacity. 


British  sub- 
jects 


trading  with 
licenses,  must 
confine  their 
trade  to  that 
licensed. 


In  what  cases 
suits  can  be 
maintained 
by  others, 
relating  to 
the  property 
of  enemies. 


The  mere  circamstance  of  residing  in  a  foreign  country,  the  gov- 
ernment of  which  is  at  war  with  this  country,  and  of  carrying  on 
trade  there,  is  sufficient  to  constitute  any  person  an  alien  enemy, 
even  though  he  would  not  otherwise  be  considered  in  that  charac- 
ter.^ Thus,  a  subject  of  a  neutral  State,  resident  in  a  hostile  State 
in  the  character  of  consul  of  the  neutral  State,  will,  if  he  carry  on 
trade  in  the  hostile  country,  be  considered  a«  an  alien  enemy,  and 
disqualified  from  suing  in  the  Courts  of  this  country ;  although, 
had  he  merely  i^sided  there  in  his  diplomatic  character,  he  would 
not  -have  been  disqualified.^  And  even  if  a  British  subject,  resid- 
ing in  a  foreign  State  which  is  at  war  with  this  country,  carry  on 
trade  there  without  a  license  fron\the  government  of  this  country, 
his  trading  will  be  considered  such  an  adherence  to  the  Queen's 
enemies  as  will  incapacitate  him  from  maintaining  a  suit  here ; ' 
and  although  he  be  an  ambassador,  or  other  representative  of  the 
Crown  residing  in  a  hostile  State,  yet  if  he  carry  on  trade  in  such 
State  without  a  license,  he  will  deprive  himself  of  the  right  to  sue 
in  the  municipal  courts  of  this  country,  because  he  is  lending  him- 
self to  the  purposes  of  the  enemy  by  furnishing  him  with  resources.* 

If,  however,  a  subject  of  this  country,  residing  in  a  hostile 
country,  have  a  license  from  this  government  to  trade,  he  will  not 
incur  any  disability  as  long  as  he  confines  himself  to  the  trade 
authorized  by  such  license ; '  but  if  a  person  having  a  license  to 
reside  in  a  hostile  country,  and  to  export  com  or  other  specified 
articles  to  this  country,  were  to  use  such  license  beyond  its  ex- 
pression, for  the  purpose  of  dealing  in  articles  to  which  it  has  no 
relation,  he  cannot  maintain  that  such  dealing  is  not  an  enemy's 
dealing.® 

The  disability  to  maintain  a  suit  on  account  of  alienage,  extends 
to  all  cases  in  which  an  alien  enemy  is  interested,  although  his 
name  does  not  appear  in  the  transaction,''  thus,  it  has  been  held, 
that  an  action  at  law  cannot  be  maintained  upon  a  policy  of  in- 
surance upon  the  property  of  an  alien  enemy,  even  though  the 
action  is  brought  in  the  name  of  an  English  agent,^  and  though  it 
is  alleged  that  the  alien  is  indebted  to  the  agent  in  more  money 


1  1  Kent  (11th  ed.).  76  et  ieq. ;  Case  of 
the  Sloop  Chester,  2  Dallas,  41;  Murray  o. 
Schooner  Betsey,  2  Cranch,  64;  Maley 
V.  Shattttck,  8  Cranch,  488;  Livingston 
V.  Maryland  Ins.  Co.,  7  Cranch,  506;  The 
Venus,  8  Cranch,  268;  The  Francis,  8 
Cratich,  868;  Chitty  Cont  (10th  Am.  ed.) 
198,  199;  Society  v.  Wheeler,  2  Gall. 
106. 

a  Albrecht  v,  Snssman,  2  V.  &  B.  828, 
827. 

s  M*ConneIl  v.  Hector.  8  Bos.  &  P.  118; 
O'Mealey  v.  Wilson,  1  Camp.  482,  but  he 
may  lawfully  provide  fbr  the  necessities  of 
Englishmen  detained  abroad,  and  may,  on 
the  return  of  peace,  enforce  contracts  made 


for  such  purposes.  Antoine  o.  Morshead 
6  Taunt.  287;  Dobammel  v.  Pickering,  2 
Stark.  92; 

4  Ilx  part€  Baftlehole,  18  Yes.  526,  628. 

A  Exparte^  Baglebole,  18  Ves.  629:  see 
Crawford  t;.  The  William  Penn,  8  Wash. 
C.  C.  484. 

e  £x  parity  Baglehole,  18  Yes.  529. 

7  Crawford  v.  The  William  Penn,  1  Pe- 
ters C.  C.  106.  It  is  no  objection,  after 
the  war,  that  the  suit  was  originally 
brought  by  the  plaintiff  as  trustee  for  an 
alien  enemy.  Hamersley  v.  Lambert,  2 
John.  Cb.  508. 

8  Bristow  V.  Towers,  6  T.  B.  85. 
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than  the  value  covered  by  the  policy.*    Where,  however,  a  certain  .Ch.  in.  §  2. 
trading  of  an  alien  enemy  (viz.y  for^specie  and  goods  to  be  brought  ^    ~ 

from  the  enemy's  country  in  his  ships  into  our  colonial  ports)  was 
licensed  by  the  King's  authority,  it  was  held,  that  an  insurance  on 
the  enemy's  ship,  as  well  as  on  the  cargo,  was  in  furtherance  of  the 
same  policy,  which  allowed  the  granting  of  the  licenses  to  authorize 
the  trade ;  and  that  effect  ought,  therefore,  to  be  given  to  tibe  or- 
dinary means  of  indemnity,  by  which  that  trade  (from  the  contin- 
uance of  which  the  public  must  be  supposed  to  derive  benefit)  may 
be  best  promoted  and  secured ;  the  Court  of  Eang's  Bench,  there- 
fore, determined,  that  an  action  brought  by  an  English  agent  to 
recover  the  amount  of  the  insurfmce  on  the  ship,  might  be  main- 
tained, notwithstanding  the  ship  belonged  to  an  enemy.^  It  was 
held,  however,  that  although  in  such  a  case  the  agent  might  sue, 
because  the  King's  license  had  purged  the  trust  in  respect  to  him 
of  all  its  injurious  consequences  to  the  public  interest,  yet  thsif,  it 
had  not  the  same  effect  of  removing  the^personal  disability  of  the 
principal,  so  as  to  enable  him  to  sue  in  his  own  name.' 

The  disability  to  sue  under  which  an  alien  enemy  lies  is  personal,  Anen  ene- 
and  takes  away  from  the  Queen's  enemies  the  benefit  of  her  Courts,  fii^^uis  of 
whether  for  the  purpose  of  immediate  relief  or  of  giving  assistance  discovery^ 
in  obtaining  that  relief  elsewhere ;  therefore,  an  alien  enemy  can- 
not institute  a  suit  for  the  purpose  of  obtaining  a  discovery,,  even 
though  he  seek  no  further  relief^ 

The  right  of  an  alien  to  maintain  a  suit  relating  to  a  contvact  in  Right  of  alien 
only  suspended  by  war  if  the  contract  was  entered  into  previously  fg'^^reiyrah 
to  the  commencement  of  the  war,  and  it  may  be  enforced  upOn  pended  dm^ 
the  restoration  of  peace.*    Upon  this  principle,  in  bankruptcy,  the  "*^  "^^ 
proof  of  a  debt  due  to  an  alien  enemy,  upon  a  contract  made 
before  the  war  broke  out,  was  admitted,  reserving  the  dividend.® 
But  no  suit  can  be  sustained  to  enforce  an  obligation  arising  upon  as  to  con- 
a  contract  entered  into  with  an  alien  enemy  during  war,  such  con-  £to*before- 
tract  bein^  absolutely  void.^    And  where  a  policy  of  insurance. 


I  Brandon  v.  Nesbitt,  6  T.  R.  28. 

s  Kensington  v.  Inglis,  8  East,  273,  288. 

*  Kensington  v.  Infills,  8  East,  278. 

^  Daubigny  v.  Davallon,  2  Anst  462; 
bat  see  Aibrecht  v.  Sussman,  2  V.  &  B. 
324,826,827;  Story  Eq.  PI.  §  68,  n.- (4). 
An  alien  friend,  it  is  well  known,  maj 
maintain  a  bill  for  discovery  in  aid  of  a 
suit  in  a  foreign  country.  2  Story  £q. 
Jnr.  §  1495;  Mitchell  «.  Smith,  1  Paige, 
287;  Story  £q.  PI.  §  58  in  note. 

»  Alcinous  V.  Ki|jen,  4  £1.  &  Bl.  217; 
8.  C.  nom,  Alcenius  v.  Nvgien,  1  Jar. 
N.  8.  16;  Chitty  Contr.  (10th  Am.  ed.) 
199;  Flindt  v.  Waters,  15  East,  260;  Hsm- 
ilton  V.  Eaton,  2  Marsh.  C.  C.  1 ;  Bnchan- 
an  9,  Curry,  19  John.  187 ;  Clemontson  v. 
Bleesie,  11  Ezch.  185.  141,  note;  Story 
Ea.  pn  %  64;  Hamersley  «.  LRmbert,  2 
Jmid.  Ch.  508;   Brad  well  «.   Weeks,  1 


John.  Ch.  206.  And  in  Massachusetts 
the  statutes  of  limitation  of  personal  ao- 
tibns  are  expressly  suspendea  in  favor  of 
an  alien  during  the  war.  Genl.  Sts.  ch.  • 
156,  §  8.  See  Hopkirk  «.  Bell,  8  Cranch, 
454.  A  plea,  that  the  plaintiff  was  an 
alien  enemy,  is  sufficiently  answered  by  a 
treaty  of  peace,  made  after  the  plea'  was 
filed.  Johnson  v,  Harrison,  6  Litt.  226. 
The  Court  will  take  notice  of  the  fact, 
though  the  plaintiff  do  not  reply  it  Ibid. 
Treaties  with  foreign  nations  are  part  of 
the  law  of  the  land,  of  which  the  Courts 
are  bound  to  take  notice.  Baby  v.  Dubois, 
1  Blackf.  255. 

9  ExparU  Bonssmaker,  18  Yes.  71. 

7  ExparU  Boussmaker,  18  Yes.  71;  and 
see  Exposito  v,  Bowden,  in  Ex.  Ch.  7  £1. 
&  Bl.  779;  5  W.  R.  782,  as  to  the  dissolu- 
tion  of  contracts  by  a  declaration  of  war. 


( 
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Ch.  m.  §  3. 


but  not  aa  to 
oontntcts 
entered  into 
daring  ^rar. 


When  objec- 
tion may  be 
taken. 


Effect  of  a 
Trar  upon  a 
suit  already 
commenced. 


Plea  of  alien 
ehemy. 


on  behalf  of  French  subjects  was  entered  into  just  before  the 
commencement  of  the  war,  upon  which  a  loss  was  sustained  in 
consequence  of  capture  by  a  British  ship,  after  hostilities  had  com- 
menced, the  proof  of  a  debt  arising  from  such  policy,  which  had 
been  admitted  by  the  commissioner  in  bankruptcy,  was  ordered  to 
be  expunged.^  The  principle  upon  which  the  last  mentioned  case 
was  d£cided  is  fully  stated  by  Lord  EUenborough  in  Brandon  v. 
Curling^*  where  it  is  laid  down  by  his  lordship  as  a  rule,  that  every 
insurance  on  alien  property  by  a  British  subject  must  be  imder- 
stood  with  this  implied  exception,  ^  that  it  shall  not  extend  to  cover 
any  loss  happening  during  the  existence  of  hostilities  between  the 
respective  countries  of  the  assure<}  and  assurer.^ 

A  defence  on  the  ground  that  the  plaintiff  is  an  alien  enemy, 
should  be  made  by  plea  before  answer.  Thus,  where  a  bill  was 
filed  by  a  plaintiff  residing  in  a  foreign  country  at  war  with  this, 
for  a  commission  to  examine  witnesses  there,  and  the  defendant 
put  in  an  answer,  an  application  for  an  order  for  the  commission 
was  granted :  though  it  was  objected  that  the  Court  ought  not  to 
grant  a  commission  to  an  enemy's  country,  the  Court  being,  as  it 
seems,  of  opinion  that  the  objection  had  come  too  late.* 

It  does  not  appear,  from  any  case  in  the  books,  what  would  be 
the  effect  of  a  war  breaking  out  between  the  country  of  the  plain- 
tiff and  this  country,  .after  the  commencement  of  the  suit ;  but, 
from  analogy  to  what  is  stated  by  Lord  Chief  Baron  Gilbert  to  be 
the  practice  of  the  Court  with  regard  to  outlawry,  namely,  that  if 
it  is  not  pleaded  it  may  be  shown  to  the  Court  on  the  hearing,  as 
a 'peremptory  matter  against  the  plaintiff's  demands,  because  it 
shows  the  right  to  the  thing  to  be  in  the  Queen,^  it  is  probable 
that  the  Court  would,  under  such  circumstances,  stay  the  pro- 
ceedings.* 

It  appears  to  be  the  essence  of  a  plea  that  the  plaintiff  is  an  alien 
enemy,  to  state  that  the  plaintiff  was  bom  out  of  the  liegance  of 
the  Queen,  and  within  the  liegance  of  a  State  at  war  with  us ;  but 
where  the  plea  contains  words  which  amount  in  substance  to  an 
allegation  of  these  facts,  it  will  be  sufficient,  although  they  are  not 
averred  with  the  same  strictness  that  is  required  by  the  rules  of 
law.    Thus,  where  a  plea  averred  that  the  plaintiffi  were  French- 


1  Ex  parte  Lee,  13  Yes.  64. 

s  4  East,  410. 

s  Cahill  V.  Shepherd,  12  Yes.  886. 

«  Gilb.  For.  Rom.  63. 

s  Story  £q.  PI.  §  54.  If  the  plaintiff 
becomes  an  alien  enemy  after  the  com- 
mencement of  the  suit,  title  defendant  may 
plead  it.  Bell  v.  Chapman,  10  John.  188. 
But  as  the  disability  is  merely  temporary, 
if  the  suit  is  not  abated  during  the  war, 
it  is  no  objection  afltfr  the  war,  that  ^he 
plaintiff  was  an  alien  enemy  when  the 
■nit  was  brought    Hamersley  «.  Lambert, 


2  John.  Ch.  608.  The  effect  of  the  plea 
of  alien  enemy  is  not  to  defeat  the  process 
entirely,  but  to  suspend  it.  Hutchinson  v. 
Brock,  11  Mass.  110;  Parkinson  v.  Went- 
worth,  11  Mass.  26;  Levine  v.  Taylor,  12 
Mass.  8;  Hamersley  v,  Lambert,  2  John. 
Ch.  608. 

Where  the  plaintiff  becomes  an  alien 
enemy  after  judgment,  the  Court  will 
not,  on  motion,  stay  or  set  aside  the  exe- 
cution.  Buckley  v.  L^'ttle,  10  John.  117. 
See  Owens  v.  Hanney,  9  Cranch,  180. 
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men,  aliens,  and  enemies  of  the  King,  the  Court  held,  that  the  plea    Ch.  m.  §  3. 
was  sufficient :  the  word  alien  being  a  legal  term,  importing  bom  ^    ~ 

out  of  the  liegance  of  the  King,  and  within  the  lieganee  of  some 
other  State ;  and  the  words.  Frenchmen  and  enemies  of  the  King, 
showing  that  they  were  the  subjects' 6f  a  ^tate  at  war  with  this 
country.^ 

It  is  to  be  observed,  that  the  Courts  here  take  notice,  without  War  with  this 
proo^  of  a  war  in  which  this  country  is  engaged ;  but  a  war  be-  SaUy^"^" 
tween  foreign  countries  must  be  proved.^  ticed;  secus,  a 

In  all  cases  of  a  person  permitted  to  sue  in  equity,  if  he  state  foreign  coun- 
himself  in  his  bill  to  be  resident  abroad,  or  if  it  comes  to  the  knowl-  ^^' 
edge  of  the  defendant  that  he  is  actually  so,  the  defendant  may  Security  for 
obtain  an  order  of  the  Court  thit  the  plaintiff  shall,  before  he  pro-  *^ 
ceeds  further,  give  security  to  answer  to.the  defendant  the  costs  of 
the  suit.'    The  practice  with  respect  to  this  rule  has  been  before 
stated ;  ^  and  is  applicable  to  aliens  and  foreigners,  as  well  as  to 
natural  bom  subjects.^    It  seems  that  an  alien  resident  in  this 
country  will  not  b^  required  to  give  security  for  costs,  although 
his  residence  here  is  merely  temporary,  and  for  the  purpose  of 
carrying  on  the  suit.' 

Section  III.  —  Persona  attainted  or  convicted. 

Formerly,    after  judgment  of  outlawry,   or    of   death,   in    a  j^tt^inder 
prosecution  for  treason  or  felony,  the  criminal  was   said  to  be  and  forfeiture 
attainted,    attinchis^  or    blackened,''    and    became  incapable    of  i^^^^  ^""^'^ 
maintaining   a    suit   in  any    Court    of  justice,   either    civil    or 
criminal,  unless  for  the  purpose  of  procuring  a  reversal   of  his 
attainder;'  he  also  incurred  a  forfeiture  of  all  his  property,  real  Conse- 
and  personal,*  and  was  disqualified  from  holding  any  which  he  *1J^*^^ 
might  in  future  acquire,  either  by  descent,  purchase,  or  contract ;  ^^ 
but  now,  by  the  33  and  34  Vic.  c.  23,  from  and  after  the  4th  of 
July,  1870,"  no  confession,  verdict,  inquest,  conviction  or  judg- 

1  Daubigny  v.  DavaUon,  2  Anat.  462,  York,  1709,  it  considered  aa  dvUUer  mor- 

468.  fttttf.    Jackson  «.  Catlin,  2  John.  248.   One 

^  Dolder  v.  Lord  HuntinRfleld,  11  Yea.  attainted  under  the  Act  cannot  sastain  an 

892;  and  see  Alcinous  v.  Nigren,  4  £1.  &  action  for  rent  due  to  him  previous  to  the 

BK  217;  S.  C.  nom.  Alcenius  v.  Nygren,  1  passfinp;  of  the  Act,  or  make  it  a  set-off  in 

Jut.  N.  S.  16.  an  action  hy  his  lessee.     Sleght  v,  Kade, 

s  Meliomcchy  v.  Meliorucchy,  2  Yea.  2  John.  286. 

S-  24;  Green  «.  Cbamock,  1  Yes.  J.  896;  A  plea  of  attainder  is  of  rare  occurrence. 

Hoby  V.  Hitchcock-,  6  Yes.  699;   Seilaz  v,  and  a  plea  of  this  sort  in  equity  would 

Hanson,  ib.  261 ;  Drever  v.  Maudeslej,  6  probably   be   construed  with    the   same 

Buss.  11.  strictness  as  the  like  plea  is  at  law.    Story 

4  See  mUe,  pp.  27-87.  Eq.  PI.  §  728. 

*  For  more  as  to  trading  with  alien  ene-  *  But  not  such  land,  stock,  or  cko»t»  in 
lilies,  see  The  Hoop,  Tudor*s  L.  C.  Merc.  aedon  as  he  holds  as  a  trustee  or  mort- 
Law,  787-813.  gagee;  see  18  &  14  Vic.  c.  60,  §  46;  and 

<  Cambottie  v.  Inneate,  1  W.  R.  688  Y.  see,  before  the  Act,  Ex  partt  Ty^on,  1  Jnr. 

G.  W. ;  and  see  Ainsley  v.  Sims,  17  Beav.  472 ;  nor  lands  of  whicn  he  is  only  eqnit- 

67 ;  17  Jur.  667 ;  Swanzy  o.  Swanzy,  4  K.  able  owner.     Attorney-General  v.  Sands, 

&  J.  287;  4  Jnr.  N.  3.  1018.  Tudor,  R.  Prop.  664-679. 

7  4  Bla.  Com.  881.  lo  Bullock  v.  Dodds,  2  B.  &  Aid.  277. 

•  ICxparU  Bullock,  14  Yes.  462, 464.  A  u  The  day  on  which  the  88  &  84  Yic.  c 
penon  attainted  under  the  Aot  of  New  28  received  the  royal  assent. 
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SUITS  BY  PERSONS  WHO  ABB  UNDER  DISABILITY. 


Ch.  Ill  §  3. 


Attainder 
and  forfeiture 
now  abol- 
ished; 33  & 
34  Vic.  c  23, 

§1. 

Convict  dis- 
abled to  sue 
for  or  to  alien- 
ate property; 
33  &  34  Vie. 
c.  23,  §§8,30. 

What  things 
were  forfeited 
on  attainder: 

for  treason; 


and  for 
felony. 


From  what 
time  forfeit- 
ure took 
place: 

of  real  estate; 

of  chattels. 


ments,  of  or  for,  any  treason  or  felony,  or  fdo  de  ««,  causes  any 
attainder  or  corruption  of  blood,  or  any  forfeiture  or  escheat ;  the 
law  of  forfeiture,  consequent  upon  outlawry  is,  however,  not 
affected ;  ^  and  no  action  at  law  or  suit  in  equity  for  the  recovery  of 
any  property,  debt,  or  ^SLiaa^e  whatsoever  can  be  brought  by  any 
convict  ^  against  any  person  during  the  time  while  he  shall  be  sub- 
ject to  the  operation  of  the  Act  ;*  and  every  convict  is  incapable, 
during  such  time  as  aforesaid,  of  alienating  or  charging  any  pro- 
perty, or  of  making  any  contract ;  but  these  disabilities  are  sus- 
pended during  the  time  which  he  may  be  lawfully  at  large  under 
any  license.* 

With  respect  to  the  forfeiture  of  real  estates  by  attainder,  there 
was  a  distinction  between  attainders  for  treason  and  for  felony.  By 
attainder  for  treiason,  a  man  forfeited  all  estates  of  inheritance, 
whether  fee-simple  or  fee-tail,  and  all  his  rights  of  entry  on  lands 
or  tenements  which  he  had  at  the  time  of  the  offence  committed,  or 
at  any  time  afterwards,  to  be  for  ever  vested  in  the  Crown,  and 
also  the  profits  of  all  lands  and  tenements  which  he  had  in  his  own 
right,  for  life  or  years,  so  long  as  such  interest  should  subsist ;  ^  but 
with  respect  to  the  attainder  for  felony,  the  54  Geo.  III.  c.  145, 
enacted,  that  except  in  cases  of  high  treason,  petit  treason,  and 
murder  or  abetting  the  same,  no  attainder  should  extend  to  the 
disinheriting  any  heir,  nor  to  the  prejudice  of  the  right  or  title  of 
any  person,  except  the  offender  during  his  life  only ;  and  upon  the . 
death  of  the  offender,  every  person  to  whom  the  right  or  interest 
of  any  lands  or  tenements  should  or  might,  after  the  death  of  sudi 
offender,  have  appertained,  if  no  such  attainder  had  been,  might 
enter  thereupon.' 

The  forfeiture  of  real  estate,  consequent  upon  attainder  of  trea^- 
son  or  felony,  related  backwards  to  the  time  of  the  treason  or 
felony  committed,  so  as  to  avoid  all  intermediate  sales  or  incum- 
brances, but  not  those  before  the  fact.'  The  case  was,  however, 
different  with  regard  to  the  forfeiture  of  goods  and  chattels ;  for 


1  -83  &  84  Vio.  c.  28,  §  1. 

2  The  word  "  convict "  means  any  per- 
son a^nst  whom,  after  the  passing  of^the 
Act  (t.  e.  4  July,  1870),  judgment  of  death, 
or  of  penal  servitude,  has  been  pronounced 
or  recorded  by  any  Court  of  competent  ju- 
risdiction in  England,  Wales,  or  Ireland, 
upon  any  charge  of  treason  or  felony.  88 
&  84  Vic.  c.  28,  §  6. 

<  The  convict  ceases  to  be  subject  to  the 
operation  of  the  Act  when  he  dies  or  be- 
comes bankrupt,  or  has  suffered  any  pun- 
ishment to  which  sentence  of  dcRth  pro- 
nounced or  recorded  against  him  has  been 
lawfully  commuted,  or  has  undergone  the 
full  term  of  penal  servitude  for  which 
jud^ent  has  been  pronounced  or  recorded 
agamst  him,  or  sucn  other  punishment  as 
may  have  been  duly  substituted  for  such 


full  term,  or  has  received  a  pardon  for  the 
treason  or  felony  of  which  he  has  been 
convicted.    88.&  84  Vic.  c.  28,  §  7. 

«  88  &  84  Vic.  c.  28,  §§8,  80. 

^  4  Bla.  Com.  881.  Descent  may  be 
traced  through  a  person  attainted  since 
1888;  see  8  &  4  Will.  IV.  c  106,  \  10. 

9  64  Geo.  III.  c  146.  All  copyhold  es- 
tates  were  forfeited  to  the  lord,  and  not  to 
the  Queen,  unless  there  was  an  Act  of  Par- 
liament or  an  express  custom  to  the  con- 
trary; 1  Watk.  on  Copy.  826;  1  Cruisers 
Dig.  807;  and  the  forfeiture  in  such  case 
did  not  accrue  upon  mere  conviction,  but 
only  on  complete  attainder:  8  B.  &  Aid. 
610;  2  Vent.  88;  unless  by  special  custom 
to  the  contrary. 

7  4  Bla.  Com.  881-886;  Tudor,  R.  Prop. 
600. 
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that  had  no  relation  backwards ;  so  that  those  only  which  a  man    Ch.  m.  §  8. 
had  at  the  time  of  conviction  were  forfeited.^    But  by  attainder,     ^    ^ 
not  only  all  the  personal  property  and  rights  of  action  which  a  man  Eflfect  of 
actually  had  were  forfeited,  but  all  personal  property  and  rights 
of  action  which  accrued  to  the  offender  after  attainder  were  for- 
feited  and  vested  in  the  Crown,  without  office  found ;  ^  so  that  it 
has  been  held,  that  attainder  might  be  well  pleaded  in  bar  to  an 
action  on  a  bill  of  exchange  indorsed  to  the  plaintiff  after  his 
attainder.'     There  was  another  distinction  between  the  forfeiture  Distinction 
of  real  and  of  personal  estate:  lands  were  forfeited  upon  attainder,  ^^e?and 
and  not  before ;  goods  and  chattels  were  foifeited  upon  conviction,  conviction,  aa 
because  in  many  of  the  cases  where  goods  were  forfeited  there  ^eoffor-^ 
never  was  any  attainder,  which  happened  only  where  judgment  of  feiture. 
death  or  outlawry  was  given ;  and  being  necessarily  upon  convic- 
tion in  those,  it  was  so  ordered  in  all  other  cases.^    In  outlawries  Of  forfeiture 
for  treason  or  felony,  lands  were  forfeited  only  byjudgment,  but  for^(IrimiSr 
goods  and  chattels  were  forfeited  by  a  man's  being  put  in  the  offences. 
exigent,  without  staying  till  he  was  quinto  exactus  or  finally  out- 
lawed; for  the  secreting  himself  so  long  from  justice  was  construed 
a  flight  in  law.* 

These  points,  although  they  do  not  immediately  relate  to  the  Effect  of  at- 
personal  disqualification  from  suing  under  which  a  party  lie  who  riiht*o**^c 
had  been  attainted  either  of  treason  or  felony,  are  nevertheless  ofdaimant 
necessary  to  be  adverted  to ;  because,  if  a  party  claiming  a  title  to  attainted. 
property  under  an  attainted  person  were  to  institute  proceedings 
in  a  Court  of  justice  relating  to  that  property,  his  claim  might  be 
met  by  pleading  the  attainder  of  the  person  from  whom  his  claim 
was  derived:*  and  in  such  case,  the  time  when  the  forfeiture 
accrued  might  be  a  very  important  point  for  consideration. 

With  respect  to  such  felonies  as  were  not  pimishable  with  death,  Conse- 
the  felon  on  qpnviction,  forfeited  his  civil  rights  ;  but  the  punish-  2onvict1<»  for 
ment  endured  had  the  like  effect  and  consequences  as  a  pardon  *  ^"y  oot 
under  th9great  seal ; '  and  restored  the  offender  to  his  civil  rights, 
on  the  determination  of  the  period  of  punishment.^ 

Forfeit^e  of  land  only  arose  on   attainder;*    and  therefore,  on  land; 
in  the  case  of  a  felony  not  capital,  the  offender,  though  convicted, 
might  convey  or  create  a  valid  trust  of  his  real  estate,**  and  might 
dispose  thereof  by  will.**    But  all  personal  property  possessed  by  on  personal 

propertj. 

1  4  Bla.  Com.  887 ;  Perkins  v.  Bradlejr,  1  «  4  Bla.  Com.  887 ;  see  also  88  &  84  Vic. 

Hare,  219,  228;  but  a  colorable  alienation  o.  28,  (  1. 

to  avoid  a  forfeiture  would  be  void  as  *  Ld.  Red.  282. 

■gainst  the  Crown,  1  Hare,  227 ;  and  s^e  ?  9  Geo.  IV.  c.  82,  §  8. 

Bollock  V.  Dodds,  2  B.  &  Aid.  258 ;  Chowne  >  See  Williams,  Pers.  Prop.  44 ;  widpottt 

V.  Baylis,  31  Bear.  861 :  Saunders  o.  War-  p.  68. 

ton,  9  Jnr.  X.  S.  670,  V.  C.  S.  *  See  Re  Harrop,  8  Drew.  726. 

s  Office  found  was  abolished  by  22  &  28  lo  Lewin  on  Trusts,  26. 

Vic  o.  21,  §  25.          '  "1  Jarm.  Wills,  88;  2  Prideaux,  ConT. 

•  Bullock  V.  Dodds,  2  B.  &  Aid.  258.  268. 

4  4  Bla.  Com.  887;  Perkins  o.  Bradley, 
1  Hare,  219. 
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Ch,  ni.  §  8. 


Appointment 
01  adminis-    . 
trator  of 
property  of 
convict;  33  & 
34  Vic.  c.  23, 
§29. 


Powers  of 
administra- 
tor; 33  &  34 
Vic.  c.  23,  §§ 
10,  18,  80. 


Appointment 
of  mterim 
curators  and 
their  powers; 
33  &  34  Vic. 
c.  23,  §§  21- 
26. 


him  at  the  time  of  his  conyiction,^  or  which  afterwards  accrued  to 
him,  before  the  term  of  punishment  expired,  was  forfeited  to  the 
Crown,^  including  personal  property  held  in  trust  for  him,*  and 
a  vested  interest,  in  remainder,  in  the  proceeds  of  land  actually 
converted;*  but  not  2^  contingent  legacy,  where  the  event  on 
which  the  contingency  depended  did  not  happen  till  after  the 
punishmient  had  been  endured;^  nor  a  vested  interest,  in  re- 
mainder, in  land  directed  to  be,  but  not  actually  converted ; '  and 
where  land  to  which  an  infant  was  entitled  was  taken  under  a 
local  Act,  and  the  purchase-money  paid  into  Court  by  reason  of 
his  infancy,  and  he  was  afterwards  convicted  for  felony,  and  sen- 
tenced to  seven  years  transportation,  it  was  held,  on  the  expira- 
tion thereof,  that  he  was  entitled  to  the  money  as  realty.^ 

An  administrator  of  the  property  of  any  convict  may  be  ap- 
p6inted  by  the  Crown ;  and,  upon  his  death,  or  revocation  of  his 
appointment,  a  new  administrator  inay  be  appointed,  who  will  be 
the  successor  in  law  of  the  former  administrator ;  and  all  property 
vested  in,  and  powers  ^ven  to,  the  former  administrator  devolve 
upon  and  vest  in  the  new  administrator,  who  is  bound  by  all  the 
acts  of  the  former  administrator.^ 

Upon  the  appointment  of  the  administrator,  all  the  peal  and 
personal  property,  including  choses  in  action^  to  which  the  convict 
is,  at  the  time  of  his  conviction,  or  becomes,  while  subject  to  the 
act,  entitled,  (except  property  acquired  by  him  while  at  large 
under  any  license*),  vests  in  the  administrator;^^  who  has  absolute 
power  to  deal  therewith."  The  convict,  or  any  person  claiming  ah 
interest  in  the  property,  cannot  call  in  question  any  acts  bond  fide 
done  by  the  administrator ;  ^^  and,  subject  to  the  powers  and  provis- 
ions of  the  Act,  the  property  b  to  be  preserved  and  held  in  trust 
by  the  administrator ;  and,  on  the  convict  ceasing  to  be  subject  to 
the  Act,  is  to  revert  to  him,  his  heirs,  executors,  or  adininistrators." 
If  no  administrator  is  appointed^  an  ixd  interim  curator,  who  has, 
in  general,  the  same  power  as  the  administrator,  may  be  Appointed, 


^  No  forfeitare,  however,  followed  con- 
viction under  the  10  &  11  Vic  c.  82,  §  12; 
18  &  14  Vic.  c  87 ;  or  18  &  19  Vic.  c.  126. 

s  4  Bla.  Com.  887;  Roberts  v.  Walker, 
1  R.  &  M.  762. 

s  Lewin  on  Trusts,  681. 

4  Re  Thompson,  22  Beav.  606. 

6  Stokes  V.  Holden,  1  Keen,  146,  158. 
9  Rt  Thompson,  22  Beav.  606. 

7  Re  Harrop,  8  Drew,  726.  By  6  &  7 
Vic.  c.  7,  §  8,  convicts  holding  tickets  of 
leave  are  enabled  to  hold  personal  prop- 
erty, and  to  maintain  actions  in  respect 
thereof,  while  their  tickets  remain  un- 
revoked. 

8  88  &  84  Vio.  c.  28,  $  9. 

•  88  &  84  Vic.  c.  28,  §  80. 

10  88  &  84  Vic.  c.  28,  §  10. 


11  88  &  84  Vic.  c.  28,  §  12.  The  ad- 
ministrator may  pay  out  of  the  property 
the  costs  of  the  prosecution,  and  or  execut- 
ing the  Act  (§  18) ;  and  the  debts  and 
liabilities  of  the  convict,  and  may  deliver 
any  property  coming  to  his  hands  to  any 
person  entitled  to  it  (§  14)  ;  and  may  out 
of  the  property,  make  compensation  to  any 
person  derrauaed  by  the  criminal  or  fraud- 
ulent acts  of  the  convict  (§  16). 

12  88  &  84  Vic.  c.  28,  §  17. 

u  88  &  84  Vic.  c.  28,  §  18.  Unless 
otherwise  ordered,  the  costs  as  between 
solicitor  and  client,  and  the  chaises  and  ex- 
penses of  the  administrator  incnrred  in 
reference  to  the  property,  are  a  first  charge 
thereon ;  88  &  84  Vic.  c.  28,  §  20. 


BUTTS   BY  PEB80KS  WHO  ARE   UNDEB  DISABILITY.  57 

and  from  time  to  time  removed ;  ^  and  all  judgments  or  orders  for    Ch.  III.  §  8. 
payment  of  money  may  be  executed  against  the  property  in  the  ^    ~ 

hands  of  the  interim  curator,  or  of  any  person  who  may  have,  Execution  of 
without  legal  authority,  taken  possession  of  the  property  of  the  orders  against 
convict;*  and  all  judgments  or  orders  may  be  executed  by  writ  J|^^ct^^& 
of  scire  faciei  against  property  vested  in  the  administrator.*  34  Vic.  c.23, 

Proceedings  may  be  taken  by  summons  to  make  any  adminis-  ^     \ 
trator  or  interim  curator  account,  before  the  property  reverts  to  adminSrator 
the  convict ;  *  and,  subject  to  the  provisions  of  the  Act,  the  admin-  "»d  interim 
istrator  or  interim  curator  is  liable,  i^hen  the  convict  ceases  to  34 Vice. 23, 
be  subject  to  the  Act,  to  account  for  all  property  received  by  him.*  ^5  ^'  ^' 

Conviction  is  taken  advantage  of  by  plea,  and  it  seems  that  such  Conviction: 
a  plea  would  be  judged  with  the  same  strictness  as  if  it  were  a  ^^an^^  of. 
plea  at  Law." 

In  order  to  bar  a  plaintiff's  suit  on  the  ground  of  an  offence  piea,  that  the 
committed,  it  is  not  always  necessary  to  show  an  attainder  or  con-  ^hi^  pUin- 
viction ;  for  if  a  plea  goes  to  show  that,  in  consequence  of  an  offence  tiff  derives 
committed,  no  title  ever  vested  in  the  plainti^  conviction  of  the  criminal. 
offence  is  not  essential  to  the  plea.^ 

Where  a  judgment  pronounced  upon  a  conviction  for  treason  or  Effect  of  re- 
felony,  is  falsified  or  reversed,  all  former  proceedings  are  absolutely  at^^^r. 
set  aside ;  and  the  party  stands  as  if  he  had  never  been  accused  ;^ 
and  he  may,  therefore,  sue  in  a  Court  of  Equity,  in  the  same  man- 
ner that  he  might  have  done  if  no  conviction  had  taken  place. 

The  disqualification  arising  from  a  conviction  may  also  be  obvi-  Effect  of  a 
ated  by  the  Queen's  pardon ;  or  by  enduring  the  punishment  im-  P**^^*** 
posed."  A  pardon  formerly  could  only  have  been  granted  under 
the  Great  Seal ;  but  now,  a  warrant  under  the  Royal  sign  manual, 
countersigned  by  one  of  the  Principal  Secretaries  of  State,  grant- 
ing a  free  pardon  and  the  prisoner's  discharge  under  it,  or  a  condi- 
tional pardon,  and  the  performance  of  such  condition,  is  as  effectual 
as  a  pardon  under  the  Great  Seal.^^ 

There  fs  a  great  difference  between  the  effect  of  a  pardon  and  Difference 
of  a  reversal.    In  the  case  of  a  reversal,  the  party  is,  as  we  have  ^on  imd  n^' 
seen,  in  all  respects,  replaced  in  the  same  condition  that  he  was  in  ve«*l* 
before  the  commencement  of  the  proceedings ;  but  a  pardon  has 
not  that  effect.^    Thus,  a  person  who  has  been  convicted  and  par- 
doned cannot  sue  upon  any  right  accrued  to  hiifi  before  his  pardon, 
although  he  may  for  a  right  accrued  afterwards." 

i  88  &  34  Yic  c.  28,  $§  21-26.  8  4  Bla.  Com.  898. 

>  As  to  enforcing  decrees  andorden,  see  *  88  &  84  Vic.  c.  28,  §  7.    Formeriy  in 

po$t  Chapter  XX  VI.  the  case  of  a  capital  felony,  enduring  the 

*  88  &  84  Yic.  c.  23,  |  27.  punishment  did  not  have  the  effect  of  a 

4  88  &  84  Vic.  c.  28,  §  28.  pardon ;  see  9  Geo.  lY.  c.  32,  §  3. 

»  38  &  34  Yic.  c.  28,  §  29.  w  q  Geo.  lY.  0.  26,  §  1;  7  &  8  Geo.  lY. 

<  Ld.  Red.  229;  an(f  see  Burk  v.  Brown,  o.  28,  §18. 

8  Atk.  897.  n  4  Bla.  Com.  402. 

7  Kail  V.  ,   May,  1782,  Ld.  Bed.  .  »  1  Com.  Dig.  Abatement,  £.  8. 

288. 
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Ch.  m.  §  4.  Where  a  pardon  is  conditional,  the  effect  of  the  conviction  is 
not  removed  nntil  the  condition  has  been  performed ;  and  a  felon 
who  has  been  sentenced  to  transportation  ^  is  not  restored  to  his 
civil  rights  until  the  term  of  his  transportation  has  expired,'  and 
therefore  it  was  held,  that  personal  property  which  did  not  belong 
to  a  felon  at  the  time  of  his  conviction,  but  which  accrued  to  him 
afterwards  during  the  time  of  his  transportation,  was  forfeited  to 
the  Crown.' 


Effect  of  con- 
ditional par- 
don; 

transporta- 
tion. 


Bankrupts 
are  under  no 
personal 
disabUity. 


May  have 
discoveiy  in 
equity  where 
sued  at  law ; 


Section  IY.  —  Bankrupts. 

The  disability  to  maintain  a  suit  on  account  of  alienage,  out* 
lawry,  and  attainder,  or  conviction,  arises  partly  from  the  plaintiff 
being  personally  disqualified,  and  partly  from  his  not  being  capable 
of  holding  the  property  which  is  the  object  of  the  suit.  The  dis- 
ability accruing  from  bankruptcy  arises  from  the  latter  cause  only, 
or  rather  from  the  fact  that,  by  the  bankruptcy,  all  the  bankrupt's 
property,  whether  in  possession  or  action,  is  vested  in  the  trustee 
of  his  property,*  and  a  bankrupt,  even  though  uncertificated  or  un- 
discharged, is  not  personally  disqualified  from  suing ;  and  may,  in 
many  cases,  sustain  suits  either  at  Law  or  in  Equity.* 

Thus,  under  the  former  Bankrupt  Law,  a  bankrupt  who  had  not 
obtained  his  certificate  was  allowed  to  file  a  bill  to  restrain  a  nui- 
sance, or  the  infliction  of  any  injury  of  a  private  or  particular  nature, 
without  making  his  assignees  parties ;  ^  and  where  sued  at  law  upon 


1  Under  8  Geo.  III.  c.  16. 

2  Bullock  V.  Dodds,  2  B.  &  Aid.  268; 
and  see  4  Bla.  Cora.  400;  GuUv's  case, 
Leach*8  Crown  Law,  99.  As  to  the  remis- 
sion of  transportation,  see  6  Geo.  IV.  c. 
84,  §  26;  Gough  v.  Davies,  2  K.  &  J.  628. 

8  Roberts  v.  Walker,  1  R.  &  M.  762, 
766.  Transportation  is  abolished  by  20  & 
21  Vic.  c.  8,  and  penal  servitude  substituted 
by  16  &  17  Vic.  c.  99 ;  and  see  27  &  28  Vic 
c.  47. 

4  By  the  Bankrupt  Act,  1869  (82  &  88 
Vic.  c.  71),  §  17,  the  property  of  the 
bankrupt  is,  immediately  upon  the  adjudi- 
cation, to  vest  in  the  Registrar,  and  is,  ou 
the  appointment  of  a  trustee,  forthwith  to 
pass  to  and  'vest  in  tlie  trustee.  As  to  the 
appointment  of  trustee,  see  §  14.  As  to 
release  of  trustee,  see  §§61-68  ;  as  to  death 
and  removal  of  trustee  &nd  suits  hy  and 
against  him,  see  §  88.  As  to  liquidation  by 
arrangement,  see  §  126.  *  As  to  composition 
with  creditors,  see  §§  126, 127.  See  also 
the  Liouidation  Act,  1868  (81  &  32  Vic.  c. 
68).  As  to  entering,  under  former  Bank- 
rupt Law,  a  sug^stion  on  the  death  or 
removal  of  an  assignee  plaintiff,  see  Lloyd 
V,  Waring.  1  Coll.  586;  Man  v.  Ricketts,  7 
Beav.  484;  9  Jur.  1108;  1  Phil.  617;  and 
see  16  Beav.  440. 

«  See  Herbert  v.  Savers,  6  Q.  B.  978; 
Calvert  on  Parties,  199  tl  uq,;  Story  £q. 
PL  §§496,  726;  £lderkin  v,  Elderkin,  I 


Root,  189;  Hilliard  B.  &  L  884.  For  in- 
stances in  which  bankrupts  have  •  been 
allowed  to  sue  at  law,  see  Perkin  v. 
Proctor,  2  Wils.  882;  Summersett  ir.  Jar- 
vis,  6  Moore,  66;  SB.  &  B.  2;  Coles  o. 
Barrow,  4  Taunt  764;  Chippendale  v. 
Tomlinson,  4  Dong.  818;  1  Cooke's  B.  L. 
428;  Silk  v.  Osborne,  2  Esp.  140;  see  Sel- 
w>'n*s  N.  P.  Sup.  828;  Evans  v.  Brown,  1 
Esq.  170;  Fowler  v.  Down,  1  Bos.  &  P. 
44;  Laroche  v.  Wakeman,  Pcake,  190; 
Webb  V  Ward,  7  T.  R.  296;  Webb  «. 
Fox,  7  T.  R.  891;  Clarke  v.  Calvert, 
3  Moore,  96;  Gumming  v.  Roebuck,  1 
Holt  N.  P.  172;  Lincoln  v.  Bassett,  9 
Gray,  866 ;  Merricks  Estate,  6  Watts  &  S.  1. 
A  bankrupt  can  in  his  own  name  main- 
tain a  suit  brought  before  he  was  declared 
a  bankrupt,  for  a  wrong  done,  unless  his 
assignee  should  interpose  an  objection. 
Sawtelle  v.  Rollins,  28  Maine,  196;  Tun- 
no  V.  Edwards,  3  Brev.  610;  Kirwan  v. 
Latour,  6  H.  &  John.  289;  Hayllar  v, 
Sherwood,  2  Nev.  &  M.  401.  A  claim  for 
an  injury  done  to  a  party  by  the  nep;Iigenc« 
of  nnother  did  not  pass  by  an  assiffnment 
of  his  estate  under  the  insolvency  Taws  of 
Massachusetts  before  the  recovery  of  judg- 
ment Stone  9.  Boston  and  Maine  Rau- 
road,  7  Gray,  689.  ' 

^  oemple  «.  London  &  Birmingham  Rail- 
way Company,  9  Sim.  209. 
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a  bond  or  note,  he  has  been  allowed  to  file  a  bill  of  discovery,  in    Ch.  m.  §  4. 
order  to  obtain  proof  that  such  bond  or  note  was  fraudulently  pro-  ^     ~ 

cured,  the  specific  relief  prayed  is,  however,  material  in  determin- 
ing whether  the  assignee  is  a  necessary  party  to  the  bill ;  for  where 
it  prayed  that  the  instrument  upon  which  an  insolvent  debtor  was 
sued  at  law  might  be  delivered  up,  the  assignee  was -considered 
a  necessary  party ;  ^  where,  also,  persons  claiming  to  be  creditors  of 
bankrupts,  instead  of  seeking  relief  in  the  bankruptcy,  brought  an 
action  against  the  bankrupts,  and  the  bankrupts  filed  a  bill  seeking 
a  discovery  in  aid  of  their  defence  to  the  action,  and  praying  that 
the  accounts  between  them  and  the  plaintiff  at  Law  might  be 
taken,  and  that  the  plaintiffs  at  Law  might  pay  the  balance,  a 
plea  of  bankruptcy  was  overruled ;  the  Court  being  of  opinion  that 
the  bankrupts  were  entitled  to  the  discovery  and  account,  although  bat  not  relief. 
they  were  not  entitled  to  that  part  of  the  prayer  which  sought  the 
payment  to  them  of  the  balance.^ 

In  general,  however,  a  bankrupt,  although  he  is  by  law  entitled  Cannot  sae 


to  the  surplus  of  his  estate  which  remains  after  payment  of  his  any*       ^^ 
debts,  cannot  bring  a  bill  in  equity  for  any  property  which  is  '^^''     . 


jr  property 
iich  is 


vested  in  the  trustee  under  the  adjudication,  even  though  there  their 
may  be  collusion  between  them  and  the  persons  possessed  of  the  SSSSJ'collu- 
property ;  •  thus,  where  a  bill  was  filed  by  a  bankrupt  to  recover  sion  between 
property  du^  to  his  estate,  stating  that  the  conmiission  against  him  and  the  tras- 
was  invalid,  and  that  there  was  a  combination  between  his  assignees  {^  ^.  ^~  • 
and  the  debtor,  to  which  a  demurrer  was  put  in.  Sir  John  Leach  abdication 
V.  C.  allowed  the  demurrer:  saying,  that  if  it  had  been  true  that  "i^*^^? 
the  conmiission  was  invalid,  the  plaintiff  ought  to  have  tried  its 
validity  by  an  action,  and  could  not  by  bill  impeach  the  commis- 
rion ;  and  that  if  there  were  a  combination  between  the  debtor  and 
his  assignees,  his  proper  course  was  to  apply,  by  petition,  to  have 
the  assignees  removed  and  new  assignees  appointed/ 

In  the  case  of  Heath  v.  Chadwick^^  the  question  arose,  whether  nor  can  the 
creditors  of  an  insolvent,  under  the  Insolvent  Debtor's  Act,®  could  ^     *^"* 
maintain  a  suit  respecting  property,  or  rights   alleged  to  have 
belonged  to  the  insolvent,  and  to  be  vested  in  his  assignee,  upon 
an  allegation  of  collusion  betweeii  the  assignee  and  the   party 


1  Ball*  V.  Stnitt,  1  Hare,  146;  Meddow- 
croft  v.  Campbell,  18  Beav.  184. 

s  Lowndes  v.  Taylor,  1  Mad.  423.  This 
decision  was  afterwards  affirmed  on  appeal. 
1  Mad.  426;  2  Rose,  482;  and  see  Govet  v. 
Armitage,  2  Anst.  412 ;  Kay  e  «.  Fosbrooke, 
8  Sim.  28. 

s  Property  belonging  to  the  bankrupt  as 
factor,  executor,  or  trustee,  does  not  pass 
to  the  a^siffnees.  Archbold's  irkpcy,  828- 
888;  Expartt  Ellis,  1  Atk.  101;  Bennet 
o.  Davis,  2  P.  Wms.  816;  ExparU  Butler 
Amb.  74;  ExparU  Chion,  3  P.  Wms. 
187,  n  (a);  Godfrey  v.  Furzo,  <6.  186;  Pen- 
nell  V.  Defrell,4  De  G.,  M.  &  G.  372,  879; 


and  see  Lewin  on  Trusts,  180-186;  12  &  13 
Vic.  c.  106,  §  180. 

4  Hammond  v.  Attwood,  3  Mad.  168;  see 
also  Ye  wens  v.  Robinson,  11  Sim.  106, 120. 

<^  2  Phil.  649;  and  see  Major  v.  Auck- 
land, 8  Hare,  77 ;  Goldsmith  «.  Russell,  6 
De  G.,  M.  &  G.  647;  Tudway  v,  Jones,  1 
K.  &  J.  691,  and  cases  at  Common  Law 
there  cited ;  and  tlie  observations  of  Lord 
Cottenham  in  Rochfort  v,  Battersby,  2  H. 
L.  Ca.  408,  409:  Davis  v.  Snell,  28  Beav. 
821;  6  Jur.  N.  S.  1134;  2  De  G.,  F.  &  J. 
468. 

e  1  &  2  Vic  c.  110;  6  &  6  Vic  c  116; 
7  &  8  Vic  c.  96. 
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Ch.  in.  §  4>  againBt  whom  relief  is  prayed.  Lord  Cottenham  reviewed  the 
^  ~  various  cases  upon  the  subject,  and  from  his  judgment  it  appears^ 
that  the  creditors  of  an  insolvent  cannot  under  such  circumstances 
sue,  and  that  the  same  principle  is  applicable  also  to  cases  in  bank* 
ruptcy;  and  further,  that  there  is  no  distinction  in  this  respect 
between  bankrupts  or  insolvents  themselves  and  their  creditors,  or 
persons  claiming  under  them.^ 
Bankrupt  In  fSpraffff  V.  Binkea^^  it  was  held  by  Lord  Alvanley  M.  R.  that 

equity  for  tfie  ^  bankrupt  cannot  file  a  bill  for  the  redemption  of  a  mortgage,  in 
•ujplus  of  his  respect  of  his  right  to  the  surplus  of  his  estate ;  and  in  JBenfidd  v. 
Sohmons^  a  demurrer  was  allowed  to  a  bill  by  a  bankrupt  against 
a  mortgagee  of  estates  in  England  and  Berbice,  for  an  account  and 
payment  of  the  balance  to  the  assignees,  who  were  made  defendants 
and  charged  with  collusion. 
No  relief  in         It  may  be  here  stated,  that,  in  general,  the  Court  of  Chancery  will 
oStemable*'*  not  interfere  to  give  relief  in  cases  where  the  party  applying  might 
under  the        obtain  his  rights  by  proceeding  in  bankruptcy.*    In  Preston  v. 
^^'      Wllson^^  Sir  James  Wigram  V.  C.  said,  "I  have  had  occasion  to 
consider  the  effect  of  the  Bankrupt  Laws  in  excluding  the  jurisdic- 
tion of  this  Court,  in  cases  to  which  its  jurisdiction  would  othervnse 
extend ;  and  I  was  strongly  impressed  with  the  necessity  of  main- 
taining, to  the  fullest  extent  which  may  be  consistent  with  justice, 
the  exclusive  jurisdiction  of  the  Bankrupt  Courts,  in  cases  com- 
mitted to  their  administration.    The  jurisdiction  of  the  Commis- 
sioners of  Bankrupts  is  a  limited  jurisdiction.    They  have  not,  as 
this  Court  has,  an  original  and  general  jurisdiction,  within  which 
cases  of  a  given  class  will  fall  of  themselves,  unless  by  some  special 
act  of  the  legislature  they  are  withdrawn  from  it.    The  powers  of 
the  Commissioners  being  new,  and  derived  from  special  statutes, 
are  limited  by  these  statutes ;  '^  and  his  Honor  added,  that  he  did 
not  find  any  express  powers  given  the  Commissioners  to  compel 
the  assignee  to  assign  a  surplus  to  the  bankrupt,  or  to  dismiss  a 
petition,  or  take  it  off  the  file,  in  a  case  like  that  before  him. 
But  suit  to      Accordingly,  the  plaintiff  was,  under  the  special  circumstances  of 
baiJLrap^       t^6  <5^®i  having  satisfied  all  his  creditors,  allowed  to  maintain  a 
*ft«'"creditori  suit  against  the  defendant,  as  mortgagee,  for  the  redemption  of  an 
allowed.*         estate  which  had  been  mortgaged  before  he  presented  his  petition 
to  the  Court  of  Bankruptcy,  under  the  5&6  Vic.  c.  116,*  notwith- 
standing the  objection  of  the  defendant  that  the  estate  of  the  plain- 
tiff (if  any)  was  vested  in  the  official  assignee.^ 

1  See  Stoevcr  r.  Stoever,  9  Serg.  &  R.  L.  J  J. ;  Stone  ».  Thomas,  L.  R.  6  Ch.  A  p. 

484;  Griswold  v.  McMillan,  11  111.  590.  219,  L.  C;  Phillips  v.  Furber,  18  W.  R. 

S  6  Ves.  688,  689.  479,  M.  R.;  see  also  Forshaw  v.  Mottram, 

«  9  Ves.  77,  82: and  Smith*.  Moffatt,  L.  W.  N.  (1867)  191,  V.  C.  S. 

R.  1  Eq.  897;  12  Jur.  N.  S.  22,  V.  C.  W,  «  5  Hare,  186,  192. 

4  See  Riches  r.  Owen,  W.  N.  (1868),  «  Repealed  by    the    Bankmptcy    Act, 

158  V.  C.  G.;  L.  R.  8  Ch.  Ap.  820,  L.  JJ.;  1861  (24  &  25  Vic.  c.  184)  §  280,  and 

Bell  V.  Bird,  L.  R.  6  Eq.  686,  V.  0.  6  ;  Schedule  (;. 

Martin  v.  Powning,  L.  R.  4  Ch.  Ap.  866,  7  Preston  v.  Wilson,  5  Hare,  185;  and 
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As  a  bankrupt  cannot  file  a  bill  against  strangers  respecting   Ch.  m.  §  4. 
property  vested  in  his  assignees  under  the  bankruptcy,  so  it  has.  ^    ~ 

been  held,  that  he  cannot  maintain  a  suit  ac^inst  his  assisniees  for  Bankrupt 

,  .  _  -i-i-ii  cannot  sue 

an  account  of  their  receipts  and  payments  under  the  bankruptcy,  trostee  for  an 
and  for  payment  of  the  surplus.    This  doctrine  was  clearly  laid  account; 
down  by  Lord  Eldon,  and  has  since  been  acted  upon.^ 

It  is  to  be  observed,  that-  whatever  property  a  bankrupt  has,  or  nor  for  prop- 
to  use  a  technical  expression^  may  depart  with,  becomes,  upon  ^^7^^^^* 
bankruptcy,  the  property  of  the  assignees,  who  are  to  have  it  for 
the  benefit  of  the  creditors ;  and  the  circumstance  of  such  property 
being  in  a  foreign  country,  where  the  bankrupt  laws  of  this  country 
do  not  prevail,  makes  no  difierence;  so  that  a  bankrupt  cannot 
maintain  a  suit  in  this  country,  even  though  the  property  in  respect 
of  which  the  suit  is  instituted  is  in  another  country.^ 

The  rules  with  regard  to  bankrupts  applied,  by  analogy,  to  per-  insolvents 
sons  who  had  taken  the  benefit  of  the  Insolvent  Debtors'  Acts,  "^^L^^^ 

'    assignees  tor 

who  were  equally  considered   as  being  devested  of  all  right  to  surpiasof 
maintain  a  suit  in  respect  of  any  surplus  to  which  they  might     *''**    *** 
eventually  be  entitled;'  but  these  provisions  are  no  longer  in 
force ;  ^  and  all  persons,  whether  traders  or  non-traders,  are  now 
subject  to  the  bankrupt  laws.^ 

But,  although  neither  bankrupts  nor  insolvent  debtors  can  sue  Seem,  per- 
in  respect  of  their  interest  in  the  sm-plus  of  the  property,  yet,  as  they  Bons  claimmg 
have  such  an  interest  in  the  surplus  as  is  capable  of  assignment,  an  assign- 
it  seems  that  the  persons  claiming  under  such   assignments,  if  J^ruptor 
made  for  valuable  consideration,  may  maintain  bills  respecting  insolvent. 
them.    This  appears  to  have  been  the  opinion  of  Lord  Alvanley 
M.  R.  in  Spvagg  v.  Binkea^^  though  his  lordship  seems  to  have 
doubted  whether  the  Court  had  not  gone  too  far  in  permitting 
such  assignments,  and  to>  have  held  that  a  party  could  not  parcel 

■ee  Wearing  t;.  Ellis,  6  De  G.,  M.  &.  G.  Sturgis,  8  De  G.  &  J.  606:  5  Jnr.  N.  S. 

696;  2  Jnr.  N.  S.  204,  1149.    It  has  been  476;  Troup  t.  Ricardo,  10  Jnr.  N.  S.  869;     - 

held  that  an  insolvent  debtor  who  has  12  W.  R.  1186,  M.R.;18  W.  R.  147,  L.C.; 

made  a  general  assiffnment,  may  on  proof  10  Jar.  N.  S.  1161,  L.  C. ;  Smith  v.  MolTatt, 

of  his  paying  all  debts  due  at  the  time  of  .  L.  R.  1  £q.  897;  12  Jnr.  N.  S.  22,  Y.  C. 

his  discharge,  bring  ejectment  in  his  own  VV.;   Roberts  v.  Moreton,  W.  N.  (1669) 

name,  for  lands  assigned  by  him,  without  '  28 ;  17  VV.  R.  897,  V.  C.  J.    As  to  insol- 

any  formal  re-assignment.    Power  v.  Hoi-  vents  under  6  &  6  Yic.  c.  116,  see  Weafing 


1, 2  Watts,  218.    As  to  disclaimer  by  «.  Ellis, 6  De  G.,  M..&  G.  596;  2  Jur.  N. 

the  assignees  in  a  foreclosure   suit,  see  S.  204,  1149.     A  suit  for  administration 

Ford  V.  White,  16  Beav.  120.  of  a  deceased  Insolvent's  estate  may  be  in- 

1  Sazton  v.  Davis,  18  Ves.  72,79;TarIe-  stituted  by  a  scheduled  creditor.  Gals- 
ton  V.  Hombv,  1  Y.  &  C.  Ex.  172,  188;  worthy  v.  Durrant,  2  De  G.,  F.  &  J.  466; 
Smith  o.  Mo#iitt,  L.  R.  1  Eq.  897;  12  Jur.  7  Jur.  N.  S.  118;  29  Beav.  277;  6  Jur.  N. 
N.  S.  22,  v.  C.  W.;  see  Lincoln  v.  Bassett,  S.  748;  see  Smith  v.  Mofiatt,  L.  R.  1  £^. 
9  Gray,  856.  897;  12  Jur.  N.  S.  22,  Y.  C.  W. 

s  Sill  V.  Worswick,  1 H.  Bl.  666 ;  Hunter  «  The  Bankruptcy  Repeal  and  Insolvent 

r.  Potts,  4  T.  R.  182;  Phillips  o.  Hunter,  Courts  Act,  1869  (82  &  88  Yic.  c.  88)  §  20, 

8  H.  Bl.  402;  Benfield  v.  Solomons,  9  Yes.  and  schedule. 

77,  and  see  Rt  Blithman,  L.  R.  2  Eq.  28,  ^  The  Bankruptcy  Act,  1869,  82  &  88 

M.  a ;  86  Beav.  219.  Yic.  c.  71,  §  6. 

•  Gill  9.  Fleming,  1  Ridg.  P.  C  481;  «  6  Yes.  688,  689;  Cook  v.  Stnrgis,8  De 

Sprmgg  V.  Binkes,  6  Yes.  688;  Dvson  v.  G.  &  J.  606;  6  Jur.  N.  S.  476. 


Bpragg  V.  Dinxes,  o  ves.  oov;  inrson  v. 
Hornby}  ?  ^«  <'m  ^*  &  <'•  ^t  <>ook  v. 
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ch.  ni.  §  4. 


Diflchaiged 

bankrupt 

may  sue  for 

subsequently 

acquired 

property; 

difference,  in 
this  respect, 
between  a 
bankrupt  and 
an  insolvent. 


When  bank- 
ruptcy or 
insolvency 
should  be 
taken  advan- 
tage of  by 
demurrer; 


when  by  plea. 


Form  of  plea. 


oat  a  right  in  accounts  to  be  taken  to  different  persons,  so 
.that  every  one  of  these  persons  might  file  a  bill-jwo  interesse  «mo. 

The  disability  of  a  bankrupt  to  maintain  a  suit,  does  not  apply  to 
a  bankrupt  who  has  obtained  his  order  of  discharge,  where  he  is 
suing  in  respect  of  property  acquired  after  his  order  of  discharge 
has  taken  effect. 

In  most  respects  the  situation  of  oA  insolvent  debtor,  as  far  as 
regards  the  right  to  sue  for  property  acquired  previous  to  his  dis- 
charge, was  similar  to  that  of  a  bankrupt  whose  order  of  discharge 
has  taken  effect ;  but  there  was  a  material  difference  in  their  situa- 
tions with  regard  to  after-acquired  property.  A  bankrupt  may,  as 
we  have  seen,  after  his  order  of  discharge  has  taken  effect,  become 
entitled  to  property  in  the  same  manner  that  he  might  before  his 
bankruptcy ;  ^  but  in  the  case  of  an  insolvent  debtor,  his  future 
property  was  made  liable  to  the  payment  of  his  debts  contracted 
before  his  discharge. 

The  proper  course  by  which  to  take  advantage  of  the  bankruptcy 
or  insolvency  of  the  plaintiff  in  a  suit,  where  such  bankruptcy  or 
insolvency  has  occurred  previously  to  the  filing  of  the  bill,  is  by 
demurrer,  if  the  fact  appears  upon  the  bill ;  *  and  if  the  fact  does 
not 'SO  appear,  it  should  be  pleaded.  In  JBowser  v.  JEHtghes^* 
which  was  the  case  of  a  plea  to  a  bill  by  an  insolvent  debtor  against 
his  assignees,  and  a  debtor  to  the  estate,  the  facts  stated  in  the 
plea  appeared  upon  the  face  of  the  bill,  and  yet  the  plea  was  held 
good ;  and  it  has  been  held,  that  as  at  Law  any  matter  which 
arises  between  the  declaration  and  the  plea  may  be  pleaded,  so 
bankruptcy  or  other  matters  arising  between  the  bill  and  plea  may 
be  pleaded  in  Equity.* 

In  pleading  bankruptcy  it  was  the  rule  that  all  the  facts  should 
be  stated  successively  and  distinctly ;  and  it  was  not  sufilcient  to 
say  that  a  commission  or  fiat  of  bankruptcy  was  duly  issued  against 
the  plaintiff,  under  which  he  was  duly  found  and  declared  a  bank- 
rupt, and  that  all  his  estates  and  effects  had  been  duly  transferred 
to  or  become  vested  in  the  assignees*;  *  a  plea  of  bankruptcy  must 
have  stated  distinctly  the  trading,  the  contracting  debts,  the  peti- 
tioning creditor's  debt,  the  act  of  bankruptcy,  the  commission  or 
fiat,  and  that  the  plaintiff  had  been  found  bankrupt;  but  it  maybe 
doubted  how  far  this  rule  would  now  be  strictly  enforced.* 


1  Under  the  Bankruptcy  Act,  1861,  since 
repealed  by  the  82  &  88  Vic.  c.  83,  §  20, 
and  Schedule,  the  .Court  might,  however, 
grant  the  order  of  discharge,  subject  to 
any  condition  touching  after-a<Muired  prop- 
erty of  the  bankrupt;  see  24  &  26  Vic.  c. 
184,  §  159,  rule  8;  and  see  £x  parte 
Griffiths,  10  Jur.  N.  8.  786,  787,  L.  C. 
Property  coming  to  the  bankrupt,  between 
the  time  of  pronouncing  the  order  of  dis- 
charge and  the  time  allowed  for  appealing 
theraiiom,  belongs  to  the  bankrupt,  when 


the  order  is  not  recalled  or  suspended  on 
appeal.  Re  Laforest,  9  Jur.  N.  S.  861;  11 
W.  R.  788,  L.  C. 

2  Benfield  v.  Solomons,  9  Ves.  77,  82 ; 
Story  Eq.  PI.  §  496. 

«  1  Anst.  101. 

^  Turner  v.  Robinson,  1  S.  &  S.  8;  Ser- 
grove  V.  Mnybew,  2  M'N.  &  G.  97;  Lane 
V.  Smith,  14  Beav.  49. 

*  Carleton  r.  Leighton,  8  Mer.  667,  671 ; 
Lane  v.  Smith,  14  Beav.  49. 

^  See  Pepper  v,  Henzell,  2  H.  &  H.  486; 
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With  respect  to  the  bankruptcy  of  the  plaintiff  after  the  com-  Ch.  in.  §  4. 
mencement  of  a  suit,  or  after  plea  and  answer  put  in,  it  seems  that  ^ 

the  bankruptcy  of  a  sole  plaintiff  does  not  strictly  cause  an  abate-  ^'»}^™Pf9^ 

ment,  but  renders  the  suit  defective ;  ^  or,  according  to  the  language  after  suit  ' 

of  Lord  Eldon,  in   BandaU  v.  Mumford,^  "  this  Court,  without  J^XA^e^t 

saying  whether  bankruptcy  is  or  is  not  strictly  an  abatement,  has  defective. 
said  that,  according  to  the  ct>urse  of  the  Court,  the  suit  is  become 
as  defective  as  if  it  was  abated.'^  ^ 

The  result  in  practice  of  the  above  principle  is,  that  if  the  Practice, 

assignees  of  a  bankrupt,  sole  pt^aintif^  desire  to  prosecute  the  suit,  SjJJjff  ^^. 

they  must  obtain,  on  motion  or  petition  of  course,  an  order  enabling  comes  bank- 

them  so  to  do.*    And  upon  the  non-prosecution  of  a  suit  in  which  ™^  ' 

the  plaintiff  has  become  bankru{>t,  the  defendant,  if  he  wishes  to  get  obtain  oi^er 

rid  of  the  suit  entirely,  must  adopt  a  course  of  proceeding  analogous  to  prosecute 

to  that  pursued  where  the  plaintiff  obtains  an  injunction  and  dies;  ^  *    . 

in  which  case,  the  defendant  may  move  that  the  injunction  be  dis-  defendant 

solved,  unless  the  representatives  of  the.  deceased  plaintiff  revive  Sat  he^take 

within  a  certain   time;^  he  must  move  that  the  trustee  may,  supplemental 

within  a  specified  time  (usually  three  weeks)  after  notice  of  the  wUhin  a°*^ 

order,  take  proper  supplemental  proceedings  for  the  purpose  of  ^^u.?,*^2Sd 

prosecuting  the  suit  against  him;  or  in  default  thereof  that  the  dismissed; 

plaintiff's  bill  may  stand  dismissed;'  where  the  bankruptcy  has  prproceed- 

taken  place  after  decree  the  motion  should  be  that  the  trustee  may,  "*^  *  ^®  * 
within  a  limited  time,  elect  whether  he  will  prosecute  the  suit, 
or  that  in  default  all  further  proceedings  should  be  stayed.^ 

This  is,  however,  not  a  motion  of  course,  and  the  trustee  must 
be  served  with  the  notice  of  it."    It  should  also  be  supported  by 

And  the  Bankruptcy  Act,  1869  (82  &  83  ask  to  stay  all  further  proceedings:  Clarke 
Tic.  c  71),  §  10;  pott,  p.  69;  but  see  Lane  «.  Tipping,  16  Beav.  12;  and  see  Whitmore 
V.  Smith,  14  Beav.  49;  seeLacyv.  Rockett,  «.  Oxoorrow,  1  Coll.  91;  and  an  applica- 
11  Ala.  100;  Seaman  v.  Stoughton,  8  tion  by  the  defendant  for  an  order  to  re- 
Barb.  Ch.  844;  Stone  «.  Parks,  1  Chand.  vive  under  15  &  16  Vic.  c.  86,  §  52,  after 
60.  decree,  was  refused,  Maw  v.  Pearson,  12 

1  Lee  «.  Lee,  1  Bare,  621 ;  see  Hobbs  v.  W.  R.  701,  M.  R. ;  where  the  bankruptcy 

Dane  Manuf.  Co.,  5  Allen,  581.  has  occurred  in  a  foreign  country,  see  Bour- 

«  18  Ves.  427.  baud  v.  Bourbaud,  12  W.  R.  1024,  V.  C.W.  ;• 

•  But  see  Sawtelle  v.  Rollins,  28  Maine,  Clement  v.  Langthom,  W.  N.  (1868),  181, 
6;  Billiard  B.  &  I.  897  etttg.  186,  V.  C.  G.    For  forms  of  notice  of  mo- 

4  Jackson  v.  Riga  Railway,  28  Beav.  75;  tion,  see  Vol.  III. ;  and  for  an  6rder  in  like 

for  forms  of  motioo  pap€t  and  petition,  see  case,  see  Seton,  1278.    The  same  practice 

Vol.  IH.  should  be  followed  where  the  plaintiff  has 

4  Wheeler  v.  Malins,  4  Mad.  171 ;  Lord  executed  a  trust  deed  under  the  Bauk- 

Huntingtower  v.  Sherborn,  6  Beav.  880;  mptcy  Act,  1P61,  (24  &  25  Vice.  184); 

Robinson  v.  Norton,  10  Beav.  484;  Fisher  Pnce  v.  Rickards,  L.  R.  9  £q.  85,  V.  C.  J. 

V.  Fisher,  6  Hare,  628;  2  Phil.  286;  Meik-  f  Whitmore  v.  Oxborrow,  1  Coll.  91; 

lam  n.  Elmore,  4  De  G.  &  J.  208;  5  Jur.  Clarke  v.  Tipping.  16  Beav.  12. 

K.  S.  904;  Jackson  v.  Riga  Railway,  28  6  The    plaintiff  need  not   be   served; 

Beav.  75;  Boucicault  v.  Delafleld,  10  Jur.  Brown  v.  Rogers,  22  July,  1869,  Reg.  Lib. 

N.  8.  987;  12  W.  R    1025,  V.  C  W.:  10  2168,  V.  C.  J.,  where  the  order  was  di- 

'Jnr.  N.  S.  1068;  18  W.   R.  64,  L.  JJ.;  rected  to  be  drawn  up  without  notice  to 

SiflDDBon  V.  Bathrust,  L.  R.  5  Ch.  Ap.  108,  the  plaintiff;  and  see  form  of  order,  Seton, 

L.  C.  1278,    No.    6.      See    contra,    Vestris    «. 

*  See  Story  Eq.  PI.  §  849  and  note;  Hooper,  8  Sim.  570;  see  also  Randall  v. 
Sedgwiek  v.  Cleveland,  7  Paige,  287,  290;  Mumford,  18  Ves.  424,  428;  Wheeler  v. 
Garr  v,  Gower.  9  Wend.  649 ;  2  Barb.  Ch.  Malins,  4  Mad.  171.  As  to  the  proper 
Pr.  65,  66.  This  is  the  course  before  de-  time  for  making  the  application,  see  Sharp 
eree;  ttbu  decree,    the   motion   should  v.  Hullett,  2  S.  oc  S.  496. 
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bat  cannot 
make  the 


Ch.  m.  §  4.  an  affidavit  of  the  facts  ;^  and  it  is  to  be  observed,  that  the  dismis- 
sal will  be  without  costs,  as  a  bankrupt  cannot  be  made  to  pay 
costs.^  Where,  however,  the  bankruptcy  takes  place  between  the 
hearing  and  judgment,  the  Court  will  not,  before  giving  judgment, 
compel  the  assignees  to  revive.* 
After  the  bankruptcy  of  the  plaintiff^  the  defendant  cannot  make 
oidinaiT^mo-  the  ordinary  motion  to  dismiss ;  and  in  SeUas  v.  DawBon^  Lord 
tion  to  di»-  Thurlow  held  that  such  an  order,  pending  the  bankruptcy  of  the 
plaintiil^  was  a  nullity,  and  therefore  refused  to  discharge  one  ob- 
tained under  such  circumstances.  ' 
Where  bank-  The  rule  of  practice,  by  which  a  defendant  is  required  to  give 
»o£  pldntiff,  notice  to  the  trustee  in  the  case  of  the  bankruptcy  of  a  plaintiff 
defendant        ig  confined  to  the  case  of  a  sole  plaintiff  who,  becoming  bankrupt, 

may  move  to     .  _        .  _,  «     \        •  t      -l       ^      i  ^n         ^    \ 

diamias.  ,  IS  supposed  to  be  negligent  of  what  is  sought  by  the  bill,  and  the 
Court,  to  prevent  surprise  and  save  expense,  requires  notice  to  be 
given  to  the  trustee;  but  there  is  no  instance  where  the  Court 
has  taken  upon  itself  to  interpose  the  rule  where  there  are  two 
plaintiffe,  one  of  whom  is  solvent  and  the  other  insolvent ;  for  it 
is  as  competent  to  the  solvent  plaintiff  as  it  is  to  the  trustee,  to 
rectify  the  suit.* 

Practice,  In  the  case  of  an  injunction  granted  at  the  suit  of  a  plaintiff 

tion  granSS.  who  afterwards  becomes  bankrupt,  the  practice  which  has  been 
adopted  is  to  require  the  bankrupt  to  bring  the  trustee  before  the 
Court ;  and  the  Court  will  make  an  order  to  dissolve  the  injunc- 
tion and  dismiss  the  bill,  unless  the  trustee  shall  be  brought  before 
it  within  a  reasonable  time;  which  order,  it  seems,  may  be  served 
upon  the  bankrupt  alone,  as  it  is  supposed  that  the  bankrupt  will 
find  the  means  of  giving  the  trustee  notice."  Such  an  order  will 
also  Se  without  costs. 

TVaateee*  lia-  Where  the  trustee  elects  to  continue  the  suit  and  obtains  a  sup- 
1  ity  C08  .  pi^jQgui^ai  order  authorizing  him  to  prosecute  it,  he  becomes  liable 
to  the  costs  of  the  suit  from  the  commencement ; '  and,  where  the 
plaintiff  had,  previously  to  hb  bankruptcy  and  the  supplemental 
order,  been  ordered  to  pay  the  costs*  of  a  proceeding,  the  proceed- 
ings in  the  suit  were  stayed  until  the  payment  of  such  costs.^ 


1  Porter  v.  Cox,  6  Mad.  80. 

2  Wheeler  «.  Malins,  4  Mad.  171 ;  Lee  o. 
Lee,  1  Hare,  621 ;  Meiklam  9.  Elmore,  4  Do 
G.  &  J.  208;  5  Jur.  N.  S.  904;  Boucicault  v, 
Delafield,  10  Jur.  N.  S.  987;  12  W.  R. 
1026.  V.  C.  W.;  10  Jur.  N.  S.1068;  18  W. 
R.  64,  L.  JJ. 

8  Boucicault  v.  Delafield,  12  W.  R.  8,  V. 
C.  W. 

^  2  Anst  458,  n. ;  S.  C.  nom.  Sellers  v. 
Dawson,  2  Dick.  788 ;  Robinson  v.  Norton, 
10  Beav.  484.  The  motion  cannot  be 
made  afler  the  execution  by  the  plaintiff 
of  A  trust  deed  under  the  Bankruptcy  Act, 
1861  (24  &  26  Vic  c  184);  Price  v.  Rick- 
arda,  L.  R.  9  Eq.  86,  V.  C.  J. 


6  Caddick  «.  Masson,  1  Sim.  601 ;  La- 
tham «.  Kenrick,  1  Sim.  602;  Kelmin- 
ster  V.  Pratt,  1  Hare,  682;  but  see  Ward  r. 
Ward,  8  Beav.  879;  11  Beav.  169;  12  Jur. 
692. 

•  Randall  v.  Mumfbrd,  16  Yes.  424,  428; 
Wheeler  v.  Malins,  4  Mad.  171.  It  would 
seem  that  under  the  present  practice  the 
trustee  should  be  served  with  notice  of  the 
motion. 

7  Poole  9.  Franks,  1  Moll.  78. 

s  Cook  0.  Hathaway,  L.  R.  8  Eq.  612, 
v.  0.  M. ;  and  see  Chap.  XIX,  §  1.  Di^ 
missing  Bills  and  Staying  Proceedings. 
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A  suit  does  not  abate  by  the  death  or  change  of  the  trustee    Ch.  m.  §  4. 
plaintiff  but  the  Court  may,  upon  the  suggestion  of  such  death  or     ~    ^     ~ 
change,  allow  the  suit  to  be  prosecuted  in  the  name  of  the  surviv-  No  abato- 
ing  or  new  trustee.^    An  order  is  necessary  for  this  purpose,  which  change  of 
may  be  obtained  on  motion  or  petition  of  course.^  tiiff^*^  ^^*^" 

It  was  formerly  necessary,  in  all  actions  where  the  assignees,  Yormet 
either  as  plaintiff  or  defendants,  claimed  property  under  the  bank-  practice,  as  to 
rupt,  to  prove  strictly  the  three  requisites  to  support  the  commis-  |^  of^conT 
sion,  viz^  the  trading,  the  act  of  bankruptcy,  and  the  petitioning  miMion. 
creditor's  debt,  as  well  as  that  the  commission  was  regularly  issued, 
and  the  assignment  duly  executed  to  the  assignees.    Upon  failure 
of  proving  any  one  of  these  matters  (the  proof  of  which  added 
considerably  to  the  costs  of  an  action,  and  was  oflen  difficult  to 
be  established  by  strict  rules  of.  evidence),  the  assignees  were 
nonsuited,  and  thus  frequently  prevented  from  recovering  a  jiist 
debt  due  to  the  bankrupt's  estate.    To  provide  in  some  measure  . 
for  this  evil,  certain  provisions  were  contained  in  the  former  Bank- 
ruptcy Acts,  with  respect  to  what  should  be  considered  sufficient 
evidence  of  these  facts ;  but  many  difficulties,  and  much  discussion, 
ensued  under  these  provisions;    and  it  is  now  enacted,'  to  the  Present 
effect,  that  if  the  bankrupt  do  not  dispute  the  fiat  or  petition  ^JJJf  ^  Sc*** 
within  certain  limited  periods,  the  Gazette  shall  be  conclusive  evi-  adjudication. 
dence  of  the  bankruptcy,  as  against  the  bankrupt,  and  against  all 
persons  whom  the  bankrupt  might  have  sued  if  not  adjudged 
bankrupt;   and  even  the  circumstance  that  the  bankrupt  is  an 
infant,  will  not  prevent  the  Gazette  being  conclusive;^  and  it  is ' 
also  enacted  to  the  effect,  that  in  any  action  or  sAit,  other  than  an 
action  or  suit  brought  by  the  assignees  for  any  debt  or  demand  for 
which  the  bankrupt  might  have  sustained  an  action  had'  he  not 
been  adjudged  bankrupt,  and  whether  at  the  suit  of  or  against  the 
assignees,  no  proof  shall  be  required  of  the  petitioning  creditor's 
debt,  or  of  the  trading,  or  act  of  bankruptcy,  respectively,  unless 
notice  be  given  that  these  matters  will  be  disputed.^ 

It  was  held  under  the  old  law,*  that  where  the  defendants  to  a  SembU. 
suit,  brought  by  the  assignees  of  a  bankrupt,  were  infants,  they  Jjff^^^*" 
would  be  entitled  to  dispute  the  Validity  of  the  bankruptcy,  with-  dispute  valid- 
out  giving  the  notice  required  by  the  Act.    This  was  decided  by  l^tey,^th- 

out  notice. 

1  12  &  18  Vio.  c.  106,  §  167.    This  see-  «  12  &  18  Vic.  c.  106,  §§  284,  286 ;  Tay- 

lion  applies  only  to  the  case  of  trustees  loronETid.  $§  1666  A.,  1669;  Pennell  «. 

suing  as  plaintiffs,  see  Gordon  v.  Jesson,  Home,  8  Drew.  837 ;  and  see  Lee  v.  Den- 

16  Beav.  440;  the  practice  with  respect  to  nistoun,  29  Beav.  466,  where   Sir  John 

trustees  as  defendants  will  be  statea  in  the  Bomilly  M.  R.  held  the  provisions  to  be 

next  chapter;  and  see  Man  v.  Rickets,  1  inapplicable   to   the  present  practice  in 

Phil.  617;  Uendham  «.  Robinson,  1  M.  &  Chancer^';  but,  in  exercise  of  the  general 

K.  217;  Lloyd  «.  Waring,  1  Coll.  686.  jurisdiction  which  the  Court  possesses  over 

^  For  forms  of  motion  paper  and  peti-  pleadings,  gave  the  defendants  ten  days 

tion,  see  Vol.  III.  from  the  date  of  the  application,  within 

•  12  &  18  Vic  c  106,  §  238;  Taylor  on  which  to  give  notice  of  the  intention  to 

Evid.  §§  1477,  1666.  dispute. 

4  in  re  Weft,  8  De  Q.,  M.  &  G.  198. 
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Ch.  m.  $5.  Sir  John  Leach  Y.  C.  in  the  case  of  JSdl  v.  7\mkey^  in  which  a 
bill  was  filed  by  the  assignees  of  a  bankrapt  to  set  aside  a  settle- 
ment  which  had  been  made  by  the  bankrapt  upon  his  wife  and 
children.  The  words  of  the  present  statute  seem  to  be  sufficient 
to  meet  such  a  case,  and  render  it  clear  that,  ei^n  as  against 
infant  defendants,  the  Gazette  shall  be  conclusive  eridenpe  of  the 
bankruptcy.' 

Where  a  plaintiff  suing  under  the  former  practice  as  assignee 
in  bankruptcy,  had  not  been  actually  appointed  assignee  at  the 
time  of  filing  the  bill,  but  before  the  hearing  he  was  so  appointed 
afi  from  a  date  antecedent  to  the  filing  of  the  bill,  it  was  held  that 
he  was  entitled  to  maintain  the  suit.* 


Section  V. — InfaMs. 


Disquallfict- 
tioDs  that 
incapacitate 
ftom  suing 
alone. 


We  come  now  to  the  consideration  of  those  disqualifications 
which  incapacitate  a  person  fi*om  maintaining  a  suit  alone,  but  do  not 
prevent  his  suing,  provided  his  suit  be  supported  by  another  per- 
son. Such  disqualifications  arise  from  Infancy,  Idiocy,  Lunacy  or 
imbecility  of  mind,  and  Marriage.  With  respect  to  infants,  idiots, 
lunatics,  and  persons  of  weak  minds,  the  law  considers  that,  by 
reason  of  the  immaturity  or  imbecility  of  their  intellects,  they  are 
incapable  of  asserting  or  protecting  their  own  rights,  or  of  form- 
ing a  judgment  as  to  the  necessity  of  applying  fpr  protection  or 
redress  to  the  tribunals  of  the  country;  it  therefore  requires,  that 
whenever  it  is  necessary  that  application  should  be  made  on  their 
behalf  to  a  Court  of  justice,  such  application  should  be  supported 
by  some  person,  who  may  be  responsible  to  the  Court  that  the 
suit  has  not  been  wantonly  or  improperly  instituted.  With 
respect  to  married  women,  their  incapacity  does  not  arise  from 
want  of  reaaon,  but  from  the  circumstance  that,  by  the  law  of  this 
country,  the  property  of  all  women  in  a  state  of  coverture  vests 
in  the  husband ;  the  consequemse  of  which  is,  that,  as  a  general 
rule,  no  suit  can  be  maintained  by  the  wife  without  her  husband 
being  made  a  party. 

In  consequence  of  their  incapacity,  persons  under  disability  are 
unable  to  compromise  their  rights  or  claims,  but  where  these  rights 
and  claims  are  merely  equitable  the  Court  of  Chancery  may,  in 
general,  order  the  trust  property  to  be  dealt  with  in  whatever 
mode  it  may  consider  to  be  for  the  benefit  of  ceatuia  qite  trust  who 


1  4  Mad.  872. 

%  And  it  is  now  nroyided  that  the  pfro- 
dnction  of  a  copj  or  the  London  Gasette 
containing  a  copy  of  the  order  of  the 
Court  of  Bankruptcy  adjudging  the  debtor 
to  be  a  bankrupt,  is  oondnsiye  eTideooe 
m  all  legal  proceedings  of  the  debtor  hav- 


ing been  duly  adjudged  a  bankrupt  and 
of  the  date  of  the  a^udication.  The 
Bankruptcj  Act,  1869  (82  &  88  Vic.  c  71), 
§  10. 

*  Barnard  v.  Ford,  Gazrick  «.  Ford,  L. 
B;4Ch.Ap.247,L.JJ. 
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are  under  disability ;  and  therefore  haa  power  to  oompromise  such    Ch.  m.  $  6. 
rights  or  claims.^  ^ 

In  the  present  section,  the  attention  of  the  reader  will  be  Infimcj: 
directed  to  the  peculiarities  in  the  practice  of  the  Court,  arising 
from  the  circumstance  of  the  party,  or  one  of  the  parties  suing, 
being  an  infant. 

The  laws  and  customs  of  every  country  have  fixed  upon  partio-  what  it  is. 
nlar  periods,  at  which  persons  are  presumed  to  be  capable  of  acting 
with  reason  and  discretion.    According  to  the  law  of  this  country, 
a  person  is  styled  an  infant  until  he  attains  the  age  of  twenty-one 
years,  which  is  termed  his  full  age.' 

An  infant  attains  his  full  age  on  the  completion  of  the  day  which  ii^cj  tar- 
precedes  the  twenty-first  anniversary  of  his  birth ;  but,  as  the  law  S^brfow* 
will  make  no  fraction  of  a  day,  he  may  do  any  act  which  he  is  the  2ift  anni- 
entitled  to  do  at  full  age,  during  any  part  of  such  day.    Thus,  it  JS^^  ^ 
has  been  adjudged,  that  if  one  is  bom  on  tl^e  1st  of  February,  at 
eleven  at  night,  and  on  the  last  day  of  January,  in  the  twenty- 
first  year  of  his  age,  at  one  in  the  morning,  he  makes  his  will  of 
lands  and  die's,  it  is  a  good  will,  for  he  was  then  of  full  age.* 

Although,  for  many  purposes,  an  infant  is  under  certain  legal  inftntB  mar 
incapacities  and  disabilities,  there  is  no  doubt  that  a  suit  may  be  "  ^^ 

sustained  in  any  Court,  either  of  law  or  of  equity,  for  the  asser- 
tion of  his  rights,  or  for  the  security  of  his  property ;  and  for  this 
purpose,  a  child  has  been  considered  to  have  commenced  his  exist- 
ence as  soon  as  it  is  conceived  in  the  womb.^    Under  such  circum- 
stances, it  is  termed  in  law  an  infant  en  ventre  sa  merCy  and  a  suit  ^  <^"^«  m 
may  be  sustained  on  its  behalf;  and  the  Court  wfll,  upon  applica-  saetoresibrain 
tion  in  such  suit,  grant  an  injunction  to  restrain  waste  from  being  ^*^t 
committed  on  his  property.^    In  JRobinson  v.  lAUon^^  Lord  Hard- 
wicke  seems  to  have  considered,  that  the  point  that  a  Court  of 
Equity  would  grant  an  injunction  to  stay  waste  at  the  suit  of  an 
in&nt  en  ventre  sa  mere^  though  it  had  often  been  said  arguendOy 
had  never  been  decided;  but  it  seems  that,  though  Lord  Hard- 
wicke  was  not  aware  of  the  circumstance,  such  an  injunction  was 
actually  granted  by  Lord  Keeper  Bridgman.^ 

But  although  an  infant  may  maintain  a  suit  for  the  assertion  of 
his  rights,  he  can  do  nothing  which  can  bind  himself  to  the  per- 


^  Brooke  9,  Lord  Moshm,  2  De  G.,  J.  & 
8.  878,  416;  10  Jur.  N.  S.  1114, 1116;  and 
see  WOton  v.  Hill,  26  L.  J.  Ch.  166,  Y.  C 
K.;  Wall«.Rog«n,  L.R.  0  Eq.  68,  M.  R. 

s  Jacobus  Law  Diet,  tit  Infiuit.  The 
ue  of  ina}ority  of  femalei  is  fixed  bj  the 
Conttitatton  of  YermoDt  at  eighteen  yean. 
Tonng  «.  Davis,  Brayt.  124;  Sparbawk  «. 
Bn57»  Vt  41. 

•  Salk.  44,  626;  1  Ld.  Bay.  480;  2  id. 
1096;  1  Bla.  Ck>iD.  468;  1  Jannan  od  Wills 
(2d  Am. -ed.),  28;  Herbert  9.  Torbidl, 
1  Sid.  142;  S.  C.   Baym.  84;  State  «. 


Clark,  8  Harrinff.  667;  Hamlin  v.  Stephen- 
son, 4  Dana,  697.  As  to  Aractions  of  a  day, 
and  when  they  will  end  will  not  be  r»> 

fTded  in  the  law,  see  D^Obree,  ex  parity 
Sumner's  Yes.  88,  note  (a);  Lester  «. 
Garland,  16  id.  248,  note  (8). 
«  See  Wallis  t;.  Hodson,  2  Atk.  117. 
<  See  Musgrave  v.  Parry,  2  Yem.  710; 
Story  Eq.  PL  §  69,  note.  , 

«  8  Atk.  809,  211;  see  also  Wallis  9. 
HodsoD,  2  Atk.  117. 
7  Lnttersl's  case,  cited  Prsc  Ch.  60. 
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Ch.  m.  §  K 


cannot  sae 
for  specific 
performance 
of  a  contract; 


moat  sue  by  a 
next  ftiend. 


Bill  filed 
withont  next 
friend,  dia- 
misaea  with 
coatatobe 
paidbj 
Bolicitor; 

bat,  in  some 
cases,  leave 
will  be  given 
to  amend. 


Who  maj  be 
next  friend. 


formance  of  any  act ;  and  therefore,  where  from  the  nature  of  the 
demand  made  by  the  infant  it  would  follow  that,  if  the  relief 
sought  were  granted,  the  rules  of  mutuality  would  require  some- 
thing to  be  done  on  his  part,  such  a  suit  cannot  be  maintained. 
Thus,  it  has  been  held  that  an  infant  cannot  sustain  a  suit  for  the 
specific  performance  of  a  contract :  because,  u\  such  cases,  it  is  a 
general  principle  of  Courts  of  Equity  to  interpose  only  where  the 
remedy  is  mutual,  and  if  a  decree  were  to  be  made  for  a  specific  - 
performance,  as  prayed  on  the  part  of  the  infant,  there  would  be 
na  power  in  the  Court  to  ^mpel  him  to  perform  it  on  his  part^ 
either  by  paying  the  money  or  executing  a  conveyance.^ 

Although  an  infant,  as  we  have  seen,  is  in  general  capable , of  * 
maintaining  a  suit,  yet,  on  account  of  his  supposed  want  of  discre- 
tion, and  his  inability  to  bind  himself  and  make  himself  liable  to 
the  costs,  he  is  incapable  of  doing  so  without  the  assistance  of 
some  other  person,  who  may  be  responsible  to  the  Court  for  the 
propriety  of  the  suit  in  its  institution  and  progress.^  Such  person 
is  called  the  next  friend  of  the  infiint ;  and  if  a  bill  is  filed  on 
behalf  of  an  infant  without  a  next  fiiend,  the  defendant  may  move 
to  have  it  dismissed  with  costs,  to  be  paid  by  the  solicitor.  In  a  ^ 
case,  however,  where  a  bill  was  filed  by  the  plaintiff  as  an  adult, 
and  it  was  afterwards  discovered  that  he  was  an  infant  at  the  time 
of  filing  the  bill,  and  still  continued  so,  whereupon  the  defendant 
moved  that  the  bill  might  be  dismissed,  with  costs  to  be  paid  by 
the  plaintifi^'s  solicitor,  the  yice-Chancellor  made  an  order  that 
the  plaintiff  should  be  at  liberty  to  amend  his  bill,  by  inserting  a 
next  friend.* 

When  an  infimt  claims  a  right,  or  suffers  an  injury,  on  account 
of  which  it  is  necessary  to  resort  to  the  Court  of  Chancery,  his 
nearest  relation  is  supposed  to  be  the  person  who  will  take  him 


1  Flight  V.  BoUand,  4  Rom.  298;  Har- 

Srava  v.  Har^ve,  12  Beav.  408;  but  aee 
Hen  V.  Davidson,  16  Ind.  416. 

2  Stor}'  Eq.  PI.  §  67;  Hoyt  v.  Hilton, 
2  Edw.  Ch.  202.  There  mast  be  a  next 
friend  for  every  application  on  behalf  of 
an  infant,  Coz  v,  Wright,  9  Jnr.  N.  S.  981 ; 
11  W.  R.  870,  v.  C.  K. ;  see  also  Stuart 
V,  Moore,  0  H.  L.  Caa.  440;  4  Maca.  H.  L. 
1,  86  n. ;  7  Jnr.  N.  S.  1129.  An  innint,  hy 
being  made  party  to  a.  suit,  becomea  there- 
by a  ward  of  Court,  Gynn  v.  Gilbard,  1  Dr. 
&  S.  866;  7  Jur.  N.  S.  91;  and  see  Re 
Hodge*8  Trust,  8  K.  &  J.  218;  8  Jur.  N. 
S.  860.  Where  a  plaintiff  files  a  bill  as  an 
infant^  infancy  is  a'  material  allegation,  and 
roust  be  proved  or  admitted  by  the  answer. 
Bovd  V.  Boyd.  6  Gill  &  J.  26;  see  Shirley 
v.  Hagar,  8  Blackf.  228  and  note;  Hanly  v. 
Levin,  6  Ham.  227. 

As  to  the  time  for  appointinga/>rocAetn 
amt,  see  Wilder  v.  Ember,  12  Wend.  191; 
Matter  of  Frits,  2  Paige,  874;  Fitch  v. 


Fitch,  18  Wend.  618;  Haines  v.  Oatman, 
2  Douglass,  430.  In  Massachuaetta,  the 
next  fhend  will  be  admitted  by  the  Court 
without  any  other  record  than  the  recital 
in  the  count  Miles  v.  Boyden,  8  Pick. 
218 ;  see  Genl.  Sts.  Mass.  c.  109,  §  7.  See 
also  Trevet  v.  Creath,  Breese,  12;  Jndaon 
V.  Blanchard,  8  Conn.  679. 

'*  The  law  knows  no  distinction  between 
infants  of  tender  and  of  mature  years ;  and 
as  no  special  authority  to  sue  is  requisite 
in  the  case  of  an  infiint  just  bom,  so  none 
is  requisite  from  an  infant  on  the  very  eve 
of  attaining  his  miuonty."  Parke  B.,  Mor- 

fein  V,  Thome,  7  M.  &  W.  400,  408;  see 
ulton  V.  Rosevelt,  1  Paige,  178;  Story  Eq. 
PI.  §  60.  In  England,  a  prochein  ami  la 
treated  as  an  ofiicer  of  the  Court  and  re- 
sponsible accordingly.  Morgan  v.  Thome, 
7  M.  &  W.  400.  In  this  case,  the  righU 
and  duties  of  a  prvchdn  ami  are  largely 
'discussed. 

B  Flight  V,  Holland,  4  Ruaa.  298. 
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under  his  protection,  and  institute  a  suit  to  assert  his  rights;^  and 
it  is  for  this  reason  that  the  person  who  institutes  a  suit  on  behalf 
of  an  infant  is  termed  his  next  friend.  But,  as  it  frequently  hap- 
pens that  the  nearest  relation  of  the  infant  is  the  person  who 
invades  his  rights,  or  at  least  neglects  to  give  that  protection 
to  the  infant  which  his  consanguinity  or  affinity  calls  upon  him  to 
give,  the  Court,  in  favor  of  infants,  will  permit  any  person  to 
institute  suits  on  their  behalf;  *  and  whoever  thus  acts  the  part 
which  the  nearest  relation  ought  to  take,  is  also  styled  the  next 
friend  of  the  infant,  and  is  named  aa  such  in  the  bill.*  Ajid 
although  an  infant  has  a  guardian  assigned  him  by  the  Court,  or 
appointed  by  will,  yet,  where  the  infant  is  plaintiff,  the  course  is 
not  to  call  the  guardian  by  that  name,  but  to  call  him  the  next 
fnend.  But  where  the  infant  is  defendant,  the  guardian  is  so 
called :  and  if  the  guardian  be  so  called  where  the  infant  is  plain- 
as,  it  is  no  cause  of  demurrer.^ 

Before  the  name  of  any  person  is  used  as  the  next  friend  of  an 
infant,  he  must  sign  a  written  authority  to  the  solicitor, for  that 
purpose,  which  authority  is  filed  with  the  bill.^ 

As  any  person  may  institute  a  suit  on  behalf  of  an  infant,  it 
frequently  occurs  that  two  or  more  suits  for  the  same  purpose  are 
instituted  in  his  name,  by  different  persons,  each  acting  as  his  next 
friend ;  in  such  cases,  the  Court  will,  where  no  decree  has  been 
made  in  any  of  the  suits,  direct  an  inquiry  to  be  made  at  chambers 
as  to  which  suit  is  most  for  his  benefit ;  and,  when  that  point  is 
ascertained,  will  stay  the  proceedings  in  the  other  suits.^  Where 
no  decree  has  been  made  in  any  of  the  suits,^  and  they  are  all 
attached  to  the  same  branch  of  the  Court,  and  none  of  them  are 
in  the  paper  for  hearing,  such  inquiry  will  be  directed  on  an  ea; 
parte  motion  :  *  the  Court  being  satisfied,  in  the  first  instance,  with 
the  allegation  that  the  suits  are  for  the  same  purpose.*  Where  the 
suits  are  attached  to  different  branches  of  the  Court,  an  order 


Cft.  in.  §  5. 


Where  infknt 
has  a 
gaardian. 


Written 
authori^  to 
act  as  next 
friend,  to  be 
filed  with  biU. 

Inc^oiiy 
which  of  two 
or  more  suits 
for  the  in- 
fiuit'8  benefit 


1  See  Bank  of  the  United  States  v. 
Ritchie,  8  Peters,  128. 

*  Stoij  Eq.  PI.  §  68  n.;  Andrews  r. 
Cradock,  Prec.  Ch.  876 ;  see  Cross  v.  Cross, 
8  Bear.  455.  A  defendant,  however,  may 
not  be  next  friend,  Payne  v.  Little,  18 
Bear.  114;  Anon.,  11  Jur.  268,  Y.  C.  £. 

■  Lfi.  Red.  25. 

4  Toth.  178;  Wratt's  P.  R.  224;  see 
Holmes  v.  Field,  12  III.  424.  An  infant 
mnj  sue  by  his  next  firiend,  notwithstand- 
ing be  have  a  guardian,  if  the  guardian  do 
not  dissent.  Thomas  v.  Dike,  11  Vt.  273; 
see  Trask  r.  Stone,  7  Mass.  241.    The 

Seneral  guardian  of  inOints  cannot  file  a 
ill  in  his  own  name  to  obtain  possession 
of  the  jproperty  of  his  wards.  But  he  must 
'file  it  m  the  name  of  the  infanta,  us  their 
next  friend.  Bradley  v.  Aniidon.  lOPalee, 
S86.  It  is  commonly  raid,  that  in  EauTty 
an  infimt  must  defend  himself,  as  at  Law, 


by  his  guardian ;  but  that  he  cannot  sue 
by  his  guardian,  but  only  by  his  next 
friend.  By  his  guardian,  is  here  to  be 
understood  his  guardian  ad  litem,  admitted 
by  the  Court  for  this  purpose.  Story  Eq. 
¥1.  §  58,  note  (8).  The  Court  never  ap- 
points a  guardian  to  prosecute  for,  but 
onlv  to  defend,  an  infsnt  party.  Priest 
V.  Hamilton,  2  Tyler,  44. 

«  15  &  16  Vic.  c.  86,  §  11.  In  an  injunc- 
tion case  the  authority  was  permitted  to 
be  filed  the  day  after  an  mformation. 
Attomey-GeDeral  v.  Murray,  18  W.  R.  65, 
V.  C.  &.  For  fbrm  of  autaoritj',  see  Vol. 
III. 

•  Ld.  Red.  '27;  Mortimer  v.  West,  1 
Swan«t.  858;  Story  Eq.  PI.  §  60. 

7  Rundle  v.  Rundle,  11  Beav.  88. 

>  For  forms  of  motion  paper,  and  notioe 
of  special  motion,  see  Vol.  III. 

9  Sullivan  «.  Sullivan,  2  Mer.  40. 
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ch.  m.  1 5. 


Older  fiv  in- 
aniij  should 
be  in  both 


it  no  ftaj  of 


Whore  subeo- 
qnonteuit  it 
more  benefi-. 
cUl  dyuthe 
fint 

After  decree 
in  one  of  the 
•site. 


Where  merits 
eqoAl,  prior- 
itf  prevails. 

Inquixy 
whether  m. 
snit  is  for  the 
benefit  of  an 
iniknt 


must  be  obtained,  in  the  first  instance,  for  the  transfer  of  one  of 
the  suits,  so  that  they  may  both  be  before  the  same  Judge ;  ^  and 
the  order  for  the  inquiry  is  obtained  on  special  motion,  of  whidi 
notice  must  be  given  to  the  other  parties  to  the  ^ts.'  The  order 
for  the  inquiry  should  be  made  in  both  suits,  and  does  not  of  itself 
stay  the  proceedings  in  the  suits ; '  and  the  amendment  of  one  of 
the  bills,  pending  the  inquiry,  does  not  stay  the  inquiry.^  When 
the  result  of  the  inquiry  has  been  certified,  any  application  that 
may  be  necessary  is  made  by  motion,  on  notice.*  Under  special 
dreumstances,  the  Court  may,  upon  motion,  on  notice,  make  an 
order  staying  the  suits,  without  directing  an  inquiry.* 

If  upon  the  inquiry,  it  appears  that,  although  it  would  be  bene- 
ficial to  the  infant  to  prosecute  the  first,  yet  it  will  be  more  bene- 
fidal  to  him  to  prosecute  a  subsequent  suit,  the  Court  will  stay  the 
first  suit,  and  give  the  next  friend  his  costs/  Where  a  decree  has 
been  made  in  any  of  the-  suits  it  is  not  usual  to  direct  an  inquiry,^ 
but  the  other  suits  will  be  stayed :  liberty  being  given  to  each  of 
the  next  friends  in  the  stayed  suits  to  apply  for  the  conduct  of  the 
suit  in  which  the  decree  was  made.'  When  another  next  fiiend 
takes  upon  himself  to  file  a  second  bill,  it  is  incumbent  upon  him 
to  show  some  defect  in  the  first  suit,  or  a  decided  preference  in  the 
second ;  if  their  merits  are  only  equal,  the  priority  must  prevail.* 

As  a  check  to  the  general  license  to  institute  suits  .on  behalf  of 
infants,  the  Court  will,  upon  the  application  of  the  defendant,  or 
of  any  person  acting  as  next  friend  of  the  plaintiff  for  the  purpose 
of  the  application,^^  where  a  strong  case  is  shown  that  a  suit  pre- 
ferred in  the  name  of  an  infant  is  not  for  the  infant's  benefit,  or  is 
instituted  from  improper  motives,  direct  an  inquiry  concerning  the 
propriety  of  the  suit ;  ^  but  an  objection  at  the  hearing  to  the  pro- 
priety of  the  suit  was  held  too  late."    If,  upon  such  inquiry,  it 


1  This  was  the  coarse  pursued  in  Knight 
«.  Knight,  L.  JJ.,  and  M.  R.,  29  June, 
1859,  and  V.  C  Stuart,  29  June.  1859, 
and  9  Not.  1859.  Compare  Duffort  v, 
Arrowsmith,  5  De  0.,  M.  &  G.  484.  The 
order  for  transfer  is  made  by  the  L  C. 
or  L.  JJ.,  and  the  M.  R.  if  transferred  from 
or  to  the  M.  R.  (5  Yio.  c.  5,  §  80),  and  by 
the  L.  C.,  or  L.  JJ.,  alone,  in  other  cases; 
bdt  the  order  will  not  be  made,  unless  the 
consent  of  the  Judges  flrom.and  to  whom 
the  cause  is  transferred  is  first  obtained. 
Such  consent  is  usually  signified,  bb  of 
course,  on  the  mntter  bemg  mentioned  by 
the  counsel  of  the  party  moving.  For- 
merly, it  would  seem  that  the  order  for  in- 
quiry mi^ht  be  made  by  either  Court, 
without  either  of  the  causes  being  trans- 
ferred, Starten  v.Bartliolomew,  5  Beav.  872. 

9  See  Bond  v.  Barnes,  2  De  6  ,  F.  &  J. 
887.  For  form  of  notice  of  motion,  see 
Vol.  III. 

«  Westby  v,  Westby,  1  De  6.  &  8. 410; 
11  Jur.  764. 


4  Groodale  9.  Gawthorn^,  1  M*N.  &  6. 
819, 828;  but  it  is  irregular,  in  such  a  case, 
to  obtain  an  order  of  courte  to  amend, 
Fletcher  v.  Moore,  11  Bear.  617. 

6  Staniland  v.  Staniland.  M.  R..  21  Jan., 
1864:  and  see  Frost  v.  Ward,  12  W.  R. 
285,  L.  JJ. ;  2  De  G.,  J.  &  S.  70. 

^  Starten  v.  Bartholomew,  6  Beav.  148. 

7  Taylor  v.  Oldham,  Jac  527 ;  but  see 
Harris  v.  Harris,  10  W.  R.  81,  V.  C.  K. 

8  Kenyon  v.  Kenyon,  85  Beav.  800;  and 
see  Frost  v.  Ward,  2  Do  G.,  J.  &  S  70; 
Harris  v.  Harria,  10  W.  R.  31,  V.  C.  K. 

>  Per  Lord  Cottenham,  Campbell  v. 
Campbell,  2  M.  &  C  80;  and  see  Harria 
r.  Harris,  10  W.  R.  31,  V.  C.  K. 

W  Guy  9.  Guv,  2  Beav.  460. 

1^  Stevens  v.  Stevens,  6  Mad.  97 ;  Lyona 
9.  B'enkin,  Jac.  259 ;  Smallwood  «.  Rutter, 
9  Hare,  24.  For  form  of  notice  of  motion, 
see  Vol.  HI. 

u  Lacy  V.  Burchnall,  8  N.  R.  293. 
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appears  that  the  suit  is  not  for  the  benefit  of  the  infant,  either  the    Ch,iii.§5. 
proceedings  will  be  stayed,^  or  else,  if  there  is  no  excuse  for  the  ^    ~ 

fact  of  the  suit  haying  been  instituted,  the  bill  will  be  dismissed  Dismissaf  of 
with  costs,  to  be  paid  by  the  next  friend ;  ^  and  in  the  case  of  Sale  inqmiy. 
y.  SdU^*  where  it  appeared  clearly  upon  affidayits  that  the  suit  was 
commenced  by  the  next  friend,  to  promote  his  own  yiews,  and  not 
for  the  benefit  of  the  infant,  Lord  Langdale  M.  R.  summarily,  and 
without  a  reference  to  the  Master,  made  such  an  order.    And 
where  an  application  was  made,  on  behalf  of  the  defendants,  that  Inquiiyasto 
the  next  firiend  of  the  infant  plaintifT^  restrained  from  furtl^er  fiSnd.     *** 
proceeding  with  the  suit,  and  for  a  reference  to  the  Master  to 
appoint  a  new  next  friend  to  conduct  it  in  his  stead :  which  appli- 
cation was  supported  by  strong  affidayits,  to  show  that  the  suit  had 
in  &ct  been  instituted  from  improper  motiyes,  for  the  purpose  of    ' 
benefiting  the  solicitor,  ^t  whose  request  the  person  named  as  next 
friend  (who  was  a  stranger  to  the  &mily,  and  had  lately  held  the 
situation  of  farm  seryant  or  bailiff  at  monthly  wages),  had  con- 
sented to  act  as  such,  the  Master  was  directed  to  inquire,  not  only 
whether  the  suit  was  for  the  benefit  of  the  in&nt,  but  whether  the 
next  friend  was  a  fit  and  proper  person  to  be  continued  m  that 
character.    The  Master  was  also  directed  to  inquire  who. would  be 
the  proper  person  to  conduct  the  suit,  in  case  the  next  friend  was 
lemoyed,  and  to  report  special  circumstances.^    Where  a  decree  is 
made  in  the  suit,  it  is  irregular  to  direct  an  inquiry  whether  any 
benefit  has  accrued  to  the  infant  from  the  suit ;  so  as  to  make  the 
answer  to  that  inquiry  depend  on  the  result  of  the  accounts 
directed  by  the  decree.*^ 

The  result  of  the  cases  seems  to  be,  according  to  the  language  of  Resnltof  tlM 
Lord  Langdale  M.  R.  in  Sta/rten  y.  Bartholomewf  that  the  Court 
exercises  a  yery  carefrd  discretion  on  the  one  hand,  in  order  to 
&Gilitate  the  proper  exercise  of  the  right  which  is  giyen  to  all  per- 
sons to  file  a  bill  on  behalf  of  infimts ;  and  on  the  other,  to  pre- 
yent  any  abuse  of  that  right,  and  any  wanton  expense  to  the 
prejudice  of  infants.^ 

No  inquiry,  howeyer,  as  to  the  propriety  of  the  suit,  will  be 


1  Ld.  Red.  37;  see  also  Dn  Costa  v.  Da 
Goeta,  8  P.  W.  140;  Richardson  «.  Miller, 
1  Sim.  188;  Fulton  o.  Roeevelt,  1  Paige, 
178;  Bowen  r.  Idley,  1  Edw.  Ch.  148; 
Stoiy  Eq.  PL  §  60.  In  Da  Costa  «.  Da 
Costa,  the  inquiiy  was  directed  upon  a 
petition;  bot  the  modem  practice  Is  to 
apply  to  the  Court  upon  motion^  of  which 
Dotsoe  is  given  to  the  next  fnend;  see, 
however,  Anderton  e.  Yates,  6  De  Q.  &  S. 
S02. 

s  Fox  «.  SnwerlLrop,  1  Beav.  688. 

<  1  Beav.  686^  see  also  Gu^  o.  Guj,  1 
Beav.  460;  Staniland  v.  Staniland,  ante, 
p.  70. 

4  Kalder  «.  Hawkins,  2  M.  &  K.  248; 


Towsey  «.  Groves,  9  Jnr.  N.  S.  194;  11 
W.  R.  262,  y.  C.  K.;  see  also  Clayton 
«.  Clarke,  2  Giff.  676;  7  Jnr.  N.  8.  562; 
9  W.  B.  718,.L.  JJ.;  and  Raven  o.  Kerl, 
2  Phil.  692;  Gravntt  «.  Tann,  1  W.  N. 
827;  16  W.  R.  88,  M.  R.;  W.  N.  (1866) 
406,  L.  J  J. 

<  Clayton  «.  Clarke,  8  De  0.  F.  &  J. 
682;  7  Jur.  N.  S.  562;  2  Giff.  676;  7  Jur. 
N.  S.  262. 

•  6  Beav.  144 ;  and  see  Clayton  v.  Clarke, 
8  De  G.,  F.  &  J.  082;  7  Jur.  N.  S.  562;  2 
Giff.  675;  7  Jur.  N.  S.  262. 

T  See  Matter  of  Frits,  2  Paige,  874; 
Waring  «.  Crane,    Paige,  79. 
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SUITS   BY  PERSONS  WHO  ABB  UNDEB  DISABILITT. 


Ch.  III.  5  5. 

Inquiiy  not 
granted  on 
application  of 
tne  next 
friend: 

unless  made 
in  another 
suit. 


Of  striking 
out  the  name 
of  an  infimt 
plaintifT,  and 
making  him 
defendant: 

in  what  cases 
proper. 


Infant  bound 
by  decree,  in 
suit  on  his 
behalf; 

but  not  his 
inheritance, 
by  any 
discretionary 
act. 


ordered  at  the  instigation  of  the  next  friend  himself;  because  the 
Conrt  considers,  that  in  commencing  a  suit,  the  next  friend  under- 
takes, on  his  own  part,  that  the  suit  he  has  so  commenced  is  for 
the  benefit  of  the  infant.^  This  rule,  nevertheless,  applies  only  to 
cases  where  an  application  is  made  for  such  an  inquiry  in  the  cause 
itself;  if  there  is  another  cause  pending  by  which  the  infant's 
property  is  subject  to  the  control  and  disposition  of  the  Court, 
such  an  inquiry  is  not  only  permitted,  but  is  highly  proper,  when 
fairly  and  bona  fide  made,  and  may  have  the  effect  of  entitling  the 
next  friend  to  repayment  of  his  costs  *  out  of  the  infant's  estate, 
even  though  the  suit  should  turn  out  imfortunate,  and  the  bill  be 
dismissed  with  costs.' 

If  an  infant  is  made  a  co-plaintiff  with  others  in  a  bill,  and  it 
appears  that  it  will  be  more  for  his  benefit  that  he  should  be  made 
a  defendant,  an.  order  to  strike  his  name  ,out  as  plaintiff^  and  to 
make  him  a  defendant,  may  be  obtained  upon  motion  or  summons, 
on  notice  in  either  case ;  ^  and  an  infant  heif^t-law,  against  whose 
estate  a  charge  is  sought  to  be  raised,  ought  to  be  made  a  defend- 
ant, and  not  a  plaintiff  although  he  is  interested  in  the  charge 
when  raised;  and  that,  where  an  infant  heir  had,  under. such  cir- 
cumstances, been  made  a  co-plaintifi^  Lord  Redesdale  ordered  the 
cause  to  stand  over,  with  liberty  for  the  plaintiffs  to  amend,  by 
making  the  heir-at-law  a  defendant  instead  of  plainti^  and  there- 
upon to  prove  the  settlement  anew  against  him  as  a  defendant^ 
The  reason  given  for  thb  practice  is,  because  an  infknt  defendant, 
where  his  inheritance  is  concerned,  has  in  general  a  day  given  him, 
after  attaining  twenty-one,  to  show  cause,  if  he  can,  against  the 
decree,  and  is  in  some  other  respects  privileged  beyond  an  adult ; 
but  an  infant  plaintiff  has  no  such  privilege,  and.  is  as  much  bound 
as  one  of  full  age.^  In  amicable  suits,  however,  it  is  often  an 
advantage  to  make  an  infant  the  plaintiff;  because  he  may  have 
such  relief  as  he  is  entitled  to,  though  not  prayed  for.^ 

Although,  however,  an  infant  is,  in  general,  bound  by  a  decree 
in  a  cause  in  which  he  himself  is  plaintiff  yet  there  is  no  instance 
of  the  Court  binding  the  inheritance  of  an  infant  by  any  discre- 
tionary act :  from  this  principle  it  follows,  that  where  an  infant 


"^  Jcxies  «.  Powell,  %  Mer.  141.  But  a  ref- 
erence will  be  directed,  as  to  the  propriety 
of  the  suit,  upon  the  petition  and  affidavit 
of  the  infant  that  the  suit  was  cummenoed 
without  his  knowledge,  and  that  he  be- 
lieved it  to  be  groundless.  Garr  v.  Drake, 
2  John.  Ch.  542. 

2  Taner  ».  Ivie,  2  Ves.  S.  466. 

*  Tappen  v.  Norman,  11  Ves.  668;  see 
Le  Fort «.  Delafield,  8  Edw.  Ch.  82.  For 
forms  of  notice  of  motion  and  summons, 
see  Vol.  III. 

4  Plunket  V.  Joice.  2  Seh.  &  Lef.  159. 

*  Lord  Brook  v.  Lord  Hertford,  2  P. 


Wms.  618;  Gregory  o.  Moleswortk,  8  Atk. 
626 ;  see  also  Morison  «.  Morison,  4  M.  & 
C.  216.  The  practice  of  giving;  infants  a 
day  to  show  cause  is  now  nearly  obnolete; 
but  the  present  state  of  the  law  on  this  sub- 
ject will  be  more  suitably  stated  in  the 
fhture  chapter  concerning  infant  defend- 
ants; see  patj  Chap.  IVT  §  10;  and  see 
Seton,  419,  686-689,  and  cases  ther«  cited. 
^  See/xii^  p.  78.  A  decree  B^inst  an 
adult  as  if  an  infant,  will  not  bind  him, 
Snow  V.  Hole,  15  Sim.  161;  Green  «. 
Badley,  7  Beav.  271,  278. 
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heir  is  plaintifi^  it  is  not  the  practice  to  establish  the  will,  or  to    Ch.  m.  §  6. 
declare  it  well  proved ;  although,  if  there  be  no  question  raised  ^    7 

concerning  its  validity,  the  Court  will  in  many  respects  act  upon 
it.*  According  to  this  doctrine,  in  Lord  Brook  v.  Lord  Hertford^  Practice  in 
above  referred  to,  which  was  the  case  of  a  bill  filed  by  an  infant  ^JStition. 
plaintiff  for  a  partition  against  a  co-tenant  in  common,  although 
the  Court  decreed  a  partition,  it  would  not  direct  any  conveyance 
to  be  made  until  the  infant  plaintiff  attained  twenty-one ;  ^  and  so 
in  Taylor  v.  Philips^  where  it  has  been  referred  to  the  Master  to 
see  whether  certain  proposals,  which  had  been  made  as  to  the  sur- 
render of  a  copyhold  estate  by  the  in&nt  plaintiff  were  reasonable, 
and  for  the  infant's  benefit,  and  the  Master  reported  that  they  were 
so,  the  Court,  nevertheless,  would  not  make  the  order  for  the  sur- 
render, without  inserting  the  words  "without  prejudice  to  the 
plaintifi;  the  infant,  ailer  he  shall  attain  the  age  of  twenty-one 
years."  * 

In  gejieral,  however,  where  decrees  are  made  in  suits  by  infant  Unusual  now 
plaintifis,  it  is  not  usual  to  give  the  infant  a  day  to  show  cause.'       piiwauVadior 

When  a  day  is  given  to  an  infant  plaintiff  to  show  cause  against  *®  ^^^ 

w  ^  X  ^  CAU8G 

a  decree  after  he  comes  of  age,  the  proper  course  appears  to  be  to  j     . 
have  the  cause  reheard*;  for  which  purpose  he  must,  within  the  manner  cause 
period  appointed,  by  the  decree,  present  a  petition  of  rehearing.'       *  **'^' 

Though  an  infant  is,  in  ordinary  cases,  bound  by  the  effect  of  Infant  not 
any  suit  or  proceedings  instituted  on  his  behalf  and  for  his  benefit,  misuke/in 
yet  if  there  has  been  any  mistake  in  the  form  of  such  suit,  or  of  fo™  ?f  «ait, 
the  proceedings  under  it,  or  in  the  conduct  of  them,  the  Court  conduct: 
will,  upon  application,  permit  such  mistake  to  be  rectified.^     Thus,  andmajiuiye 
an  infant  plaintiff  may  have  a  decree  upon  any  matter  arising  fi:om  2^*^^^^^ 
the  state  of  his  case,  though  he  has  not  particularly  mentioned  though  not ' 
and  insisted  upon  it,  and  prayed  it  by  his  bill ;  aild  accordingly,  ^^^^  "*'» 
where  a  bill  was  filed  on  behalf  of  an  infant,  claiming,  as  eldest 
Bon  of  his  grandfather's  heir-at-law,  the  benent  and  possession  of 
an  estate,  and  to  have  an  account  of  the  rents  and  profits,  and  for 
general  relief;  and,  upon  the  hearing,  an  issue  was  directed  to  try 
whether  his  father  was  legitimate,  which  the  jury  found  he  was 
not,  so  that  the  plaintiff's  claim,  as  heir-at-law,  was  defeated :  he 
was  yet  allowed  to  set  up  a  claim  to  part  of  the  estate,  to  which  , 

it  appeared  that  he  was  entitled  under  certain  deeds  executed  by 
his  grandfather,  but  which  claim  was  in  no  way  raised  or  insisted 

1  Hilla  V.  Hills,  2  T.  &  C.  C.  C.  827.  see  Lady  Effingham  v.  Sir  John  Napier, 

*  The  Court  has  now  power,  under  the  4  Bro.  r.  C.  ed.  Toml.  840;  Sir  J.  Na- 
Trustee  Act,  to  declare  the  infant  a  trustee,  pier  v.  Ladjr  Effingham,  2  P.  Wms.  401; 
And  to  vest  the  lands,  Bowra  r.  Wright,  Mos.  67,  for  an  exception  to  this  rule,  un- 
4  De  G.,  M.  &  S.  266;  ree  Seton  671,  e<  der  verj  peculiar  circumstances. 

«6a.,  and /ws<,  Chap.  XXVIIl.^l*  ^  Wyatt^s  P.  B.  226;  see  anU^  p.  72, 

*  2  Yes.  S.  28.  n  (6). 

«  Belt  Supt.  to  Yes.  8.  269.  T  Stoiy  Eq.  PI.  §  69. 

*  Gregoiy  v.  Molesworth,  8  Atk.626 ;  but 
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Ch.  m.  §  5. 


not  bound  hy 
improper  suo- 
missions  on 
his  behalf; 


but  bound  by 
deviations 
from  practice, 

assented  to; 


at  least  if 
sanctioned  by 
the  Court. 


SenUfhf  infiint 
could  not 
concur  in  case 
for  opinion  of 
a  Court  of 
Law: 


but  may  con> 
cur  in  special 
case,  under 
Sir  G.  Tup- 
ner^s  Act. 


Next  friend 
need  not  be  a 
person  of 
substance. 


upon  by  his  bill,  although  the  Court  said  it  might  have  been  other- 
wise if  he  had  been  adnlt.^  And*  where  the  persons  acting  on 
behalf  of  an  infant  plaintiff,  by  mistake  make  submissions  or  ofiers 
on  behalf  of  the  infant,  which  the  infant  ought  not  to  have  been 
called  upon  to  make,  the  Court  will  not  suffer  the  infliknt  to  be 
prejudiced.  Thus,  where  an  infant  plaintiff  had,  by  mistake,  sub- 
mitted by  her  bUl  to  pay  off  a  mortgage,  which  she  was  not  liable 
to  pay,  Sir  J.  Jekyll  M.  R.  said  he  must  take  care  of  the  iniant, 
and  not  suffer  her  to  be  caught  by  any  mistake  of  her  agent;  and, 
therefore,  the  infant  was  allowed  to  amend  her  bill,  on  paying  the 
costs  of  the  day.^  It  has  been  said,  however,  that  in  matters  of 
practice,  infants  are  in  general  as  much  bound  by  the  conduct  of 
the  solicitor  acting  bond  fide  in  their  behalf  as  adults ; '  but  it  may 
be  doubted  whether  they  would  now  be  bound,  unless  the  sanction 
of  the  Court  had  been  previously  obtained ;  for  it  seems  that  a 
next  friend  or  guardian  cannot  consent  to  the  mode  of  taking  evi- 
dence, or  of  any  other  procedure,  without  first  obtaining  the  sano- 
tion  of  the  Court,  or  of  the  Judge  in  chambers.^  The  application 
at  chambers  is  made  by  summons.^ 

It  seems  to  have  been  the  opinion  of  Lord  Eldon,  that  facta 
could  not  be  stated  in  a  case  for  the  opinion  of  a  Court  of  I^aw  so 
as  to  bind  infants ;  ^  but  this  is  not  now  of  any  practical  importance, 
as  the  Court  is  now  prohibited  from  directing  a  case  to  be  stated 
for  the  opinion  of  any  Court  of  Law.' 

By  Sir  George  Turner's  Act,^  infants  are  enabled  to  concur  in  a 
special  case. 

It  has  been  before  stated  ^  that  any  person,  who  may  be  willing 
to  undertake  the  office,  may  be  the  next  fiiend  of  an  infant ;  and 
it  seems  that  even  a  person  who  has  been  outlawed  in  a  civil  action 
may  fill  that  character.*^  Though  it  has  been  doubted,"  it  is  now 
clear,  as  we  have  already  seen,"  that  a  next  friend  of  an  infant 
need  not  be  a  person  of  substance;  ^*  and  though  there  does  not 


1  Stapilton  «.  Stapilton,  1  Atk.  2,  6; 
see  also  De  Manneville  v.  De  Manneville, 
10  Yes.  52,  59;  Walker  v,  Tajlor,  8  Jur. 
N.  S.  681,  H.  of  L. 

s  Serle  «.  St  EI07,  2  P.  Wms.  886. 

•  TilloUon  v.  Hsrgrave,  8  Mad.  494; 
Wall  9.  Bushby,  1  Bro.  C  G.  484,  487. 

4  Ord.  5  Feb.,  1861,  r.  24. 

<  For  form  of  summons,  see  Vol.  III. 

>  Hawkins  0.  Luscombe,  2  Swanst.  892. 

7  15  &;  16  Vic  c  86,  }  61. 

8  19&14  Vic.c.85,  §§4,'6. 

9  AfUt^  pp.  87,  69. 

^  Gilb.  For.  Kom.  64. 

11  Ld.  Red.  26 ;  Turner  «.  Turner,  1  Stnu 
708;  2  P.  Wms.  297;  2  £q.  Ca.  Ab.  288, 
pi.  18. 

u  AnUy  p.  87. 

1*  Anon.,  1  Ves.  J.  410 ;  Squirrel  v.  Squir- 
rel, 2  Dick.  765;  Fellows  «.  Barrett,  1 


Keen,  119;  Davenport  «.  Dayenport  1  S. 
&  S.  101 ;  and  see  observations  of  Y.  C. 
Wood  in  Hind  «.  Whitmore,  2  K.  &  J.  458. 
In  Smith  v,  Floyd,  1  Pick.  275,  it  was  held 
that  an  infant  plaintiff,  who  sues  hy  pro- 
ehein  ami.  is,  under  the  statutes  of  Aasaa- 
chuKetts,  liable  for  costs;  and  in  Crandall 
V.  inlaid,  11  Met.  288,  it  was  held  that  a 
prochein  ami,  as  such,  is  not  liable  for  costs; 
although  it  was  suggested  in  the  latter 
case  by  Wilde  J.  that  this  seems  to  be 
contrary  to  the  English  practice.  See 
also  Bouche  v.  Ryan,  8  Blackf.  472.  But 
where  a  person,  who  prosecutes  a  suit  in 
the  name  of  an  infant,  as  his  next  friend, 
is  insolvent,  he  will  be  compelled,  on  the 
application  of  the  defendant,  to  give  se- 
curity for  costs.  Fulton  «.  Rosevelt,  1 
Paige,  178;  Dalrymple  v.  Lamb,  8  Wend. 
424.    In  Crandall  «.  Slaid,  11  Met  288, 
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appear  to  be  any  case  where  an  infant  has  been  allowed  to  sue  by    CH.in.§5. 
his  next  friend  in  formdpauperiSf  it  would  seem  that  such  a  course  ^     7 

would  be  permitted,  on  a  special  case  being  made.^  infant  may 

If  the  next  friend  of  an  infant  does  not  do  his  duty,  or  if  any  fnend,  in 
other  sufficient  ground  be  made  out,  the  Court  will,  on  motion  or  A**"^  . 
summons,  on  notice,*  order  him  to  be  removed."    Thus,  when  the  teniu. 
next  friend  will  not  proceed  with  the  cause,  the  Court  will  change  Next  friend 
him.*    And  although  a  next  friend  may  not  have  been  actually  J^^onn-' 
guilty  of  any  impropriety  or  misconduct,  yet,  if  he  is  connected  5°?t^^^ 
with  the  defendants  in  the  cause  in  such  a  manner  as  to  render  it  ^^  iJvinir  ad- 
improbable  that  the  interest  of  the  plaintiff  will  be  properly  sup-  vereeintewrt. 
ported,  the  Court  will  remove  such  next  friend,  and  appoint  another 
in  his  place.* 

.  In  Peyton  v.  Bond^  it  appeared  that  the  solicitor  for  the  infants  Where  same 
acted  for  the  father  also,  and  had  been  for  ten  years  his  confiden-  foiJ^n'^t*^** 
tial  solicitor,  and  Sir  Anthony  Hart  V.  C.  said,  that  although  he  frUjnd,andfor 
was  warranted  by  high  authority  in  saying  that  in  family  suits  it 
was  proper  that  the  same  solicitor  should  be  employed  for  all  par- 
ties, yet  the  Court  will  watch  with  great  jealousy  a  solicitor  who 
takes  upon  himself  a  double  responsibility ;  and  if  it  sees  a  chance 
of  his, miscarrying,  will  take  care,  where  the  plaintiffs  are  infants, 
that  he  shall  not  4stand  in  that  relation  to  a  defendant  under  cir- 
cumstances of  very  adverse  interest;  and,  upon  this  ground,  his 
Honor  decided  that  the  solicitor  of  the  father  ought  not  to  continue 
in  the  character  of  solicitor  of  the  next  friend. 

It  may  be  here  remarked,  that  the  next  friend  of  an  infant  can-  Next  Mend 
not  be  permitted  to  act  as  receiver  in  the  cause ;  and  that  where  ^^°^^ 
an  application  was  made  on  behalf  of  infant  plaintiffs,  that  the  the  cause. 
next  friend  might  be  at  liberty  to  go  before  the  Master,  and  pro- 
pose himself  to  be  the  receiver,  Sir  Thomas  Plumer  V.  C.  refused 
to  accede  to  the  motion,  although  it  was  consented  to :  observing, 
that  it  was  the  duty  of  the  next  friend  to  watch  the  accounts  and 
conduct  of  the  receiver,  to  be  a  control  over  him ;  and  that  the  two 
characters  were  incompatible,  and  could  not  be  united.^ 

If  the  next  friend  of  an  infant  takes  any  proceeding  in  the  Next  friend 

misconduct- 
ing himself. 
S90,  it  was  said  by  Wilde  J.  that  in  all         «  Ward  «.  Waid,  8  Her.  706. 
oases,  if  the  defendant  doubts  the  ability         *  Peyton  v.  Bond,  1  Sim.  890;  Bedwin 
of  the  inAmt  to  pay  costs,  \\k%proektin  ami      v.  Asprey,  11  Sim.  680;  Towsey  v.  Groves, 
may  be  compelled  to  indorse  the  writ,  or      0  Jor.  N.  S.  194;  11  W.  R.  252,  Y.  C.  K.; 
to  procure  a  sufficient  indorser,  or  to  be-      and  see  Gee  «.  Gee,  12  W.  R.  187,  L.  JJ. ; 
eome  nonsuit    But  see  Feneley  v.  Mar      Sandford  v.  Snndfoid,  9  Jur.  N.  S.  898;  11 
hoity,  21  Pick.  212,  214.  W.  R.  886,  V.  C.  K. ;  Lloyd  v.  Davies, 

1  Linds«y  v.  Tyrrell,  24  Beav.  124;  8  10  Jnr.  N.  S.  1041,  M.  K;  Walker  «. 
Jnr.  N.  S.  1014;  2  De  G.  &  J.  7;  ^lOe,  Oowder,  2  Ired.  Ch.  478;  Piffardv.  Be»- 
p.  89.  bye,  1  W.  W.  268;  14  W.  R.  948,  Y.  C.  K. 

s  For  forms  of  notice  of  motion  and  '      *  1  Sim.  891. 
iommons,  see  Yol  III.  7  Stone  v.  Wishart,  2  Mad.  64. 

•  Rassell  «.  Sharp,  1  Jac.  &  W.  482; 
Lander  «.  Ingenoll,  4  Hare,  696. 
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SUITS  BY  PERSONS  WHO  ARE   UNDER  DISABIUTr. 


Ch.  in.  §  5. 


Next  ftiend 
'or  his  wife 
may  now  be 
a  witness. 


Next  ftiend 
cannot  retire 
without  ^y- 
ing  secunty 
for  costs 
ah^ady 
incurred. 


Inquiry  as  to 
propriety  of 
substitution 
of  next  friend, 
sometimes 
directed. 


cause  which  is  incompatihle  with  the  advancement  of  the  suit, 
such  as  moving  to  discharge  an  {tttachment  issued  hy  the  solicitor 
in  the  regular  progress  of  the  cause,  the  Court  will  direct  an 
inquiry  whether  it  is  fit  that  such  next  friend  should  continue  in 
that  capacity  any  longer.^  But  so  long  as  the  next  friend  con- 
tinues such  on  the  record,  he  is  considered  by  the  Ck)urt  to  be 
responsible  for  the  conduct  of  the  cause ;  and  for  this  reason,  Sir 
Thomas  Plumer  M.  R.,  on  a  petition  being  presented  to  him  on 
the  part  of  the  infant  plainti^  complaining  of  great  delay  in  prose- 
cuting the  decree,  refused  to  refer  it  to  the  Master  to  inquire  into 
the  cause  of  the  delay,  and  to  appoint  proper  persons  on  behalf  of 
the  infant  to  assist  in  taking  the  accounts :  saying,  that  if  there  had 
been  misconduct,  he  would  assist  the  petitioner,  but  that  it  must 
be  in  a  regular  way.* 

The  next  friend  of  an  infant  plaintiff  was  considered  so  far 
interested  in  the  event  of  the  suit,  that  neither  he  nor  his  wife 
could  be  examined  as  a  witness;'  but  this  disability  has  been 
removed,  by  the  recent  statutes  for  improving  the  law  of  evi- 
dencie.* 

In  general,  a  next  friend  will  not  be  allowed  to  retire  without 
giving  security  for  the  costs  already  incurred.*  And  where  the 
new  next  friend  proposed  in  the  notice  of  motion  to  be  substituted, 
in  the  room  of  the  one  to  be  withdrawn,  was  alleged  to  be  in  indi- 
gent circumstances,  and  an  inquiry  was  asked  for  as  to  whether  he 
was  a  proper  person  to  act  in  that  capacity,  with  a  view  to  his  cir- 
cumstances. Sir  John  Leach  Y.  C.  stated,  as  his  reason  for  refusing 
such  inquiry,  that  he  would  be  at  liberty  to  file  a  new  bill.' 

In  Melling  v.  MelUng^  his  Honor  refiised  to  allow  another  next 
fiiend  to  be  substituted  for  the  one  who  had  up  to  that  time  con- 
ducted the  suit  in  that  capacity,  and  who  desired  to  withdraw 
himself^  without  a  previous  reference  to  the  Master,  to  inquire 
whether  it  was  for  the  benefit  of  the  infant  that  such  substitution 
should  take  place,  as  it  might  be  that  the  suit  was  improper,  or 
had  been  improperly  conducted ;  and  the  next  Mend  was  not  thus 


1  Ward  V.  Ward,  8  Mer.  706. 

2  Russell  V.  Sharp,  1  Jac.  &  W.  482. 

«  Head  v  Head,  8  Atk.  511.  But  it  has 
been  held  that  a  person  who  is  made  a 
prochein  ami  to  an  infant  without  his 
Knowledge  or  consent  is  not  disqualified 
from  being  a  witness.  Barwell  v.  Corbin, 
1  Rand.  131;  see  Luptoii  o.  Lupton,  2 
John.  Oh.  614.  In  a  case  where  it  ap- 
peared that  the  next  friend  of  an  Infant 
plnintiflf  was  a  material  witness,  the  Court 
allowed  another  person  to  be  substituted 
in  his  place,  upon  his  giving  secnritj  for 

^  the  costs  previously  incurred.    Golden  v. 

'  Haskins,  2  Edw.  On.  811 ;  Helms  v.  Fran- 
ciscos,  2  Bland,  644. 


*  6  &  7  Vic.  c*  86;  14  &  16  Vic  c  99, 
§2;  16  &  17  Vic. c.  88. 

6  Ld.  Red.  27,  note  2;  Golden  v.  Has- 
kinfl,  8  Edw.  Ch.  811.  It  is  sometimes 
made  a  term  of  the  order  to  substitute,  that 
the  substituted  next  friend  shall  give  se- 
curity, to  be  approved  of  by  the  Judge  if 
the  parties  diner,  to  answer  the  de^nd- 
ant*s  costs  to  that  time,  in  case  any  shall 
be  awarded.  See  Seton,  1262,  Ko.  6. 
The  security  usually  given  is  a  recognis- 
ance. 

0  Davenport  v.  Davenport,  1  S.  &  S. 
101. 

7  4  Mad.  261. 
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to  escape  from  costs  to  which  he  might  be  liable.    And  in  J52zr-    Ch.  m.  §  5. 
rison  v.  Harrison^  Lord  Langdon  M.  R.,  observed,  that  "  any  per-     "    ^    ~ 
son  may  commence  a  suit  as  next  friend  of  an  infant,  but  when  Fitnesaofnew 
once  here  in  that  character,  he  wQl  not  be  removed,  unless  the  Jmst  be*° 
Court  is  informed  of  the  circumstances  and  respectability  of  the  P">ved. 
party  proposed  to  be  substituted  in  his  place,  and  that  such  person 
IB  not  interested  in  the  subject  of  the  suit ; "  and,  accordingly,  he 
required  the  production  of  an  affidavit  to  that  effect,  before  an 
order  was  made  to  substitute  a  new  next  friend :  though  the  appli- 
cation was  not  opposed  by  the  defendants.    The  application  to 
substitute  a  next  Mend  in  lieu  of  one  desirous  to  retire,  is  made  by 
summons,  on  notice  to  the  defendants.^ 

When,  in  consequence  of  the  death,  incapacity,*  or  removal  of  Proceedings 
the  next  friend  of  an  infant,  pending  the  suit,  it  becomes  necessary  ^moviJof' 
to  appoint  a  new  next  friend,  the  proper  course  of  proceeding  is,  next  friend, 
for  the  solicitor  of  the  plaintiff  to  apply  to  the  Court,  or  Judge  at 
chambers,  for  an  order  appointing  a  new  next  friend  in  his  stead,^ 
whose  fitness,  as  we  have  seen,  must  be  proved ;  *  and  after  such 
appointment,  the  name  of  the  new  next  friend  should  be  made  use 
of  in  all  subsequent  proceedings  where  the  former  one,  if  alive, 
would  have  been  named.    Before  the  defendant  has  appeared,  the 
name  of  the  new  next  friend  may  be  introduced  into  the  record, 
under  an  order  as  of  course  to  amend ;  and  after  appearance  the 
same  may  be  done,  where  the  new  next  friend  is  appointed  in  the 
place  of  a  deceased  next  friend,^  if  the  application  for  the  order  is 
miide  by  the  solicitor  who  acted  in  the  suit  for  the  deceased  next 
fiiend.    In  other  oases  the  order  may  be  obtained  on  the  plaintiff's 
petition,  as  of  course,  if  the  defendant's  solicitors  subscribe  their 
consent  thereto ;  if  not,  by  motion  upon  notice,  or  by  summons  at 
chambers.'    If  the  plaintiff's  solicitor  omits  to  take  this  step  within  Where  plain- 
a  reasonable  time,  the  defendant  may  apply  to  the  Court  by  motion,  t*^  o™***  ^ 
upon  notice,*  for  an  order  directing  the  approval  of  a  new  next  next  Mend. 
fiiend,  and  for  the  insertion  of  his  name  as  such  in  the  proceedings.* 
In  Large  v.  DeFerre^^  the  new  next  friend  was  appointed  by  the 
Chief  Clerk's  jcertificate,  without  further  order. 

The  order  appointing  the  next  friend  must,  in  every  case,  be  Service 

and  entry  of 

1  6  Beay.  180;  and  see  Lander  v.  Inger-  mens,  see  Vol.  III.;  and  for  the  order,  see   <»^^* 

ioU,  4  Hare,  596.  Seton,  1252,  No.  6. 

*  For  form  of  summons,  see  Vol.  III.  8  for  form  of  notice  of  motion,  see  YoL 

*  A  female  next  friend  will,  on  marriage,  III. 

become  incapacitated  to   act  further  as  ^  As  to  the  former  practice  where  the 

•Qch.  order  was   obtained  in  tx  parte  motion: 

4  Westby  o.  Westbj,  2  C  P.  Coop.  t.  see  Lancaster   v.  Thornton,  Amb.    808; 

Cott211.  Ludolph  V,  Saxby,  Ufid.;   12   Sim.    851; 

f  Harrison  v.  Harrison,  5  Beay.  180.  Countess  of  Shelbume  v.  Ld.  Inchiquin, 

A  For  forms  of  motion  paper  and  peti-  Amb.  898,  n.;  12  .Sim.  352;  Bracey  «. 

tioDj  see  Vol.  III.;  and  fbr  the  order  on  Sandiford,  8  Mad.  468;  Glover  v.  Webber, 

motion,  see  Seton,  1252,  No.  5.  12  Sim,  851.    For  form  of  motion  paper, 

f  For  forms  of  notice  of  motion  and  sum-  see  Vol.  III. 

10  Braithwaite's  Pr.  558. 
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Ch.  m.  §  6. 


Consent  to 
act  mn^t  be 
shownr 


Next  Mend 
necessaiyon 
ev€ay  appli- 
cation by  in- 
fant plaintiff. 

Effect  on  suit 
of  infant 
plaintiff 
attaining 
twenty-one: 

where  he 
adopts  suit; 

where  he 
repudiates  it; 


liabiUly  of 
next  fhend 
to  costs. 


Infant  repu- 
diating suit, 
not  liable  to 
costs,  though 
next  fiiend 
die. 


Costs  of 
defendant's 


served  on  the  solicitors  of  the  defendants  in  the  cause,  and  be  left  for 
entry  in  the  cause  books  kept  by  the  Clerks  of  Records  and  Writs.* 

Before  appointing  a  new  next  friend,  the  Court  or  Judge  requires 
to  be  satisfied  of  his  willingness  to  act ;  and  an  authority  signed 
by  such  next  friend  should  be  produced  and  filed.^ 

On  any  application  on  behalf  of  an  infant  plainti^  a  next  Mend 
must  be  named  for  the  purposes  of  the  application.' 

Where  a  bill  has  been  filed  in  the  name  of  an  infant,  his  coming 
of  age  is  no  abatement  of  the  suit ;  *  but  he  may  elect  whether  he 
will  proceed  with  it  or  not.  If  he  goes  on  with  the  cause,  all 
future  proceedings  may  be  carried  on  in  his  own  name,  and  the  bill 
need  not  be  amended  or  altered ;  '^  he  will  also  be  liable  to  all  the 
costs  of  the  suit,  in  the  same  manner  as  he  would  have  b^en  had 
he  been  of  age  when  the  bill  was  originally  filed.®  If  he  chooses 
to  abandon  the  suit,  he  may  move  to  dismiss  it  on  payment  of 
costs  by  himself,^  or  he  may  refrain  from  taking  any  step  in  it ;  but 
he  cannot  compel  the  next  friend  to  pay  the  costs,  unless  it  be 
established  that  the  bill  was  improperly  filed.®  Therefore,  where 
an  infant,  on  attaining  twenty-one,  moved  to  dismiss  a  bill  filed  on 
his  behali^  with  costs  to  be  paid  by  the  next, friend,  the  Court 
refused  to  make  the  order ;  but  directed  the  bill  to  be  dismissed, 
on  the  late  infant  plaintiff  giving  an  undertaking  to  pay  th^  costs, 
and  the  costs  of  the  next  inend.* 

If  the  infant  refrains  from  taking  any  step  in  the  suit,  he  cannot 
be  made  liable  to  costs ;  thus,  where  the  next  friend  of  an  infant 
died  during  the  minority  of  the  plaintiff  who,  after  he  came  of 
age,  took  no  step  in  the  cause,  and  the  defendant  brought  the 
cause  on  again,  and  procured  the  bill  to  be  dismissed,  such  dis- 
missal was  without  costs ;  because  the  plaintiff  not  having  been 
liable  to  costs  during  his  infancy,  and  never  having  made  himself 
liable  by  taking  any  step  in  the  cause  after  attaining  twenty-one, 
and  there  being  no  next  friend  to  be  responsible  for  them,  there 
was  no  person  against  whom  the  Court  could  make  an  order  for 
payment  of  costs.*®  In  that  case,  the  next  friend,  if  living,  would, 
of  course,  have  been  liable  to  the  f)aymeni  of  thq  costs  to  the 


1  Braithwaite*s  Pr.  558. 

*  For  form,  see  Vol.  III. 

*  Cox  V,  Wright,  9  Jur.  N.  S.  981;  11 
W.  R.  8/0,  V.  C.  K.;  and  see  Guy  v,  Guy, 
2  Beav.  460;  Furtado  v.  Furtado,  6  Jur. 
227,  as  explained  by  Cox  v.  Wright,  9 
Jur.  N.  S.  981;  11  W.  R.  870,  V.  C.  K. 
A  notice  of  motion  should  be  given  by  the 
infant  by  the  next  friend,  and  not  merely 
by  the  next  ft-iend.  PiUduck  v.  Boultbee, 
2  Sim.  N.  S.  228. 

*  Wyett's  P.  R.  226. 

^  Wvatt's  P.  R.  I  Fowl.  Ex.  Prac  421. 
The  title  of  the  suit  in  such  case,  however, 
is  ooirected,  to  read  thenceforth  thus:  **  A. 


B.,  late  an  infant,  by  C  D.,  his  next  friend, 
but  now  of  full  age',  plaintiff.*' 

«  Coop.  £q.  PL  29;  Waring  v.  Crane, 
2  Paice,  79;  Story  £q.  PI.  §  59. 

7  Where  a  decree  has  been  made,  the 
application  should  be  a  special  motion  to 
stay  proceedings.  For  form  of  motion  pv 
per,  see  Vol.  III. 

8  If  the  bill  was  improperly  filed,  the  in- 
fant may  abandon  the  suit,  and  the  costs 
will  be  charg^  upon  the  next  friend. 
Waring  v.  Crane,  2  Paige,  79. 

9  Anon.,  4  Mad.  461. 

w  Turner  v.  Turner,  1  Stra,  708;  2  P. 
Wms.  297;  Ld.  Red.  26,  n.  t;  and 
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defendant :  the  general  rale  being,  that  the  next  friend  shall  pay    Ch.  m.  §  5.^ 
the  defendant's  costs  of  dismissing  the  plaintiff's  bill ;  and  so,  if  a      •    ^    ~ 
motion  is  made  on  behalf  of  an  infant  plaintiff  which  is  refused  J^^.*^ 
with  costs,  such  costs  must  be  paid  by  the  next  friend.^  Costs  of 

Where  an  infant,  on  coming  of  age,  repudiates  the  suit,  that  repu-  [JJ^^"  jj^, 
diation  relates  back  to  the  conmiencement  of  the  suit,  over-riding  tiff's  behalf. 
all  that  has  been  done  in  it.*  Repudiation 

An  infant  co-plaintiff  on  coming  of  age,  and  desiring  to  repu-  plaintiff  ^ 
diate  the  suit,  if  he  takes  any  step,  inust  move,  on  notice,  not  to  Jf^JJ?^  *^i 
dismiss  the  bill,  but  to  have  his  name  struck  out  as  co-plaintiff;  *  tion. 
and  if  the  next  friend  requires  it,  the  late  infant's  name  must  be  Where  co- 
introduced  in  the  future  proceedings  as  a  co-defendant.^  coming  of  ° 

After  an  infant  sole  plaintiff  comes  of  age,  his  next  friend  ought  ?p»  ^^5^ 
not  to  take  any  proceedings  in  the  cause  in  the  name  of  the  plain-  suit     ' 
tif^  even  though  they  are  consequential  on  former  proceedings  if  Nextftieodof 
the  suit  is  to  be  prosecuted ; '^  but  an  infant  co-plaintiff  on  coming  ^fto^oceed 
of  age,  will  not  be  allowed  to  appear  by  another  solicitor  or  coun-  ■ft**'  infant  of 
sel,  unless  he  has  obtained  an  order  to  change  solicitors.* 

The  rule  above  referred  to,  under  which  a  next  friend  is  held 
liable  to  the  costs  of  dismissing  a  bill,  or  of  an  unsuccessful  motion, 
is  ^plicable  only  as  between  the  next  fiiend  and  the  defendant  in 
the  cause;  for  the  Court  is  extremely  anxious  to  encourage,  to 
every  possible  extent,  those  who  will  stand  forward  in  the  charac- 
ter of  next  friend  on  behalf  of  in&nts,^  and  will,  wherever  it  can  Of  next 
be  done,  allow  the  next  friend  the  costs  of  any  proceeding  insti-  ^  wstsoufof 
tuted  by  him  for  the  infant's  benefit,  out  of  the  infant's  estate,  the  infant's 
provided  he  appears  to  have  acted  bond  fide  for  the  benefit  of  the  ' 

infimt.    Therefore,  where  a  suit  was  instituted  on  behalf  of  an  where  a 
infant,  in  which  there  was  a  decree  made,  under  which,  the  money  ordered^ 
recovered  was  brought  into  Court,  and  put  out  for  the  benefit  of  P*y  ^^  c<»t«i 

mns  awav  * 

the  infant  plaintiff^  and  the  d^fendant  was  ordered  to  pay  the  costs,  * 

but  ran  away :  upon  a  motion  by  the  solicitor  of  the  plaintiff  (in 
which  the  father,  who  was  the  next  friend,  and  very  poor,  joined), 
that  his  costs  might  be  paid  out  of  the'frmd  in  Court,  Lord  King 
granted  the  motion^  but  with  some  reluctance.**  And  in  another  ivteresnit 
case,  where  a  supplemental  bill  had  been  filed  on  behalf  of  an  infant,  ^^  Q^gt. 
for  which  there  were  apparent  grounds,  but  which  was  eventually 


Dunn  v.  Dunn,  7  De  O.,  M.  &  O.  25; 
1  Jar.  N.  8, 132 ;  8  Draw.  17 ;  18  Jar.  1068. 

^  Bnckley  v.  Packeridge,  1  Dick.  806. 
Costs  mast  be  paid  by  the  next  friend  in 
•meiy  instanoe  where  there  is  no  foondar 
tion  fer  the  sait.  Stephenson  «.  Stephen- 
■oo,  8  Hayw.  128;  dtoiy  Eq.  PI.  f  60. 
Bat  see  Crandall  v.  Slaid,  11  Met  286. 

t  Donn  V.  Dann,  7  De  G.,  M.  &  G.  20; 
1  Jnr.  N.  S.  128,  per  L.  J.  Turner. 

•  ▲ores  «.  Little,  7  Sim.  188;  Gny  «. 


Gny,  2  BeaT.960;  Cooke  «.  Fryer,  4  Beay. 
18.  For  form  of  notice  of  motion,  see  Vol. 
III. ;  and  for  form  of  order,  see  Seton,  1268, 
No.  8. 

4  Bicknell  v.  BickneU,  82  Bear.  881; 
0  Jnr.  N.  S.  688. 

«  Brown  v.  Weatherhead,  4  Hare,  122; 
Brown  v.  Brown,  11  Beav.  662. 

«  Swift  V.  Grazebrook,  18  Sim.  186. 

1  Whittaker  v.  Marlar,  1  Cox,  286. 

>  Staines  o.  Maddux,  Mos.  810. 
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ch.  m.  §  5. 


whether  suit 
lor  infant's 
benefit; 

not  directed 
in  the  suit 
itselff  at  next 
friend's 
instance. 


Next  friend 
not  deprived 
of  right  of 
costs,  in  con- 
sequence of 
mistake  or 
misapprehen- 
sion; 

but  will  not 
be  entitled  to 
costs,  if  suit 
instituted 
from  improper 
modveSi 

or  due  dili- 
gence not 
used  to  learn 
the  facts. 


dismissed  as  against  one  of  the  defendants  with  costs,  which  were 
paid  by  the  receiver  in  the  original  cause,  upon  a  petition  by  the 
next  fiiend  to  be  allowed  such  costs  out  of  the  infant's  estate  in 
the  original  cause,  Lord  Hardwicke  made  the  order:  observing, 
that  the  next  friend  and  the  receiver  had  done  nothing  but  what 
any  man  would  do  in  his  own  case :  and  that  though  it  had  turned 
out  unfortunately,  the  Court  would  not  say  that  they  ought  to  bear 
the  costs ;  as  if  they  were,  nobody  would  undertake  the  manage- 
ment of  an  estate  for  an  infant.^ 

An  inquiry  may  be  directed  whether  it  is  for  the  benefit  of  the 
infant  to  proceed  with  a  suit.*  It  seems,  however,  that  such  an 
inquiry  will  not  be  directed,  on  the  application  of  the  next  friend, 
in  the  suit  respecting  which  the  reference  is  sought,'  but  that  the 
next  friend  must  carry  it  on  at  his  own  risk ;  which  appears  to  be 
a  proper  restraint  to  prevent  suits  of  this  description  from  being 
rashly  undertaken ;  for  as,  on  the  one  hand,  the  next  friend,  in  case 
a  fund  should  be  recovered  by  means  of  the  suit,  has,  through  his 
solicitor's  lien  for  his  costs  upon  that  fund,^  an  adequate  protection 
from  losing  the  charge  he  may  have  been  put  to  by  means  of  the 
suit,  so  the  risks  which  he  runs  of  losing  those  costs,  in  case  the 
suit  should  be  unsuccessful,  tends  to  make  persons  cautious  in 
undertaking  proceedings  of  this  nature  on  behalf  of  infants,  with- 
out having  very  good  reason  for  anticipating  a  successful  result. 

Although  the  Court  will  so  far  encourage  persons  acting  fairly 
or  bond  fide  to  institute  proceedings  on  behalf  of  infants,  or  to 
protect  them,  when  it  is  possible  so  to  do,  from  all  costs  and 
expenses  which  they  may  incur  by  such  step,  a  protection  which 
it  will  not  suffer  any  degree  of  mistake  or  misapprehension  to 
deprive  them  of:  *  yet,  if  it  should  turn  out  that  the  next  friend 
has  acted  from  improper  motives,  or  merely  to  answer  the  pur- 
poses of  spleen,  the  principle  which  guides  the  Court  in  encourag- 
ing an  honest  next  friend,  t.  €.,  the  anxiety  to  have  the  afiairs  of 
infants  properly  taken  care  of^  will  involve  a  dishonest  one  in  the 
expenses  of  his  own  proceeding.'  And  so,  if  it  should  appear 
that,  in  the  cas^  of  an  infant,  due  diligence  has  not  been  exerted 
to  acquire  a  proper  knowledge  of  the  facts  of  the  case,  and 
the  bill  should  be  dismissed,  or  an  order  discharged,  upon  facts 
which,  though  not  known  when  the  bill  was  filed,  or  the  motion 
made,  might  have  been  known  if  proper  inquiry  had  been  made, 
the  next  friend  will  not  be  allowed  the  costs  out  of  the  in&mt's 


1  Taner  v.  Ivie,  2  Yes.  S.  466;  Cross  t. 
Cross,  8  Beav  455. 

2  Taner  v.  Ivie,  2  Yes.  S.  469. 

<  Jones  V.  Powell,  2  Mer.  141;  anU^ 
p.  72. 
4  Staines  v.  Maddox,  Mos.  819. 


s  Whittaker  v,  Marlar,  1  Cox,  286;  An- 
derton  v.  Yates,  5  De  G.  &  S.  202. 

6  Whittaker  V.  Marlar,  1  Cox,  286;  and 
see  Cross  v.  Cross,  8  Beav.  466 ;  Clayton  «. 
Cook,  8  De  6.,  F.  &  J.  682:  7  Jar.  N.  8. 
662. 
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estate.*  Thus,  where  it  appeared  that  a  writ  of  Ne  exeat  Hegno  Ch.  in.  §  6. 
had  been  improperly  obtained  by  the  next  friend,  on  motion  sup-  '—  y — "^ 
ported  by  the  affidavit  of  the  infant  plaintiff,  by  which  the  infant, 
who  was  of  the  age  of  eighteen  years,  swore  positively  to  facts 
which  it  appeared  he  could  not  have  known  himself,  but  which  he 
could  only  have  been  told  by  other  persons.  Lord  Rosslyn  dis- 
charged the  order,  and  directed  that  the  next  friend  should  pay  the 
costs  of  obtaining  it." 

There  appears  to  be  no  doubt,  that  a  solicitor  conducting  a  cause  solicitor  has 
on  the  part  of  an  infant,  has  the  same  lien  upon  the  money  recov-  J  ^*?*|.^Pu? 
ered  in  the  suit  by  his  means,  and  at  his  expense,  as  he  has  in  the  costs,  but  not 
case  of  an  adult ;  •  and,  therefore,  if  the  suit  is  successful,  the  next  ^^j^® 
friend  is,  in  general,  secure  from  being  put  to  any  charges  on  the 
infant's  behalf.    But  it  seems  that  a  solicitor  who  obtains  posses- 
sion of  papers,  as  solicitor  to  the  next  friend,  has  not  any  lien  upon 
them  by  virtue  of  such  possession.* 

It  is  said,  that  where  a  legacy  is  given  to  an  infant,  the  testator  Of  the  costs 
makes  it  necessary  to  come  into  this  court  for  directions  how  to  ^  i^Snt's' 
lay  it  out;  and  that,  therefore,  such  an  application  ought  to  be  legacy; 
considered  as  an  incumbrance  on  the  estate,  and  the  costs  must  be 
paid  out  of  the  assets.*    This  rule  was  acted  upon  by  Lord  Alvan- 
ley  M.  R.,  in  a  case  where  the  executors  were  plainti^,  in  which 
case  his  Lordship  said  that,  if  the  testator  wishes  to  prevent  the 
costs  of  such  a  suit  from  coming  out  of  Ikis  estate,  he  ought  to  give 
the  legacy  to  a  trustee  for  the  infant ;  he,  however,  said  that,  for  not  in  fiitnre 
the  future,  he  should  not  give  the  costs  in  such  a  case :  for  since  the  the  testator's 
Legacy  Act,  36  Geo.  III.  c.  52,  §  32,  the  executor  has  nothing  to  ^sute; 
do  but,  under  that  Act,  to  pay  the  legacy  into  Court,  and  then 
he  has  done  ;  and  the  infant,  when  he  comes  of  age,  may  petition 
for  it*    Before  that  Act,  an  executor  could  not  safely  pay  an  in- 
fant's legacy  without  a  decree. 

It  is  presumed  that  the  rule  above  laid  down  will  not  apply,  so  but  must  be 
as  to  prevent  an  infant  legatee  from  receiving  his  costs,  in  case  he  ^^u^r^^if 
is  obliged  to  institute  proceedings  in  consequence  of  the  executor's  h«  *"^*^j 
omitting  to  avail  himself  of  the  Act  to  pay  the  money  into  Court,  ^""^ 
since  there  is  no  power  given  by  the  Act  by  which  the  executor 
can  be  compelled  to  pay  the  legacy  without  a  suit ;  and  that  where 
the  executors,  though  admitting  assets,  have  refiised  or  neglected 
to  pay  the  legacy  into  Court,  they  would  be  decreed  to  pay  the 
costs. 

I  Pearoe  v.  Pearce,  9  Ves.  648.  Dunn,  7  Oe  G.,  M.  &  G.  25,  20;  1  Jur. 

3  Roddam  v.  Hetheriogton,  6  Ves.  91,      N.  S.  122;  8  Drew.  17;  18  Jur.  1068. 
96.  '^  Anon.,  Mos.  5. 

s  Staines  v.  Maddox,  Mos.  819.  «  Wh(  pham  v.  Wingfield,  4  Ves.  630. 

4  Montagu  on  Lien,  68 ;  and  see  Turner  He  may  now  apply  for  it  by  summons, 
t.  Letta,  20  fieav.  186;  7  De  G.,  M.  &  G.  where  the  fund  or  stock  does  not  exceed 
248;   1  Jur.   N.  8.  4b7,  1067;  Dunn  v,  800/.,  Ord.  XXXV.  1  (2). 
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Ch.  m.  §  6.  With  respect  to  the  right  of  the  next  friend  of  an  infant  to  re- 
**— > — — '  ceive  any  thing  heyond  his  taxed  costs  out  of  a  general  fund,  in 
As  to  next  order  to  reimhurse  him  for  any  extra  expense  he  may  have  been 
to  costs  put  to,  some  difference  of  opinion  appears  to  have  existed  between 

b^^nd  taxed  Lo^d  Eldon  and  Sir  WilUam  Grant  M.  R.  In  Oahome  v.  Benne^ 
where  a  bill  had  been  filed  by  a  legatee  on  behalf  of  himself  and 
as  next  friend  of  an  infant  legatee,  in  which  the  usual  decree  was 
made,  and  the  costs  ordered  to  be  taxed  and  paid  out  of  the 
estate,  an  application  was  made  to  the  Master  of  the  RoUs,  on  be- 
half of  the  next  friend,  that  he  might  in  some  way  have  costs 
beyond  his  taxed  costs :  either  by  a  direction  to  have  them  taxed 
as  between  solicitor  and  client,  or  by  a  reference  to  the  Master  to 
see  what  extra  costs  he  had  been  put  to ;  but  Sir  William  Grant 
refrised  to  make  the  order :  saying,  that  if  a  next  friend  is  to  a 
certainty  to  have  all  that  exceeds  the  taxed  costs,  it  would  lead 
him  to  be  very  careless.  In  JFeama  v.  Young^  where  an  applica- 
tion was  afterwards  made  to  Lord  Eldon  for  the  costs  of  trustees, 
as  between  solicitor  and  client,  his  Lordship  refused  to  make  such 
an  order,  on  the  ground  that  where  the  costs  of  a  trustee  are  di- 
rected to  be  taxed,  that  means  as  between  party  and  party,  not  in 
the  larger  way ;  although,  where  a  trustee,  in  the  fair  execution  of 
his  trust,  has  expended  money  by  reasonably  and  properly  taking 
opinions,  and  procuring  directions  that  are  necessary  for  the  due 
execution  of  his  trust,  he  is  entitled  not  only  to  his  costs,  but  also 
to  his  charges  and  expenses,  under  the  head  of  just  allowances. 
His  Lordship,  however,  added,  "  With  regard  to  an  infant,  this  re- 
quires great  consideration ;  for  as  the  infant  himself  cannot  incur 
charges  and  expenses,  if  they  cannot  be  claimed  under  just  allow- 
ances, and  the  next  friend  is  to  be  at  the  whole  expense  of  the 
infant  beyond  his  costs,  persons  will  deliberate  before  they  accept 
that  office." « 


Section  VI. — Idiots^  Z/unatics^  and  Persons  of  Weak  3Rnd. 

Suits  on  their  Although,  as  it  has  been  observed,*  in  certain  cases  suits  on 

behalf^most  behalf  of  idiots  or  lunatics  may  be  instituted  in  the  form  of  in- 

bili,  formations  by  the  Attorney-General,  yet  the  proper  course  of 

proceeding  to  assert  their  rights  in  Equity  is  by  bill.* 

in  the  name  of  Suits  on  behalf*  of  a  lunatic  are  usually  instituted  in  the  name  of 

^t^w  h^^'  the  lunatic ;  but  as  he  is  a  person  incapable  in  Law  of  taking  any 

committee,  or  step  on  his  own  account,  he  sues  by  the  committee  of  his  estate,  if 

next  friend. 

1  7  Ves.  424.  4  Ante,  p.  9. 

2  10  Ves.  184.  »  Or,  where  tpplicable,  by  adminiatn- 
<  For  more  as  to  costs  of  infants*  suits,      tlon  summons,  under  15  &  16  Vic  c.  86, 

see  Beames  on  Costs,  69-71,  88-87.  §§  46-47 ;  see  pof^  Chap.  XXIX. 
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any,  or  if  none,  by  his  next  iiiend,  who  is  responsible  for  the  con-  Ch.  III.  §  6. 
duct  of  the  suit.^  The  lunatic  must  be  named  a  co-plaintiff  as  ^-^ — —^ 
well  in  a  bill  as  in  an  information,  on  his  behalf;  *  where,  however.  Lunatic  must 

D6  ft  DftrtV 

the  object  of  the  suit  is  to  avoid  some  transaction  entered  into  by  unless  insults 
the  lunatic  on  the  ground  of  his  incapacity  at  the  time,  it  has  been  ^^acts,^" 
held,  that  a  lunatic  ought  not  to  be  a  co-plaintif[^^  because  it  is  a 
principle  of  Law  that  no  man  can  be  heard  to  stultify  himself.* 
This  distinction  was  recognized  and  adopted  in  some  early  cases,^ 
but  it  would  scarcely  be  considered  important  in  modem  times ; 
and  where  a  bill  was  brought  by  a  lunatic  and  his  conmiittee,  to 
avoid  an  act  of  the  lunatic's  on  the  ground  of  insanity,  a  demurrer, 
on  the  ground  that  a  lunatic  could  not  be  allowed  to  stultify  him- 
self was  disallowed :  ^  the  Lord  Chancellor  observing,  that  the  rule 


1  StoiT  Eq.  PI.  §  64;  Donheimer  v. 
Boorback,  8  C.  £.  Green  (N.  J.},  488; 
Noroom  v.  Rogers,  1  C.  E.  Green,  484.    In 
some  of  the  States  In  America,  the  Courts 
of  Equity  are  intrusted  with  the  authority 
to  appoint  committees  for  iiiiots  and  luna- 
tics, as  in  England,  and  in  such  cases  the 
idiots  and  lunatics  sue  by  their  committees. 
In  other  States,  idiots  and  lunatics  are  by 
law  placed  under  guardians  appointed  by 
other  Courts,  and  ordinarily  by  tbe  Courts 
of  Probate  of  the  State.     In  such  cases 
the  idiots  and  lunatics  sue  and  defend 
Boits,  bv  their  proper  guardians,  unless 
some  otner  is  specially  appointed  for  that 
porpoee.    Story  Kq.  fl.  §  65.     Thus  in 
New  York,  by  statute,  the  Court  of  Chan- 
cery had  the  care  and  custody  of  idiots 
and  lunatics.    2  Key.  Stat.  N.  i .  61  e<  ieq. 
(ed.  1829);    Matter  of  Wendell,  1  John. 
Ch.  600;  Brasher  v.  Van  Cortlandt,  2  John. 
Ch.  242, 246.  In  Massachusetts,  the  Courts 
of  Probate  haye  the  ezclusiye  authority 
to  appoint  guardians  of  insane  persons. 
GenL  Sts.  c.  109,  §  8;  Story  Eq.  JPl.  §  65, 
note  (1).     For  Yirgmia,  see  Boiling  v, 
Tomer,  6  Rand.  584;  Vermont,  see  Smith 
V.  Bnmham,  1  Aik.  84 ;  Mew  Jersey,  Dor- 
aheimer  v.  Roorback,  8  C.  E.  Green  (N.  J.), 
488. 

s  Story,  Eq.  PI.  §  64  and  note;  see 
Gorham  v.  Gorham,  8  Barb.  Ch.  24. 

*  A  htnatic  is  not  a  necessary  party 
plaintiff  with  his  committee,  on  a  bill  to 
set  aside  an  act  done  by  the  lunatic  under 
mental  imbecility.  Ortley  v.  Measere, 
7  John.  Ch.  189.  **  The  general  practice, 
howeyer,**  it  was  remarked  by  Mr.  Chan- 
cellor Kent,  in  this  case,  **  is  to  unite  the 
lunatic  with  the  committee,  as  was  done 
in  2  Vernon,  678;  but  there  does  not  sp- 
pear  to  be  any  use  in  it,  or  any  necessity 
lor  it,  as  the  committee  have  the  exclusive 
coBtody  and  control  of  the  estate  and  rights 
of  the  lunatic.  The  lunatic  may  be  con- 
sidered a  party  by  his  committee;  and, 
like  trustees  of  an  insolvent  debtor,  the 
committee  hold  the  estate  in  trust,  under 
the  direction  of  the  Court." 

^  In  reference  to  this  maxim,  it  ia  re- 


marked by  Mr.  Justice  Story:  '*  How  so 
absurd  and  mischievous  a  maxim  could 
have  found  its  way  into  any  system  of 
jurisprudence,    professing   to   act    upon 
civilized  beings,  is  a  matter  of  wonder 
and  humiliation.    There  have  been  many 
struggles  against  it,  in  all  ages  of  the 
common  law,  by  eminent  lawyers,  but  it 
is  somewhat  difficult  to  resist  the  authori- 
ties which  assert  its  establishment  in  the 
fundamentals  of  the  common  law."  "Even 
the  Courts  of  Equity  in  England  have 
been  so  far  reg^rdfhi  of  the  maxim,  that 
they  have  hesitated  to  retain  a  bill  to 
examine  the  point  of  lunacy," —  "  and 
formerly  they  were  so  scrupulous  in  ad- 
hering  to  the  maxim,  that  cases  have 
occurred  in  which  a  lunatic  was  not  al- 
lowed to  be  a  party  to  a  bill  to  be  relieved 
against  acts  done  during  his  lunacy.    But 
tliis  role  is  now  with  great  propriety  aban- 
doned."    1  Story  Eq.  Jur.  §  226.      In 
America  this  maxim  has  seldom,  if  ever, 
been  recognized  in  any  of  the  Courts  of 
common  law.  Mitchell  v.  Kingman,  5  Pick. 
481;   Webster  v.  Woodford,  8  Day,  90; 
Grant  v.  Thompson,  4  Conn.  208;  Lang  «. 
Whiddon,  2  N.  H.  485;  Seaver  v.  Phelps, 
11  Pick.  804;  McReight  v.  Altken,  1  Rice, 
56;  Rice  v.  Peet,  15  John.  508;   Chitty 
Cont.  (10th  Am.  ed.)  150  and  note.     In 
modem  times  the  English  Courts  of  Law 
seem  inclined  as  far  as  possible  to  escape 
from  the  maxim.    Baxter  v.  Earl  of  Ports- 
mouth, 6  B.  &  C.  170;  BaU  v.  Mannin, 
8  Bligh  (N.S.),  1 ;  1  Story  Eq.  Jur.  §  225, 
note  (5). 

The  ground  on  which  Courts  of  Equity 
now  interfere  to  set  aside  the  contracts 
and  other  acts,  however  solemn,  of  persons 
who  are  idiots,  lunatics,  and  otherwise 
non  oompoUt  tnehtii,  is  fraud.  1  Story 
Eq.  Jur.  §  227. 

o  Attorney-General  v,  Woolrlch,  1  Ca. 
in  Cha.  158;   Attorney-General  v.  Park- 
hurst,  i6.  112. 
0  Ridler  v.  Ridler,  1  Eq.  Cas.  Ab.  279, 

>1.  5;  and  see  Tothiii,  180;  .Story   Eq. 

lur.  §  226^ 
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SUITS  BY  PEHSONS  WHO   ARE   UNDER  DISABILITT. 


Ch.  III.  §  6. 


to  the  preja- 
dice  of  others. 


Idiot  not  a 

necessaiy 

party; 


committee  of 
idiot  or 
lunatic  is. 


In  what  cases 
a  demurrer 
will  lie; 


or  a  plea; 


to  bill  of 
discoyeiy,  as 
well  as  relief 


that  a  lunatic  should  not  be  admitted  to  excuise  himself  on  pretence 
of  lunacy,  was  to  be  understood  of  acts  done  by  the  lunatic  to  the 
prejudice  of  others,  but  not  of  acts  done  by  him  to  the  prejudice  of 
himself. 

It  was  said  by  the  Lord  Keeper  Bridgman,  in  the  case  of  At- 
torney- General  v.  Wddrichj  above  referred  to,  that  the  reason  why 
a  lunatic  is  required  to  be  a  party  to  a  suit  instituted  on  his  behalf 
is,  because  he  may  recover  his  understanding,  and  then  he  is  to 
have  his  estate  in  his  own  disposition ;  but  that  it  is  otherwise  of 
an  idiot :  from  which  it  seems  that  an  idiot  is  not  a  necessary  party 
to  a  suit  instituted  on  his  behalf.  But  neither  an  idiot  nor  a  luna- 
tic can  institute  a  suit,  nor  can  one  be  instituted  on  his  behalf 
without  the  committee,  if  any,  of  his  estate  being  a  party,  either 
as  a  co-plaintiff  or  as  a  defendant  ;^  and  therefore,  where  the  com- 
mittee of  a  lunatic  filed  a  bill  on  behalf  of  the  lunatic,  without 
making  himself  a  co-plaintiff;  Sir  Thomas  Plumer  M.  R.  directed 
the  case  to  stand  over,  with  liberty  to  amend,  by  making  the  com- 
mittee a  co-plaintiff;  *  and  in  the  bishop  of  London  v.  NichoUa^  a 
bill  for  tithes  by  the  bbhop  and  sequestrator,  during  the  incapacity 
of  the  incumbent,  was  dismissed,  because  neither  the  incumbent 
nor  his  committee  was  a*  party. 

K  a  person  exhibiting  a  bill  appear  upon  the  face  of  it  to  be 
either  an  idiot  or  a  lunatic,  and  therefore  incapable  of  instituting 
a  suit  alone,  and  no  next  friend  or  committee  is  named  in  the  bill, 
the  defendant  may  demur;*  but  if  the  incapacity  does  not  appear 
on  the  face  of  the  bill,  the  defendant  must  take  advantage  of  it  by 
plea.*  The  objection  arising  from  lunacy  extends  to  the  whole 
bill,  and  advantage  may  be  taken  of  it,  as  well  in  the  case  of  a  bill 
for  discovery  merely,  as  in  the  case  of  a  bill  for  relief;  for  the  de- 
fendant in  a  bill  of  discovery,  being  entitled  to  costs,  after  a  full 
answer,  as  a  matter  of  course,  would  be  materially  injured  by  being 
compelled  to  answer  such  a  bill  by  a  person  whose  property  is  not 
in  his  own  disposal,  and  who  is  therefore  incapable  of  paying  the 
costs." 

If  the  plaintiff  became  a  lunatic  after  the  institution  of  a  suit,  it 


1  Fuller  V.  Lance,  1  Ca.  in  Cha.  19; 
Story  £q.  PI.  §  64,  and  note. 

Idiots  and  lunatics  mutt  sue  in  eouity 
by  their  committees  or  guardians;  in  New 
Jersey,  by  their  guardians.  Dorsheimer 
V.  Roorback,  8  C  £.  Green  (N.  J.),  888. 

2  Woolfryes  v,  Woolfiyes,  RoUs,  Feb. 
17,  1824.  MSS. 

8  Bunb.  141. 

4  Ld.  Red.  158;  Norcom  v.  Rogers,  1  C 
£.  Green  (N.  J.),  484. 

See  the  remarks  of  Chancellor  Zabriskie 
upon  the  assumption  of  the  text,  that  an 
idiot  or  lunatic  may  sue  by  next  friend,  in 
Dorsheimer  v.  Roorback,  8  C.  £•  Green 
(K.  J.),  440.    He  there  says:  *'I  find  no 


case  or  authority  in  which  it  is  held  that 
they  may  sue  by  a  next  fnend,  either 
a  volunteer  or  appointed  tor  the  purpose;  '* 
and  it  was  hela,  in  the  case,  that  a  bill 
filed  in  the  name  of  an  idiot  by  a  volunteer 
staling  himself  her  next  friend,  not  ap- 
pointed ber  guardian  upon  inqulsitioa 
found,  nor  authorized  by  the  Court  to  file 
the  bill  as  her  next  friend,  will  be  dis> 
missed  on  motion  of  the  defendant  ^  The 
motion  to  take  the  bill  from  the  files  most 
be  granted." 

<  Ld.  Red.  153,  229:  see  Story  £q.  PL 
§725. 

«  Ld.  Red.  158. 
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was  formerly  requisite  that  a  supplemental  bill  should  be  filed,  in    Ch-  in.  §  6. 
the  joint  names  of  the  lunatic  and  of  the  committee  of  his  estate,  '-— ">       ^ 
which  answered  the  same  purpose  as  a  bill  of  revivor  in  procuring  ^^^^iJ^^P"^ 
the  benefit  of  former  proceedings ;  ^  and  if  the  committee  of  a  plaintiff  was 
lunatic's  or  idiot's  estate  died,  after  a  suit  had  been  instituted  by  iStTAiit**^'^ 
him  for  the  benefit  of  the  idiot  or  lunatic,  and  a  new  committee  commenced ; 
waa  appointed,  the  proper  way  of  continuing  the  suit  was  by  a  Zed^T"^ 
supplemental  bill  filed  by  the  idiot  or  lunatic  and  the  new  com-  changed. 
mittee ;  but  under  the  present  practice  of  the  Court,  the  suit  would  Present  prao- 
be  continued,  in  either  of  these  cases,  by  a  supplemental  order  or  ^^^' 
order  of  revivor.*    After  a  decree,  and  pending  proceedings  under  oXr^^&^ 
an  inquiry,  the  Court  will  stay  the  cause  till  the  issue  of  a  com-  saiy. 
mission  of  lunacy  concerning  the  plaintiff  is  known.' 

A  committee,  previously  to  instituting  a  suit  on  behalf  of  an  Sanction  of 
idiot  or  lunatic,  should  obtain  the  sanction  of  the  Lord  Chancellor  ^^o?L^f 
or  Lords  Justices,  who,  by  virtue  of  the  Queen's  sign  manual,  are  Justices  in 
intrusted  with  the  care  of  lunatics.    In  order  to  obtain  such  sane-  essaiy'to 
tion,  a  statement  of  facts  showing  the  propriety  of  the  suit  should  ™j[*?^*^*''*  ®^ 
be  laid  before  the  Master  in  Lunacy,  and  a  report  obtained  from  mittee. 
him  approving  the  suit ;  which  report  must  be  confirmed  by  the 
Lord  Chancellor  or  Lords  Justices.* 

It  may  be  observed  here,  that  the  Court  of  Chancery  will  not.  Of  setting 
as  a  matter  of  course,  interfere  to  set  aside  contracts  entered  into  J^cte^y 
and  completed  by  a  lunatic,  without  fraud  in  the  parties  dealing  lunatic. 
with  him,  even  where  such  contracts  are  overreached  by  the  inqui- 
sition taken  in  lunacy,  and  may  be  void  at  Law ;  *  but  the  inter- 
ference of  the  Court  will  depend  very  much  upon  the  circumstances 
of  each  particular  case ;  and  where  it  is  impossible  to  exercise  the 
jurisdiction  in  favor  of  the  lunatic  so  as  to  do  justice  to  the  other 
party,  the  Court  will  refuse  relief,  and  leave  the  lunatic  to  his 
remedy,  if  any,  at  Law.'  It  seems  also,  that  although  a  contract 
is  entered  into  by  a  lunatic  subsequent  to  the  date  from  which  he 
is  found  by  the  inquisition  to  have  become  lunatic,  yet,  if  the  fact 
of  his  being  a  lunatic  at  the  time  of  the  contract  is  denied  by  the 
defendant,  the  establishment  of  that  fact  is  indispensably  necessary ; 
and  formerly  when  the  Court  had  any  doubt  upon  it,  it  directed 
an  issue  to  try  it.^ 


1  See  Brown  r.  Clark,  8  Wooddeson, 
Lect  878f  notti,  where  the  form  of  such  a 
b01  ia  stated. 

s  16  &  16  Vio.  c  86,  §  52,  and  Ord. 
XXXII.  See  Setoii,  1166,  1170;  Danf^ar 
r.  Stewart,  9  W.  R.  266,  V.  C.  K.;  Thew- 
lia  9.  Farrar,  cited,  Seton,  1166;  and  see 
poitf  Chap.  XXX III.,  Bevivor  and  SiqjpU- 
menU  For  forms  of  motion  paper  and  peti' 
tion,  see  Vol.  III.  The  practice  a«  to  the 
appointment  of  new  next  friends  of  idiots, 
hmaticfl,  or  persons  of  wealc  mind  is  the 


same,  mutaiu  nwUmdU^  as  in  the  case  of 
infants;  see  anU.  p.  76,  76. 

<  Hartley  v.  Gilbert,  18  Sim.  696. 

*  16  &  17  Vic.  c.  70,  §§  70-78,  91-97; 
and  14th  Ord.  in  Lun.  of  7th  Nov.,  1863, 
17  Jur.  Pt.  II.  446;  see  Elmer's  Prac.  42. 

«  Price  V.  Berring^ton,  3  M'N.  &  G.  486, 
490;  Yauger  v.  Skinner,  1  McCartcr(N. 
J.),  869. 

>  Shelf,  on  Lun.  661 ;  Niell  v.  Morley, 
9  Yes.  478,  481,  482. 

T  NieU  V,  Morley,  9  Ves.  478. 
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SUITS  BY  PERSONS  WHO  ARE   UNDER  DISABILITY. 


ch.  in.  §  6. 


Persons  of 
weak  minds 
may  sue  bv 
next  friena. 


Bill  by  imbe- 
cile person 
without,  will 
be  taken  off 
the  file. 

SecuSj  if  filed 
before  plain- 
tiff becomes 
so. 


Sanction  of 
Court  or 
Judge,  and  in 
lunacy,  to 
consent  to 
departure 
fix)m  ordinary 
mode  of  pro- 
cedure. 


Persons  of  fall  age,  but  who  are  incapable  of  acting  for  them- 
selves, though  neither  idiots  nor  lunatics,  have  been  permitted  to 
sue  by  their  next  friend,  without  the  intervention  of  the  Attorney- 
General  ;  ^  and  it  seems,  that  if  a  bill  has  been  filed  in  the  name  of 
a  plaintiff  who,  at  the  time  of  filing  it,  is  in  a  state  of  mental  incar 
pacity,  it  may,  on  motion,  be  taken  off  the  file.*  I^  however,  a 
suit  has  been  properly  instituted,  and  the  plaintiff  subsequently 
becomes  imbecile,  that  circumstance  will  not  be  a  sufficient  ground 
for  taking  the  bill  off  the  file.  Thus,  where  a  motion  was  made 
on  the  part  of  the  defendant  to  take  a  bill  off  the  file,  on  the 
ground  of  the  plaintiff  having  been  for  some  time  reduced  by  age 
and'  infirmity  to  a  state  of  mental  imbecility,  which  rendered  her 
incapable  of  instituting  a  suit :  the  circumstances  of  the  case  not 
appearing,  in  the  opinion  of  Lord  Eldon,  to  warrant  the  inference 
that,  at  the  time  of  fihng  the  bill,  she  was  incompetent  to  authoiize 
the  proceeding,  and  the  bill  appearing  to  be  a  proper  one  with  a 
view  to  her  rights  and  interests,  his  Lordship  thought,  that  as  the 
suit  was  rightly  commenced  and  the  farther  prosecution  of  it 
proper,  it  would  be  a  strong  step  even  to  stay  the  proceedings, 
merely  because  her  state  of  mind  was  such  that  she  could  not 
revoke  the  authority  previously  given ;  but  that  to  take  the  bill 
off  the  file,  and  make  the  answer  waste  paper,  could  not  be  done.* 

The  conmiittee  of  a  lunatic,  and  the  next  fiiend  of  a  person  of 
unsound  mind,  before  he  consents  to  any  departure  fi-om  the  ordi- 
nary mode  of  taking  evidence,  or  of  any  other  procedure  in  the 
suit,  should  first  obtain  the  sanction  of  the  Court  or  Judge ;  *  and 
the  Committee  should  also  obtain  that  of  the  Lord  Chancellor  or 
Lord  Justice  sitting  in  Lunacy.* 


1  Ld.  Bed.  80,  cites  Elizabeth  Liney,  a 
person  deaf  and  dumb,  by  her  next  friend, 
aK&inst  Witherly  and  others,  in  Ch. :  De- 
cree, 1  Dec.,  1760 ;  ditto  on  Supplem.  Bill, 
4  Mar.  1779.  If  a  person  have  religious 
Bcruples  against  bemg  a  partr  to  a  suit, 
he  may  sue  by  his  next  mend.  Malin  r. 
Malin,  2  John.  Ch.  288.  A  person  in 
dotnge,  or  an  imbecile  adult,  may  sue  by 
next  friend.  C.  D.  Owing*s  case,  1  Bland, 
878;  Both  well  v,  Bonshell,  1  Bland,  878; 
see  Story  Eq.  PI.  §  66.  As  to  the  juris- 
diction of  .the  Court  of  Chancery  with 
regflrd  to  the  property  of  a  lunatic  not  so 
found  by  inquisition,  see  Nelson  v.  Dun- 
combe,  9  Beav.  211,  216,  219;  10  Jur. 
899;  Edwards  v.  Abrey,  2  C.  P.  Coop,  t 
Cott  177,  and  cases  there  collected;  Re 
Burke,  2  De  G.,  F.  &  J.  124;  Re  Tayler, 
ib.  126;  Re  M'Fariane,  2  J.  &  H.  678; 
8  Jur.  N.  S.  208;  Light  v.  Light,  25  Beav. 
248;  Williams  v.  Allen,  88  Beav.  241; 
Starbuck  v.  Mitchell,  1  W.  N.  268,  M.  B.; 
Re  Coleman,  1  W.  N.  209,  V.  C  S.;  and 
see  Seton,  709,  No.  11,  and  antty  p.  9.    By 


the  26  &  26  Vic.  c  86,  a  summary  juria- 
diction  is  conferred  in  Lunacy  over  the 
property  of  an  alleged  insane  person,  for 
nis  benefit,  where  of  small  amount,  with- 
out inquisition  or  issue;  and  see  Ord.  in 
Lunacy  thereunder  of  7  Nov.,  1862,  in  El- 
mer's Prac.  863;  8  Jur.  N.  S.  Pt.  XL  518. 
In  the  case  of  a  bill  on  behalf  of  a  person 
of  weak  mind,  as  in  the  case  of  infants  and 
married  women,  a  written  authority  to  use 
the  name  of  the  next  friend  must  be  filed 
with  the  bill,  16  &  16  Vic.  c.  86,  §  IL  For 
form,  see  Vol.  III.  And  see  Attorney- 
General  V.  Murray,  18  W.  R.  66,  V.  C.  K., 
ante,  pp.  13,  n.  (4),  69,  n.  (6).  The  next 
friend  of  a  person  of  weak  mind  is,  in  every 
respect,  in  the  same  position  as  the  next 
friend  of  an  infant. 

*  Wartnaby  v.  Wartnaby,  Jac  877; 
Blake  v.  Smith,  Tounge,  696;  Noroom  v. 
Rogers,  1  C.  E.  Green  (N.  J.),  484. 

»  Wartnaby  v.  Wartnaby,  Jac  877: 
StoiT,  Eg.  Pi.  §  66. 

*  For  form  of  summons,  see  VoL  IIL 
0  Ord.  6th  Feb.,  1861,  r.  24. 
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Section  Vn.  —  Married  Women. 


Ch.  hi.  §  7. 


By  marriage,  the  husband  and  wife  become  as  one  person  in 
law;  and  npon  this  imion  depends  all  the  legal  and  equitable 
rights  and  disabilities  which  either  of  them  acquires  or  incurs  by 
the  intermarriage.  One  of  the  consequences  of  this  unity  of  ex- 
istence and  interest  between  the  husband  and  wife  is,  that  at 
Common  Law  a  married  woman  cannot,  except  in  the  cases  men- 
tioned below,  during  the  continuance  of  her  coverture,  institute  a 
suit  alone ;  therefore,  whenever  it  is  necessary  to  apply  to  a  judicial 
tribunal  respecting  hep  rights,  the  proceeding  must  be  commenced 
and  carried  on  in  their  joint  names.^  The  exceptions  to  this  rule 
are :  when  the  husband  can  be  considered  dvUUer  mortuvs^  and 
when  the  wife  is  judicially  separated  from  her  husband,  or  has  ob- 
tained a  protection  order ; '  in  which  cases,  the  wife  is  looked  upon 
as  restored  to  her  rights  and  capacity  as  a  feme  sole^  and  may  sue 
alone. 

With  respect  to  what  is  called  a  civil  death  in  law.  Lord  Coke 
says,  that  a  deportation  for  ever  into  a  foreign  land,  like  to  a  pro- 
fession, is  a  civil  death,  and  that  in  such  cases  the  wife  may  bring 
an  action,  or  may  be  impleaded  during  the  natural  life  of  her  hus- 
band ;  and  so,  if  by  an  Act  of  Parliament  the  husband  be  attainted 
of  treason  or  felony,  and  is  banished  for  ever,  this  is  a  civil  death, 
and  the  wife  may  sue  as  a  feme  sole ;  but  if  the  husband  have 
judgment  to  be  exiled  but  for  a  time,  which  some  call  a  rdegcUion^ 


Consequences 
of  marriage 
on  wife's 
right  to  sue  at 
law: 


wife  cannot 
sae  alone, 

unless  hus- 
band dvUUer 
mortuus, 

or  they  are 
judicially 
separated,  or 
her  propertv 
is  protected 
by  order. 

Husband  is 
civUitermof*- 
(MM  when 
transported 
for  life; 

or  attainted 
and  banished 
by  Act  of 
fWliament, 


1  See  Hilton  v*  Lothrop,  46  Maine,  297; 
Williams  v.  Coward,  1  Grant  (Penn.)  21; 
Bradley  v.  Emerson,  7  Vt  369.  In  Massa- 
chasetts,  a  married  woman  may  sue  and 
be  sued  in  all  matters  having  relation  to 
her  separate  property,  business,  trade, 
services,  labor,  and  earnings,  in  the  same 
manner  as  if  she  were  sole.  Genl.  Sts. 
c  108,  §  8 ;  Conant  v.  Warren,  6  Gray,  662. 
If  property  belongs  to  the  wife  alone,  as 
her  sole  and  separate  property,  an  action 
respecting  it  should  be  in  her  name  alone, 
and  her  husband  should  not  be  joined. 
Hennessey  9.  White,  2  Allen,  48,  40:  see 
Conant  v,  Warren,  vbi  tiqrrcu  In  &en- 
tncky,  a  wife  may  sue  alone  in  an  action 
reUiting  to  her  separate  property.  Petty 
«.  Mailer,  14  B.  Mon.  246.  So  in  New 
Hampshire:  Jordan  v.  Cummings,  48  N. 
H.  184-186,  under  recent  Statutes.  So 
by  the  Code  of  Procedure  in  New  York; 
and  when  the  action  is  between  herself  and 
husband,  she  may  sue  or  be  sued  alone. 
In  no  case  need  she  prosecute  by  a  gurtr- 
dian  or  next  friend.  2  Kent  (11th  ed.)t 
154  note.  Under  the  New  York  acts  of 
1860  and  1862,  a  married  woman,  trading 
00  her  own  ac<K>unt,  may  be  sued  alone  on 
%  note  given  by  her  in  the  course  of  her 
trading.    Barton  v.  Beer,  85  Barb.  (N.  Y.) 


78.  Having  a  perfect  capacity  to  sue,  she 
will  be.  held  responsible  tor  the  acts  of  her 
attorney  or  solicitor,  and  for  the  want  of 
ordinary  diligence  on  her  part.  Cayce  v. 
Powell,  20  Texas,  767.  In  Louisiana,  in 
a  bill  by  a  wife  to  be  relieved  from  a  mort- 

§age  made  by  her,  on  the  ground  of  her 
isability  to  contract^  her  husband  may- 
properly  be  joined  with  her  a»  procketn 
amu  Bein  v.  Heath,  6  How.  IT.  S.  228. 
A  married  woman,  entitled  by  law  to  sue 
in  her  own  name,  may  declare  without 
alluding  to  her  husband.  Jordan  v.  Cum- 
mings,  48  N.  H.  184;  see  Wheaton  v. 
PhiUips,  1  Beasley  (N.  J.),  221. 

S  20  &  21  Vic.  c.  85,  §§  21,  25,  26,  45; 
21  &  22  Vic.  c.  108,  §§  ^8;  27  &  28  Vic 
c.  44;  and  see  22  &  28  Vic.  c.  61,  §§  4,  5; 
28  &  24  Vic.  c.  144,  §  6;  i2e  Kainsdoii's 
Trusts,  4  Drew.  446;  5  Jur.  N.  S.  55;  Re 
Kingsley,  26  Bear.  84;  4  Jur.  N.  S.  1010; 
Cook  V.  Fuller,  26  Beav.  99;  Rudge  v, 
Weedon,  4  De  G.  &  J.  216;  5  Jur.  N.  S. 
728;  Bathe  v.  Bank  of  England,  4  K.  & 
J.  564;  4  Jur.  N.  S.  505;  lie  Whitting- 
ham's  Trusts,  10  Jur.  N.  S.  818;  12  W. 
R.  775,  V.  C.  W. ;  Caldicott  v.  Baker,  18 
W.  R.  449,  V.  C.  K. ;  Sealey  v.  Gaston,  ib, 
577,  V.  C.  W. 
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Ch.  III.  §  7.  this  is  no  civil  death.^  At  law,  also,  every  person  who  is  attainted 
by  ordinary  process  of  treason  or  felony,  is  disabled  to  bring  any 
action,  for  he  is  extra  legem  positas^  and  is  accounted  in  law  civUiter 
moTiuus  ;  ^  and  where  the  husband  is  an  alien,  and  has  left  this 
kingdom,  or  has  never  been  in  this  country,  the  wife  may,  during 
such  absence,  sue  alone,"  although,  in  ordinary  cases,  the  absence 


or  by  ordi- 
nary process; 

or  alien 
abroad. 


1  Co.  Litt.  138  a.;  Stoiy  Eq.  PI.  §  61; 
Wright  r.  Wright,  2  Desaus.  244;  Corn- 
wall V.  Hoyt,  7  Conn.  420;  Trougbton  v. 
Hill,  2  Hayw.  406;  Robinson  v.  Keynolds, 
1  Aiken,  174. 

Mr.  ChBncellor  Kent,  2  Kent  (11th  ed.), 
154,  155,  in  reference  to  this  point,  re- 
marks, that  **  Lord  Coke  seems  to  pat  the 
CHpacity  of  the  wife  to  sue  as  a  ftmt  aoU, 
upon  the  ground,  that  the  abjuration  or 
banishment  of  the  husband  amounted  to  a 
civil  deatli.  But  if  the  husband  be  ban- 
ished, for  a  limited  time  only,  though  it  be 
no  civil  death,  the  better  opinion  is,  that 
the  consequences,  as  to  the  wife,  are  the 
same,  and  she  can  sue  and  be  sued  as 
a,  feme  soie."  See  also  £x  parte  Franks, 
1  M.  &  Scott,  1.  In  Robinson  v.  Reynolds, 
1  Aiken,  174,  this  point  was  considered 
and  the  English  cases  ably  reviewed;  but 
the  question  wa.«,  b}'  this  case,  still  left 
unsettled,  whether  transportation  or  ban- 
ishment of  the  huAbsnd  by  law,  for  a  lim- 
ited time  only,  would  be  sufficient  to  give 
the  wife  the  capacity  to  sue  and  be  sued 
as  a  feme  sole.  It  seems,  however,  iVom 
the  case  of  Foster  v.  Everard,  Craw.  & 
Dix,  186,  that  a  feme  covert,  whose  hus- 
band has  been  transported  for  a  limited 
terra  of  years,  will  not  be  allowed  to  sue 
in  Equity  as  a  feme  tole, 

s  2B.&P.281:  4Esp.27;  BacAb.Ut 
Bar.  and  Feme  (M) ;  9  East,  472. 

8  2  Esp.  554,  587;  1  B.  &  P.  857;  2  B. 
&  P.  226;  1  Bos.  &  P.  N.  R.  80;  11  East, 
801;  8  Camp.  128;  5  T.  R.  679,  682;  8  T. 
R.  545;  2  Kent  (11th  ed.),  165;  Gregory 
V.  Paul,  15  Mass.  81 ;  Jordan  v.  Cummings, 
48  N.  H.  184.  Where  the  husband  had 
never  been  in  the  United  States,  and  had 
deserted  his  wife  in  a  foreign  country,  and 
she  came  here  and  mahitained  herself  as 
a  feme  tole^  she  was  held  entitled  to  sue 
and  be  sued  as  a  feme  sole,  Gregory  v. 
Paul,  15  Mass.  81,  (Rand's  ed.),  p.  85,  n. 
a,  and  cases  cited.  So,  where  tne  hus- 
band, a  citizen  of  and  a  resident  in  another 
of  the  United  States,  compelled  his  wife 
to  leave  him  without  providing  any  means 
for  her  support,  and  she  came  into  Massa- 
chusetts and  maintained  herself  there,  for 
more  than  twenty  years,  as  a  single  woman, 
she  was  held  entitled  to  sue  as  a  feme  aole. 
Abbot  t?.  Bayley,  6  Pick.  89  The  prin- 
ciple of  the  *above  decisions  hss  been  ex- 
tended still  further  bv  the  Genl.  Sts.  of 
Mass.  c.  108,  §  29.  See  Storv  F^.  PI. 
§  61,  and  note  to  this  point;  2  Kent  (11th 
ed),  155.  In  Beane  v.  Morgan,  4  M'Cord, 
146;  S.  C.  1  Hill.  8,  it  was  held,  that  if  the 
hnsband  leave  tne  State,  without  the  in- 


tention of  returning,  the  wife  is  competent 
to  contract,  to  sue,  and  be  sued,  as  if  she 
were  a.  feme  toU.  See  Valentine  v.  Ford,  2 
Browne,  198;  Robinson  v.  Reynolds,  1  Ai- 
ken, 174;  Troughton  v.  Hill,  2  Havw.  406; 
Rhea  v.  Rhenner,  1  Peter*,  105 ;  £^dwards 
V.  Davics,  16  John.  286 ;  Chitty  Cont.  ( 10th 
Am.  ed.)  196  et  $eq.;  Moore  v.  Stevenson, 
27  Conn.  14.  In  (jregory  r.  Pierce,  4 
Met  478,  it  was  observed  by  Chief-Ja&tice 
Shaw,  that  **  the  piinciple  is  now  to  be 
considered  as  established  in  this  State,  as 
a  necessary  exception  to  the  rule  of  the 
common  law,  placing  a  married  woman 
under  disability  to  contract  or  maintain  a 
suit,  that  where  the  husband  was  never 
w^ithin  the  Commonwealth,  or  has  gone 
beyond  its  jurisdiction,  has  wholly  re- 
nounced his  raaritfll  rights  and  duties,  and 
deserted  his  wife,  she  may  make  and  take 
contracts,  and  sue  and  be  sued  in  her  own 
name  as  a  feme  sole*  It  is  an  application 
of  an  old  rule  of  the  common  law,  which 
took  away  the  disability  of  coverture  when 
the  husband  was  exiled  or  had  abjured 
the  realm.  Gregory  v.  Paul,  15  Mass.  81 ; 
Abbot  r.  Bayley,  6  Pick.  89.  In  the  latter 
case,  it  was  hefd,  that,  in  this  respect,  the 
residence  of  the  husband  in  another  State 
of  these  United  Suites,  was  equivalent  to 
a  residence  in  any  foreign  State;  he  being 
equally  t>eyond  the  operation  of  the  laws 
or  the  Commonwealth  and  the  jurisdiction 
of  its  Courts.  But  to  accomplish  this 
change  in  the  civil  relations  of  the  wife, 
the  desertion  by  the  husband  mtlst  be  ab- 
solute and  complete ;  it  must  be  a  volun- 
tary separation  from  and  abandonment  of 
the  wife,  embracing  both  the  fact  and  the 
intent  of  the  husband  to  renounce  de  facto, 
and  as  far  as  he  can  do  it,  the  marital  re- 
lation, and  leave  his  wife  to  act  as  a  feme 
tole.  Such  is  the  renunciation,  coupled 
with  a  continued  absence  in  a  foreign 
State  or  countrr,  which  is  held  to  operate 
as  an  abjuration  of  the  realm." 

In  Massachusetts,  it  is  provided  by 
Statute,  that,  when  any  married  man  shall 
absent  himself  from  the  State,  abandoning 
his  wife  and  not  making  sufficient  provision 
for  her  maintenance,  or  whoee  husband 
has  been  sentenced  to  confinement  in  the 
State's  prison,  the  Supreme  Judicial  Ck>urt 
may,  on  her  petition,  authorize  her  to  com- 
mence, prosecute,  and  defend  any  suit  in 
Law  or  Equity  to  final  judgment  and  ex- 
ecution, in  like  manner  as  if  she  were  un- 
married.  Genl.  Sts.  Mass.  c.  109,  §§  81, 88. 

A  wife,  who  is  divorced  a  menta  et 
Aoro,  may  sue  as  a  feme  tole  on  causes  of 
action  arising  after  the  divorce.    Dean  v. 
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of  the  husband  affords  no  ground  for  the  wife's  proceeding  sep-    Ch.  in.  §  7. 
arately.^  """^    — ' 

In  these  respects,  Courts  of  Equity  follow  the  rules  of  law:  *  Rules  of  Law 
Thus,  it  has  been  held  in  Equity,  that  where  a  husband  has  been  Equity; 
banished  for  life  by  Act  of  Parliament,  the  wife  may  in  all  things 
act  as  s^feftne  sole^  as  if  her  husband  were  dead,  and  that  the  neces- 
sity of  the  case  requires  that  she  should  have  such  power ;  •  and 
where  a  husband  was  attainted  of  felony,  and  pardoned  on  con- 
dition of  transportation,  and  afterwards  the  wife  became  entitled 
to  some  personal  estate  as  orphan  to  a  freeman  of  London,  such 
personal  estate  was  decreed  to  the  wife  as  9k  feme  sole} 

In  Equity,  however,  as  well  as  at  Law,  the  general  rule,  which 
requires  the  husband  to  be  joined  in  a  suit  respecting  the  rights 
of  his  wife,  prevails,  except  under  particular  circumstances,  which 
will  be  hereafter  pointed  out ;  but  at  Law  there  exists  a  distinc-  but  a  distinc- 
tion  between  actions  for  property  which  has  accrued  to  the  wife  beSrcen  p^. 
before  marriage,  and  actions  for  property  which  has  come  to  her  sonal  properly 
afterwards;   which  distinction  does  not  prevail  in  Equity;   for  before  and 
with  respect  to  such  debts  and  other  choaes  in  action  as  belong  to  ^^  ™*'" 

*^  ,  °  nacre.  • 

the  wife  and  continue  unaltered,  since  the  husband  cannot  dis- 
agree to  her  interest  in  them,  and  as  he  has  only  a  qualified  right 
to  possess  them,  by  reducing  them  into  possession  during  her  life, 
he  is  unable  to  maintain  an  action  for  such  property  without 
making  his  wife  a  party ;  *  but  for  all  personal  estate  which  accrues 
to  the  wife,  or  to  the  husband  and  wife  jointly,  during  marriage, 
and  for  all  covenants  made  or  entered  into  with  them  during  that 
period,  the  husband  may,  at  Law,  commence  proceedings  in  his 
own  name;  because  the  right  of  action  having  accrued  after 
marrifvge,  the  husband  may  disagree  as  to  his  wife^s  interest,  and 
make  his  own  absolute :  an  intention  to  do  which  he  manifests  in 
bringing  an  action  in  his  own  name,  when  it  might  have  been 
commenced  in  the  name  of  both  of  them ;  ^  and  in  such  case  it 
has  been  held,  that  if  the  husband  recover  a  judgment  for  a  debt 
due  to  the  wife,  and  die  before  execution,  his  personal  represent- 
ative wiU  be  entitled  to  the  benefit  of  it,  and  not  the  wifeJ 


nage, 


Richmond,  6  Pick.  461 ;  Pierce  v.  Bnrn- 
ham,  4  Met.  803;  see  2  Kent  (11th  ed.)t 
156;  Collver  Partn.  (Perkins's  ed.)  §  16. 

1  11  East,  801;  Du  Wahl  «.  firaune, 
IH.  &N.  178;  4  W.  R.  646. 

<  See  Ld.  Red.  28;  Story  Eq.  PL  §  61 ; 
Coop.  £q.  PI.  80;  Calvert  on  Parties,  414. 

*  Countess  of  Portland  v*  ProdgerB, 
%  Vem.  104 ;  1  £o.  Ca.  Ab.  171,  PI.  1 

*  Newsome  c.  llowyer,  8  P.  VVms.  87. 

c  1  Bright,  H.  &  W.  63,  and  the  cases 
there  cited,  nod».  In  Clapp  v.  Stoughton, 
10  Pick.  47,  it  was  remarked  by  Mr.  Jus- 
tice Wilde  :  "  I  think  the  true  rule  is,  that 
in  all  cases  where  the  cause  of  action  sur- 
Tives  to  the  wife,  the  husband  and  wife 


must  join,  and  he  cannot  sue  alone.  This 
rule  will  go  farther  than  any  other  to  reo* 
oncile  all  the  cases.  In  ail  actions  for 
eho$e»  in  action  due  to  the  wife  before  mar- 
riage, the  husband  and  wife  must  join; 
and  among  all  the  conflicting  cases,  1  ap- 
prehend not  one  can  be  found  in  which  it 
was  held,  that  the  husband  could  sue 
alone,  where  the  cause  of  action  would 
clearly  survive  to  the  wife."  See  Morse 
V.  Earl,  18  Wend.  271;  Bryant «.  Puckett, 
8  Hev.  262. 

^  /&.  62;  and  sea  Add.  Cont  761. 

7  Ogknder  v,  Baston,  1  Vem.  896;  Qar- 
forth  V.  Bradley,  2  Yes.  S.  676, 677. 
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Ch.  m.  §  7. 


does  not  ap- 
ply in  Equity. 


Wife  must  in 
all  cases  be  a 
party  to  a 
suit  for  her 
own  property. 

Rule  that  her 
portion  will 
not  be  paid  to 
husband 
without  a 
settlement, 
unless  she 
consents. 


The  distinction  above  pointed  out  does  not,  however,  as  has  been 
stated,  exist  in  Courts  of  Equity,  where  it  seems  necessary  that  in 
all  cases  in  which  the  husband  seeks  to  recover  the  property  of  the 
wife,  he  should  make  her  a  party  co-plaintiff  with  himself  whether 
the  right  to  the  property  accrued  before  or  after  marriage.^  Thus, 
in  Clearke  v.  Lord  Angier^  where  a  legacy  was  given  to  a  woman 
whilst  she  was  covert,  and  the  husband,  without  her,  exhibited  a 
bill  for  it,  to  which  the  defendant  demurred,  on  the  ground  that 
the  wife  ought  to  have  been  joined  in  the  suit,  the  demurrer  was 
allowed.* 

The  ground  upon  which  Courts  of  Equity  require  the  wife  to 
be  joined  as  co-plaintiff  with  her  husband  in  suits  relating  to  her 
own  property,  is  the  parental  care  which  such  Courts  exercise 
over  those  individuals  who  are  not  in  a  situation  to  take  care  of 
their  own  rights ;  and  as  it  is  presumed  that  a  father  would  not 
marry  his  daughter  without  insisting  upon  some  settlement  upon 
her,  so,  those  Courts,  standing  in  loco  parentis,  will  not  suffer  the 
husband  to  take  a  wife's  portion,  until  he  has  agreed  to  make  a 
reasonable  provision  for  her,*  or  until  they  have  given  the  wife  an 


1  See  Cherry  v.  Belcher,  6  Stew.  &  P. 
188;  Tribble  v.  Tribble,  6  J.  J.  Marsh. 
180;  Bradley  v,  Emerson,  7  Vt.  889. 

a  Freeman,  160;  S.  C.  nom,  Gierke  t>. 
Lord  Anglesey,  Nels.  78 ;  see  also  Blount 
9.  Bestland,  5  Ves.  515;  Anon.,  1  Atk. 
401;  Meales  v.  Meales,  6  Ves.  517,  n.; 
Carr  v.  Taylor,  10  Ves.  574,  679, 

8  Chase  v.  Palmer,  25  Maine,  848.  In 
such  case  the  husband  and  wife  are  neces- 
sary parties.  Schuyler  v.  Hoyle,  5  John. 
Ch.  196 ;  Oldham  v.*  Collins,  4  J.  J.  Marsh. 
60;  2  Kent  (11th  ed.),  188;  Foster  v.  Hall, 
2  J.  J.  Marsh.  646 ;  Griffith  v.  Coleman,  5  J. 
J.  Marsh.  600;  Pyle  v.  Cravens,  4  Litt.  18; 
Cherry  ».  Belcher,  6  Stew.  &  P.  188.  In  the 
case  of  Goddard  v.  Johnson,  14  Pick.  852, 
at  Law,  it  was  decided  that  a  husband  maj 
sue  in  his  own  right,  after  the  death  of  his 
wife,  for  a  legacy  accruing  to  the  wife 
during  the  coverture.  In  this  case  the 
Court  said:  *^  We  think  the  husband  might 
have  sued  alone,  had  the  wife  been  still 
living,  and  consequently  that  this  action 
may  be  sustained.  It  is  a  well  settled 
principle  that  a  chote  in  diction  accruing  to 
the  wife  during  coverture,  vests  absolutely 
in  the  husband.'*  In  Hapgood  v.  Hough- 
ton, 22  Pick.  480,  the  Court  confirmed  the 
above  decision.  See  Sawyer  v.  Baldwin, 
20  Pick.  878;  Davis  v.  i^ewton,  6  Met 
543-645;  Allen  t>.  Wilkins,  8  Allen,  822, 
828;  Stevens  v.  Beal»,  10  Cush.  291;  Albee 
v.  Carpenter,  12  Cush.  882 ;  Jones  v.  Rich- 
ardson, 5  Met.  249,  per  Shaw  C.  J. 

The  subject  of  the  husband's  right  to  a 
legacy  bequeathed  to  his  wife,  or  to  a  dis- 
tributive share  in  nn  estate,  in  which  she 
IS  interested,  is  fully  considered,  and  the 
Authorities  collected,  in  Blount  v.  Bestland, 


6  Sumner's  Yes.  515,  Perkins's  note  (a); 
Carr  c.  Taylor,  10  id.  574,  Perkins's  note 
(c). 

^  Per  Lord  Hardwicke,  in  Jewson  v. 
Moulson,  2  Atk.  419;  Chase  v.  Palmer, 
25  Maine,  848.  This  point  is  very  fully 
considered  in  2  Kent  (11th  ed.),  IZSetteq. 
If  the  husband  wants  the  aid  of  Chancery 
to  get  possession  of  his  wife's  property,  or 
if  her  property  be  within  the  reacm  of  the 
Court,  he  must  do  what  is  equitable  by 
making  a  reasonable  provision  out  of  tt 
for  the  maintenance  ot  her  and  her  chil- 
dren. Whether  the  suit  for  the  wife's 
debt,  legacy,  or  portion,  be  by  the  husband 
or  his  assignees,  the  result  is  the  same, 
and  a  proper  settlement  on  the  wife  must 
first  be  made  of  a  proportion  of  the  prop- 
erty. Jbid. ;  Howard  v.  Mofiatt,  2  John. 
Ch.  206;  Duvall  v.  Farmers'  Bank,  Mary- 
land, 4  Gill  &  J.  282;  Whiteddes  v.  Dor- 
ris.  7  Dana,  106;  Dumond  v.  Magee,  4 
Jonn.  Ch.  818;  Kcnney  v,  Udall,  5  John. 
Ch.  464 ;  Haviland  v.  Bloom,  6  John.  Ch. 
178;  2  Story  £q.  Jur.  §  1042  et  tea.; 
Mumford  v.  Murray,  1  Paige,  620;  Fabre 
17.  Colden,  1  Paige,  166;  Sawyer  v.  Bald- 
win, 20  Pick.  878;  Davis  v.  Newton, 
6  Met  548-545;  Tucker  o.  Andrews,  18 
Maine,  124;  Glen  v.  Fisher,  6  John.  Ch. 
88;  Cape  v.  Adams,  1  Desaus.  567;  Heath 
V.  Heath,  2  Hill  Ch.  104;  Rees  v.  Waters, 
9  Watts,  90;  Myers  v.  Myers,  1  Bailey 
Eq.  24;  Helm  v.  Franciscus,  2  Bland,  545; 
Tevis  V.  Richardson,  7  Monroe,  660;  Poin- 
dexter  v.  Jefiries,  15  Grattan  (Va.),  868. 
It  has,  at  length,  become  the  settled  rule 
of  the  Courts  or  Equity,  in  New  York, 
that  they  will  interfere,  and  restrain  a  hus- 
band from  recovering  at  law  bis  wi&'s 
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opportunity  of  making  her  election,  whether  the  property  shall  go  Ch.  m.  5  7. 

to  her  husband,  or  shall  be  made  the  subject  of  a  settlement  upon  ^*" — t    —' 
her  and  her  children. 

This  right  of  a  wife  is  termed  her  equity  to  a  settlement ;  and  it  ^^  ^^ 
attaches  whenever  proceedings  are  pending  in  the  Court  of  Chan- 
cery, with  reference  to  her  personal  property,^  or  her  equitable  when  it 
interest  in  real  estate,^  except  as  against  the  particular  assignee  of 

property,  until  he-  makes  a  provision  for 
oer.  oee  Van  Epps  v.  Van  Densen,  4 
Paige,  64;  Fry  v.  Frv,  7  Paige,  462;  Mar- 
tin t7.  Martin,  1  Hoff.  Ch.  462;  Udall  v. 
Kennej,  8  Cowen,  590.  Chancery  will 
interfere  in  such  case,  on  a  bill  filed  by  or 
on  behalf  of  the  wife;  Van  Epps  v.  Van 
Deusen,  4  Paige,  64;  or  on  a  petition. 
Dayis  v.  Newton,  6  Met  648. 

The  result  of  the  cases  seems  to  be,  that 
whenever  the  interests  of  a  married  wo- 
man are  brought  before  the  Court,  in  op- 
position to  the  claims  of  her  husband,  they 
will  be  attended  to,  whoever  the  person 
applying  to  the  Court  may  be.  Clancy 
Bights  of  Women  (Am.  ed.},  474;  2  Stoxy 
EcT  Jur.  §  1414 ;  Van  Duzen  r.  Van  Duzen, 
6  Paige,  866;  Davis  v.  Newton,  6  Met. 
648,  544.  See  a  discussion  on  this  subject 
of  settlement,  in  such  cases,  in  Parsons  v. 
Parsons,  9  N.  H.  809,  820  el  aeq. ;  2  Kent 
(11th  ed.),  141, 142. 

In  some  of  the  States  the  power  of  aiTord- 
ing  such  protection  to  the  wife  does  not 
exist.  See  2  Kent  (11th  ed.),  141,  142; 
Parsons  r.  Parsons,  9  N.  H.  809,  820  et 
$€q, ;  Yoke  Vm  Bamet,  1  Binney,  858 ;  Mat- 
ter of  Miller,  1  Ash.  828.  In  Sawyer 
o.  Baldwin,  20  Pick.  887,  in  reference  to 
secnring  a  provision  for  the  wife,  in  such 
cases,  the  Court  remark,  that  the  **  prao- 
tice  prevails  to  some  extent  in  New  York, 
but  IS  repudiated  in  other  States.  It  would 
seem  to  be  repugnant  to  what  we  deem 
the  legal  rights  of  the  husband,  and  would 
never  be  carried  so  far  here  as  it  has  been 
in  England."  But  in  Davis  o.  Newton, 
6  Met.  548,  sneaking  of  the  wife^s  right  to 
a  suitable  allowance,  in  such  cases,  the 
Court  remark,  that  it  "  is  an  Equity  which 
Courts  will  uphold  in  all  cases  where  the 
husband,  his  creditors,  or  his  assignees 
have  occasion  to  come  into  Court  to  obtain 
possession  of  the  property,  and  wherever 
a  Court  of  £<)uity  can,  in  an^  form,  exer- 
cise jurisdiction  over  the  su>)ject.*'  **  The 
anthori^  of  the  Court  to  make  such  allow- 
ance is  a  well-established  principle  of 
Equity,  and  has  been  recognized  by  this 
Court'*  Per  Shaw  C.  J.  in  Gardner  r. 
Hooper,  8  Gray,  898,  404;  see  Gassett  r. 
Gront,  4  Met.  488. 

Mr.  Chancellor  Kent,  2  Kent  (11th  ed.), 
141, 142,  remarks,  that,  "  though  such  a 
protection  cannot  be  afforded  to  the  wife 
m  Pennsylvania,  where  there  is  no  Court 
of  Chancery,  nor  in  New  Hampshire, 
where  Equity  powers,  to  a  specific  extent 
only,  are  conferred  by  Statute  upon  the 
Supreme  Court  of  common-law  jurisdic- 


tion; yet  I  presume  that  it  exists  in  most 
of  the  other  States  where  Conrts  are  estab- 
lished with  distinct  Equity  powers,  ac- 
cording to  the  English  system,  or  with 
legal  and  equitable  powers  united,  accord- 
ing to  the  more  ireneral  prevailing  practice 
in  the  United  States.  It  exists  in  Georgia, 
Maryland,  and  Tennessee,  and  in  the  latter 
State  protection  is  even  afforded  in  their 
Courts  of  Law.  Corley  v.  Corlev,  22  Geo. 
178;  M'Elhattan  v.  Howell,  4  I^ayw.  19; 
Duvail  V.  Farmers'  Bank  of  Man'land, 
4  Gill  &  J.  282."  So  in  Maine.  Tucker 
V.  Andrews,  13  Maine,  124.  For  other 
SUtes,  see  Heath  v.  Heath,  2  Hill  Ch.  104; 
Myers  v.  Myer»,  1  Bailey  Eq.  24;  Helm  v« 
Franciscus,  2  Bland,  546 ;  Tevis  v.  Rich- 
ardson, 7  Monroe,  660;  Durr  v.  Bowyer, 
2  M'Cord,  868;  Argenbright  v.  Campbell. 
8  Hen.  &  M.  144.  In  l^rth  Carolina,  if 
the  aid  of  a  Court  of  Equity  is  required 
by  the  husband  to  enable  nim  to  take  pos- 
session of  his  wife's  property,  he  roust 
make  reasonable  provision  for  her.  But 
in  that  State  the  wife  cannot,  by  a  suit  in 
Equity,  stop  him,  though  he  be  insolvent, 
firom  taking  possession,  unless  her  claim 
be  founded  upon  a  marriage  settlement 
Bryan  v,  Bryan,  1  Dev.  Eq.  47 ;  Allen  v, 
Allen,  6  Ired.  Eq.  298;  2  Kent  (11th  ed.), 
142. 148. 

The  wife's  equity  extends  as  well  to 
real  as  to  personal  property.  Moore  v. 
Moore,  14  B.  Mon.  259.  In  this  last 
case  it  was  allowed  to  her  out  of  the  pro- 
ceeds of  lands  which  descended  to  her 
during  coverture;  and  she  was  permitted 
to  assert  this  right  by  original  bill.  Where 
a  wife  joined  her  husband  in  the  convey- 
ance of  lands,  and  the  husband  became 
insolvent  before  the  price  was  paid,  a  suit- 
able settlement  was  decreed  to  her  out 
of  the  price.  Lay  v.  Brown,  18  B.  Mon. 
295. 

It  is  a  vain  attempt,  says  Mr.  Justice 
Story,  to  ascertain  by  general  reasoning 
the  nature  or  extent  of  the  above  doctrine, 
for  it  stands  upon  the  practice  of  the  Courts. 
8  Story  Eq.  Jur.  %  1407 ;  2  Kent  (11th. 
ed.),  141. 

1  Even  where  the  fhnd  is  not  in  Court, 
see  Henry  «.  Ogle,  1  C  P.  Coop.  t.  Cott. 
447. 

9  Sturgis  tf.  Champneys,5  M.  &  C.  97; 
Hanson  v.  Keating,  4  Mare,  1 ;  Wortham 
V.  Pemberton,  1  De  G.  &  S.  644 ;  but  see 
Gleaves  v.  Payne,  1  De  G.,  J.  &  S.  87.  In 
Smith  0.  Matthews,  8  De  G.,  F.  &  J.  189, 
it  was  held  that  the  possible  estate  by 
curtesy  of  the  husband  could  not  be  inter- 
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wife  majr  her- 
self institute 
proceedings 
to  raise  the 
equity; 

attaches  to 
wife's  life-in- 
terest. 

Wife's  equity 
to  a  settle- 
ment is  dis- 
tinct from  her 
right  hy  sur- 
vivorship. 


Rule  as  to  her 
eauity  is  not 
or  modem 
adoption. 


WiUnot 
attach  where 
husband 
alone  has  the 
right  to  sue. 


her  life-estate.^  She  may  herself  institute  proceedings  for  the  pur- 
pose of  raising  her  equity ;  ^  but  it  cannot  be  enforced  until  the 
Court  is  about  to  make  a  decree  or  order  directing  payment,  trans- 
fer, or  application  of  the  property.' 

The  question  whether  the  right  attaches  to  the  wife's  life-in- 
terest has  been  much  discussed ;  but  it  is  now  determined  that, 
subject  to  the  above-mentioned  exception,  it  does  so  attach.^ 

The  right  of  a  married  woman  to  have  a  settlement  made  upon 
herself  and  her  children,  out  of  her  personal  property  which  is  the 
subject  of  a  suit  in  Equity,  is  totally  distinct  from  her  right  by 
survivorship  to  such  of  her  chases  in  action  as  have  not  been 
reduced  into  possession  during  the  joint  lives  of  herself  and  hus- 
band. The  right  by  survivorship  is  a  legal  right,  applying  equally 
to  her  legal  and  equitable  interest ;  but  her  right  to  a  settlement 
depends  upon  the  peculiar  rule  of  Courts  of  Equity  before  alluded 
to,  which,  standing  in  loco  parentis  with  regard  to  a  feme  covert^ 
will  not  suffer  the  husband  to  take  the  wife's  portion  until  he  has 
agreed  to  make  a  reasonable  provision  for  her  and  her  children, 
unless  they  are  satisfied  that  it  is  with  her  free  consent  that  it  is 
paid  over  to  him.*  This  rule  of  Equity  is  not  of  modem  adoption, 
but  has  been  recognized  and  acted  upon  from  a  very  early  period. 
In  the  case  of  Tanfidd  v.  Davenport^  which  occurred  in  the 
14  Chas.  I.,  Lord  Keeper  Coventry  takes  notice  of  it ;  and  it  haa 
been  acknowledged  and  followed  in  all  subsequent  cases,  where  a 
wife  has  had  a  demand  in  her  own  right,  and  application  has  been 
made  to  a  Court  of  Equity  to  enforce  it.'  Where,  however,  the 
demand  is  not  one  which  accrues  to  the  husband  in  right  of  his 
wife,  although  he  may  be  entitled  to  it  under  a  contract  made 
upon  his  marriage,  yet  if  he  alone  has  the  right  to  sue  for  it,  the 
equity  of  the  wife  to  a  settlement  will  not  attach.'  Thus,  where, 
in  contemplation  of  marriage,  the  father  of  the  intended  wife 
covenanted  to  pay  1000^.  to  the  husband  on  marriage,  and  also 


fered  vrith.    See  Barnes  v.  Robinson,  9  Jur. 
N.  S.  245;  11  W.  R.  276,  N.  C  S. 

1  Tidd  «.  Lister,  8  De  G.,  M.  &  G.  867, 
861,  869;  18  Jur.  543;  and  see  Durham  v. 
Crackles,  8  Jur.  N.  S.  1174,  V.  C.  W. 

3  Lady  Elibank  v.  Montolicu,  5  Yes. 
787;  and  cases  collected  in  Bosvil  v. 
Brander,  1  P.  Wms.  459;  Duncombe  v. 
Greenacre,  2  De  G.,  F.  &  J.  509;  7  Jur. 
N.  S.  175;  Po8t|^te  v.  Barnes,  9  Jur.  K. 
S.  456;  11  W.  R.  356,  Y.  C.  S.;  Barnes  o. 
Robinson,  9  Jur.  N.  S.  245;  11  W.  R.  276, 
V.  C.  S. 

B  Jewson  V.  Moulson,  2  Atk.  419;  De 
La  Garde  o.  Lempriere,  6  Beav.  844;  Os- 
borne V.  Morgan,  9  Hare,  482;  Wallace  9. 
Auldjo,  1  Dr.  &  Sm.  216;  9  Jur.  N.  S.  687; 
2  N.  R.  567,  L.  JJ;  1  De  G.,  J.  &  S.  648. 


^  Sturgis  V,  Champneys,  6  M.  &  C.  97; 
Wilkinson  v.  Charleswortb,  10  Beav.  324; 
see,  however,  Shillito  v.  Collett,  7  Jur. 
N.  S.  885,  where  V.  C.  Kindersley  held, 
that  an  annuity  given  to  a  married  woman 
by  will,  might  be  paid  to  her  husband 
without  her  consent  in  Court. 

6  Jewson  V.  Moulson,  2  Atk.  419. 

«  Tothill,  114;  and  see  1  Spence  £q. 
Jur.  581,  596. 

7  Jewson  V.  Moulson,  2  Atk.  419 ;  Milner 
V.  Colmer,  2  P.  Wms.  641;  Adams  o. 
Peirce,  8  P.  Wms.  11;  Brown  ©.  Elton, 
ih.  202;  Harrison  v.  Buckle,  1  Stra.  289; 
Winch.  V.  Paj^e,  Bunb.  86;  Middlecome  v. 
Marlow,  2  Atk.  519. 

8  Brooke  v.  Hickes,  12  W.  R.  708,  Y. 
C.  S. 
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that  bis  heirs,  or  executors,  should,  within  six  months  after  his    CH.m.  §7. 
death,  pay  the  further  sum  of  dOOL  to  the  husband  as  the  re-  ^— *->-— ^ 
mainder  of  the  wife's  portion,  it  was  held,  that  the  wife  was  not 
entitled  to  a  settlement  out  of  the  500/.,  as  it  never  was  her  money, 
and  was  only  a  debt  due  to  the  husband  from  the  father.^ 

In  order  to  ascertain  whether  the  married  woman  waives  her  How  equity 
equity  to  a  settlement,  and  consents  to  her  husband  taking  the  ^7.      ^ 
property,  the  practice  of  the  Court  is,  when  she  is  resident  in  Lon- 
don, or  is  willing  to  attend,  for  the  Judge  to  examine  her  apart  on  cxamlna- 
fi-om  her  husband,  at  the  time  of  pronouncing  the  decree  or  order  coSrtf    * 
disposing  of  the  fund :  ^  in  which  case,  a  note  of  the  examination 
is  made  by  the  Registrar  in  Court,  and  is  embodied  in  the  decree 
or  order.    If  the  married  woman  is  unable  or  unwilling  to  attend 
the  Court,  owing  to  her  residence  in  the  country  or  other  cause,  By  commls- 
her  examination  may  be  taken  by  commissioners,  under  an  order  2a  oiSer^^*' 
specially  appointing  them  for  this  purpose.'    Such  order  may  be  order,  how 
made  in  various  forms,  and  at  different  stages  of  the  proceedings.  o*>**"^«<l» 
Thus,  where,  on  pronouncing  the  decree  or  order  dealing  with  the  where  ftmd  * 
fund,  it  is  suggested  by  counsel  that  an  immediate  examination  of  the  hetfingf 
the  wife  by  commissioners  is  intended,  the  Court,  to  save  expense, 
will  sometimes  direct  the  fund  to  be  carried  over  to  the  separate 
account  of  the  wife,  and  by  the  same  order  appoint  the  commis- 
sioners, reserving  liberty  to  apply :  in  which  case,  on  completion 
of   the  examination,  an  application  for  payment  of   the  fund 
may  be  made  by  petition,*  or,  in  cases  where  there  is  jurisdiction 
at  chambers,  by  summons.*    Or,  the  Court  wiU  direct  the  drawing 
up  of  the  decree  or  order  to  be  suspended  for  a  few  days,  to  afford 
an  opportunity  of  taking  the  examination  in  the  interval :  in  the 
latter  case,  an  ex  parte  summons^  is  thereupon  taken  out  for  an 
order  to  appoint  the  commissioners ;  and  when  the  examination 
has  been  completed,  the  matter  is  mentioned  again  to  the  Court, 
and  the  decree  or  order  is  directed  to  be  drawn  up,  embodying 
therein  the  result  of  the  examination. 

Where,  in  any  case,  a  fund  has  been  carried  over  to  the  wife's  after  ftmd 
separate  account,  an  application  to  deal  with  it  may  be  made  by  *^""    ^^   * 
petition,^  or,  where  there  is  jurisdiction  at  chambers,  by  summons.* 
When  made  by  petition,  the  usual  course  is  to  get  the  petition  and  petition 
answered  for  a  day  sufficiently  distant  to  allow  of  the  examination  ^  ^^  °'*** 
being  taken  in  the  mean  time;  on  the  petition  being  thus  an- 

1  Brett  V.  Forcer,  8  Atk.  408.    For  case  ford  v.  Bawden,  1  id.  612,  and  note  (a)  and 

of  a  legacy  given  to  husband  and  wife  cases  cited, 
jointly,  see  Atcheson  v,  Atcbeson,  11  Beay.  *  See  form,  Seton,  658,  No.  4. 

486,  488.  ^  For  form,  see  Vol.  III. 

«  On  this  subject  see  Seton,  667,  671;  «  /frid. 

1   Bright's   H.  &  W.  88;  2   Stonr  Eq.  «  HwL 

Jar.  S  1418,  and  cases  cited;   Ward  v.  7  Jbid, 

Amory,  1  Cnrtis,  419,  482;   Sperling  v.  8  Jbid, 

Bochfort,  8  Summer's  Yes.  176,  note;  Bin- 
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or  summons 
to  pay  out. 


Consent  in 
court,  or  at 
chamberS|  on 
petition  or 
summons,  to 
payout. 

Who  ma^  be 

conmiission- 

ers. 


Examination 
how  taken. 


Examination 
abroad:  how 
taken. 


Bwered,  an  ex  parte  summons  ^  is  taken  out  at  chambers  for  an 
order  to  appoint  the  commissioners,  and  the  examination  is  taken 
thereon  before  the  petition  is  heard.  If  the  petition,  in  any  case, 
is  brought  on  before  the  wife  is  examined,  an  order  to  examine 
her  will  be  made,  and  the  petition  will  be  ordered  to  stand  over 
till  the  return  thereto;^  after  such  return,  the  petition  will  be 
placed  in  the  paper  and  disposed  of 

If  the  application  for  payment  out  is  made  by  summons,  evi- 
dence of  the  title  to  the  fund  should  be  adduced  on  the  hearing, 
and  the  smnmons  will  be  adjourned  till  after  the  examination :  to 
procure  which,  a  summons'  is  next  taken  out  for  an  order  to 
appoint  commissioners ;  and  when  .the  examination  has  been  per- 
fected, the  summons  to  pay  out  is  brought  on  again,  and  an  order 
made. 

The  married  woman  may,  however,  attend  the  Court  at  the 
hearing  of  the  petition,  or  the  Judge  at  chambers,  on  the  summons, 
to  pay  out  the  fund,  and  give  her  consent,  so  as  to  save  the  expense 
of  an  examination  by  commissioners.^ 

It  is  usual,  but  not  essential,  to  appoint  professional  persons  as 
commissioners ;  and  they  must  not  be  concerned  for  the  husband 
in  the  matter  to  which  the  examination  relates ;  but  it  does  not 
appear  to  be  the  practice  to  require  an  affidavit  of  their  fitness, 
unless,  perhaps,  where  they  are  to  act  abroad  and  do  not  seem,  by 
their  descriptions,  to  be  legal  practitioners  or  public  functionaries. 
Three  or  four  persons  are  ordinarily  appointed,  two  of  whom  may, 
and  usually  do,  act  without  the  rest.  An  examination  by  one 
commissioner  only  is  not  deemed  sufficient. 

The  married  woman,  on  attending  the  commissioners,  is  exam- 
ined by  them  secretly  and  apart  from  her  husband,^  to  whom,  in 
what  manner,  and  for  what  purpose  she  is  willing  and  desirous 
that  the  fund  should  be  disposed  of;  they  read  over  to  her  the 
order  under  which  the  examination  is  taken,  and  explain  to  her  its 
purport;  the  examination  is  taken  in  writing,  and  is  signed  by 
her;  a  certificate  of  the  examination,  written  at  the  foot  thereof  is 
then  signed  by  the  commissioners;  an  affidavit  verifying  all  the 
signatures  is  made;  and  the  examination,  certificate,  and  affidavit^ 
are  filed  at  the  Record  and  Writ  Clerks'  Office:  whence  office 
copies  are  procured. 

Where  the  married  woman  is  abroad,  an  order  will  be  made 

1  For  form,  see  Vol.  III.  *  The  husband,  or  his  solicitor,  or  any 

s  See  form  of  order,  Seton,  668,  No.  4.  person  connected  with  them,  should  not 

s  For  form,  see  Vol.  III.  be  present  at  this  examination ;  see  JU 

*  It  seems  a  Chief  Clerk  has  no  power  Bendyshej  8  Jur.  N.  S.  727 ;  6  W.  R.  816, 

to   take   the  examination  of  a  married  Y.  C.  K. 

woman:  see  16  &  16  Vic  c.  80,  §  80.    For  ^  For  forms,  see  Vol.  in.;  and  see  Be 

form  of  order,  where  the  examination  is  Tasbuigh,  1  v.  &  B.  607.J 

taken  at  chambers,  see  Seton,  668,  No.  8. 
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appointing  commissioners  resident  there ;  ^  and  the  mode  of  taking  Ch.  m.  §  7. 
and  authenticating  an  examination  out  of  the  British  dominions,  ^—  ■  y  .—■ ^ 
is  exemplified  by  the  following  case.  In  JMinet  v.  Hyde^  the  order 
was,  that  she  should  appear  before  some  of  the  plaintiffs,  and  a 
magistrate  of  Leyden,  to  be  privately  examined  as  to  her  consent : 
such  examination  to  -be  in  writing,  in  the  French  or  Grerman 
language,  and  to  be  signed  by  her,  and  attested  by  notaries  public, 
whose  certificate  thereof  was  also  to  be  in  writing,  either  in  the 
French  or  German  language.  It  was  also  ordered,  that  such  sign- 
ing and  certificate  should  be  verified  by  the  affidavit  of  some 
credible  witnesses,  either  in  the  German  or  French  language, 
before  a  proper  magistrate  of  Leyden ;  and  that  the  examination, 
certificate,  and  affidavit  should  be  translated  into  English  by  cer- 
tain notaries  public,  sworn  to  the  truth  of  their  translation.' 

Where,  however,  the  wife  is  domiciled  abroad,  and  in  a  country  Where  wife 
by  the  law  of  which  there  is  no  equity  to  a  settlement,  but  the  JSrMui. 
whole  is  payable  to  the  husband,  her  consent  is  not  necessary ;  ^ 
that  the  law  is  so  must,  however,  be  proved  as  a  fact  in  each 
case.^ 

Before  a  fund  belonging  to  a  married  woman  will  be  paid  out  AffidAvit 
of  Court,*  an  affidavit  is  required  to  be  made  by  the  husband  and  ^gn^"***^*" 
wife,  that  no  settlement,  or  agreement  for  a  settlement,  has  been 
made ;  or,  if  there  is  any  settlement,  or  agreement,  then  an  affidavit 
by  them  identifying  the  instrument,  and  stating  that  there  is  no 
other  ;^  and  the  instrument  must  be  produced.  Where  produced 
in  Court,  the  coxmsel  of  the  husband  and  wife  certifies  that  he  has 
carefully  perused  it,  and  that  the  fund  in  question  is  not  affected 
thereby ;  *  but  where  produced  in  chambers,  an  affidavit  by  their 
solicitor  to  the  like  effect  is  required.^  On  an  application  for  an 
order  to  examine  the  wife,  unless  the  affidavit  of  no  settlement  be 
produced,  the  order  will  direct  that  it  be  made  before  the  exami- 


1  PanoiM  v.  Dunne,  2  Yes.  S.  60 ;  Boor- 
dillon  0.  Adair,  8  Bro.  C.  C.  237;  Gibbons 
V.  Kibbej,?  Jur.  N.  S.  1298;  10  W.  R. 
66,  V.  C.  K.;  Wedderbum  «.  Wedder- 
barn,  M.  R.  in  Chamb.  6  Aug.,  1864. 

>  2  Bro.  C.  C.  668. 

«  2  Bro.  0.  C.  ed.  Belt,  p.  662,  n.  1; 
see  alao  Parsons  i;.  Dunne,  Bellas  Sup.  to 
Yes.  8.  276. 

4  Campbell  v.  French,  8  Yes.  821 ;  Dues 
V.  Smith,  Jac.  644;  Anstmther  9.  Adair, 
2  M.  &  K.  618;  Hitchcock  o.  Clendinen, 
12  Bear.  684;  M^Cormick  v.  Gamett,  6 
De  G.,M.  &  G.  278;  18  Jur.  412;  see, 
however,  Schwabacher  v.  Becker,  2  Sm.  & 
G.  App.  4 ;  but  if  the  ^ame  cocert  is  a  ward 
of  Court,  the  case  is  different,  and  the 
Court  will  direct  a  settlement.  In  re  Twee- 
dale's  Settlement,  Johns.  109. 

*  M'Cormick  v,  Gamett,  ii6t  rap.  In 
Sntbteland  v.  Young,  6  L.  T.  N.  S.  788, 


M.  R.,  legacies  of  260Z.  each  to  a  French- 
man's daughters,  married  to  French  sub- 
jects, were  ordered  to  be  paid  to  the  wives. 
«  See  Hou^h  v.  Ryley,  2  Cox,  167;  El- 
lington V.  Elnngton,  4  Drew.  646. 

7  For  forms,  see  Vol.  III.  When  the 
joint  affidavit  cannot  be  obtained,  the 
Court  has  been  satisfied  with  other  evi- 
dence, Rowland  v.  Oakley,  14  Jur.  846,  V. 
C.  K.  B.;  Anon^  8  Jur.  N.  S.  889,  Y.  C. 
W.  As  to  the  affidavit  required  where  the 
wife  was  dead,  and  an  affidavit  of  no  setr 
tiement  could  not  be  obtained,  see  Clarke 
V.  Woodward,  26  Beav.  466.  Where  the 
settlement  was  Scotch,  the  Court  required 
the  affidavit  of  a  Scotch  advocate  that  it 
did  not  affect  the  fund.  Re  Todd,  Shand  «. 
Kidd,  19  Beav.  682. 

8  See  form  of  recital  thereof  in  Seton, 
667,  No.  2. 

0  For  form,  see  Yol.  III. 
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SUITS  BY  PERSONS  WHO  ARE   tJNDEB  BISABELITr. 


CH.in.§7. 


Consent  of 
wife:  at  what 
stage  taken. 


Not  taken,  if 
underage. 


If  wife  con- 
sent, Court 
cannot  refuse 
to  pay  fund 
to  nusband  ;^ 


nation  is  taken :  ^  in  which  case,  it  is  nsnal  to  swear  the  affidavit 
before  one  of  the  commissioners  appointed  by  the  order,  if  he  is 
competent  to  administer  an  oath  in  Chancery.  Where  the  mar- 
riage is  not  otherwise  proved,  the  affidavit  should  state  the  time 
and  place  of  the  marriage,  and  a  certificate  thereof  should  be  ex- 
hibited.^ 

As  a  general  rule,  the  consent  of  the  wife  will  not  be  taken  by 
the  Court  until  the  amount  of  the  ^nd  is  clearly  ascertained* 
except  where  it  is  subject  only  to  a  deduction  for  costs ;  *  but  her 
consent  has  been  taken  to  the  part  ascertained  from  time  to  time.^ 
Formerly,  it  was  not  the  practice  of  the  Court  to  direct  a  fund 
belonging  to  a  married  woman  to  be  paid  out  of  Court  at  the 
hearing  of  the  cause ;  •  but  it  was  directed  to  be  transferred  to  a 
separate  account,  usually  entitled  the  account  of  the  husband  and 
wife ;  and  after  such  transfer,  a  petition  was  presented  for  payment 
out  of  Court  of  the  money  so  transferred.''  Now,  however,  where 
the  wife  appears  in  Court  and  consents,  the  fund  may  be  directed 
to  be  paid  out  at  the  hearing  of  the  cause,  or  on  further  considera- 
tion.' 

If  the  wife  be  not  of  ftill  age,  she  is  incapable  of  giving  her 
consent;  in  that  case,  therefore,  the  Court  will  not  examine  her, 
but  will  require  the  husband,  in  case  he  applies  to  this  Court,  for 
her  equitable  property,  to  make  a  proper  settlement  upon  her.' 
K  the  wife  is  of  age,  and  persists  in  giving  her  consent,  and 
waiving  her  equity  to  a  settlement,  it  appears  that  the  Court  can- 
not refiise  to  act  in  accordance  with  her  wish.^°  In  £ai  parte 
Higham,^  however,  Lord  Hardwick  considered  himself  entitled  to 
object  to  the  whole  fund  being  paid  over  to  the  husband,  who  was 
in  trade,  even  though  the  wife  consented ;  but  in  the  previous  case 
of  WiUats  V.  Cay,^*  where  the  wife  had  appeared  in  Court,  and 
being  examined  desired  that  the  whole  money  might  be  paid  to 
her  husband,  the  Master  of  the  KoUs,  although  the  parties  had 
married  without  the  consent  of  the  wife's  relations,  and  the  hus- 
band appeared  to  be  insolvent,  refused  to  refer  it  to  the  Master  to 


1  See  form  of  order,  Seton,  658,  No.  4. 
The  y.  C.  Kindersley  requires  the  affida- 
vit to  be  produced  before  the  order  to  ex- 
amine is  made,  Seton,  668. 

2  See  form  of  affidavit  in  Vol.  HI. 

S  Sperling  v.  Kochfort,  8  Ves.  164,  178; 
WoollandB  v.  Crowther,  12  Ves.  174, 178; 
Jernegan  v.  Baxter,  6  Mad.  82 ;  Moss  v. 
Dunlop,  8  W.  R.  89,  V.  C.  W.  S.  C.  nom. 
Anon.,  6  Jur.N.  S.  1124. 

^  Packer  v.  Packer,  1  Coll.  92;  Mu8- 
grove  V.  Flood,  1  Jar.  N.  S.  1086,  V.  C. 
W.;  Roberts  v.  CoUett,  1  Sm.  &  G.  188. 

*  Powell  V.  Merrett,  Seton,  661. 

•  Campbell  v.  Harding,  6  Sim.  288. 
7  Ibid, 


8  18  &  14  Vie.  c.  86,  §  28;  and  see  ante, 
p.  98. 

^  Stubbs  V.  Sargon,  2  Beav.  496;  Abra- 
ham V.  Newcombe,  12  Sim.  666.  As  to 
the  coarse,  where  the  wife  is  turn  oompoif 
see  Caldecott  v.  Harrison,  Seton,  668. 

M  See  2  Stoiy  Eq.  Jur.  §  1418,  note; 
Murray  v.  Lord  Elibank,  10  Somner^s  Ves. 
84,  and  note  ;  Ward  v.  Amorv,  1  Cartis, 
419, 482 ;  Sawyer  v.  Baldwin,  20  Pick.  878, 
888. 

"  2  Ves.  S.  679.  The  ground  of  this 
decision  appears  to  have  been,  that  the 
lady  had  been  a  ward  of  Court;  see  idso 
Biddies  v.  Jackson,  26  Beav.  282;  8  De  G. 
&  J.  644;  4  Jur.  N.  S.  1069;  6  id.  901. 

U  2  Atk.  67. 
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consider  a  Bcheme  for  securing  a  provision  for  the  wife :  observing,    Ch.  in.  §  7. 
that  it  was  never  done  unless  circumstances  of  fraud,  or  of  com-   "*— v^^^ 
pulsion  on  the  part  of  the  husband  appeared;  and  that  a  wife  imicM there 
might  as  well  dispose  of  her  personal  estate,  over  which  she  has  stonces  of 
an  absolute  control,  as  of  real  estate,  which  she  might  do  by  join-  ^"^' 
ing  in  a  fine  with  her  husband.^ 

It  would  seem  that,  as  long  as  the  money  remains  in  Court,  the  Consent  may 
wife  may  claim  a  settlement  out  of  it,  although  she  has  consented  before  wstual 
to  its  being  paid  to  her  husband ;  or  that,  at  any  rate,  this  is  so  payment  out. 
where  she  was  not  aware  of  material  circumstances  at  the  time  of 
giving  her  consent.^ 

It  seems  that,  where  a  wife's  consent  has  been  already  given  Second  ex- 
upon  her  examination  before  another  competent  tribimal,  she  need  ^hen  di»- 
not  be  again  examined  in  a  Court  of  Equity ;  thus,  in  Campbell  v.  penaed  with, 
French^  Lord  Rosslyn  did  not  think  it  necessary  to  issue  a  com- 
mission to  take  the  examination  of  a  married  woman  residing  in 
America,  as  she  appeared  to  have  been  examined  under  a  commis- 
sion issued  by  the  government  of  Virginia,  and  had  consented  to 
a  power  of  attorney  to  receive  the  legacy,  which  had  been  executed 
by  her  husband.    And  so  it  has  been  held,  that  where  a  married 
woman  is  entitled  to  a  share  of  money  arising  from  the  sale  or 
mortgage  of  an  estate  which  has  been  mortgaged  or  sold,  and  in 
order  to  effect  such  sale  or  mortgage  she  has  joined  in  levying  a 
fine  of  her  share,  and  for  that  purpose  has  undergone  the  usual 
examination  in  the  Court  where  such  fine  has  been  levied,  she  will 
be  barred,  by  the  fine,  of  her  equity  for  a  settlement.^ 

The  right  of  a  married  woman  to  have  a  settlement  made  oi^  Consent  di»- 
or  out  o^  a  fund  in  Court,  arises,  however  small  the  fimd  may  be ;  ^"und  under 
but  if  it  is  under  200/.,  or  is  likely  to  be  reduced  thereto  by  costs,*  ^00^,  or  lo^ 

'  "^  •  '     per  annum. 

or  produces  less  than  lOZ.  a  year,*  she  may  waive  her  equity  to  a 
settlement  without  being  separately  examined.^ 

When  the  Accountant-General  is  directed  to  pay  or  transfer  any  Effect  of 
sum  of  money  or  stock  to  an  unmarried  woman,  and  she  marries  5^ftJ*5 °" * 
before  payment  or  transfer,  and  the  sum  does  not  exceed  200if.,  or  previously 
10/.  a  year,  tlie  Accountant-General  may  pay  or  transfer  the  same  piUd  to  the 


1  See  Milner  v.  Culmer,  2    P.  Wms.  price:  Geddes  ea; /xirte,  4  Rich.  Eq.  801; 

689,  642;  Lano/  v.   Athol.  2  Atk.  444,  or  it  may  be  voluntarily  waived:  Ward  v. 

448;  Oldham  o.  Hughes  ib,  452;  Hearle  Amory,  1  Curtis, 419;  »ee  now  8&  4  Will. 

r.  Greenbank,  8  Atk.  696,  709 ;  Farsona  v.  lY.  c  74  §  77,  substituting  an  acknowl- 

Dunne,  2  Ves.  S.  60;  Minet  v.  Hyde,  2  edged  deed  for  a  floe:   Shelford,  R.  P. 

Bro.  C.  C.  668;  Dimmoch  «.  Atkinson,  Stat  889. 

S  Bro.  C.  C.  196;  Ellis  t7.  Atkinson,  t6.  6  Roberts  v,  Collett,  1  Sm.  &  6.  188; 

665;  Hood  «.  Burlton,  4  Bro.  C.  C  121.  but  see  Sporle  v.  Bamaby,  10  Jur.  K.  S. 

a  Watson  V.  Marshall,  17  Beav.  368.  1142,  V.  0.  S. 


woman. 


«  8  Yes.  821,  828.  «  ^ee  Setoii,  660;  Ord.  1. 1. 

«  May  V.  Koper,  4  Sim.  860;  Wright «.  7  ^  Kincaid,  1  Drew.  826. 

Arnold,  14  B   Mon.  688.    The  wife  may       of  Foden  i;.  Finney,  4  Ruse.  428,  is  not 


4  May  V.  Roper,  4  Sim.  860;  Wright  «.  "^  FU  Kincaid,  1  Drew.  826.    The  case 

.mold,  14  B   Mon.  688.    The  wife  may       of  Foden  i;.  Finney,  4  Ruse.  428,  is  not 

waive  her  ri^ht  by  permitting  the  con-      now  binding,  Rt  Cutler,  .14  BeaT.  220; 


Teyance:  Wnght  v.  Arnold,  14  B.  Mon.       and  see  Doodyv.  Uiggios,  2  Jur.  K.  S. 
C88;   BO  by  joining  in  a  receipt  for  tho       1068,  Y.  C.  W. 


▼OL.  I. 
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SUITS  BY  PERSONS  WHO   ARE   UNDER  DISABILITY. 


ch.  in.§r. 


Where  fiind 
exceeds  the 
above  limit 


Examination 
required, 
though  pay* 
ment  desired 
to  wife  on  her 
separate  re- 
ceipt 

Consent  not 
taken,  where 
property  is  a 
remainder  or 
reversion. 


When  it  con- 
sists of  a  re- 
mainder, and 
there  is  a 
power  of  ap- 
pointment m 
the  survivor, 
quart  1 


to  the  woman  and  her  husband,  upon  proof  of  the  marriage,  and 
such  affidavit  of  no  settlement  as  has  been  mentioned  above ;  ^  or, 
in  case  there  has  been  a  settlement,  upon  the  affidavit  of  the 
solicitor,  that  in  his  judgment  the  settlement  does  not  affect  the 
fund.^  But  where  the  fund  in  Court  exceeds  the  limit  above 
mentioned,  a  special  order  for  payment  is  necessary :  which  can  be 
obtained  at  chambers,  on  ex  parte  summons,^  supported  by  the 
production  of  the  order  under  which  the  fund  was  directed  to  be 
paid  to  the  woman,  the  Accountant-General's  certificate,  and  an 
affidavit  by  her  and  her  husband  of  the  marriage,  and  of  no  settle- 
ment;* or  by  petition,*  on  the  like  evidence,  where  there  is  no 
jurisdiction  at  chambers. 

The  Court  will  not  dispense  with  the  separate  examination  of 
the  married  woman,  in  cases  where  it  is  proposed  to  pay  the  fimd 
to  her  separate  receipt ;  as  that  would  be,  in  effect,  the  same  as 
payment  to  the  husband.* 

The  rule  of  the  Court  appears  to  be,  that  the  wife  can  only  con- 
sent to  part  with  that  interest  which  is  the  creature  of  a  Court  of 
Equity :  viz.,  the  right  which  she  has,  in  a  Court  of  Equity,  to  claim 
a  provision  by  way  of  settlement  on  herself  and  children,  out  of  the 
property  which,  at  Law,  the  husband  could  take  possession  of  in 
her  right.'  This  equity  arises  upon  the  husband's  legal  right  to 
present  possession ;  and  the  principle  has  no  application  to  a  remsun- 
der  or  reversion,  which  can  only  be  passed  to  the  husband  when  it 
falls  into  possession.^  With  respect  to  an  interest  of  this  descrip- 
tion, it  has  been  stated  generally,  that  the  Court  will  not  allow 
her,  by  any  act  of  hers  during  coverture,  to  bmd  her  future  rights. 
Without  her  consent,  the  Court  will  not  deal  with  it  or  dispose  of 
it  at  all ;  and  her  consent  the  Court  will  re^se  to  take.^  Thus,  a 
petition,  which  had  for  its  object  the  payment  to  the  husband  of 
a  tfum  of  money,  to  which  the  wife  was  entitled  in  reversion  after 
the  death  of  her  mother,  was  refiised.^^ 

In  Macarmick  v.  BvJler^^  however.  Lord  Kenyon  M.  R.  made 
an  order,  upon  the  consent  of  a  married  woman  given  in  Court,  for 
the  payment  of  trust  money  to  her  husband,  which  appears  to  be 


1  AnU^^.  96. 

2  Ord.  L  1,  2,  8. 

'  8  See  form  in  Vol.  III. 

6  /6u2. 

*  Mawe  0.  Heaviside,  7  Jur.  N.  S.  817; 
9  W.  R.  649,  v.  C.  K. ;  Gibbons  t>.  Kibbey, 
7  Jur.  N.  S.  1298;  10  W.  R.  66,  V.  C  K.; 
and  see  Seton,  664;  but  see  Clark  p. 
Clark,  1  W.  N.  106;  14  W.  R.  449,  V.  C. 
S.,  where,  husband  consenting,  fund  was 
paid  on  separate  receipt  of  wife. 

7  Pickard  v.  Roberts,  8  Mad.  386. 

0  Per  Lord  Cottenham,  in    Frank  «. 


Frank,  8  M.  &  C.  178;  Woollands  r. 
Crowcher,  12  Sumner^s  Ves.  174,  Peridns's 
note  (a)  and  cases  cited;  2  Storv  £q.  Jur. 
§  1418,  and  notes  and  ca.9es  cited.  She 
mav,  however,  now  releflse  her  equitv, 
under  the  provisions  of  the  20  &  21  Vfc. 
c.  67. 

10  Pickard  v,  Roberts,  8  Mad.  884;  see 
Stiffe  V.  Everitt,  1  M.  &  C  87,  41;  Rich- 
ards V.  Chambera,  10  Yes.  680;  Ritchie  v. 
Broadbent,  2  J.  &  W.  466;  Osborne  v. 
Morgan,  9  Hare,  484;  and  potty  p.  117 

11  1  Cox,  867. 


MABRIED   WOMEN. 
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completely  at  variance  with  the  rule  laid  down  in  the  cases  just    Ch.  III.  §  7. 

cited.     In  that  case,  on  the  marriage  of  the  plaintiff  a  sum  of  ^— *">""— ^ 

9000Z.  had  been  vested  in  trustees,  upon  trust  to  pay  the  interest 

to  the  husband  for  life,  and  after  his  death  to  the  wife  for  life,  and 

upon  the  death  of  the  survivor  to  pay  the  principal  to  such  persons 

as  such  smrvivor  should  direct ;  but  the  husband,  having  occasion 

for  the  money,  joined  with  the  wife  in  executing  a  deed-poll, 

whereby  they  appointed  the  money  immediately  to  the  husband ; 

and  upon  personal  examination  of  the  wife  in  Court,  the  trustees 

were  directed  to  pay  the  money  to  the  husband. 

Where  9k  ferns  covert  was  tenant  in  tail,  in  remainder  after  a  sub-  Under  tenant 
sisting  life-estate,  of  money  to  be  laid  out  in  land,  it  was  held  by  *"  ^^  ^^ 
Sir  John  Leach  M.  K.  that  she  could,  by  an  arrangement  with  the 
tenant  for  life,  and  on  a  private  examination  under  the  7  Geo.  IV. 
c.  45,  consent  to  the  payment  of  a  portion  of  the  money  to  the  hus- 
band.^ But  that  Act,  it  is  to  be  remarked,  gave  to  the  tenant  in 
tail  in  remainder  an  immediate  right  to  apply,  in  concurrence  with 
the  tenant  for  life,  for  the  payment  of  the  money  out  of  Court ;  so 
that  the  order  thus  made  under  the  Act  was  not  at  variance  with 
the  rule  above  noticed,  that  the  wife  can  only  consent  to  part  with 
that  which  the  husband,  in  her  right,  has  an  immediate  right  to 
reduce  into  possession. 

As  a  general  rule,  where  the  money  has  arisen  ftom  the  sale  of  Disentailing 
land,  and  is  liable  to  be  re-invested  in  land,  the  Court  will  take  the  Jlnben^dUh 
consent  of  the  married  woman,  without  requiring  the  usual  fbr-  penaed  with. 
malities  on  a  disposition  of  land.^ 

In  the  case  of  Whittle  v.  Hmningf  the  important  question  came  Where  wife, 
before  Lord  Cottenham,  whether  a  married  woman,  entitled  undier  reverrion  to  a 
settlement  to  a  reversionary  interest  in  a  ftind  in  Court,  could,  by  money  fimd, 
obtaining  assignments  of  all  the  interests  in  the  fund  previous  to  ISJteKato.'^"^'^ 
that  settled  upon  herself  make  herself  absolutely  entitled  to  the 
whole  fund,  so  as  to  have  it  paid  out  of  Court.    It  was  held,  after 


1  Rt  Silcock,  8  Buss.  869.  This  Act  is 
repealed  b^  8  &  4  Will.  IV.  c.  74,  %  70, 
and  provisions  subetitated  bv  §  77  e/  9tq. 

*'  See  Binford  v.  Bowden/l  Ves.  J.  512; 
lU  Silcock,  8  Ka!>8.  869,  under  the  repealed 
Act:  Kzparte  Ellison,^  Y.  &C  £x.638; 
Rt  Tyler,  8  W.  R.  640,  V.  C  W.;  Rt 
VLtLjn,  9  W.  R.  769,  V.  C.  K.;  Re  Worth- 
ington,  ib.  n. ;  Seton,  660,  under  the  pres- 
ent Act.  For  other  orders  for  payment 
out  to  tenants  in  tail,  without  a  disentail- 
ing assurance,  see  Sowiy  v,  Sowry,  8  Jar. 
N.  S.  890,  V.  C  S.;  Re  South  Eastern 
Bailwav,  80  Beav.  216;  Re  Uolden.  1  U. 
&  M.  445;  Re  Holden,  10  Jur.  N.  S.  808. 
V.  C.  S.;  Re  Watson,  »6.  1011,  L.  JJ.; 
Ifottley  V.  Palmer,  L.  K.  1  £q.  241;  11 
Jar.  K.  8.  968,  Y.  C  K.  Such  an  order 
waa  lefased  by  Y.  C.  K.  in  Rt  Tyldeo, 


9  Jur.  N.  S.  942;  but  see  Re  Watson  M 
tup.  For  order  for  payment  to  the  hufi- 
band,  on  the  wife^s  election  to  take  money 
as  land,  see  Seton,  660;  and  after  a  dis- 
entailing assurance  and  her  examination, 
Ufid.  Where  the  fund  was  small,  not  ex- 
ceeding* 80/.,  her  examination  was  dis- 
rnsed  with,  Re  Clark,  6  N.  R.  82,  Y.  0. 
;  11  Jur.  N.  S.  7;  18  W.  R.  401,  nom. 
Pollock  V.  Birmingham,  Wolverhampton, 
and  Stour  Valley  Railway  Co.,  Re  Clarke. 
As  to  the  formalities  required  by  the  8  & 
4  Will.  IV.  c.  74,  in  the  case  of  a  married 
womnn,  see  Shelford,  R.  P.  Stat  402  et 
f^.,  snd  717  et  eeq. ;  and  for  precedents 
of*^  disentailing  deeds,  ib»  Appx.;  2  Pri- 
deaux  Conv.  481  et  seo. 

8  2  Phil.  781;  11  Beav.  222;  Story  v. 
Tonge,  7  Beav.  91. 
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Ch.  in.  §  r. 


Examination 
dispensed 
with,  where 
the  fund  is 
her  separate 
estate, 


except  where 
her  husbaod 
is  to  be  the 
recipient. 


Where  she 
Tefn^estogive 
her  consent 


an  elaborate  judgment,  and  a  review  of  all  the  cases,  that  she  could 
not  do  80. 

Where  property  is  settled  to  the  separate  use  of  a  married 
woman,  her  separate  examination  is  not  necessary  in  order  to  pass 
her  interest  to  a  purchaser.  The  principle  upon  which  this  rule 
is  founded  is,  that  she  is,  as  to  that  property,  a  feme  soU^  and,  as 
such,  has  a  disposing  power  over  it ;  ^  and  it  applies  as  much  to 
reversionary  property  as  to  property  in  possession.*  Upon  the 
same  principle,  where  a  married  woman  to  whom  an  annuity  was 
bequeathed  for  her  separate  use,  joined  with  her  husband  in  assign- 
ing part  of  it  for  a  valuable  consideration,  and  she,  the  husband, 
and  the  purchaser,  afterwards  filed  a  bill  against  the  executors  of 
the  testator  under  whom  the  annuity  was  claimed :  a  doubt  having 
occurred  whether,  in  such  a  case,  a  decree  could  be  taken  by  con- 
sent. Sir  J.  Leach  M.  R.  was  of  opinion  that  it  could,  and  directed 
the  decree  to  be  drawn  up  accordingly.' 

But  although,  where  property  has  been  settled  to  the  separate 
use  of  a  married  woman,  the  Court  will  give  effect  to  her  aliena- 
tion of  such  property,  in  the  same  manner  that  it  gives  effect  to  an 
alienation  by  a  fefme  sole,  the  rule  does  not  extend  to  transactions 
with  her  husband,  which  are  looked  upoo  by  the  Court  with  con- 
siderable jealousy ;  so  much  so,  that  the  Court  has  revised  to  pay 
the  separate  money  of  the  wife  to  the  husband,  vnthout  the  exam- 
ination of  the  wile  in  Court.*  It  is  not,  however,  to  be  understood 
that  a  wile  may  not,  in  any  case,  dispose  of  her  separate  property 
to  her  husband,  unless  by  consent  in  Coipt,  or  before  commission- 
ers. Several  instances  have  occurred  where  wives,  by  acts  in  pais^ 
have  parted  with  separate  property  to  their  husbands.*  It  should 
be  observed,  however,  that  such  gifts  are  never  to  be  inferred  with- 
out very  clear  evidence.* 

If  a  married  woman,  upon  being  examined  apart  from  her  bus- 


1  Unless  she  is  restrained  from  antici- 
pation, see  Symouds  v.  Wilkes,  12  W.  K. 
641,  M.  R. 

s  Sturgis  V.  Corp,  18  Ves.  190;  and  see 
Keene  V.  Johnston.  1  Jones  &  Car.  255; 
see  Sperling  v,  Rochfort,  8  Sumner's  Ves. 
175  and  note  (a)  and  cases  cited;  2  Story 
£a.  Jur.  §  1418  and  notes. 

«  Stinson  v.  Ashley,  6  Russ.  4;  but  it 
would  seem  that  there  must  be  an  affidavit 
of  no  settlement,  Anon.,  8  Jur.  N.  S.  889, 

V.  c  w. 

*  2  Bright,  H.  &  W.  267;  Gullan  v. 
Trimbey,  2  J.  &  W.  457,  n.;  Wordsworth 
V.  Da>Trell,  2  Jur.  N.  S.  681,  V.  C.  K. ;  and 
see  Mihiee  v.  Busk,  2  Ves.  J.  498.  In 
Anon.,  8  Jur.  N.  S.  889,  betore  referred  to, 
the  fund  was  jMiid  to  the  wife  on  her  sepa- 
rate receipt,  without  examination  in  Court; 
but,  quoBTt^  wlietlier  this  was  not  done  in 
consequence  of  her  living  separated  from 


her  husband.  As  to  the  mode  by  which 
the  husband  can  be  excluded,  where  the 
wife  is  entitled  to  stock  for  her  separate 
use,  see  Seton,  668.  But  see  ^e  (>ump, 
84  fieav.  670,  where  a  fund  settled  to  the 
separate  use  of  a  married  woman  was 
ordered  to  be  transferred  into  the  joint 
names  of  herself  and  her  husband. 

6  Fawlet  V.  Delaval.  2  Yes.  8.  668;  see 
Sherman  v.  Elder,  1  Hilton  (N.  Y.),  178, 
476. 

0  Rich  V.  Cockell,  9  Yes.  869;  Harrey 
V,  Ashley,  cited  2  Yes.  S.  671;  8  Atk.  607; 
Co.  Litt  by  Harg.  8  a-  n.  A  wife  may 
bestow  her  separate  property  upon  her 
husband,  by  appointment  or  otherwise,  as 
well  as  upon  a  stranger.  2  Story  £q.  Jar. 
§§  1895, 1896;  Methodist  Epis.  Church  v. 
Jaques,  8  Jotin.  Ch.  86-114;  Bradish  v. 
Gibbs,  8  John.  Ch.  628;  see  Smith  v. 
Sweet,  1  Cash.  470-478. 
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band,  refuses  to  give  her  consent  to  the  money  being  paid  to  him,  Ch.  III.  §  7. 
the  consequence  of  such  refusal  is,  that  the  Court  directs  a  proper  "*""">  '^* 
settlement  to  be  made,  generally  determining  at  once  ^  the  amount 
to  be  settled,  and  referring  it  to  chambers  to  approve  of  the  neces- 
sary deed ;  and  the  proceedings  are  usually  completed  there,  without 
further  mention  to  the  Court.*  If  the  fund  is  small,  it  is  usual,  for 
the  purpose  of  saving  the  expense  of  a  deed,  to  settle  the  fund  at 
once  by  the  decree  or  order.' 

It  is  to  be  remarked,  that  although  the  Court  will,  in  general.  Where  a  suit 
obHge  the  husband  to  make  a  settlement  upon  his  wife  and  i^^^'P®"^^" 
children  of  any  property  which  he  may  be  entitled  to  in  right  of 
his  wife,  for  the  recovery  of  which  it  is  necessary  to  resort  to  a 
Court  of  Equity,  yet,  where  there  is  no  suit  pending,  the  husband 
is  authorized  to  lay  hold  of  his  wife's  property,  wherever  he  can 
find  it.* 

There  is  no  doubt  that,  previously  to  a  bill,  a  trustee  who  is  in  trustee  may 
possession  of  the  wife's  property,  real  or  personal,  may  pay  the  Ksband, 
rents  of  the  real  estate  to  the  husband,  or  may  hand  over  to  him 
the  personal  estate ;  •  and  the  Court  will  not,  upon  bill  filed,  recall 
it.'    But  the  trustee  may  equally  refuse  to  pay  the  husband  till  ft^"'^  '^' 
compelled  by  the  filing  pf  a  bill,  in  order  that  the  wife  may  obtain 
the  foil  benefit  of.  the  protection  afibrded  her  by  a  Court  of  Equity; 
and  the  circumstance  that  the  wife  joined  with  the  husband  in 
making  the  demand  is  of  no  weight  whatever.'     Where,  however,  After  bai 
a  bill  has  already  been  filed,  a  trustee  cannot  exercise  his  discretion  5i»cre5oii**'' 
upon  this  point ;  as  the  bill  makes  the  Court  the  trustee,  and  takes  ceases. 
away  from  the  actual  trustee  his  right  of  dealing  with  the  property, 
without  its  sanction. 

With  respect  to  the  nature  of  the  settlement  made  by  the  Court,  Nature  of  set- 
and  the  proportion  of  the  interest  given  to  the  wife,  no  certain  "®™*'^'' 
rule  can  be  laid  down :  the  amount  being  entirely  in  the  discretion 
of  the  Court,'  and  depending  upon  the  particular  circumstances  of 


1  Coster  V.  Coster,  9  Stin.  697,  606; 
Napier  v.  Napier,  1  Dr.  &  War.  407. 

<  For  formft  of  orders,  see  Seton,  664; 
and  for  the  practice  at  chambers,  see  posl, 
Chap  XXIX. 

s  Seton,  666:  Re  Cutler,  14  Beav.  220; 
Bagshaw  «.  Winter,  6  De  G.  &  S.  466; 
Watffon  V.  Marshall,  17  Beav.  868;  and 
see  abstract  of  order,  ib.  p.  866;  Be 
Kincaid,  1  Drew.  826;  Wright  v.  King,  18 
Beav.  461 ;  Duncombe  v.  Greenacre,  No 
3,  29  Beav.  678;  for  form  of  summons  for 
the  settlement  of  a  fund,  see  Vol.  III. 
When  the  husband  refused  to  execute  the 
settlement,  and  the  trustees  declin(*d  to 
act,  the  fund  was  ordered  to  remain  in 
Court  as  settled,  and  the  interest  to  be 

Sid  to  the  wife  for  her  sepnrate  use  for 
»,  JU  Butt,  cited,  Seton,  671. 


4  Jewson  9.  Moulson,  2  Atk.  419;  2 
Kent  (11th  ed.),  141;  Howanl  v.  Moffat, 
2  John.  Ch.  206;  Thomas  v.  Sheppard,  2 
M'Cord  Ch.  86;  Matter  of  Hume  Walker, 

1  Lloyd  &  G.  169,  cases  Temp.  Plunket; 

2  Storv  Eq.  Jur.  §  1408,  and  notes;  see 
Van  Epps  v.  Van  Deusen.  4  Paige,  64; 
Fry  V.  Frv,  7  Paige,  462;  Wiles  v.  Wiles, 
8  Md.  1;  'Pool  V.  Morris,  29  Geo.  874. 

^  Murray  v.  Lord  Elibank,  10  Ves  90. 

*  Glaister  v.  Hewer^  Ww.  206;  Mac- 
aulav  V  Philips,  4  Yes.  16;  Murrav 
V.  Elibank,  10  Yes.  90;  2  Story  Eq.  Jur. 
§  1410. 

7  Re  Swan*s  Settlement,  12  W.  R.  788, 
V.  C.  W.;  2  H.  &  M.  84;  but  see  May  v. 
Armstrong,  1  W.  N.  288,  V.  C  S. 

8  Kenny  V.  Udall,  6  John.  Ch.  464;  2 
Kent  (Uth  ed.),  140, 141.    This  equity  of 
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Oh.  m.  §  7. 


Hnsbajid, 
while  main- 
taining wife 
and  children, 
is  usnally  al- 
lowed the 
whole  inter- 
est; 

Secus,  the 
whole,  or  a 
portion,  will 
oe  settled  im- 
mediately on 
them. 

Amonnt  to  be 
settled, 
depends  on 
the  particular 
circnm-  « 

stances: 

Cases  where 
the  whole  has 
been  settled. 

Cases  where 
part  only  has 
Deen  settled. 


each  case.  If  the  husband  is  living  with  her,  and  maintaining 
her  and  her  children,  he  will,  in  the  absence  of  any  special  circum- 
stances, be  allowed  the  interest  on  the  w^ole,  so  long  as  he  main- 
tains her.^  When  the  husband  is  not  living  with  the  wife  and 
maintaining  her  and  her  children,  as  when  he  has  become  bankrupt 
or  insolvent,  or  has  deserted  her,  the  whole,  or  some  portion  of  the 
fund  will  be  settled,  immediately,  upon  the  wife  and  children. 
With  regard  to  the  amount  which  will  be  settled,  it  has  been 
before  observed,  that  this  depends  upon  all  the  circumstances  of 
each  particular  case ; '  but  it  may  be  mentioned,  that  the  whole 
fund  has  been  settled :  where  the  husband  was  bankrupt,  and  had 
received  large  advances  from  the  wife's  father ;  *  where  the  husband 
deserted  his  wife,  and  contributed  nothing  to  her  support ;  *  where 
the  husband  was  insolvent,  and  had  received  large  sums  in  right 
of  his  wife;*  and  where  the  husband  was  bankrupt,  and  had 
deserted  his  wife ;  •  and  in  the  recent  reports,  numerous  cases  will 
be  found  in  which,  under  the  circumstances,  the  whole  fund  was 
settled.^  In  other  cases,  the  fund  has  been  divided ;  ^  and  in  the 
older  cases  one-half  has  been  frequently  settled  ;•  but  the  rule  that 


the  wife  stands  upon  the  pecniiar  practice 
of  the  Court,  and  not  oi^  any  general  rea- 
soning. Kennv  v.  Udall,  supra ;  2  Story 
£q.  Jur.  §  UOY;  2  Kent  (llth  ed.),  140, 
Ul. 

1  Bullock  V.  Menzies,  4  Yes.  798;  Sleech 
f>.  Thorington,  2  Ves.  8.  560.  Where  the 
husband  lives  with  his  wife,  and  maintains 
her,  and  has  not  misbehaved^  the  course 
is  to  allow  him  to  receive  the  mterest  and 
diviriends  on  all  property.  Kenny  v. 
Udall,  6  John.  Ch.  464. 

3  rhe  Court  may,  in  its  discretion,  give 
the  whole,  or  part  only  of  the  property  to 
the  wife,  according  to  the  circumstances 
of  the  case.  Kenov  v.  Udall,  5  John.  Ch. 
464;  Haviland  o.  Bloom,  6  John.  Ch.  178, 
180, 181.  The  amonnt  of  such  provision 
must  depend  on  circumstances,  amongst 
which  the  amount  of  the  property,  the 
see,  health,  and  condition  of  the  wife, 
the  number,  age,  sex,  and  health  of  her 
children,  if  any,  would  be  fit  subjects 
of  consideration.  In  this  respect,  in  a 
case  directly  before  the  Court,  it  would 
be  proper  for  the  Court  to  avail  itself  of  the 
aid  of  a  MHSter,  to  inquire  into  and  report 
the  circumstances,  and  to  report  what 
would  be  a  suitable  provision  for  the  wife. 
Cases  may  be  supposed,  in  which,  if  the 
property  were  small,  and  had  been  kept 
entirely  distinct  from  that  of  the  husband, 
and  where  the  exigencies  of  the  family 
were  such  as  to  require  it,  it  would  be 
proper  to  appropriate  the  whole  of  such 
property  to  the  use  of  the  wife  and  her 
children.  Davis  v.  Newton,  6  Met.  544. 
'*  The  Court  may,  in  its  discretion,  give 
the  whole,  or  part  only,  of  the  prop^ty  to 
the  wife,  according  to  the  circumstances 


of  the  case.**  2  Kent  (llth  ed.),  140, 141 ; 
Haviland  v.  Bloom,  6  John.  Ch.  178, 180, 
181. 

s  Gardner  v.  Marshall,14  Sim.  575,  584. 

4  Gflchrist  r.  Cator,  1  De  G.  &  S.  188; 
Re  Fordj  82  Beav.  621;  9  Jur.  N.  S.  740. 
In  Kemick  v.  Kemick,  4  N.  R.  588,  Y.  C. 
W  ,  where  the  husband  had  deserted  the 
wife,  but  maintained  their  children,  the 
whole  ftmd  was  settled  on  her  for  life;  but 
leave  was  reserved  to  him  to  apply,  on  her 
death,  in  respect  of  the  pajrment  to  him  of 
any  part  of  the  income  during  his  life. 

6  Scott  V.  Spashett.  8  M*N.  &  6.  599. 

6  Dunkley  v.  Dunkley,  2De  G.,  M.  &G. 
890  896 

7'i2e  butler,  14  Beav.  220:  Marshall 
V.  Fowler,  16  Beav.  249;  Re  Kincaid,  1 
Drew.  826;  Watson  v.  Marshall,  17  BeaT. 
862;  Francis  v.  Brooking,  19  Beav.  847; 
Barrow  v,  Barrow,  5  De  G.,  M.  &  G.  782; 
Gent  V.  Harris,  10  Hare,  884;  JSe  Wilson,  1 
Jur.  N.  S.  569,  y.  C.  S.;Koeberv.Sturgi8, 
22  Beav.  588;  Re  Disney,  2  Jur.  N.  S.  206, 
V.  C.  W. ;  Re  Welchman,  1  Giff.  81 ;  5  Jur. 
N.  S.  886;  Smith  v.  Smith,  8  Giff.  121; 
Ward  0.  Yate«,  1  Dr.  &  S.  80;  Duncombe 
v.Greenacre,  29  Beav.  578;  7  Jur.  N.  S. 
650;  Re  Tubbs,  8  W.  R.  270,  V.  C.  K. ; 
and  see  Re  Grove,  8  Giff  575 ;  9  Jur.  N. 
S.  88;  Re  Merriman,  10  W.  R.  834;  Ker- 
nick  V.  Kemick,  4  N.  R.  588,  V.  C.  W. 

8  Napier  v.  Napier,  1  Dru.  &  War.  407; 
Coster  v.  Coster,  9  Sim.  597 ;  Ex  parte 
Pngh,  1  Drew.  202;  Bagshaw  v.  Wmter, 
5  De  G.  &  S.  466;  Walker  v.  Dniry,  17 
Beav.  482. 

B  JewBon  V.  Moulson,  2  Atk.  417,  423; 
Worrall  v.  Marlar,  1  Cox,  153;  2  Dick. 
647;  Brown  v,  Clark,  8  Yea.  166;  Pringle 
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one-half  is  generally  the  proportion  settled,  which  is  often  referred  Ch.  m.  §  7. 

to  in  the  older  reports,  is,  it  would  seem,  not  much  regarded  in  the  "*— "y-^-^ 

more  recent  cases ;  ^  where,  however,  the  ftmd  is  under  200if.,  it  is  . 
the  usual  practice  not  to  divide  it.^ 

The  Courts  however,  will  not  permit  the  equity  of  the  wife,  to  Right  of  wife 

maintenance  out  of  her  own  fortune,  to  be  defeated  by  any  trick  nawseo^t of 

or  contrivance  for  that  purpose  on  the  part  of  her  husband.    K  her  property, 

C&DQOt  D© 

therefore,  as  in  Calmer  v.  Colmer^  he,  with  an  intention  to  desert  defeated  by 
her  (which  he  afterwards  carries  into  effect),  makes  a  fraudulent  ^"hS^wid 
conveyance  of  his  and  her  property,  upon  trust  to  pay  his  own 
debts,  the  transaction  will  not  prejudice  her  right  to  maintenance ; 
but  the  Court  will  follow  her  property  into  the  hands  of  the  trus- 
tees, and  order  her  an  allowance  suitable  to  her  fortune,  and  the 
circumstances  of  her  husband,  although  it  may  be  necessary,  in 
order  to  effect  that  purpose,  to  resort  to  part  of  his  own  property 
so  vested  in  trust. 

It  is  to  be  observed,  that  the  Court  will,  as  has  been  shown,  not  Court  will 
only  appropriate  the  interest  of  a  wife's  equitable  property,  for  atrimgertobe 
her  support,  in  cases  where  she  has  been  deserted  by  her  husband,  repaid  his 

■II-      ji^-i  !_••  J*  \.*     '  j^    advances  for 

or  obuged  to  leave  him  m  consequence  of  his  improper  conduct  maintenance 
towards  her,  but  it  will,  under  similar  circumstances,  if  a  stranger  J^^"^®^ 
has  advanced  to  the  wife  money  for  her  maintenance,  order  it  to 
be  repaid  to  him  out  of  her  estate.'  Thus,  in  Q-uy  v.  Pearkes^ 
where  it  appeared  that  the  wife  was  unprovided  for;  that  her 
husband,  after  having  gone  to  sea  and  deserted  her,  had  subse- 
quently to  his  return  neither  cohabited  with  her,  nor  afforded  her 
any  support,  but  had  since  gone  to  the  East  Indies,  and  had  not 
been  agmn  heard  of;  and  that  it  was  unknown  whether  he  were 
living  or  dead ;  and  it  also  appeared  that  A.  had  made  advances 
to  her  of  30Z.  a  year  during  the  above  period,  which  were  her  only 
support :  upon  application  being  made  to  the  Court,  that  so  much 
of  the  wife's  stock  standing  in  the  Accountant-General's  name  as 
would  raise  210Z.  might  be  sold,  and  the  proceeds  paid  to  A.  in 
satisfaction  of  his  debt,  and  that  a  ftirther  sum  of  50iL  might  be 
psud  to  the  wife,  and  that  the  dividends  upon  the  remaining  fund 
might  in  future  be  paid  to  her  for  her  support,  the  application  was 
granted:  A.  having  made  an  affidavit,  that  he  was  induced  to 
make  the  advances  upon  the  faith  of  being  repaid  them  out  of  the 
above  property.    In  pronouncing  his  judgment.  Lord  Eldon  thus 

«.  HodgflOD,  •&.  617,    620:  Steinmetz  «.  W.  R.  784;  iZ<  Tnbbs,  8  W.  R.  270,  V.  C 

Halthin,  1  Olyn  &  J.  64;  ExparU  O'Fei^  K.;  bat  see  Be  Grove,  8  Giff.  676;  9  Jur. 

nil,  ib,  347  ;  Archer  «.  Gardner,  C.  P.  N.  S.  88;  Re  Grant,  14  W.  R.  191,  V.  G.  S. 

Coop.  340;  Spirett  v.  Willows,  12  W.  R.  >  Mos.  118,  121;   see  also  Atherton  v. 

784,  V.  C.  S  ;  affirmed  by  L.  C,  L.  R.  Nowell,  1  Cox,  229. 

1  Ch.  Ap.  62Q;  12  Jur  N.  S.  588.  *  1  Bnght,  H.  &  W  268. 

IJU  l&incaid,   1  Drew.  826;  Ward  v.  «  18  Ves.  196;  and  see  JU  Ford,  82 

Tates,  1  Dr.  &  S.  80;  Archer  v.  Gardner,  Beay.  621;  9  Jar.  K.  S.  740. 
a  P.  Coop.  840;  Spirett  «.  Willows,  12 
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SUITS  BY  PETtSONS  WHO  ARE  UNDER  DISABILITY. 


Ch.  III.  §  r. 


Wife  not 
entitled  to 
maintennnce, 
if  she  leaves 
her  husband 
without 
cause; 

or  has  been 
guilty  of 
gross  miscon- 
duct 


Wife's 
equity,  as 
against  bus- 
band^s  partic- 
ular assignee. 


Wife  surviv- 
ing entitled 
to  arrears  of 
life-interest 
not  received 
by  husband 
during  cover, 
tnre. 


expressed  himself:  "  I  have  a  strong  impression  upon  my  mind 
that  this  has  been  done,  and,  independently  of  precedent,  I  think 
the  Court  may  do  it :  as  the  hosband,  deserting  his  wife,  leaves 
her  credit  for  necessaries,  and  wonld  be  liable  to  an  action ;  and 
although  execution  could  not  be  had  against  the  stock,  the  effect 
might  be  obtained  circuitously,  as  he  could  not  relieve  himself 
except  by  giving  his  consent  to  the  application  of  this  ftmd." 

If  a  husband  be  willing,  and  offer  to  maintain  his  wife,  and  she, 
without  sufficient  reason,  refuse  to  reside  with  him:  upon  his 
application  for  the  interest  of  her  fortune,  the  Court  will  order 
payment  of  it  to  him,  even  though  he  decline  to  make  a  settlement 
upon  her.^ 

As  to  the  effect  of  the  wife's  misconduct  upon  her  equity  for  a 
mdntenance,  it  is  a  trite  observation,  that  persons  appealing  to  a 
Court  of  justice  ought  to  enter  it  with  clean  hands ;  i,  e^  they 
must  be  worthy  and  proper  to  receive  the  redress  which  they 
seek :  hence  it  follows,  that  if  the  wife  has  been  guilty  of  gross 
misconduct,  a  Court  of  Equity  will  not  consider  her  to  be  entitled 
to  protection.  If,  therefore,  she  has  committed  adultery,  or  has 
eloped  from  her  husband  without  a  sufficient  reason,  the  Court 
will  remain  passive,  and  not  interfere  at  her  suit  to  allow  her  a 
maintenance  out  of  her  equitable  property.* 

The  question  whether,  in  the  case  of  a  particular  assignee  claim- 
ing by  purchase  from  the  husband  for  a  valuable  consideration, 
the  Court  would  or  would  not  impose  upon  him  the  condition  of 
making  a  settlement,  was  long  considered  doubtful;*  it  is  now 
settled,  however,  that  such  an  assignee  of  a  capital  fund  is  bound 
to  make  a  provision,  out  of  the  frmd,  for  the  wife  and  her  chil- 
dren;* but  the  assignment  for  value  by  a  husband,  of  his  wife's 
life-estate,  will  prevail  against  her,*  though  he  desert  her,  or  leave 
her  destitute,®  during  their  joint  lives,  but  not  after  his  death.^ 
On  principle,  however,  it  seems  difficult  to  distinguish  between 
the  case  of  a  capital  frmd  and  a  life-interest.' 

Although,  in  general,  the  Court  allows  the  husband,  whilst  he 
maintains  his  wife,  the  income  of  her  property,  yet  it  must  not  be 
supposed  that  this  is  an  absolute  right  on  his  part,  or  that^  upon 


1  Bullock  V.  Menzies,  4  Ves.  798;  see, 
however,  Eedes  v.  Eedes,  11  Sim.  569;  see 
Frv  V.  Frv,  7  Paige,  462;  Martin  v.  Mar- 
tin, 1  Hofr.  Ch.  462;  2  Kent  (Uth  ed.), 


140;  2  Story  Eq.  Jur.  §  1426  and  notes. 
2  1  Bright,  H.  &  W.  249  ei  aeq ;  Ball 
Montgomery,   2  Ves.  J.  191;  Duncan  v. 

Dl) 


CAmpbell,   12  Sim.  616  ;  Carr  v.  Easta-^ 
brooke.  4  Sumner^s  Ves.  146,  note  (a);  2* 
Stor^  Eq.  Jur.  §§  1419,  1426;  but  see  Re 
Lewm's  Trusts,  20  Beav.  878;  Kemick  v. 
Kemick,  4  N.  R.  868,  V.  C.  W.;  Greedy 
v.  Lavender,  18  Beav.  62. 
*  Like  V.  Beresford,  8  Ves.  606,  611 ; 


Prvor  V.  Hill,  4  Bro.  C.  C.  189;  HacauUj 
r.  Philips,  4  Ves.  19. 

*  Macaulay  V.  Philips,  4  Ves.  19;  Franco 
V.  Franco,  4  Ves.  616,  680;  Johnson  r. 
Johnson,  1  J.  &  W.  472;  Carter  v.  Taggart, 
6  De  G.  &  S.  49;  1  De  G.,  M.  &  G.  286; 
Tidd  V.  Lister,  8  De  G.,  M.  &  G.  867 ;  18  Jur. 
648. 

«  Elliott  V.  Cordell,  6  Mad.  149;  Stanton 
V.  Hall,  2  R.  &  M.  176. 

6  Tidd  V.  Lister,  8  De  G.,  M.  &  G.  687; 
18  Jur.  548. 

T  Stiffe  V,  Everitt,  1  M.  &  C.  87. 

8  Re  Duffy,  28  Beav.  886. 
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the  death  of  the  husband,  his  representative  is  entitled  to  the    Ch.iiI.§T. 
arrears  of  income  accrued  during  his  life.    As  a  general  rule,  the  "^""^     —* 
wife  surviving  is  entitled  to  all  property  of  her  own  not  reduced 
into  possession  during  the  coverture;   and  this  applies  to  the 
arrears  upon  life  income  which  accrued,  but  were  not  received 
during  the  coverture.* 

It  is  to  be  observed  that,  under  the  Marriage  Acts,  4  Geo.  FV.  ^?  ^J!^!^ 
c.  76,  §  28,  and  19  &'  20  Vic.  c.  119,  §  19,«  in  the  case  of  a  mar-  marriage,  tU 
riage  solemnized  between  parties  under  age,  by  false  oath  or  fraud,  SJ^I^  ^set- 
the  guilty  party  is  to  forfeit  all  property  accruing  from  the  mar-  tied. 
riage ;  but  such  property  may,  by  order  of  the  Court,  made  upon 
information  filed  by  the  Attorney-General,  be  secured  for  the 
benefit  of  the  innocent  party,  or  the  issue  of  the  marriage,  as  the 
Court  shall  think  fit,  so  as  to  prevent  the  offending  party  from 
deriving  any  interest,  in  any  estate,  or  pecuniary  benefit  from  the 
marriage.    Under  the  Act,  4  Geo.  IV.  c.  76,  it  has  been  held,  that 
the  Court  has  no  discretion  to  mitigate  the  penalty,  but  in  the 
case  of  the  property  being  that  of  the  wife,  is  bound  to  settle  and 
secure  all  such  property,  past,  present,  and  ftiture,  for  the  benefit 
of  herself,  or  the  issue  of  the  marriage.* 

It  appears  formerly  to  have  been  considered,  that  if  the  husband  Effect  of  pre- 
had  made  a  settlement  upon  his  wife  upon  their  marriage,  the  menton 
wife  would  be  debarred  of  her  right  to  a  ftirther  provision  out  of  "^'^'^  equity. 
any  property  which  might  subsequently  accrue  to  her.*    This  is     , 
not  the  rule,*  but  in  such  cases  it  depends  upon  the  terms  of  the 
settlement ;  for  if  it  appears,  either  by  express  words  or  by  fair 
inference,  that  it  was  the  intention  of  the  parties  that  the  husband 
should  be  the  purchaser  of  the  friture  as  well  as  the  present  prop- 
erty of  the  wife,  the  Court  will  not  require  the  husband  to  make 
an  additional  settlement.*    In  such  cases,  however,  the  settlement, 
for  this  purpose,  must  either  express  it  to  be  in  consideration  of 
the  wife's  fortune,  or  the  contents  of  it,  altogether,  must  import  it, 
and  plainly  import  it,  as  much  as  if  it  were  expressed.^    Biit  in 


1  Wilkinson  v.  Charlsworth,   10  Beav. 
834. 
s  See  tmU,  p.  10. 

*  Attorney-General  v.  MullaVf  4  Rnss. 
8S0;  7  Beav.  851;  Attorney-General  v. 
Lucaa,  2  Hare,  666 ;  2  Phil.  768 ;  Attomey- 
Generml  v.  Seveme,  1  Coll.  818. 

*  Lanoy  «.  Dake  of  Athol,  2  Atk.  448; 
•eePoindezter  v.  Jeffries,  16  Grattan  (Ya.), 
868. 

<  March  v.  Head,  8  Atk.  720 ;  TomkvnA  v. 
Ladbroke,  2  Yes.  S.  691,  596;  Stackpole 
9,  Beaumont,  8  Yes.  89,  98;  Lady  Elibank 
9.  Montolieo,  5  Yes.  787. 

*  Brooke  v.  Hickeg.  12  W.  R.  708,  Y.  C. 
8.  In  Havilnndv.  Bloom.  6John.Ch.  178, 
the  rule  in  Equity  whs  considered  as  settled, 
that  the  wire's  equity  to  a  suitable  pro- 


vision for  the  maintenance  of  herself  and 
her  children,  out  of  her  separate  esfate. 
lying  in  action,  was  a  valid  rifrht,  ana 
extended,  not  only  to  property  which  she 
own(>d  €mm  9ola^  but  to  property  descended 
or  devised  to  her  during  coverture.  A 
new  equity  Arises  to  the  wife  upon  prop- 
erty newly  acquired,  and  attaches  upon 
it  equallv  as  upon  that  which  she  brought 
with  her  npon  marriage.  In  £x  parte 
Beresfnrd,  1  Desaus.  268,  the  Court,  after  a 
full  discussion,  ordered  a  new  settlement 
in  favor  of  the  wife  on  a  new  accession  of 
fortune.  See  Carr  v,  Taylor,  10  Sumner's 
Yes.  674. 

7  Per  Tx>rd  Eldon,  in  Dmce  v.  Denison, 
6  Yes.  896. 
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Ch.III.§7. 


Wife's  equity 
is  for  benefit 
of  her  chil- 
dren, as  well 
as  herself; 


bnt  does  not 
survive  to 
children; 


except  where 
contract  or 
order  for  set- 
tlement in 
her  lifetime. 


Wife's  equity 
maybe 
waived  at 
any  time 
before  settle- 
ment finally 
ordered. 


determining  the  amount  to  be  settled,  any  previous  settlement  is 
always  taken  into  consideration ;  ^  as  is  also  the  amount  of  prop- 
erty received  by  the  husband  in  right  of  his  wife.*  • 

The  wife's  equity  to  a  settlement  is  not  for  her  benefit  only,  but 
for  that  of  herself  and  children;'  and  though,  as  has  been  before 
stated,^  she  may,  upon  her  examination,  waive  it,  she  cannot  take 
the  benefit  of  it  for  herself  and  relinquish  it  on  behalf  of  her 
children. 

But  though  the  equity  which  compels  the  husband  to  make  a 
settlement  out  of  the  wife's  personal  estate  is  the  right  of  the 
children,  as  well  as  of  the  wife,  yet  it  does  not  survive  to  the  chil- 
dren, after  her  death ;  *  but  in  such  case,  the  whole  fund  will  go  to 
the  husband  by  survivorship.'  It  has  been  thought  that  Sir  Thomas 
Sewell  M.  R.  in  the  case  of  Cockd  v.  Phippa^  acted  in  direct  con- 
tradiction to  Lord  Northington's  decision  upon  this  point  in 
Scriven  v.  Tapley.  It  appears,  however,  from  the  very  elaborate 
judgment  of  Sir  Thomas  Plumer  V.  C.  in  Uoyd  v.  WiUiams^^  that 
the  former  case  has  been  erroneously  reported,  and  that  it  does.not 
bear  upon  the  question. 

In  Murray  v.  Z,ord  Elihank^  and  particularly  in  the  above-cited 
case  of  Lloyd  v.  WtUiama^  all  the  previous  cases,  and  the  reasoning 
upon  the  subject,  have  been  collected  and  commented  upon  ;  and 
it  appears  from  them  to  have  been  the  opinion,  both  of  Lord  El- 
don,  and  of  Sir  Thomas  Plumer,  that  the  children  have  no  equity 
after  the  death  of  the  mother,  unless  there  has  been  a  contract,  or 
a  decree  or  order,  for  a  settlement,  in  her  lifetime.^'  Where  there 
has  been  a  decree,  it  appears  that  under  the  former  practice,  the 
children  carried  on  the  suit  by  supplemental  bill,  and  now  it  is 
apprehended  that  it  would  be  done  by  an  order  under  the  52d 
section  of  15  &  16  Vic.  c.  86. 

The  wife  may,  at  any  time  before  the  settlement  has  been  finally 
ordered,  appear  in  Court,  or  before  Commissioners,  and  waive  her 
right,  so  as  altogether  to  defeat  her  children.^^    She  cannot,  how- 


1  Lady  Elibank  r.  Montolieu,  6  Yes. 
787;  Freeman  v,  Fairlie,  11  Jur.  447,  V. 
C.  £.;  Re  Erskine,  1  K.  &  J.  802. 

a  Green  v.  Otte,  1  S.  &  S.  260,  254; 
Napier  v.  Napier,  1  Dr.  &  War.  407. 

8  Murray  v.  Lord  Elibank.  10  Ves.  84; 
Lloyd  V.  Williams,  1  Mad.  460,  459;  Re 
Walker,  L.  &  6.  t.  Sug.  299;  Hodgens 
V.  Hodgens,  4  CI.  &  F.  828;  11  Bli.  62; 
2  Kent  (11th  ed.),  140;  Johnbon  v.  Johnson, 
1  J.  &  W.  472,  conlrcL,  would  not  now,  it  is 
apprehended,  be  followed. 

«  Ante,  p.  92. 

<  Scriven  r.  Tapley,  2  Eden,  887 ;  Amb. 
509;  Fenner  v.  Tajplor,  2  R.  &  M.  190;  De 
la  Garde  v.  Lemprl^re,  6  BdHV.  844;  Baker 
V.  Bayldon,  8  Hare,  210;  Lovett  v.  Lovett, 
John.  118;  Wallace  v.  Aol^jo,  2  N.  B.  567, 


L.  J.J.:  2  Dr.  &  Sm.  216;  9  Jar.  H.  S. 
687;  lDeG.,J.&S.648;  2  Story  Eq.  Jur. 
§  1417  and  note- 

>  Wallace  v,  Auldjo,  vbi  tup. 

f  1  Dick.  891. 

8  1  Mad.  450,  464. 

9  10  Ves.  84,  92 

^^  1  Mad.  467 ;  and  see  Lloyd  v.  Mason, 
5  Hare,  149,  152;  Groves  «.  Clarke,  1 
Keen,  182,  186 ;  S.  C.  tub.  nom.  Groves  v. 
Perkins,  6  Sim.  676, 584;  but  see  Vaughan 
V.  Parr,  20  Ark.  600. 

U  Barrow  v.  Barrow,  4  K.  &  J.  409, 424; 
and  see  Rowe  v.  Jackson,  2  Dick.  604; 
Murray  v.  Lord  Elibank,  10  Ves.  84; 
Martin  v.  Mitchell,  cited,  ib.  89;  Stetu- 
metz  V.  Halthin,  1  Glynn  &  J.  64. 
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ever,  after  insiBting  upon  her  right  to  a  settlement  as  against  her    Ch.  ill.  §  7. 
husband's  assignees  in  bankruptcy,  subsequently  waive  her  equity,   ^*" — v    — ' 
apd  defeat  her  children's  interest,  except  it  be  in  favor  of  the  as- 
signees.^   After  a  contract  entered  into  on  the  part  of  the  husband 
to  make  a  settlement,  it  would  seem  that  the  wife  can  waive  it  as 
far  as  her  own  interest  is  concerned,  but  not  for  her  children.^ 

It  seems  that  i^  after  a  reference  to  approve  of  a  settlement,  one  Death  of  hus- 
of  the  parties  die  befbre  the  settlement  be  approved  of  by  the  bSjre^actaal 
Court,  and  there  are  no  children  of  the  marriage,  the  right  of  sur-  approval  of 
vivorship,  as  between  the  husband  and  the  wife,  is  not  affected,  will  not  affect 
Thus,  in  Macavlay  v.  PhUips,^  Lord  Alvanley  M.  R  laid  it  down,  ^f^^^  '^' 
that  if  the  wife  had  died  even  after  a  proposal  had  been  made  by  no  children. 
the  husband  under  such  an  order,  the  husband  would  have  been 
entitled.    His  Lordship,  however,  said,  that  he  did  not  mean  to 
determine  what  the  case  would  have  been  if  the  proposal  had  been 
approved  of  by  the  Court,  and  a  settlement  ordered  to  be  made, 
as  perhaps  then  the  Court  would  have  considered  it  as  actually 
made ;  and  that  he  was  far  from  determining  that,  in  such  a  case, 
the  settlement  would  be  entirely  at  an  end ;  on  the  contrary,  he 
thought  it  would  be  binding,  and  that  the  accident  would  make 
no  difference.    However,  in  Baldwin  v.  JBcddmn^^  Sir    James 
Parker  V.  C.  held,  that  after  the  Master  had  approved  of  a  settle- 
ment, the  wife,  upon  the  death  of  her  husband,  might  still  repudiate 
the  settlement,  or  set  up  her  claim  by  survivorship. 

It  may  be  observed  here,  that,  as  a  general  rule,  if  the  wife  be  Effect  of 
an  adulteress,  living  apart  from  her  husband,^  a  Court  of  Equity  J^*'  ^^' 
will  not  interfere,  upon  her  application  for  a  settlement  out  of  her 
own  choses  in  action*  In  some  cases,  however,  under  special  cir- 
cumstances, a  settlement  in  her  favor  has  been  made,  notwith- 
standing the  adultery ;  •  and,  of  course,  if  she  is  not  an  adulteress, 
her  living  apart  from  her  husband  is  no  bar  to  her  equity.'  In 
cases  of  this  description,  the  fact  of  the  husband  living  apart  from 
his  wife,  and  not  supporting  her,  is  a  reason  against  the  fund,  or 
the  income,  being  paid  to  him ;  ^  but,  nevertheless,  in  some  cases, 
this  has  been  done.* 

Where,  however,  female  wards  of  Court  are  married  without  its 


1  Whitten  v.  Sawyer,  1  Beav.  698; 
Barker  «.  Lea.  6  Mad.  880. 

3  Anon.,  2  Ves.  S.  671;  and  Fennerv. 
Taylor.  2  R.  &  M.  190,  reversing  S.  C.  1 
8im.  169;  Lovett  v.  Lovett,  John.  118. 

S  4  Ves.  19. 

«  6  De  G.  &  S.  819;  and  see  Heath  v. 
Lewis,  10  Jor.  N.  S.  1098;  18  W.  R.  129, 
V.  C.  S.,  where  tlie  wife,  being  snbse- 
qoentlj  divorced,  was  allowed  to  repudi- 
ate the  Mttlement 

<  1  Bright,  H.  &  W.  252;  Carr  9.  £a»ta- 
brooke,  4  Ves.  146 ;  Ball  v.  Montgomery, 


2  Ves.  J.  191, 199;  Watkvns  v.  Watkyns, 
2  Atk.  97;  and  see  inagment  of  L.  J. 
Turner  in  Barrow  v,  Barrow,  5  De  G.,  M. 
k  G.  795. 

0  Greedy  v.  Lavender,  18  Beav.  62;  Re 
Lewin's  Trust.  20  Beav.  878. 

7  Eedesv.  Eedes,  11  Sim  569;  and  see 
Kemick  v.  Kemick,  4  N.  R.  583,  V.  C.  W. 

8  Can*  V.  Ea»tabrooke,  4  Ves.  146. 

9  Ball  V.  Montgomeij,  2  Ves.  J.  191; 
Duncan  v,  Campbell,  12  Sim.  616,  685, 
688. 
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Where, 
being  ward  of 
Court,  she 
has  nuurried 
clandestine- 


Form  of  set- 
tlement 


Suits  by  wife; 


suit  by 
husbamd  and 
wife  as  co- 
plaintifis,  is 
the  suit  of  the 
husband. 


consent,  although  they  afterwards  live  in  adultery,  the  Court  will 
enforce  a  settlement :  ^  because,  the  marriage  being  a  contempt, 
the  Court  thereby  obtained  jurisdiction  to  commit  the  husband,  in 
consequence  of  his  misconduct,  until  he  should  make  a  proper  set- 
tlement, and  will  not  part  with  that  power  until  that  act  be  done, 
whatever  may  be  the  irregularity  of  the  wife's  conduct :  which 
may  be  attributed,  in  some  degree,  to  her  husband's  conduct  in 
procuring  such  a  clandestine  marriage. 

With  reference  to  the  form  of  settlement,  it  is  to  be  observed, 
that  the  practice  is  to  settle  the  property  in  trust  for  the  wife,  for 
her  separate  use,  for  life,  without  power  of  anticipation,  and  after 
her  death,  for  her  children ;  and  in  default  of  children,  for  her  ab- 
solutely, if  she  survives  her  husband ;  but  if  she  dies  in  his  lifetime, 
then  in  trust  for  her  husband,  or  his  assignees.^ 

Having  now  treated  of  the  subject  of  a  married  woman's  equity 
to  a  settlement,  into  which  we  have  been  led  in  considering  the 
ground  on  which  the  Court  of  Chancery  requires  a  wife  to  be  joined 
as  co-plaintiff  with  her  husband  in  suits  relating  to  her  own  prop- 
erty :  we  may  return  to  the  subject  of  suits  by  femes  covert  gen- 
erally.* It  is  now  settled,  that  all  cases  in  which  the  husband  and 
wife  sue  as  co-plaintijSs  together,  or  in  which  the  husband  sues  as 
next  friend  of  his  wife,  are  regarded  as  suits  of  the  husband  alone«* 
And  upon  this  principle,  where  a  married  woman,  having  a  separate 
interest,  joins  as  a  co-plaintiff  with  her  husband,  instead  of  suing 
by  her  next  friend,  the  suit  will  not  prejudice  a  future  claim  by  the 
wife  in  respect  of  her  separate  interest ;  *  and  it  has  been  decided, 
that  a  suit  by  a  husband  and  wife  against  the  trustees  of  the  wife's 
separate  property,  cannot  be  pleaded  in  bar  to  a  subsequent  suit 


1  BnlU.  Coutts,  1  y.  &;  B.  292,  802, 804; 
Re  Walker,  L.  &  G.  t.  Sug.  299;  and  see, 
f(enerally,  as  to  the  mode  in  which  the 
Court  deals  with  the  property  of  a  female 
ward  marry infc  without  consent.  Field  v. 
Moore,  7  De  6.,  M.  &  G.  691 ;  2  Jur.  N.  S. 
146. 

3  Carter  v.  Tag^art,  1  De  G.,  M.  &  6. 
286;  Bagshaw  v.  Winter,  6  De  G.  &  S. 
466;  Gent  v,  Harris,  10  Hsre,  888;  Seton, 
666;  Ward  v.  Yates,  I  Dr.  &  S.  80;  but 
see  Spiratt  r.  Willow*,  L.  R.  1  Ch.  Ap. 
420;  12  Jur.  N.  S.  688,  S.  C,  where  it  was 
held  that,  except  under  f>p«<*ial  cironm- 
stances,  the  ultimate  remainder  in  default 
of  issue  should  be  to  the  husband;  and 
see  form  of  order,  where  fund  was  settled 
by  the  order.  Watson  v.  Marshall,  17 
Beav.  866;  Duncorabe  v.  Greenncre,  No. 
2,  29  Beav.  678;  Rt  Tubbs,  8  W.  R.  270, 
y.  C.  K.;  Seton,  666. 

*  A  wife  may,  in  a  Court  of  Equitjf ,  sue 

her  husband,    and    be  sued  by  him.   2 

'Story  Eq.  Jur.  §  1868,  §  1414;  Van  Duzen 

V.  Van  Duzen,  6  Paige,  806;  Story  Eq.  PI. 


6  61,  and  note,  and  cases  cited  to  this  point: 
Long  V.  White,  6  J.  J.  Marsh.  280;  Dowell 
V.  Covenhoven,  6  Paige,  681.  A  husband, 
who  has  received  the  rent*  and  profits  of 
real  estate,  held  in  trust  for  the  separata 
use  of  the  wife,  who  has  separatee]  from 
him.  is  n'ghtly  joined  as  a  defendant  in 
a  bill  bv  her  against  the  trustees  to 
enforce  toe  trust.  Ayer  v.  Ayer,  16  Pick. 
827. 

4  Wake  o.  Parker,  2  Keen,  69.  70 ;  Davis 
V.  Prout,  7  Beav.  288,  290;  Johnson  v. 
Vail,  1  McCarter  (N.  J.),  428.  A  plea  of 
insolvency  of  the  hu<bHnd,  was  disallowed 
to  a  bill  by  him  and  his  wife  for  payment 
of  an  annuity  beaueathed  for  the  benefit 
of  the  latter,  whicti  had  fallen  into  poases- 
sion  after  the  insolvencr,  the  assignees 
declining  to  interfere.  Glover  «.  Weedon, 
8  Jur.  N.  S.  908,  V.  C.  S. 

<  Hughes  V.  Evans,  1  S.  &  S.  185; 
Turner  r.  Turner,  2  De  G.,  M.  &  G.  8S, 
87;  Johnson  c.  Vail,  1  McCarter  (N.  J.), 
428,  426,  and  cases  there  cited  to  this 
point. 
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by  her  by  her  next  friend  against  the  trustees  and  her  husband, 
although  the  relief  prayed  in  both  suits  is  the  same.^ 

.  In  general,  therefore,  where  the  suit  relates  to  the  separate  prop- 
erty of  the  wife,"  it  is  necessary  that  the  bill  should  be  filed  in  her 
name,  by  her  next  friend,*  otherwise,  the  defendant  may  demur,* 
upon  the  ground  that  the  wife  might  at  any  friture  time  institute 
a  new  suit  for  the  same  matter,  and  that,  upon  such  new  suit  being 
instituted,  a  decree  in  a  cause  over  which  her  husband  had  the 
exclusive  control  and  authority,  would  not  operate  as  a  valid  bar 
against  her  subsequent  claim.*  Where,  however,  the  suit  is  for  a 
chose  in  action  of  the  wife,  not  settled  to  her  separate  use,  the 
defendant  cannot  object  to  the  husband's  suing  jointly  with  her  as 
co-plaintiff;  nor  will  her  right  to  a  settlement  be  prejudiced  by  the 
fact  of  her  husband  being  so  joined  with  her  in  the  suit. 

Where  the  wife  sues  by  her  next  friend,  the  husband  must  still  be 
a  party,  and  it  is  usual  to  make  him  a  defendant ;  *  but  a  husband 
having  no  adverse  interest  to  his  wife,  may  be  made  a  co-plaintifl? 

As  a  wife  may  sue  her  husband  in  respect  of  her  separate 
property,*  so  may  a  husband  in  a  similar  case  sue  his  wife.*     Such 


Ch.  ni.  §  7. 


If  suit  relates 
to  separate 
property  of 
wife,  she 
should  sue  hj 
her  next 
friend, 


and  the  hus- 
band be  made 
a  defendant 

In  what  cases 
husband  may 
sue  wife, 


1  Reeye  r.  Dally,  2  S.  &  S.  464.  On 
this  principle,  a  plea  of  release  bv  the 
husband,  to  a  biU  by  the  husband  and 
wife  for  property  linuted  to  her  separate 
use,  was  held  good.  Stooke  v.  Vincent,  1 
Coll.  627. 

<  Where  the  bill  is  filed  to  rectify  a 
marriage  settlement,  the  wife  ought  to  be 
a  party  independently  of  her  Husband. 
H  Giildowney  v.  Pemberton,  10  L.  T.  N. 
S.  292,  V.  O.  W. 

s  See  Hunt  v.  Booth,  1  Freem.  Ch.  215; 
Bri<!ge:i  v.  McKenim,  14  Md.  258;  Knight 
V.  Knight,  2  Uavw.  101;  Grant  v.  van 
Schooritioven,  0  raige,  255;  Sherman  v. 
Bumham,  6  Barb.  (S.  C)  408;  Heck 
9.  Vollmer,  29  Md.  507,  511.  In  Bein  v. 
Heath,  6  How.  U.  8.  228,  Mr.  Justice 
McLean  said,  **  Where  the  wife  complains 
of  the  husband,  and  asks  relief  against 
him,  she  must  use  the  name  of  some  other 
person  in  prosecuting  the  suit ;  but  where 
the  acts  of  the  husband  are  not  com* 
plained  of,  he  would  seem  to  be  trie  most 
suitable  person  to  unite  with  her  in  the 
%vau  This  IS  a  matter  of  practice  within' 
the  discretion  of  the  Court.*'  See  Jounson 
V.  Vail,  1  McCarter  (N.  J.)  428,  426,  427. 

4  See  Johnson  v.  Vail,  1  McCarter  (N. 
J.),  428. 

ft  Wake  V,  Parker,  2  Keen,  69, 70;  Story 
£q.  Pi.  §  68  and  note;  see  also  Warren  v. 
Buck,  4  Beav.  95,  as  to  the  time  when  tne 
objection  can  be  taken  by  the  defendant; 
and  see  Hope  v.  Fox,  1  J.  &  H.  456;  7 
Jar,  N.  S.  166,  when  the  suit  related  to 
the  execution  of  a  power  vested  in  a  mar- 
lied  woman;  and  see  Mendes  v.  Gueuai- 
U  (No.  2),  10  W.  R.  486,  Y.  C.  W.  If  the 
hosbaod  and  wife  join  in  a  suit  as  plam- 


tiffs,  or  in  an  answer  as  co-defendants, 
ii  will  be  considered  as  the  suit,  or  the 
defence  of  the  husband  alone,  and  it  will 
not  prejudice  a  future  claim  by  the  wife  in 
respect  of  her  separate  interests,  nor  will 
the  wife  be  bound  by  any  of  the  allega- 
tions therein  in  any  future  litigation. 
Johnson  v.  Vail,  1  McCarter  (N.  J.),  423; 
Bird  0.  Davis,  1  McCarter  (N.  J.),  467, 
479. 

0  Wake  V.  Parker,  2  Keen,  59 ;  England 
V.  Down^t,  1  Beav.  96;  i  avis  v.  Prout,  7 
Beav.  2&8,  290;  and  see  hope  v.  Fox,  ubi 
tup.;  I^ichards  v.  Millett,  11  W.  K.  1085, 
M.  R.;  9  Jur.  N.  S.  1066.  The  practice, 
when  the  husband  improperly  joins  witti 
the  wife  as  plaintiff,  is  not  to  dismiss  the 
bill,  but  to  give  permission  to  the  wile  to 
amend  by  adding  a  next  friend,  and  mak- 
ing the  husband  a  defendant;  and  when 
no  objection  is  interposed,  to  decree  the 
fund  to  be  paid  to  a  trustee  for  the  use 
of  the  wife.  Johnson  v.  Vail,  1  McCarter 
(N.  J.),  428. 

7  Beardmore  v.  Gregory,  2  H.  &  M. 
491;  11  Jur.  N.  S.  863;  and  see  Meddow- 
crott  V.  CHmpbell,  18  Beav.  184;  Platel 
V  Craddock,  C.  P.  Coop.  469,  481;  Smith 
V.  Etches,  1  H.  &  M.  658;  9  Jur.  N.  S. 
1228;  10  id.  124. 

*  See  Woodward  r.  Woodward,  9  Jur. 
N.  S.  882,  L.  C.  In  a  suit  by  a  wife  lor 
her  separate  estate,  the  husband  is  a 
necessary  defendant.  Johnson  v.  Vail,  1 
McCarier(N.  J.),  428. 

^  Warner  V.  Warner,  1  Dick.  90;  Ainslie 
V.  Medlicott,  13  Ves.  266;  and  making  her 
a  defendant,  is  an  adinisoion  that  the  suit 
relates  to  her  separate  estate.  Earl  v.  Fer- 
ris, 19  Beav.  67;  1  Jur.  N.  S.  5;  2  Story 
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and  wife  sue 
husband. 


Suit  insd- 
tuted  on  her 
behalf, 
without  her 
consent,  will 
be  dismissed, 
on  her 
application. 

Written 
authority  of 
next  firiend 
necessary. 


suit,  however,  can  only  be  in  respect  of  his  wife's  separate  estate : 
for  a  husband  cannot  have  a  discovery  of  his  own  estate  against 
his  wife.^  In  those  cases  where  it  is  necessary  that  a  suit  respect- 
ing the  property  of  a  married  woman  should  be  instituted  against 
her  husband,  or  that  the  husband  should  be  one  of  the  defendants : 
as  the  wife,  being  under  the  disability  of  coverture,  cannot  sue 
alone,  and  she  cannot  sue  under  the  protection  of  her  husband,  she 
must  seek  other  protection,  and  the  bill  must  be  exhibited  in  her 
name,  by  her  next  fiiend,^  who  is  named  as  such  in  the  bill,  as  in 
the  case  of  an  infant.'^  A  bill,  however,  cannot,  as  in  the  case  of 
an  infant,  be  filed  by  a  next  friend  on  behalf  of  a  married  woman, 
without  her  consent ;  ^  and  if  a  suit  should  be  so  instituted,  upon 
special  motion,  supported  by  her  aflSidavit  of  the  matter,  it  will  be 
dismissed.^ 

As  in  the  case  of  an  infant,  a  written  authority  from  the  next 
fiiend  to  use  his  name  must  be  filed  with  the  bill.'  So  also,  in  all 
applications  to  the  Court,  by  petition  or  otherwise,  by  a  married 
woman  with  respect  to  her  separate  estate,  she  must  apply  by  her 
next  friend.' 


£q.  Jur.  §  1868;  Story  Eq.  PI.  §  62.  In  k 
suit  to  set  aside  a  will,  securing  to  the 
testator's  daughter,  who  is  a  married 
woman,  and  to  her  issue,  a  share  of  the 
testator's  property,  tor  her  separate  use 
during  coverture,  the  husband  and  wife 
should  not  join  as  parties  plaintiff,  their 
interests  bemg  in  conflict;  but  the  wife 
should  be  made  a  defendaut.  Alston  v. 
Jones,  8  Barb.  Ch.  897.  Where  a  suit 
is  iostituted  by  a  wife  for  the  protec- 
tion of  her  separate  property  against 
creditors  of  the  husband,  the  husband  can- 
not legally  be  joined  as  plaintiff,  his  in- 
terest daimed  by  the  creditors'  being 
adverse  to  that  of  his  wife.  Johnson  v. 
Vail,  1  McCarter  (K.  J.),  428.  A  married 
man  may  sue  his  wife  in  her  character  of 
executrix,  for  a  debt  due  to  him  by  the 
testator.  The  institution  of  the  suit  by  the 
husband  will  be  considered  as  an  authority 
to  her  to  be  sued.  Alexander  v,  Alex- 
ander, 12  La.  An.  688. 

1  Brooks  V.  Brooks,  Prec.  Ch.  24. 

2  Griffith  V.  Hood,  2  Yes.  S.  462;  Story 
Eq.  PI.  §§  61,  68;  Do  well  «.  Covenhoven, 
6  Paige,  681;  Wood  t'.  Wood,  8  Wend. 
867;  Garlicic  v.  Strong,  8  Paige,  440. 
Leave  to  file  bill  by  a  married  woman 
without  next  friend  refused,  although  the 
validity  of  the  marriage  was  contested. 
Culdicott  V.  Baker,  18  W.  K.  449,  V.  C. 
K.:  and  see  Sialey  v  Gaston,  ib.  677,  Y. 
C.  W.  A  defendant  cannot  act  as  next 
friend,  Payne  v.  Little.  13  Beav.  114 ;  but 
a  married  woman  defendant  may  appeal 
by  a  co-defendant  as  her  next  mend. 
inUot  V.  Ince,  7  D%  G.,  M.  &  G.  476;  8 
Jur.  N.  S.  697.  She  cannot,  however, 
present  a  petition  of  appeal  without  a 


next  friend,  although  another  penon  joins 
in  the  petition,  and  the  suit  relates  to  her 
separate  estate.  Picard  v.  Uine,  L.  R. 
6  Ch.  Ap.  274. 

s  Ld.  Red.  28.  Where  the  husband  is 
under  any  of  the  disabilities  enumerated, 
anUy  p.  §7,  the  wife  is  considered  as  a 
feme  sole^  and  may  sue  without  the  inter- 
vention of  a  next  friend ;  and  where  he  is 
out  of  the  jurisdiction,  see  Pontgate  v. 
Barnes,  9  Jur.  N.  S.  466;  11  W.  K.  866, 
Y.  G.  S.  Any  objection  for  want  of  a 
next  friend  should  be  made  as  soon  as 
possible.  Sealey  v.  Gaston,  18  W.  R.  677, 
V.  o.  W^. 

^  Ld.  Red.  28.  For  form  of  consent, 
see  Yol.  III.  If  she  is  an  infant,  her  con- 
sent is  uimece^sBiy.  Wortham  v.  Pember- 
ton,  1  De  G.  &  S.  644;  9  Jur.  291. 

6  Andrews  v.  Cradock,  Prec.  Oh.  876; 
Gilb.  86;  Cooke  v.  Fryer,  4  Beav.  18; 
Story  Eq.  PI.  §  61;  Randolph  v.  Dicker- 
son,  6  Paige,  761.  The  objection  cannot 
be  taken  by  a  defendant;  it  must  be  by  a 
next  friend  on  behalf  of  the  marned 
•woman.  Davies  v.  Whitehead,  1  W.  N. 
162,  M.  R.  For  form  of  notice  of  motion, 
see  Yol.  IIL 

«  16  &  16  Yic.  c.  86,  §  11.  For  form  of 
authority,  see  Yol.  III.  In  an  injunction 
case,  an  information  was  allowed  to  be 
filed^  on  an  undertaking  to  file  the  au- 
thority the  following  day.  Attomey-Gen- 
eral  v.  Murray,  18  W.  R.  66,  Y.  0.  K. 
And  see,  as  to  liability  of  next  friend, 
wliose  name  had  been  used  without  his 
knowledge  previously  to  this  Act,  Bligh 
V,  Tredgett,  6  De  G.  &  S.  74. 

7  i2e  Wau^h,  16  Beav.  608;  but  she 
may  apply  without  a  next  friend,  where 
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The  next  friend  of  a  married  woman  need  not  be,  a  relation,^  Ch.III.§7. 

but  he  must  be  a  person  of  substance,  because  he  is  liable  to  "*— ~y — -^ 

costs ; '  and  in  this  respect  there  is  a  material  diflference  between  ^^^^  ^1®?^ 

the  next  friend  of  a  /erne  covert  and  of  an  infant :  for  any  person  relation,  bat 

may  file  a  bill  in  the  name  of  an  infant,  but  the  suit  of  a  feme  ^"J^^  * 

covert  is  substantially  her  own  suit,  and  her  next  friend  is  selected  Bubstanoe; 
by  her.-*  In  the  former  case,  therefore,  as  we  have  seen,*  the 
Court  does  not  require  that  the  next  friend  should  be  a  person  of 
substance,  because  if  the  friends  of  an  infant  are  poor,  the  infant 
might,  by  such  a  rule,  be  deprived  of  the  opportunity  of  asserting 
his  right ;  but  in  the  case  of  difeme  covert^  as  the  object  for  which 
a  next  friend  is  required  is,  that  he  may  be  answerable  for  the 
costs,*  the  Court  expects  that  the  person  she  selects  to  fill  that 
office  should  be  one  who  can  pay  the  costs,  if  it  should-  turn  out 

that  the  proceedinsr  is  ill-founded;  and,  therefore,  if  the  next  or  suit  will  be 

.      .                                               7—7                     7           ^  staved  till  he 

friend  is  in  insolvent  circumstances,  it  will  order  the  suit  to  be  ^^48  security 

stayed  until  he  gives  security  for  costs.*  for  costs. 

It  is  obvious  that  cases  might  arise  where  the  rule,  that  the  Feme  covert 

next  friend  of  Si/eme  covert  must  be  a  person  of  substance,  would  ^^J^igtioe 

be,  practically,  a  denial  of  justice.    In  such  cases  the  Court,  as  we  requires,  to 

have  seen,^  idlows  her  to  sue,  or  continue  a  suit,  without  a  next  Sexrifriend,  * 

friend ;  and,  if  need  be,  in  fonnd  pauperis ; '  or  to  present  a  *°d  in/ormA 
petition,  in  a  case  where  the  Court  has  jurisdiction  without  suit.* 

If  the  next  friend  of  a  married  woman  dies,  or  becomes  incapa-  Chance  of 

ble  of  acting,  or  if  for  any  reason  the  plaintiff  desires  to  remove  Sy^J^"^^* 

her  next  friend,  she  may,  at  any  time  before  the  defendants  have  otherwise, 
entered  an  appearance  to  the  bill,  introduce  into  the  record  the 


•be  has  obtained  a  protection  order  under 
S0&  21  Vio.  c.  85,  $  21.  Bathe  v.  Bank  of 
England,  4  K.  &  J.  664;  4  Jur.  N.  S.  605; 
Re  Bainsdon,  6  Jur.  N.  S.  65,  V.  C.  K.; 
4  Drew.  446.  If  a  motion  on  behalf  of  a 
married  woman  be  made  without  a  next 
friend,  the  solicitor  instructing  may  be 
ordered  to  pay  the  costs.  Pearse  v.  Cole, 
16  Jur.  214,  v.  C.  K. 

1  The  husband  may  be  joined  with  his 
wife,  as  next  friend,  in  a  suit  in  which  he 
baa  no  interest,  in  Louisiana.  Bein  v. 
Heath.  6  How.  U.  S.  228.  See  Johnson 
V.  Vail,  1  McCftiter  (N.  J.),  428. 

<  Anon.  1  Atk.  670;  Penninirton  v. 
Alvin,  1  S.  &  S.  264 ;  Drinan  f .  Mannix, 
8  Dr.  War.  154;  Jones  v.  Fawcett,  2 
Phil.  278;  Stevens  «.  Williams,  1  Sim.  N. 
8.  545;  Wilton  9,  Hill,  2  De  G.,  M.  &  6. 
807-809;  Hind  v.  Whitmore,  2  K.  &  J. 
458,  where  all  the  cases  are  reviewed;  Re 
Wills,  0  Jur.  N.  3.  1225;  12  W.  R.  97,  V. 
C  S.;  Elliot  V  Ince,  7  I>e  G.,  M.  &  G. 
475;  8  Jurl  N.  8.  597;  see  also  Dowden 
V.  Hook,  8  BeiiT.  899,  402,  which  must 
now  be  looked  upon  as  overruled. 

•  Gamble  v.  Atlee,  2  De  G.  &  S.  746; 
but  see,  where  she  is  an  iniant,  Wortham 


V.  Pemberton,  1  De  G.  &  8.  644;  9  Jur. 
291. 

*  -into,  p.  74. 

&  See  ^e  WUls,  9  Jur.  N.  S.  1225;  12 
W.  R.  97,  V.  C.  S. 

«  Smith  V.  Etches,  1  H.  &  M.  711;  9 
Jur.  N.  S.  1228;  10  id.  124.  A  next 
friend  has  been  ordered  to  give  security 
for  costs,  though  the  husband,  who  had, 
however,  no  substantial  interest,  was  a 
co-plaintiff.  S.  C;  but  see  Caldicott  v. 
Baker,  18  W.  R.  449,  Y.  C.  K. 

1  Ante.  p.  87. 

8  Wellesley  «.  Wellesley,  16  Sim.  1;  1 
De  G.,  M.  &  G.  501;  Wellesley  v.  Morn- 
ington,  18  Jur.  662,  Y.  C  K.;  Re  Foster, 
18  Beav.  525;  Re  Lancaster,  18  Jur.  229, 
L.  C.  and  L.  JJ.;  D'Oechsner  v,  Scott, 
24  Beav.  289;  Crouch  v.  Waller,  4  De  0. 
&  J.  48;  5  Jur.  N.  S.  820;  Re  Barnes,  10 
W.  R.  464,  Y.  G.  S.;  Smith  v.  Etches  M 
9up.  An  order  for  this  purpose  is  neces- 
sary, which  may  be  obtained  on  special 
application  by  ex  parte  motion,  see  Coul- 
Bting  V.  Coulsting,  8  Beav.  468.  For  form 
of  motion  paper,  see  Yol.  III. 

0  Jn  re  flakewell,  8  De  G.,  M.  k  G. 
116;  17  Jur.  884. 
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Ch.  m.  §  7.    name  of  a  new  next  friend,  nnder  an  order  as  of  course  to  amend. 
^—    V  — '   After  appearance,  the  same  may  be  done,  where  a  new  next  friend 
is  to  be  named  in  the  place  of  a  deceased  next  friend,  if  the  appli- 
cation for  the  order  is  made  by  the  solicitor  who  acted  in  the  suit 
for  the  deceased  next  friend;  bat  in  other  cases,  the  order  to 
appoint  a  new  next  friend  is  special,  and  must  be  obtained  either 
in  Court  on  motion,  of  which  notice  must  be  given,  or  on  a  sum* 
mons  in  Chambers,  which  must  be  served.^ 
Where /enw        Where,  however,  a  married  woman  applies  for  leave  to  change 
todhln ^^**  her  next  friend,  it  is  in  the  discretion  of  the  Court  to  grant  or 
next  friend,     refrise  the  application ;  and  it  will  be  refrised,  where  there  is  reason 
Soe^n.*      ^  believe  that  the  defendant's  security  for  costs  will  be  thereby 
prejudiced;^  and  if  the  order  be  made,  the  new  next  friend  is 
usually  required  to  give  security  to  answer  the  past  costs,  and  to 
Retiring  next  abide  by  the  order  of  the  Court  as  to  ftiture  costs;'  and  in  Payn& 
Mendoidered  y  jj^^^  the  retiring  next  friend  was  required  to  give  security  for 
securi^  for      the  costs  incurred  up  to  the  time  of  the  change. 
^*  ^fjl  Upon  an  application  to  appoint  a  new  next  friend,  the  Court  or 

act  of  new       Judge  usually  requires  to  be  satisfied  of  his  willingness  to  act; 
next  friend.     ^^  ^^^^  ^  evidenced  by  the  production  of  his  written  consent.' 
Where,  on  If  the  plaintiff  neglects  or  refuses  to  obtain  the  order  in  the 

ban£u 'tcv  ^^®  ^^  *^®  Vi&iX  friend's  death,  the  defendant  may  apply  to  the 
of  next  friend,  Court,  by  motion  upon  notice,  for  an  order  directing  her  to  name 
neglects  to       *  ^^^  M^yX  friend  within  a  limited  time,  or  in  default  that  the  bill 

appointa  new  may  be  dismissed  with  costs ;  *  and  where  the  next  friend  becomes 

one. 

bankrupt,  an  order  will,  in  like  manner,  be  made,  staying  the  pro- 
ceedings until  a  solvent  next  friend  is  appointed,  or  the  plaintiff 
has  obtained  leave  to  sue  in  forma  pauperis? 

Onier  Wherever  a  new  next  friend  is  appointed,  the  order  appointing 

appointing      |^jj^  must  be  served  on  the  solicitors  of  the  defendants,  and  be  lell 

new  next 

friend,  must  for  entry  in  the  cause  books  kept  by  the  Clerks  of  Records  and 
^*for^«itiy^  Writs ;  and  thereupon,  in  all  future  proceedings  in  the  cause,  the 

name  of  the  new  next  friend  so  appointed  will  be  introduced,  in  the 

place  and  stead  of  the  former  next  friend.* 
Sanction  to  The  next  friend  of  a  married  woman,  before  he  consents  to  any 

frvmordSiaiy  departure  from  the  ordinary  mode  of  taking  evidence,  or  of  any 
course  of  other  procedure  in  a  suit,  should  obtain  the  sanction  of  the  Court, 
^       "^^       or  of  a  Judge  in  Chambers.'    The  application  at  Chaihbers  is  made 

by  summons.^^ 

1  For  forms  of  notice  of  motion  and  ^  Barlee  v.  Barlee,  1  S.  &  S.  100.    For 

summons,  see  Vol.  III. ;  and  for  form  of  form  of  notice,  see  Vol.  III. 
order,  see  Seton,  1252.  7  Wiitou  v.  Uill,  2  De  G.,  M.  &  G.  807; 

^  Jones  r.  Fawcett,  2  Phil,  278;  and  see  D^Oechsner  v.  Scott,  24  Beav.  289;  see 

Greenaway  v.  Kotheram,  9  Sim.  88.  also  Fennmgton  v.  Alvin,  1  S«  &  S.  264; 

>  Lawlev  V.  Halpen,  Buub.  810;  Percy  Drinan  o.  Mannix,  8  Or.  &  War.  154. 

V.  Percy,  M.  R.  in  Chamb.  9  Dec,  1868.  For  furm  of  notice  of  motion,  see  VoL  HI. 
For  form  of  order,  see  Seton,  1252.  8  Braith waiters  Pr.  558. 

4  14  Beav.  647;  16  Beav.  568.  »  Qrd.  5  Feb.,  1861,  r.  24. 

<  For  form  of  consent,  see  VoL  IlL  For  form  of  summons,  see  YoL  IIL 
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If  the  next  friend  of  a  married  woman  goes  to  reside  out  of  the  Ch.  m.  §  7. 

jurisdiction,  the  practice  with  respect  to  giving  security  for  costs  "*— ~y — -^ 

is  the  same  as  if  the  next  friend  had  been  himself  the  actual  Next  friend, 

piamtin/  .  reside  out  of 

Upon  filing  a  bill  in  Chancery,  either  by  her  next  friend  or  in  l^g^^yg"' 

formd  pauperis,  a  married  woman,  in  respect  of  the  suit,  is  held  to  security  for 
have  taken  upon  herself  the  liabilities  of  ?L/eme  sole,  and  therefore*  g^^!'t|     uji, 

may  be  attached ;  ^  and  her  separate  estate  becomes  liable  to  pay  jeme  covtrt  * 

the  costs  incurred.*  hSSif"^" 

If  a  biU  has  been  filed  by  tkfeme  sole,  and  she  intermarry  pend-  liabilities  of 

ing  the  suit,  the  proceedings  are  thereby  abated,  and  cannot  prop-  respect  of^  *° 

erly  be  continued  without  an  order  of  revivor,*    IfJ  however,  a  ^^^f- 

female  plaintiff  marries,  and  afterwards  proceeds  in  the  suit  as  a  bv^marrfage 

/erne  sole,  the  mere  want  of  an  order  of  revivor  is  not  an  error  for  ^t^^l^ 
which  a  decree  can  be  reversed,  upon  a  biU  of  review  brought  by  a 
defendant :  because,  after  a  decree  made  in  point  of  right,  a  matter 
which  may  be  pleaded  in  abatement  is  not  an  error  upon  which  to 
ground  a  bill  of  review.* 

It  has  been  determined,  that  if  a  female  plaintiff  marries  pending  Effect  of  hns- 
a  suit,  and  afterwards  before  revivor  her  husband  dies,  an  order  of  band's  Meath 

revivor  becomes  unnecessary :  her  incapacity  to  prosecute  the  suit  revivor. 
being  removed ;  yet  the  subsequent  proceedings  ought,  however,  to 
be  in  the  name  and  with  the  description  which  she  has  acquired  by 
the  marriage.* 

Where  a  bill  has  been  filed  by  a  man  and  his  wife  touching  the  Effect  of  hus- 

personal  property  of  the  wife,  and  the  husband  dies  pending  the  ^*°o|^t^®*? 
suit,  no  abatement  of  the  suit  takes  place,  but  the  wife  becomes 
entitled  to  the  benefit  of  the  suit  by  survivorship,''  unless  any  act 
has  been  done  which  may  have  the  effect  of  depriving  her  of  that 
right ;  and  she  may  continue  the  suit  without  an  order  of  revivor.* 


1  Alcock  V.  Alcock,  5  De  6.  &  S.  671, 
ttnUj  p.  28. 

<  Ottway  V.  Wing,  12  Sim.  90. 

s  Barlee  v.  Barlee,  1  S.  &  S.  100;  Mur- 
ray V.  Barlee,  4  Sim.  82,  91 ;  8  M.  &  K. 
209, 219 ;  see,  however,  He  Pugh.  17  Beav. 
886.  As  to  the  liability  of  the  wife's 
flq[Mirate  estate  for  her  debts  and  engage- 
ments, see  Johnson  v,  Gallagher,  7  Jur.  K. 
S.  278,  9  W.  R.  606,  L.  J  J. ;  8  De  G.,  F.  & 
J.  494,  where  the  cases  are  reviewed; 
Greenough  v.  Shorrock,  4  N.  K  40,L.  JJ.; 
8  N.  K.  699,  M.  R. 

*  See  Trezevant  v.  Broughton,  6  W.  R. 
617;  Seton,  1166,  1170,  M.  K.  Where  a 
woman  filed  her  bill  as  a  spinster,  and  it 
afterwards  appeared  she  had  a  liusband 
liviog,  proceedings  were  stayed,  on  motion 
bv  the  defendant,  till  the  appointment  of 
ft'next  friend.  Grant  v.  Mills,  29  L.  T.  11; 
and  see  Pyke  v.  Holcombe,  9  Jur.  868,  V. 
C  K.  B.;'Davey  v.  Bennett,  8  W.H.  868, 
V.  C.  W. 

VOL.  I.  8 


^  Viscountess  Cranbome  v.  DalmahoA', 
Nels.  86;  1  Ch.  K.  23JL.  So  at  Law,  il  a 
woman  sues  or  is  sued  as  tole^  and  judg- 
ment is  against,  her  as  such,  thougn  she 
was  covert^  she  shall  be  estopped,  and  the 
sheriff  shall  take  advantage  of  the  estop- 
pel.   1  Snlk.  810;  1  Koll.  Abr.  869,  pi.  60. 

0  Ld.  Ked.  60;  and  Godkin  v.  £arl  Fer- 
rers, there  referred  to. 

7  And  it  extends  to  interest  accrued 
during  the  life  of  the  husband,  and  not 
received.  Wilkinson  v.  Charlesworth,  10 
Beav.  824;  11  Jur.  644. 

8  M*Dowl  V.  Charles,  6  John.  Ch.  132; 
Yaughan  v.  Wilson,  4  Hen.  &  M.  468. 
The  executor  of  a  deceased  husband  can- 
not maintain  a  suit  upon  a  cAoie  in  action 
which  accrued  during  coverture  to  the 
wife  of  the  deceased,  who  survived  him, 
and  which  was  not  reduced  into  possession 
by  him.  Bond  v.  Conway,  11  Md.  612; 
bnowhill  V.  bnowhill,  1  Green  Ch.  80. 
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Ch.  m.  §  7. 


Effect  of 
wife's  death 
on  joint  suit. 


Effect  of 
death  of  both. 


When  suit 
may  be 
continued  by. 
husband, 
without 
administer- 
ing to  wife. 


li^  however,  she  does  not  think  proper  to  proceed  with  the  cause, 
she  will  not  be  liable  to  the  costs  already  incurred:  because  a 
woman  cannot  be  made  responsible  for  any  act  done  by  her  hus- 
band during  the  coverture ;  but  if  she  take  any  step  in  the  cause, 
subsequent  to  her  husband's  death,  she  will  make  herself  liable  to 
the  costs  from  the  beginning.^ 

►  A  different  rule,  with  respect  to  the  right  to  continue  a  suit 
instituted  by  a  husband  and  wife,  prevails  when  the  wife  dies  in 
the  lifetime  of  her  husband,  from  that  which  is  acted  upon  when 
the  husband  dies  in  the  lifetime  of  his  wife ;  for  in  the  former  case, 
although  the  husband,  upon  the  death  of  his  wife,  becomes  entitled 
to  all  her  chases  in  action^  he  does  not  acquire  such  title  by  sur- 
vivorship, but  in  a  new  character,  and  an  absolute  abatement  of 
the  suit  takes  place ;  so  that,  to  entitle  himself  to  continue  it,  the 
husband  must  first  clothe  himself  with  the  character  of  her  personal 
representative,  by  taking  out  administration  to  her  effects,^  and 
then  obtain  an  order  of  revivor.'  And  here  it  is  to  be  observed, 
that  i%  after  the  death  of  the  wife,  the  husband  were  to  die  before 
the  termination  of  the  suit,  the  party  to  continue  the  suit  is  the 
person  to  whom  administration  has  been  granted.  According  to 
the  present  practice  of  the  Court  of  Probate,  administration  is 
granted  to  the  representatives  of  the  husband,  unless  next  of  kin 
of  the'  wife  are  the  persons  beneficially  entitled :  the  former  practice 
having  been  otherwise.* 

But,  although  it  is  in  general  necessary  that  a  husband,  after  the 
death  of  his  wife,  pending  a  suit  instituted  by  them  for  the  recovery 
of  her  personal  property,  should,  in  order  to  entitle  him  to  proceed 
with  the  cause,  take  out  administration  to  his  wife,  and  then  obtain 
an  order  of  revivor,  yet  if  any  act  has  been  done  the  eiFect  of  which 
would  have  been  to  deprive  the  wife,  in  case  she  had  outlived  her 
husband,  of  her  right  by  survivorship,  and  to  vest  the  property  in 

marriage  by  her  decease.  It  was  then  a 
choBt  tn  action,  and,  bein^  a  promissory 
note,  payable  to  the  order  of  tne  wife,  no 
one  could  sue  upon  it,  unless  he  could 
trace  a  title  to  it  under  the  original  payee." 
pp.  822,  828.  See  2  Kent  (11th  ed.),  185, 
186;  Garfbrth  o.  Bradley,  %  Yes.  S.  676; 
Richards  v.  Richards,  2  B.  &  Ad.  447 ; 
Gatent  v.  Madeley,  6  M.  &  W.  428;  Hait 
V.  Stephens,  6  Q.  B.  937;  Scarpellini  e. 
Atcheson,  7  Q.  B.  864 ;  Jones  v.  Richard- 
son, 6  Met.  247,  249;  Bryan  v.  Rooks,  25 
G«o.  622 ;  Vaughan  v.  Parr,  20  Ark.  600. 

'  For  form  of  order,  where  husbandf 
being  defendant  in  wiTe^s  suit,  revives  as 
her  administrator,  see  Murray  o.  Kewbon, 
Seton,  1164.  The  order  can  be  obtained 
on  motion  or  petition  of  course.  See/>08£, 
Chap.  XXXltl.,  Rwivor  and  St^JpkmenL 

4  Wms.  on  £xecutors,  360.  See  Bryan 
V.  Rooks,  25  Geo.  622;  but  see  Vaugnan 
V.  Parr,  20  Ark.  600. 


1  Ld.  Red.  59;  see  also  8  Atk.  726; 
Bond  V.  Simmons,  i^.  21;  Mills  v.  Barlow, 
UW.  R.  861,L.  JJ. 

•  3  See  Pattee  v,  Harrington.  11  Pick. 
221;  Needles  v.  Needles,  7  Ohio  (N.  S.), 
432;  McCasker  v.  Golden,  1  Bradf.  (N.  Y.) 
64;  Williams  v.  Carle,  2  Stockt  (N.  J.) 
548.  A  right  of  the  husband  to  administer 
on  his  wife's  choses  in  action,  for  bis  own 
benefit,  is  held  to  be  incompatible  with  the 
legislation  of  Vermont  Hulmes  v.  Holmes, 
28  Vt.  765.  It  has  been  held  in  Massar 
chusetts.  that  the  administrator  of  the 
estate  of^  a  married  woman  may  maintain 
tin  action  upon  a  note  given  and  made 
payable  to  her  during  coverture,  if  during 
her  life  her  husband  did  not  reduce  it 
to  possession,  or  do  any  act  indicating 
an  mtention  to  take  it  to  himself.  Allen 
V.  Wiikins,  8  Alien,  821.  Bigelow  C.  J. 
said:  ''  His  riffbt  to  reduce  it  to  possession 
was  at  an  end  on  the  dissolution  of  the 
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the  husband  absolutely,  the  husband  may,  it  is  apprehended,  con-  Ch.  m.  §  7. 
tinue  the  suit  in  his  individual  character,  without  taking  out  "■—  y  — ' 
administration  to  his  wife.  In  such  case,  however,  it  will  be  neces- 
sary, if  such  act  has  taken  place  subsequently  to  the  institution  of 
the  suit,  to  bring  the  fact  before  the  Court  by  means  of  an  amend- 
ment or  a  supplemental  statement  or  bill^  unless  it  appears  upon 
the  proceedings  which  have  already  taken  place  in  the  cause. 

This  distinction  renders  it  important  to  consider  what  the  cir-  How  wife's 
cumstances  are  which  will  have  the  effect  of  so  altering  the  prop-  JiSvivorahip 
erty,  as  to  vest  the  right  to  the  wife's  personal  property  absolutely  defeated: 
in  the  husband,  and  entitle  him  to  proceed  in  a  suit  without  assum- 
ing the  character  of  her  personal  representative. 

Upon  this  subject  it  is  to  be  observed,  that  a  mere  intention^  to  not  bj  action 
alter  the  property  will  not  have  the  effect  of  giving  the  husband  out  judgment 
the  absolute  right  in  it ;  and  therefore,  the  mere  bringing  an  action  or  decree  for 
at  Law,  or  filing  a  bill  in  Equity,  will  not  alter  the  property,  unless  ESui^ 
there  be  a  judgment  or  decree  for  payment  to  the  husband  alone.' 
And  it  has  been  decided,  that  an  appropriation  by  an  executrix  of  nor  hj  ap- 
80  much  of  the  assets  of  her  testator  as  was  necessary  to  discharge  P^^P"*^^^- 
a  legacy  bequeathed  to  a  married  woman,  was  not  such  a  change  ' 

of  the  property  as  would  vest  it  in  the  husband. 

But  it  seems,  that  if  a  person  indebted  to  a  married  woman,  or  How  defeated 
holding  money  belonging  to  her,  pay  such  money  into  Court,  in  a .  ^J^^JJJ'.* 
cause  to  which  the  husband  and  wife  are  parties,  such  payment  will 
be  considered  as  an  alteration  of  the  property ;  for,  as  properly  it 
could  only  have  been  paid  during  coverture  to  the  husband,  the 
circumstance  of  its  having  been  paid  into  Court  will  not  alter  the 
rights  of  the  parties,  and  it  will  be  considered  as  a  payment  made 
to  him.'    For  the  same  reason,  where  the  jewels  of  the  wife  had  or  deposit  in 
been  deposited  in  Court  by  the  husband  under  an  order,  they  were  ^^""' 
considered  as  belonging  to  the  husband's  executors,  and  not  to  the 
representative  of  the  wife  who  had  survived :  because,  having  been 
in  the  possession  of  the  husband,  even  a  tortious  act  could  not 
devest  that  property,  and  turn  it  into  a  chose  in  action/  *  much 
less  could  a  payment  into  Court  under  an  order.     And  so,  where  a  or  transfer  by 
married  woman,  who  was  the  committee  of  the  estate'  and  person  ?"^®'  ^ 

lunacv 

of  her  lunatic  husband,  wiis  entitled  to  stock  which  was  standing 
in  the  name  of  a  trustee  for  her,  and  this  stock  was,  by  an  order 

1  See  Forrest  V.  Warrington,  2  Desiins.  Snowhillf  1  Green  Ch.  36,87;  Glann  v. 

354,  261;  Barber  v.  Slade,  30  Vt.  191.  Younglove,  27  Barb.  (N   Y.)  480;  Lock- 

s  See  Strong  r.  Smith,  1  Met.  476.    To  hart  v  Cameron,  29  Ala.  866;   Walden  v. 

con»titate  a  r^uction  to  possession,  and  a  Chambers,  7  Ohio  (N.  S.),  30;  Wallace  v. 

change  of  pn>perty  of  the  wife's  cmms  m  Taliaferro,  2  Call,  447.     The  reduction 

actumj  the  husband  must  do  some  positive  necessary  is  that  into  possession,  not  of 

and  unequivocal  act  to  reduce  them  to  his  the  thinff  itself,   but  of  the  title   to  it. 

own  poe«e8Kion.    Barber  v.  Slade,  80  Yt.  Strong  «f.  in  Tritt  v.  Caldwell,  81  Penn. 

191 ;  Elms  v.  Hughes,  8  Desaus.  166;  Hall  St.  233. 

r.  Young,  37  N.  H.  184;  Andover  v  Mer-  «  Packer  r.  Wyndham,  Prec  Ch.  412. 

rimftck  Co.,  87  N.  U.  487;    Snowhill  v,  <  Ibid, 
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Where 
money  car- 
ried to  joint 
account; 


Ch.  m.  §  7.  made  in  the  lunacy,  transferred  into  the  name  of  the  Acconntant- 
General,  in  the  matter  of  the  lunacy,  and  part  of  it  was  afterwards 
sold  out  and  applied  in  payment  of  costs  in  the  lunacy.  Lord  Lynd- 
hurst  held,  that  the  mode  in  which  the  stock  had  been  dealt  with 
amounted  to  a  reduction  into  possession  by  the  husband :  because, 
as  payment  by  the  trustee  to  the  lunatic,  or  to  the  committee, 
would  have  been  a  reduction  into  possession,  so  payment  into 
Court,  to  the  credit  of  the  lunacy,  was  equally  a  reduction  into 
possession  for  the  lunatic;  and  upon  this  ground  his  Lordship 
revised  to  grant  a  petition,  presented  by  the  wife  after  the  death 
of  the  lunatic,  praying  that  the  stock  might  be  transferred  to  her, 
as  belonging  to  her  by  survivorship.^  If,  however,  money  paid 
into  Court  be  carried,  by  order,  to  the  joint  account  of  the  husband 
and  wife,  the  case  will  be  different,  and  the  wife  will  not  be 
deprived  of  her  right  of  survivorship,  in  the  case  of  the  husband 
dying  before  he  has  procured  an  order  for  the  payment  of  it  out  of 
Court ;  *  and  it  seems,  that  a  mere  payment  or  transfer  of  money 
or  stock  to  trustees  for  the  benefit  of  the  wife,  will  not  give  the 
husband  the  absolute  right  to  the  money,  to  the  exclusion  of  the 
wife." 

It  appears  formerly  to  have  been  held,  that  a  promissory  note 
given  to  a  wife  during  coverture  became  the  property  of  the  hus- 
band absolutely,  as  the  wife  could  not  acquire  property  during 
coverture;  and  upon  this  principle,  Lord  Hardwicke,  in  LigM- 
h(mrne  v.  Holyday^  held,  that  upon  the  death  of  the  husband,  in 
a  suit  respecting  a  note  of  this  description,  the  suit  abated ;  and 
in  Hodges  v.  Beverley^  it  was  determined,  that  a  note  given  to  a 
f&mA  covert  was,  upon  her  husband's  death,  to  be  considered  as  his 
assets.'    But  in  }fash  v.  Nasli^  Sir  Thomas  Plumer  V.  C.  held. 


or  transfeired 
to  trustees. 


Effect  of 
promissoiy 
note  to  wife. 


1  In  re  Jenkins,  6  Russ.  188, 187.  The 
right  of  a  husband  to  reduce  to  his  posses- 
sion the  eho$ts  in  action  of  the  wife,  cannot 
be  exercined  by  a  guardian  appointed  over 
him  as  an  insane  person,  but  the  property 
continue^  vested  in  the  wife.  Andover  v. 
Merrimack  Co.,  37  N.  H.  437. 

2  Ibid. ;  and  see  Baldwin  p.  Baldwin,  6 
De  6.  &  S.  319  rLnpiimandaye  v.  Teissier, 
12  Beav.  206;  13  Jur.  1040. 

'  Pringle  v  Pringie,  22  Beav.  681 ;  and 
see  Ex  parte  Norton,  8  De  G.,  M.  &  G. 
258;  2  Jur.  N.  S.  479;  see,  however, 
Hansen  v.  Miller,  14  Sim  22,  26;  8  Jur. 
209,  352;  Cuningham  v.  Antrobus,  16 
Sim.  486,  442,  18  Jur.  28;  Bumham  v. 
Bennett,  2  Ck>ll.  254;  9  Jur.  888. 

*  2  Kq.  Ca.  Ab.  1,  pi.  6;  2  Mad.  185,  n. 

*  BuiiD.  188;  see  lates  v.  Sherrington, 
11  M.  &  W.  42,  and  12  M.  &  W.  855,  as 
to  the  effect  of  bankruptcy  of  the  husband 
upon  a  promissory  note  given  to  the  wife 
mm  sola, 

^  So  it  has  been  held  in  Massachusetts 


both  as  to  promissory  notes  and  as  to  le- 
gacies and  distributive  shares  in  intestate 
estates,  the  separate  property  of  the  wife; 
the  necessity  for  a  reduction  to  possession 
seems  to  have  been  overlooked.  Thus  in 
Commonwealth  v.  Manley,  12  Pick.  178,  it 
was  determined  by  the  Court  that  a  pro- 
missory note  given  to  a  feme  covert  for 
her  separate  use,  for  the  consideration 
of  her  distributive  share  in  an  intestate 
estate,  becomes  immediately  the  pro- 
perty of  the  husband.  This  was  after- 
wards confirmed  in  Stevens  v.  BeaU, 
10  Cush.  291.  See  Shuttlewonh  v. 
Noyes,  8  Mass.  229;  Tryon  v.  Sutton, 
13  Cal.  400;  Holland  v.  Moody,  12  lud. 
170.  And  in  Goddard  9.  Johnson,  14 
Pick.  852,  it  was  even  decided,  that  a 
husband  might  sue  in  liis  own  right,  after 
the  death  of  his  wife,  for  a  legacy  accruini; 
to  the  wife  during  the  coverture,  although 
he  had  done  nothing  to  reduce  it  to  poe- 

f  2  Mad.  188, 189. 
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that  a  note  given  to  a  wife  was  a  chose  in  action  of  the  wife,  and 
survived  to  her  on  the  death  of  her  husband,^  and  that  the  circum- 
stance of  the  husband  having  received  the  interest  and  part  of  the 
capital  in  his  lifetime,  for  which  he  gave  a  receipt,  did  not  alter  the 
nature  of  the  property,  but  that  the  remainder  of  the  money  still 
remained  a  chose  in  action.^ 

In  the  last  case,  a  receipt  of  part  of  the  money  by  the  husband 
was  not,  as  we  have  seen,  held  sufficient  to  alter  the  nature  of  the 
property  in  the  remainder,  so  as  to  deprive  the  wife  of  her  right  to 
it  by  survivorship.  In  general,  however,  if  the  husband,  either 
alone  or  jointly  with  his  wife,  authorize  another  person  to  receive 
the  property  of  the  wife,  whether  it  be  money,  legacy,  or  other 
thing,  and  such  person  actually  obtain  it,  such  receipt  will  change 
the  wife's  interest  in  the  property,  and  be  a  reduction  into  posses- 
sion by  the  husband.*  Thus,  in  DosweU  v.  Earle^^  where  an 
executor,  with  the  wife's  consent,  had  paid  a  legacy,  to  which  the 
wife  was  entitled  on  the  death  of  her  mother,  to  the  husband, 
upon  his  undertaking  to  pay  the  interest  to  the  mother  during  her 
life,  and  the  wife,  having  survived  her  and  her  husband,  filed  a  bill 
claiming  the  money  against  the  husband's  executors,  the  bill  was 
dismissed. 


Ch.  ni.  §  7. 


Payment  of 
part  to 
nusband, 
insufficient  as 
to  residue. 


His  receipt,  or 

that  of  a 

person 

authorized 

by  him,  a 

sufficient 

reduction. 


session  daring;  her  lifetime.  The  ssme 
was  m>iintained  in  Uapgood  r.  lioufthtoHf 
S2  Pi  Ik.  4^0,  and  in  Albee  v-  Carpenter,  . 
12  Ctt^h.  882,  880.  S6e  Stnmg  v.  Smith, 
1  Met  476.  But  the  Court  seem  to  have 
receded  fh>m  the  doctrine  in  Jones  v. 
Richard^n,  6  Met.  247,  249,  and  admitted 
that  it  was  "contrary  to  decided  cases." 
And  in  Allen  o.  Wi'lkins,  8  Allen,  821, 
822,  Bigelow  C  J.  snid :  "  /n  a  ctrtain 
tensc^  a  cAtwe  in  action  which  becomes  the 
property  of  the  wile  during  coverture, 
mMy  be  ^aid  to  be  the  absolute  property  of 
the  husband.  He  has  the  right  to  do  any 
act  to  reduce  it  into  his  own  possession. 
8o  long  as  he  and  ki$  wife  are  both  living^ 
the  entire  f'ttf  di^xmenm  is  in  him.  And 
it  was  decided  in  this  case,  that  the  admin- 
istrator of  the  o'tste  of  a  mnrried  woman 
may  maintain  an  action  cm  a  note  given 
and  made  psyable  to  her  during  coverture, 
if  daring  herlife  her  husband  did  not  reduce 
it  to  possession,  or  do  any  act  indicating 
an  intention  to  take  it  to  himself.  See 
Yates  V.  Sherrington,  11  M.  &  W.  42,  and 
12  M  &  W.  856,  as  to  the  effi*ct  of  bank- 
ruptcy of  the  husband  upon  a  promissory 
note  iliven  to  the  wife  dum  tola. 

I  Allen  V  Wilkins,  8  Allen,  821;  Jones 
V.  Richardson.  5  Met.  247,  249;  2  Kent 
(Ilth  ed.),  136;  Barber  r.  Slade,  80  Vt. 
191;  Barron  v.  Barron,  24  Vt.  876;  Hall 
r.  Young,  87  N.  H.  184,  145,  146;  Coffin 
r.  Morrill,  22  N.  H  852;  Snowhill  v, 
SnowhiM,  1  Green  Ch.  80;  Dane  v.  Allen, 
1  Green  Ch.  415;  Poindexterv.  Blackburn, 
1  Ir«d.  Ch.  286. 


In  Hall  V.  Yonng,  87  N.  H.  146,  it  is 
stated  as  the  settled  law  of  New  Hamp- 
shire, that  the  personal  property  of  the 
wire  at  the  time  of  the  marringe,br  seem- 
ing to  her,  in  her  own  right,  subsequently, 
whether  it  consists  in  specific  chattel's, 
money,  or  diostt  in  action^  Hnd  however 
it  may  fsU  to  her,  whether  by  legacy, 
gift  inter  vivtis  or  cavsa  mortis,  as  her  dis- 
tributive share  in  the  estate  or  a  person 
deceased,  or  otherwise,  if  it  accrue»  inde- 
pendently of  her  husband,  and  not  upon 
any  consideration  moving  from  or  con- 
nected with  him,  it  remains  her's  until  he 
exercises  his  marital  right  by  reducing  it 
to  ixwAession. 

2  Hunter  v  Hallett,  1  Edw.  Ch.  888. 
The  receipt  by  a  husband  of  dividends 
accruing  from  stock  standing  in  his  wife*s 
name,  is  evidence  of  a  reduction  to  pos- 
session of  the  dividends,  but  not  of  the 
stock.  Burr  v.  Sherwood,  8  Bradf.  (N. 
T.)  85.  See  Taggart  v.  Boldin,  10  Md. 
104.  If  the  husband  takes  anew  security, 
in  his  own  name,  for  a  debt  due  to  his 
wife,  while  sole,  her  right  by  survivorship 
is  thereby  destroyed.  Searing  v.  Searing, 
9  Paige,  288. 

«  2  Kent  (11th  ed.),  137;  Schuyler  v. 
Hoyle,  5  .lohn.  Ch.  196;  Johnston  v.  John- 
ston, 1  Grrtnt  (Penn.)t  468. 

^  12  Yes.  478;  see  also  Burnham  v. 
Bennett,  2  Coll.  254;  9  .lur.  888;  Hansen 
V.  Miller.  14  Sim  22,  26;  8  Jur.  209,  852; 
and  Cuningham  r.  Antrobus,  16  Sim.  438, 
442 ;  13  Jur.  28 ;  but  see  Pringle  v.  Pringle, 
22  Beav.  681. 
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CH.in.  §7. 


Effect  of 
proof  in 
oankruptcy, 

or  of  an 
award. 

Effect  of  a 
judgment  at 
Law: 


where  wife  is 
not  a  party; 


where  she  is. 


Effect  of 
decree  in 
Equity. 


Decree  for 
Dayment  to 
husband  and 
wife,  sur- 
vives. 


The  mere  proof^  in  bankruptcy,  of  a  debt  due  to  the  wife  by 
the  husband,  will  not  alter  the  property  of  the  debt,  and  it  still 
remains  a  chose  in  action}  It  seems,  however,  that  an  award  by 
an  arbitrator  giving  money  to  the  husband,  to  which  he  was 
entitled  in  right  of  his  wife,  will  have  the  effect  of  altering  the 
property,  and  giving  it  to  the  husband  absolutely.* 

With  respect  to  the  effect  of  a  judgment  at  Law  in  altering  the 
property  of  a  wife's  chose  in  action^  much  depends,  as  we  have 
seen,'  upon  whether  the  wife  is  or  is  not  named  in  the  proceeding. 
If  the  wife  be  not  a  party  (which  she  need  not  be  at  Law,  if  the 
right  accrued  to  her  during  coverture),*  a  judgment  in  an  action 
commenced  by  the  husband  will  vest  the  property  in  him :  so  that, 
in  the  event  of  his  death  before  execution,  the  wife  would  be  de- 
prived of  her  right  by  survivorship ;  *  this,  however,  will  not  be 
the  case  if  the  wife  be  a  party :  in  which  case,  if  the  husband  die 
after  judgment  and  before  execution  sued  out,  the  judgment  will 
survive  to  her.* 

Decrees  in  Equity,  as  we  have  seen,^  so  far  resemble  judgments 
at  Law  in  this  respect,  that,  until  the  money  be  ordered  to  be 
paid,  or  declared  to  belong  to  the  one  or  the  other,  the  rights  of  the 
parties  will  remain  undisturbed ; '  but  an  order  for  payment  of  a 
sum  of  money  to  the  husband,  in  right  of  his  wife,  changes  the 
property,  and  vests  it  in  the  husband.' 

Where,  however,  a  decree  or  order  has  been  made  by  the  Court 
for  the  payment  of  a  sum  of  money  to  the  husband  and  wife,  and 
either  party  dies  before  payment,  the  money  will  belong  to  the 
survivor.  Thus,  where  a  plaintiff  and  his  wife  brought  their  bill 
against  an  executor  for  a  legacy  bequeathed  to  the  wife  before 
man:iage,  and  a  decree  was  made  that  the  money  should  be  paid 
to  the  plaintiffs :  upon  a  question  whether  the  money  should  go  to 
the  wife  or  to  the  administratrix  of  the  husband,  the  Court  referred 
it  to  one  of  the  Judges  to  certify,  who  gave  it  as  his  opinion  that 
a  decree  in  Chancery  for  money  or  any  other  personal  thing,  being 
a  judgment  in  Equity,  was  of  the  like  nature  with,  and  ought  to 
be  governed  by,  the  same  rules  as  a  judgment  for  a  debt  or  dam- 
ages at  Common  Law,  and  consequently  that  the  interest  or  ben- 
efit of  the  decree,  and  the  money  due  thereby,  ought  to  go  and 


1  Anon.,  2  Vem.  707. 

^  Oglander  v.  Baston,  1  Vem.  896. 

>  AnU,  p.  89. 

4  Ibid. 

^  Oglander  v.  Baston,  %ibi  tup. ;  see  Pier- 
Bon  V.  Smith,  9  Ohio  (K.  S.),  564;  Needles 
V.  Needles,  7  Ohio  (N.  S  ),  482. 

«  tiarforth  v.  Bradley,  2  Ves.  S.  676; 
see  2  Kent  (11th  ed.).  187,  188;  McDowl 
V.  Charles,  6  John.  Ch.  182 ;  Searing  v. 
Searing,  9  Paige,  288. 


7  AfOe,  p.  116. 

8  See  Heycate  v.  Annesler,  8  Bro.  C.  C. 
(Perkins's  ed.)  862,  Mr.  Even's  note  (a), 
where  the  cases  on  this  subject  are  cited 
and  considered;  Knight  v.  Brawner,  14 
Md.  1. 

0  Hev^ate  v.  Anneslev,  8  Bro.  C.  G. 
862;  and  see  Tidd  v.  Lister,  8  De  G.,  M. 
&  G.  867,  871;  18  Jar.  648;  Walker  «. 
Walker,  26  Mis.  (4  Jones)  867;  Walden 
V.  Chambers,  7  Ohio  (N.  S.),  80. 
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be  to  such  of  the  parties  as  should  have  the  right  thereto  in  case  Ch.  m.  §  7. 
it  were  a  judgment  for  debt  or  damages  at  Common  Law :  accord-  "*— ~y — -^ 
ing  to  which,  if  a  judgment  be  had  by  husband  and  wife,  in  an 
action  brought  by  them  for  a  debt  due  to  the  wife  before  marriage, 
and  the  husband  dies  after  the  judgment,  and  before  execution 
sued,  the  debt  due  on  the  judgment  belongs  to  the  wife,  and  she 
may  sue  execution  upon  the  judgment,  and  not  the  executor  or 
administrator  of  the  husband.^  Upon  the  same  principle,  in 
Forbes  v.  Phipp%^  where  a  decree  was  made  that  one-sixth  of  the 
residue  to  which  the  wife  was  entitled  should  be  paid  to  her  and 
her  husband,  and  the  wife  died  before  the  money  was  received,  it 
was  determined  by  Lord  Northington  that  the  husband  was 
entitled  to  the  money,  not  as  administrator  to  the  wife,  but  as 
survivor  under  the  decree. 

With  respect  to  the  effect  of  an  assignment  by  the  husband  of  HuBband's 
his  wife's  diose  in  action^  upon  her  right  of  survivorship,  it  has  ^JfJ^iJji 
been  for  some  time  settled,  that  where  the  chose  in  action  is  not  does  not  bar 
capable  of  immediate  reduction  into  possession,  as  where  it  is  in  by  survivor- 
reversion  or  expectancy,  an  assignment  of  it  will  not  bar  the  right  ^°*P' 
which  the  wife  would  otherwise  have  had  to  possess  it,  in  the 
event  of  her  surviving  her  husband,  unless  it  is  actually  reduced 
into  possession  before  his  death.    And  where  a  prior  life-interest  and  prior  lifo- 
is  assigned  to  the  wife,  there  will  be  no  equitable  merger,  so  as  to  J^II^^  ^ 
enable  the  husband  and  wife  to  deal  with  the  reversion,  and  bar  wife  will  not 
her  right  of  survivorship."  merge. 

By  the  20  &  21  Vic.  c.  57,  a  husband  and  wife  can  now,  how-  Wife  may 
ever,  in  the  manner  and  subject  to  the  restrictions  therein  men-  herre^^nwon- 
tioned,  effectually  assign  her  reversionary  interest  in  personal  wy  interest  in 

perBonaiiy  • 

estate. 

It  appears  formerly  to  have  been  considered  that,  in  this  respect.  No  difference 
there  existed  a  difference  between  legal  and  equitable  chases  in  an?^uitaSle 
action,  or,  to  speak  more  correctly,  between  choses  in  action  and  chotetin 
equitable  interests  in  the  nature  of  choses  in  action.    With  respect  ' 

to  the  latter  it  appears  to  have  been  thought,  that  an  assignment 
of  them  by  the  husband  would,  in  certain  cases,  without  any 


1  Nanoey  v,  Martin,  1  Ch.  Rep.  284; 

Coppin  V. ,  a  P.  Wms.  496.   if  there 

be  a  decree  in  Equity  in  favor  of  the  hus- 
band and  wife,  and  the  husband  dies,  the 
decree  will  survive  to  the  wife,  though  her 
name  mieht  not  have  been  necessarily 
joined  m  Uie  ppiceedings.  Muse  v.  Edger- 
ton,  C.  W.  Dud.  Eq.  17»;  Knight «.  Braw- 
ner,  14  Md.  1. 

s  1  Eden,  602. 

•  Whittle  o.  Uenning,  2  Phil.  781,  786; 
12  Jar.  1079;  t6.  298;  11  Beav.  222,  over- 
ruling;  Creed  v,  Perrv,  14  Sim.  692,  and 
Hal]  v.  Hogonin,  ib,  696 ;  10  Jur.  940 ;  and 


see  Bishopp  «.  Colebrook,  11  Jur.  798,  V. 
C.  E.;  Hanchett  V.  Briscoe,  22  Beav.  496; 
Crittenden  v.  Posey,  1  Head  (Tenn.),  811; 
Duberiey  v.  Day,  16  Beav.  88;  Rogers  v. 
Ancaster,  11  Ind.  800;  Lynn  v.  Bradley, 
1  Met.  (Ky.)  282;  Hair  v,  Avery,  28  Ala. 
267.  But  it  is  held  in  Pennsylvania,  that 
a  husband  may  assign  for  a  valuable 
consideration  the  wife*s  cAoses  in  action 
whether  they  be  presently  reducible,  or 
be  reversionarv  interests,  or  possibilities. 
Webb*8  Appeal,  21  Penn.  248;  Smith's 
EsUte,  22  Penn.  180. 
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Ch.  m.  §  7.    reduction  into  possession  before  his  death,  have  the  effect  of  defeat- 
'— "> — -^   ing  the  wife's  right  to  them  by  survivorship ;  and  attempts  have 
nor  between    been  made  to  establish  distinctions  in  t^is  respect  between  assign- 
for  valuable     ments  for  Valuable  consideration,  and  assignments  without  consid- 
andUioM*^"*  eration  or  by  operation  of  law :  the  former  having  been  considered 
without  or  by  as  barring  the  right  of  the  surviving  wife,  and  the  latter  as  not 
l^  ^^        having  that  effect.    The  decisions,  however,  of  Sir  Thomas  Plumer, 
in  Homshy  v.  Lee^  and  Purdew  v.  JackBon^  have  removed  all 
doubts  upon  this  subject ;  and  have  shown  that  no  such  distinc- 
tion as  that  supposed  between  legal  and  equitable  choses  in  action^ 
or  between  assignments  of  the  latter  for  valuable  consideration, 
and  voluntary  or  general  assignments,  exists.*    In  the  latter  case. 
Sir  Thomas  Plumer,  after  long  argument,  and  a  diligent  and  careful 
investigation  of  all  the  cases  which  had  occurred  upon  the  point, 
expressed  his  opinion  to  be,  "that  all  assignments  made  by  the 
husband  of  the  wife's  outstanding  personal  chattel  which  is  not  or 
cannot  be  then  reduced  into  possession,  whether  the  assignment 
be  in  bankruptcy  or  under  the  Insolvent  Act,  or  to  trustees  for  the 
pajTnent  of  debts,  or  to  a  purchaser  for  a  valuable  consideration, 
pass  only  the  interest  which  the  husband  has,  subject  to  the  wife's 
legal  right  by  survivorship."  * 

It  will  have  been  observed,  that  the  rule,  as  laid  down  by  Sir 

Thomas  Plumer,  is  confined  to  such  outstanding  personal  chattels 

of  the  wife  as  are  not,  or  cannot,  be  reduced  into  possession ;  fix>m 

whence  an  opinion  at  one  time  prevailed,  that  the  rule  did  not 

of  being,  but    apply  to  assic^^nments  for  valuable  consideration  of  such  ckoses  in 

not  actually,  .  ,.  ^,  .  ii/.!. 

reduced  into  dction  as  at  the  time  of  the  assignment  were  capable  of  reduction 
Surinff  bus-  ^^^^  possession,  or  as  became  reducible  into  possession  before  the 
baud's  life,  death  of  the  husband.  This  opinion  had  the  high  authority  of 
Lord  Lyndhurst,  who,  in  Hbnner  v.  Morton^  thus  explained  the 
principle:  "Equity  considers  the  assignment  by  the  husband  as 
amounting  to  an  agreement  that  he  will  reduce  the  property  into 
possession;  it  likewise  considers  what  a  party  agrees  to  do  as 
actually  done ;  and  therefore,  where  the  husband  has  the  power 
of  reducing  the  property  into  possession,  his  assignment  of  the 
chose  in  action  of  the  wife  will  be  regarded  as  a  reduction  of  it  into 
possession."  •    It  appears,  however,  from  later  cases,  that  the  dis- 


nor  between 
a  cho^t  tn 

incapable  of 
being,  and 
one  capable 


1  2  Mad.  16;  see  also  Hutchings  v. 
Smith,  9  Sim.  187;  2  Jur.  281. 

s  1  Kuss.  1,  24,  42. 

*  It  is  said  by  Mr.  Chancellor  Kent,  2 
Kent  (11th  ed.),  187,  that  a  voluntary  as- 
signment by  the  hunband  of  the  wife's 
cAosex  tn  rtc^ton,  without  consideration,  will 
not  bind  her,  if  &he  survives  him ;  see  also 
to  the  same  effect,  Hartman  v.  Dowdel,  1 
Rawle,  279 ;  Parsons  t>.  Parsons,  9  N.  H. 
821,822;  Saddingtori  t;.  Kinsmsn,  1  Bro. 
C.  C.  (Perkins's  ed.)  61,  and  notes;  Mit- 


ford  »  Mitford,  9  Sumner's  Ves.  87, 
note  (ft). 

^  1  Kuss.  70 ;  see  also  Honner  v.  Morton, 
8  Rnss.  65;  Watson  v.  Dennis,  ih*  90; 
Stamper  v.  Barker,  6  Mad.  157,  164. 

£  8  Russ.  68. 

^  The  husband  may  assign,  for  a  valua- 
ble consideration,  his  wife's  chowz  tn  action 
to  a  creditor,  free  from  the  wife's  contin> 
gent  right  of  survivorship.  Such  an 
appropriation  of  the  property  is  the  ex- 
ercise of  an  act  of  ownership  for  a  valna- 


MARRIED  WOMEN. 


121 


tinction  which  has  been  thus  pointed  out,  between  the  effect  of  an  Ch.  m.  §  7. 
assignment  for  valuable  consideration  by  the  husband,  upon  a  chose 
in  action  which  is  capable  of  being  reduced  into  possession  and 
one  which  is  not,  can  no  longer  be  relied  upon.^  This  point  came 
before  Sir  J.  L.  Knight  Bruce  V.  C^  in  AshJby  v.  Ashby^  who, 
after  stating  that  he  agreed  in  the  opinion  expressed  in  the  last- 
mentioned  case  of  EUison  v.  Slwin^  decided,  that  an  assignment 
by  a  husband  for  valuable  consideration  of  a  wife's  chose  in  action^ 
which  had  fallen  into  his  power  during  his  life,  but  had  not  been 
in  fact  reduced  into  possession  by  him,  did  not  prevent  the  right 
to  the  chose  in  action  from  surviving  to  the  wife. 


In  the  case,  moreover,  of  assignments  by  act  of  law,  no  dis- 
tinction exists  between  assignments  of  choses  in  action  capable  of 
immediate  reduction  into  possession,  and  those  which  are  not  so. 
Thus,  in  Pierce  v.  Thorrdyf  where  a  married  woman  had  a 
vested  interest  in  possession  in  a  legacy,  and  her  husband  became 
bankrupt  and  died,  it  was  decided  that  the  widow,  and  not  the 
assignee,  was  entitled  to  the  money :  because  the  assignment  in 
bankruptcy  could  not  pass  to  the  assignee  a  larger  right,  or  better 
title,  than  the  husband  himself  had,*  which  was  a  right  to  reduce 
the  legacy  into  possession,  but  which  was  not  done  in  his  lifetime. 
Of  course,  the  assignment  under  bankruptcy  passes  the  whole 


InassiCT- 
ments  by  act 
of  law,  no 
distinction 
between 
cAoMj  tn 
diciion  capable 
of  reduction 
intopoflses- 
sion,  and 
those  not  so. 


ble  purpose,  and  an  actual  apnroprintion 
of  the  chattel  which  the  huHonna  had  a 
right  to  make.  2  Kent  (llth  ed),  136, 
137;  Schuyler  «.  Hovle,  6  John.  Ch.  196; 
Kenney  v.  Udall,  6  .tohn.  Ch.  464;  Lawry 
e.  Houston,  8  Howard  (Miss  ),  894;  Siter 
«.  Jordan,  4  Rawle,  468;  Tritt  v.  Col  well, 
81  Penn.  St.  228.  The  doctrine  that  the 
husband  may  assifm  the  wife's  chowt  in 
action  for  a  valuable  consideration,  and 
thereby  bar  her  of  her  right  by  survivor- 
ship in  the  debt,  but  subject,  nevertheless, 
to  the  wife's  equity,  has  been  freouently 
declared,  and  is  understood  to  be  ttie  rule 
bcftt  sustained  by  authority.  2  Kent  ( 1 1th 
ed.),  187;  Bryan  v.  Spruill,  4  Jones  Eq. 
(N.  C.)27;  i>ee  Tobin  v  Dixon,  2  Met. 
(Kv.)  422:  Sherman  v.  Rei^art,  7  W.  & 
S.  "169;  Webb's  App.  21  Penn  St.  248; 
Smilie's  Estate,  22  Penn.  St.  180.  It  is 
held  in  Alabama,  that  the  husband's  aa- 
signee  for  valuable  consideration  is  not  en- 
titled as  afrainst  the  wife  to  her  dios4i» 
in  action,  unless  he  reduces  them  to  pos- 
session during  coverture.  George  v. 
Goldsbv,  23  Ala.  826;  Arrinf^on  v.  Yar- 
borougn,  1  Jone%  Eq.  72;  but  see  Tuttle 
V.  Fowler,  22  Conn  58,  and  Marion  v. 
Titsworth,  18  B.  Mon.  682;  Hill  v.  Town- 
tend,  24  Texas,  575. 

2  Kent  (llth  ed  ),  188, 189, notes;  Siter 
V.  Jorrian,  4  Rawie,  468;  Meriwether  v. 
Booker,  6   Litt.  266;   Pinkard  v.  Smith, 


Litt.  Sel.  Cas.  881;  Dade  v.  Alexander. 

1  Wash.  80;  Tune  v.  Cooper,  4  Sneed 
(Tenn.),  296;  Houck  v.  Camplin,  25  Mi^is. 
(4  Jones)  878;  Needles  9.  Needles,  7  Ohio 
(N.  8.),  482. 

1  Ellison  V.  Elwin.  18  Sim.  809,  815; 
S.  C.  wm.  Elwyn  v  Willinms,  7  Jur.  837. 

S  1  Coll.  558;  8  Jar.  1159;  see  also  Box 
r.  Jaok^n.Dru.  42,  88;  2  Con.  &  L.  605; 
Le  Vasseur  v-  Scratton,  14  Sim.  116; 
Michelmore  r.  Mudf^e,  2  Giff.  188. 

s  2  Sim.  167,  176;  nnd  see  Gayner  v. 
WUkinson,  2  Dick.  491;  1  Bro.  C.  C  50. 
n. ;  Mitford  v.  Mitford,  9  Ves.  87,  95, 100. 

^  A  fi:eneral  assignment  in  bankruptcy 
or  under  insolvent  laws,  passes  the  wife's 
property,  and  her  chotet  in  action,  bat 
subiect  to  her  right  by  ^urvivorshii);  and 
if  the  husband  dies  (efore  the  assignees 
have  reduced  the  property  to  possession, 
it  will  survive  to  the  wife,  for  the  assignees 
po>se8s  the  same  rights  an  the  husband 
Defore  the  bankruptcy,  and  none  other. 

2  Kent  (llth  ed.),  138,  and  note;  Van 
Epps  V.  Van  Densen,  4  Paige,  64;  Out  well 
V.  Van  Winkle,  1  Green  Ch.  616;  Mitford 
V.  Mitford,  9  Sumner's  Ves.  87,  Perkins's 
notes  (a),  and  (c);  Saddington  v.  Kins- 
man, 1  Bro.  C.  C.  (Pericins's  ed.)  44,  notes; 
Mitchell  V.  Winslow,  2  Story,  680;  Moore 
V  Moon*,  14  B  Mon.  259;  Poor  v.  Hazle- 
ton,  15  N.  H.  564;  Mann  v.  Higgins,  7 
Gill,  266. 
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Ch.  m.  §  7. 


Assignment 
by  husband 
will  not 
deprive  wife 
of  right  to  a 
settlement; 


nor  will  her 
concurrence 
thereiuj  where 
otherwise 
Invalid ; 


nor  that  of 
her  fiither 
during  her 
infismcy. 

Effect  of  hus- 
band's release 
of  her  choses 
inaction; 


interest  of  the  husband  in  the  wife's  chose  in  actioriy  at  the  time  of 
the  bankruptcy.^ 

It.  follows,  therefore,  that  an  assignment  by  the  husband  of  his 
wife's  equitable  chose  in  actiony  will  neither  have  the  effect  of  de- 
priving the  wife  of  her  right  to  it  in  the  event  of  her  surviving  her 
husband,  nor  of  depriving  her  of  her  equitable  right  to  a  settlement 
out  of  it,  should  any  application  for  that  purpose  be  made  by  her 
during  the  lifetime  of  her  husband.*  And  even  the  wife's  concur- 
rence in  the  assignment  by  her  husband  during  coverture  (unless 
under  the  powers  conferred  by  the  Act  above  referred  to),'  will  not 
have  the  effect  of  rendering  such  assignment  valid  against  her 
claim  by  survivorship,  in  cases  where  an  assignment  by  her  hus- 
band alone  would  not  have  had  that  consequence.*  Where,  also, 
a  /erne  covert  is  an  infant,  the  circumstance  of  her  father  being 
party  to  the  deed  will  not  alter  the  interest  of  the  wife.* 

With  respect  to  the  effect  of  a  release  by  the  husband,  in  depriv- 
ing his  wife  of  her  right  by  survivorship  to  her  choses  in  action, 
not  reduced  into  possession  during  the  coverture,  it  appears  that 
he  can  release  debts  due  to  her  before  marriage;  legacies  abso- 
lutely given  to  her;*  and  interests  accruing  to  her  under  the 


1  Ripley  V.  Woods,  2  Sim.  166;  2  Kent 
(11th  ed.),  188  and  notes;  Lynn  t7.  Brad- 
ley, 1  Met.  (Ev.)  282;  Duke  v.  Palmer, 
10  Rich.  Eq.  880;  Bugg  v.  Franklin,  4 
Sneed  (Tenn.),  582. 

>  Jnte,  p.  89 ;  Bryan  v.  Spruill,  4  Jones 
Eq.  (N.  C.)  27.  In  Kenney  v.  Udall,  6 
John.  Ch.  464;  S.  C.  8  Cowen,  690,  it  was 
held,  that  the  wife's  equity  attached  upon 
her  pergonal  property,  whenever  it  was 
subject  to  the  jurisdiction  of  the  Court, 
ana  was  the  object  of  a  suit,  in  any  hands 
to  which  it  might  come,  or  in  whatever 
manner  it  mi^ht  have  been  transferred. 
It  makes  no  difference  whether  the  appli- 
cation to  the  Court  for  the  property  be 
by  the  husband,  or  his  representatives,  or 
assignees,  or  by  the  wife,  or  her  trustee, 
seeking  a  provision  out  of  the  property. 
This  equity  is  equallv  bindins:,  whether 
the  transfer  of  the  property  be  by  operar> 
tion  of  law,  under  a  commission  of  bank- 
ruptcy, or  by  levy  of  an  execution,  or  by 
act  of  the  party  to  general  assignees,  or 
to  an  individual,  or  wnether  the  particular 
transfer  was  voluntary,  or  made  upon  a 
good  and  valuable  consideration,  or  in 
payment  of  a  just  debt.  2  Kent  (11th 
ed),  140;  Durr  v.  Bowyer,  2  M'Cord  Ch. 
(S.  C)  868;  Duvall  v.  Farmers'  Bank  of 
Maryland,  4  Gill  &  J.  282;  Earl  of  Salis- 
bury V.  Newton,  1  Eden,  870;  Bosvil  v. 
Brander,  1  P.  Wms.  458;  2  Story  Eq.  Jur. 
§1412;  Lvnn  v  Bradley,  1  Met.  (Ky.)  282; 
Bradlev  v.  McKenna,  14  Md  258. 

In  Davis  v.  Newton,  6  Met.  587,  the 
Court  held,  that  while  an  assignee  of 
an  insolvent  debtor,  under  the  Statute 
of  Massachusetts,  1838,  c  168,  is  proceed- 
ing to  reduce  the  dioiet  in  action  of  the 


debtor's  wife  to  possession,  or  after  he  has 
obtained  payment  thereof,  and  before  dis- 
tribution of  the  debtqr's  esttite,  the  wife 
may  apply  to  the  Court,  by  bill  or  petition, 
for  a  suitable  provision  to  be  made  for 
her,  out  of  the  proceeds  of  such  choies  m 
action,  and  the  Court  will  make  such 
provision  according  to  the  circumstancea 
of  the  case.  See  also  to  the  same  point 
Mltford  v.  Mitford,  9  Sumner's  Ves.  87, 
Perkins's  notes;  Prvor  v.  Hill,  4  Bro. 
C.  C.  (Perkins's  ed.)*148,  note  (a);  Van 
Epm  V.  Van  Deusen,  4  Paige,  64 ;  Smith 
V.  Kane,  2  Paige,  808;  Steinmetz  r.  Hal- 
then,  1  (rlvn  &  Jam.  64;  Elliot  v.  Waring, 
5  Monroe,' 341;  2  Story  Eq.  Jur.  §  1411; 
Saddington  v.  Kinsman,  1  Bro.  C  C. 
(Perkins's  ed.)  44,  and  n<ite8;  Perryclear 
V.  Jacobs,  0  Watts,  509;  Mnmfbrd  e. 
Murray,  1  Paige,  620;  Fry  t;.  Fry,  7  Paige, 
462;  Martin  v.  Martin,  1  Hoff.  Ch.  462; 
Burden  o.  Dean,  2  Sumner's  Ves.  607, 
note  (a);  Lumb  v.  Milnes,  6  Sumner's 
Yes.  517,  note  (6),  and  cases  cited;  Dearin 
V.  Fitzpatrick,  1  Meigs,  551. 

•  20  &  21  Vic.  c.  57. 

«  See  Re  Whittingham,  10  Jur.  N.  S. 
818;  12  W.  R.  775,  V.  C.  W.,  as  to  effect 
of  protection  order,  in  defeating  an  a^wign- 
ment  of  reversionary  iDtere^t  which  fell 
into  possession  after  the  order  had  been 
obtained.  Re  Inso1^  L.  R.  1  Eq.  470;  11 
Jur.  N.  S.  1011,  M  R. 

^  Stamper  v.  Barker,  5  Mad.  157. 164. 

e  Gilb.  Eq.  88;  2  Roll.  184;  1  Bright, 
H.  &  W.  72  ;  Sir  L.  Shadwell  V.  C.  held, 
however,  in  the  case  of  Harrison  r.  An- 
drews, 18  Sim.  595,  that  a  receipt  was 
ioBufficient. 
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Statutes  of  Distributions,  and  the  like,^  and  that  these  acts  might    Ch.  m.  §  7. 

be  done  by  him,  although  he  and  his  wife  were  divorced  a  metisa  '— ^>    — ' 

et  ihoroy  because  the  marriage  still  subsisted.*    In  the  case  .of  More 

V.  Becker^  a  single  woman  being  entitled  to  an  annuity  secured  by 

bond,  married;  her  husband  executed  a  release  of  the  annuity,    • 

and  died, leaving  his  wife  surviving;  it  turned  out  that  the  release 

had  been  executed  under  a  mistake  and  was  inoperative,  so  that  it 

was  not  necessary  to  decide  upon  its  effect  on  the  wife's  right  by 

survivorship.     Sir  Lancelot  "Shadwell  V.  C,  however,  observed, 

**  If  a  man  gives  a  bond,  or  a  promissory  not^,  to  secure  an  annuity 

to  a  single  woman,  and  she  aJ^erwards  marries,  her  husband  may 

release  the  bond  or  note ;  and  if  he  releases  the  security,  there  is 

an  end  to  the  annuity.''  * 

Where,  however,  the  interest  of  the  wife  in  the  chose  in  action  where  rever- 
is  reversionary,  the  release  of  the  husband  is  as  inoperative  as  his  '*^°"y* 
assignment,  to  affect  the  wife's  right  by  survivorship.*    It  seems  Effect  of 
also  that  the  assignment  or  release  by  the  husband  during  cover-  JJ^^S^'by 
ture  of  his  wife's  artnuity,  does  not  prevent  her  right  by  survivor-  huaband  of 
ship  to  payments  accruing  after  his  death ;  it  being  considered  that  annuity, 
each  successive  payment  thereof  constitutes  a  separate  reversionary 
interest.' 

It  is  to  be  observed,  that  the  rules  above  laid  down  apply  to 
those  interests  of  the  wife  which  are  of  a  strictly  personal  nature. 
In  the  case  of  those  interests  which  fall  under  the  description  of 
chattels  real,  important  distinctions  exist  with  respect  to  the  effect  Chattels  real 
of  an  assignment  by  a  husband,  in  barring  his  wife  of  her  right  in  ®^^^®- 
them  by  survivorship.' 

The  interest  given  by  the  law  to  the  husband  in  the  chattels  nature  of 
real  which  a  wife  has,  or  may  be  possessed  of  during  marriage,  is  i,Itcrat  * 
a  qualified  title:  being  merely  an  interest  in  right  of  his  wife,  therein; 
with  a  power  of  alienating  during  coverture ;  ®  so  that,  if  he  do 
not  dispose  of  his  wife's  terms  for  years  or  other  chattels  real  in  ^^  ^*??* 

ment  will 

hb  lifetime,  her  right  by  survivorship  will  not  be  defeated;  i^  defeat  her 


1  2  Kent  (11th  ed.),  186,  186,  187; 
Gomnion  wealth  o.  Manley,  12  Pick.  175; 
Manhall  r.  LewiA,  4  Litt  141 ;  Tentle  v. 
Mancv,  2  J.  J.  Marsh.  82;  Sohujler  v. 
Horle",  6  John.  Ch.  196;  Manion  v.  Tits- 
worth,  18  B.  Mon.  682;  I^wery  o.  GnitK« 
SO  Him.  (Geo)  19;  Needles  v.  Needles,  7 
Ohio  (N.  S.).  482. 

«  Stephens  V.  Totty,  Nov,  46;  Cro.  Elij, 
908;  bat  this  cannot  be  done  after  a  dis- 
aolution  of  marriage,  nor  after  a  iudicial 
separation  or  protection  order.  Wells  o. 
Ilalbon.  81  Bear.  48;  8  Jur.  N.  S.  249; 
Henth  v.  Lewis,  10  Jur.  N.  S.  1098;  18  W. 
B.  128,  V.  C.  8. 

•  12  Sim  466;  6  Jur.  98. 

^  See  Shepard  v,  Shepard,  7  John. 
Ch.  67. 


'  Rogers  v.  Acaster,  14  Beav.  446;  see 
Terrv  v,  Brun^on,  1  Rich.  Ch.  68. 

«  Stiffe  V,  Everitt,  1  M.  &  C.  87,  41; 
Thompson  v.  Butler,  Moore.  622;  Whit- 
marsh  V.  Robertson,  1  Y.  &  C.  C.  C. 
716;  6  Jur.  921;  Whittle  v.  Henning,  2 
Phil  781;  12  Jur.  1076;  and  see  Tid«l  v. 
Lister,  8  De  G  ,  M.  &  G.  867,  874;  18  Jur. 
648. 

7  On  this  subject,  see  1  Bright,  H.  & 
W.  94-111. 

8  In  a  mnryrinal  abstract,  9  Mod.  104, 
it  is  said  thnt  a  wife  bein^  possessed  of  a 
term  of  years,  and  havmg  married  an 
alien,  the  marriage  is  not  a  gift  in  law  of 
the  term. 
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right  by  sur- 
vivorsliip; 


if  he  surviTC, 
he  takes  them 
as  a  marital 
right. 

No  distinc- 
tion between 
legal  and 
equitable 
chattels; 


nor  between 
trustofatenn 
and  tenn 
itself; 


nor  between 
tenn  in  trust 
for  wife,  and 
tenn  in  trust 
to  raise 
money  for 
her. 


however,  he  do  not  alien  them,  and  he  survive  his  wife,  the  law 
gives  them  to  him :  not  as  representing  the  wife,  but  as  a  marital 
right.^  Thus,  if  Kfeme  covert  has  a  term  for  years,  and  dies,  the 
lease  is  the  husband's,  and  he  may  maintain  ejectment  without 
taking  out  letters  of  administration ;  *  and  if  a  wife,  tenant  for  a 
term  of  years  of  a  copyhold,  marries  and  dies  before  thfe  term  is 
expired,  the  husband  shall  continue  without  any  new  admission  or 
fine.'  These  rules  equally  apply  where  the  interest  of  the  wife  in 
the  chattel  is  only  equitable ;  thus,  where  a  term  of  years  deter- 
minable upon  lives,  was  assigned  to  trustees  in  trust  for  a  woman 
who  married  and  died :  upon  a  question  whether  this  trust  went 
to  the  husband,  who  survived,  or  to  the  wife's  administrator,  it 
was  held  clearly,  that  the  trust  of  a  term,  as  well  as  the  term 
itself  survived  to  the  husband,  and  that  he  need  not  take  out 
administration ;  *  and  so,  as  we  have  seen  in  the  last  case,  if  a  man 
assign  over  the  tnist  of  a  term  which  he  has  in  right  of  his  wife, 
this  shall  prevail  against  the  wife,  though  she  survives.*  This 
doctrine,  as  far  as  regards  the  trusts  of  a  term  assigned  to  a 
trustee  for  a  wife  before  marriage,  appears  to  have  been  first  laid 
down  by  the  House  of  Lords,  on  appeal  in  Sir  E.  Tumem^s  case,* 
which,  from  the  report  of  the  subsequent  case  of  JPitt  v.  HurU^ 
appears  to  have  excited  the  surprise  of  Lord  Chancellor  Notting- 
ham ;  who,  however,  after  some  hesitation,  said  he  must  be  con- 
cluded by  the  Lords'  judgment,  and  decreed  accordingly.'  The 
ground  of  the  decision  in  Sir  E.  Tumer^a  case  appears  to  have 
been  this :  that  as  the  husband  can  at  Law  dispose  of  a  term  for 
years,  so  he  may  dispose  of  the  trust  of  a  term  in  Equity,  because 
the  same  rule  of  property  must  prevail  in  Equity  as  well  as  at 
Law ;  ®  and  this  has  ever  since  been  considered  as  the  law  of  the 
Court.* 

In  Walter  v.  Saunder^^^^  a  distinction  was  attempted  to  be  drawn, 
in  argument,  between  a  term  in  trust  to  rabe  money  for  a  woman, 
and  a  trust  of  the  term  itself  for  the  woman ;  but  the  Master  of 
the  Rolls  determined  that  no  such  distinction  could  be  taken.^^  It 
has  also  been  held,  that  if  the  wife  has  a  judgment,  and  it  is  ex- 
tended upon  an  elegit^  the  husband  may  assign  it  without  oonsider- 


1  2  Kent  (11th  ed.),  134.  The  wife's 
interest  in  a  chattel  roal  mar  be  as<»igned 
by  the  husbHud.  Merriweatlier  u.  Brooker, 
6  Litt.  266. 

a  Pale  r.  Mitchell,  2  Eq.  Ca.  Ab.  188, 
pi.  4,  n.  (a). 

8  Earl  of  Bath  r.  Abney,  1  Dick.  268 
ar^ 

^  Pale  V.  Mitchell,  vbi  sup. 

fi  Packer  v.  Wyndham,  Prec  Ch.  412, 
418;  Sanders  v.  Page,  8  Ch  Rep.  223; 
Pitt »».  Hunt,  1  Vem.  18;  2  Cha.  Ca.  73; 
Donne  v.  Hart,  2  &.  &  M.  360,  864. 


«  1  Vem.  7. 

T  1  Vem.  18;  2  Cha.  Ca.  78. 

8  Per  Lord  Hardwicke,  in  Jewson  9. 
Moulson,  2  Atk.  417,  421. 

9  Bates  V,  Dandy,  2  Atk.  207;  more 
fully  reported,  3  Ruim.  72,  n. ;  Inclcdon  o. 
Northcote,  3  Atk.  480;  see  Marshall  v. 
Lewis,  4  Litt  141 ;  Hunter  v.  Uallett,  1 
Edw.  Ch  888. 

w  1  Eq.  Ca.  Ab.  68,  pi  6. 
11  See  also  Packer  t>.  Wyndham,  Prec. 
Ch.  412,  418. 
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ation.     So,  if  a  judgment  be  given  in  trust  for  a  feme  sole  who  Ch.  m.  §  7. 

marries,  and,  by  consent  of  her  trustees,  is  in  possession  of  the  ""■  •  y  — ^ 
land  extended,  the  husband  may  assign  over  the  extended  interest; 

and  by  the  same  reason,  if  she  has  a  decree  to  hold  and  enjoy  Where  decree^ 

foT  wife  to 

lands  until  a  debt  due  to  her  is  paid,  and  she  is  in  possession  of  hold  lands  till 

the  land  under  this  decree  and  marries,  the  husband  may  assign  *  ^^^  P*"^- 

it  without  any  consideration,  for  it  is  in  the  nature  of  an  extent.^  j^  assign 

A  husband  may,  as  we  have  seen,  assign  his  wife's  mortgage  for  a  'wife's  mort- 

term;  but  if  the  mortgage  be  in  fee,  then  it  seems  clear  that  the  years,  but  not 

wife's  right  to  the  debt  by  survivorship  is  not  affected  by  any  jjf fee^^aa 

assignment  made  by  the  husband,  or  by  his  bankruptcy:  unless  to  bar  her 

the  debt  is  reduced  into  possession  in  his  lifetime.*  sIuvivOTship. 

It  is  an  established  principle,  in  deciding  upon  the  effect  of  Resulting 

mortgages,  whether  of  the  estate  of  the  wife,  or  the  estate  of  the  ^^  *"*     * 

husband,  that  if  the  wife  joins  in  the  conveyance,  either  because  husband's  or 

the  estate  belongs  to  her,  or  because  she  has  a  charge  by  way  of  ^\^q^  3w*^ 

jointure  or  dower  out  of  the  estate,  and  there  is  a  mere  reservation.  Joins- 
in  the  proviso  for  redemption  of  the  mortgage,  which  would  carry 
the  estate  from  the  person  who  was  owner  at  the  time  of  executing 
the  mortgage :  there  is  a  resulting  trust  for  the  benefit  of  the  wife, 
or  for  the  benefit  of  the  husband,  according  to  the  circumstances 
of  the  case.' 

It  is  to  be  observed,  that  although  the  husband  is  considered  where  tnut 

entitled  to  assign  the  trust  of  a  term  or  other  real  chattel  created  of  a  Oralis 

^-,         «/,,..^  ,  ,  ,         ,,         assigned  m 

for  the  benefit  of  his  wife,  yet,  where  a  term  or  chattel  real  has  trust  for  wife, 
been  assigned  in  trust  for  a  wife,  with  the  privity  or  consent  of  of  huslwind^* 
her  husband,  then  without  doubt  he  cannot  dispose  of  it.*    A  he  cannot 
fortiori  he  may  not,  if  he  miike  a  lease  or  term  of  years  for  the     "^^ 
benefit  of  his  wife.*    And  where  a  term  was  raised  out  of  the  ResulUng 
wife's  inheritance,  and  vested  in  trustees  for  purposes  which  were  trust  of 

satisfied  trust 

satisfied,  and  subject  thereto  for  the  benefit  of  the  wife,  her  exec-  term,  created 
utors,  administrators,  and  assigns,  it  was  held,  that  the  particular  ^^^  ^^  ^*^®'' 
purpose  being  served  for  which  the  term  was  raised,  the  trust  did 
not  go  to  the  husband,  who  was  the  administrator  of  the  wife,  but 
followed  the  inheritance.*    From  this  it  may  be  inferred,  that 
the  assignment  of  the  trust  of  such  a  term  by  the  husband  in  the 


inheritance. 


1  Lord  Carteret  v.  Paachall,  8  P.  Wras. 
200. 

s  Burnett  v.  Kinnaston,  2  Yem.  401; 
Mitf<)rd  v.  Mitford,  9  Ves.  87,  05;  Packer 
«.  Wyndham,  vAi  tup.;  Purdew  v.  .Jackson, 
1  Ruas.  68 ;  Honner  v.  Morton,  8  Russ.  65 ; 
Ellison  r.  Elwin,  18  Sim.  800;  S.  C.  nom. 
Klwyn  V.  Williama,  7  Jur.887;  overruling 
Boi«vil  V.  Brander,  1  P.  Wms.  458 ;  Bates 
r.  Dandy,  ubi  tup. 

'  Lord  RedesHale,  in  Jackson  v.  Innea, 
1  Biigh,  126,  cited  by  Sir  J.  L.  Knight 
Bruce  V.  C  in  Clark  v.  Burgb,  2  Cod. 


227;  9  Jur.  679;  and  see  8  De  G.,M.  & 
U.  15. 

^  Sir  £.  Tumer*8  case,  1  Vera.  7 ;  see 
also  Bosvil  v.  Brander,  1  P.  Wms.  458; 
Pitt  V.  Hunt,  1  Vem  18,  where  Lord  Not- 
tingham, however,  said,  that  to  prevent  a 
husband,  he  must  be  a  party  to  the  assign- 
ment. 

6  Wiche*8  case,  Scacc.  Pasc.  8  Jac , 
cited  1  Vem  7,  Ed.  Kaithby,  notit. 

0  Best  V.  Stampford,  2  Preem.  288 ;  2 
Vem.  520;  Prec  Ch.  262. 
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Effect  of  di- 
vorce d  merud 
ei  thorOy  on 
husband's 
rights  in 
wife's  term 
of  years. 


Agreement 
by  husband 
to  assign  her 
chattels  real, 
will  deprive 
her  of  sur- 
vivorship. 


Underlease 
by  him,  good 
against  her 
pro  tatUo, 


Assignment 
upon  con- 
dition, and 
entry  for 
breach,  where 
breach  cannot 
take  place  in 
his  lifetime; 


lifetime  of  the  wife,  would  not  affect  the  wife's  interest  in  it  by 
survivorship. 

In  an  anonymous  case  which  occurs  in  9  Modem  Reports,^  it 
appears  that  a  feme  covert,  but  who  had  been  divorced  a  mensd  et 
thoro^  and  had  alimony  allowed  to  support  her,  applied  to  the 
Court  to  restrain  her  husband  from  proceeding  to  sell  a  term  of 
years  of  which  she  was  possessed  before  her  marriage,  and  that  the 
Court  at  first  refused  the  injunction,  because  the  separation  a 
mensd  et  thoro  did  not  destroy  the  marriage,  and  during  the  time 
the  marriage  continued,  the  husband  had  the  same  power  to  dis- 
pose of  the  term  which  he  had  in  right  of  his  wife,  as  he  would 
have  had  if  it  had  been  in  his  own  right ;  but  a^rwards,  upon 
counsel  still  pressing  for  an  injunction,  in  order  that  the  merits  of 
the  cause  might  come  before  the  Court,  and  insisting  very  much 
upon  the  hardship  of  the  case,  the  Court  granted  it,  on  the  ground 
that,  though  the  marriage  continues  notwithstanding  the  divorce, 
yet,  under  such  circumstances,  the  husband  does  nothing  in  his 
capacity  of  husband,  nor  the  wife  in  that  of  wife.  It  is  to  be 
remarked,  however,  that  this  was  merely  an  interlocutory  order, 
to  prevent  the  term  being  parted  with  by  the  husband  till  the 
question  should  be  properly  discussed,  and  it  does  not  appear  that 
any  further  proceedings  were  ever  had  in  the  cause. 

It  seems,  that  an  absolute  transfer  or  assignment  by  the  husband 
of  his  wife's  term  of  years,  or  other  chattel  real,  is  not  requisite  to 
deprive  the  vnfe  of  her  right  by  survivorship ;  but  that,  since  an 
agreement  to  do  an  act  is  considered  in  equity  the  same  as  if  the 
act  were  done,  so,  if  the  husband  agree  or  covenant  to  dispose  of 
his  wife's  term  of  years,  such  covenant  will  be  enforced,  although 
he  dies  in  her  lifetime.* 

The  power  which  the  law  gives  the  husband  to  alien  the  whole 
interest  of  his  wife  in  her  chattels  real,  necessarily  authorizes  him 
to  dispose  of  it  in  part ;  iij  therefore,  the  husband  be  possessed  of 
a  term  of  years  in  right  of  his  vidfe  or  jointly  with  her,  and  demise 
it  for  a  less  term,  reserving  rent,  and  dies,  such  demise  or  under- 
lease will  be  good  against  her,  although  she  survive  him :  but  the 
residue  of  the  original  term  will  belong  to  her,  as  undisposed  of  by 
her  husband.' 

So  also,  if  the  husband  alien  the  whole  of  the  term  of  which  he 
is  possessed  in  right  of  his  wife,  upon  condition  that  the  grantee 
pay  a  sum  of  money  to  his  executors,  and  then  dies,  and  the  con- 
dition is  broken,  upon  which  his  executors  enter  upon  the  lands, 
this  disposition  by  the  husband  will  be  sufficient  to  bar  the  wife  of 


1  9  Mod.  43. 

2  Bates  V.  Dandy,  2  Atk.  207;  8  Russ. 
72,  n.  ;  see  also  Steed  v  Cragh,  9  Mod. 


48;    Shannon   v.  Bradstreet,   1    Sch.  & 
Lef.  62. 

*  Sym*s  case,  Cro.  Eliz.  88;  Co.  Litt. 
46  b. 
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her  interest  in  the  term:  it  having  been  wholly  disposed  of  by  CH.m.  §7. 

him  during  his  life,  and  vested  in  the  grantee.^    It  seems,  however,  '— ^v— ^ 

that  if  the  condition  had  been  so  framed  that  it  might  have  been  ^^^re  breach 

broken  in  the  husband's  lifetime,  and  he  had  entered  for  the  breach,  during  hw 

and  had  then  died  before  his  wife,  without  making  any  disposition  ^^®' 
of  the  term,  she  would  be  entitled  to  it  by  survivorship :  because 
the  husband,  by  re-entry  for  a  breach  of  the  condition,  was  returned 
to  the  same  right  and  interest  in  the  term  as  he  was  possessed  of 
at  the  time  of  the  grant ;  viz^  in  right  of  his  wife.* 

In  cases  of  assignments  by  the  husband  of*  his  wife's  chattels  No  difiBrence 

real,  the  wife  will  be  equally  barred  of  her  survivorship,  whether  ^j^^ 

the  assignment  be  for  a  valuable,  or  without  any  consideration ;  *  aMigmnent, 

but  it  is  to  be  observed,  that  there  is  a  great  distinction  where  the  mentfo?"' 

disposition  is  of  the  whole  or  part  of  the  property,  and  where  it  is  valuable 

X      X        w '  coosideration 

only  a  collateral  grant  of  something  out  of  it ;  for  although,  if  a  of  chattels 
husband  pledge  a  term  of  years  of  his  wife  for  a  debt,  and  either  '®*^' 
assign  or  agree  to  assign  aU  or  part  of  such  term  to  the  creditor, 
the  transaction  will  bind  the  wife,*  yet,  if  the  transaction  be  col- 
lateral to,  and  do  not  change  the  property  in  the  term,  as  in  the 
grant  of  a  rent  out  of  it,  then,  if  the  wife  survive  the  husband,  her 
right  being  paramount,  and  her  interest  in  the  chattel  not  having 
been  displaced,  she  will  be  entitled  to  the  term,  discharged  from 
the  rent.* 

Moreover,  it  has  been  decided,  that  the  husband  cannot  assign   Husband 
a  reversionary  interest  of  his  wife's  in  chattels  real,  of  such  a  de-   ^*"h ^ttefrS 
Bcription  as  that  it  cannot  by  possibility  vest  during  the  coverture."   of  wife  incar 

In  regard  to  the  right  of  the  husband's  executors,  or  his  sur-   ^g  diwing*'" 
viving  wife,  to  rent  reserved  upon  underleases  of  her  chattels  real,   coverture. 
and  to  the  arrears  of  rent  due  at  the  husband's  death,  there  is  a  ^^/upon 
difference  of  opinion  in  the  books,  which  may  probably  be  recon-  underlease  of 
ciled  by  attending  to  the  manner  in  which  the  rents  were  reserved. 
Accordingly,  if  the  husband  alone  grant  an  underlease  of  his  wife's 
term  of  years,  reserving  a  rent,  that  would  be  a  good  demise,  and 
bind  the  wife  as  long  as  the  sub-demise  continued ;  the  husband's 
executors,  therefore,  would,  as  it  is  presumed,  be  entitled  not  only 
to  the  subsequent  accruing  rents,  but  to  the  arrears  due  at  his 
death.^     And  it  would  seem,  that  the  jjrinciple  of  the  last  case 
would  entitle  the  executors,  to  the  exclusion  of  the  surviving  wife, 
to  subsequent  rents  and  all  arrears  at  the  husband's  death,  although 
the  wife  was  a  party  to  the  underlease,  provided  the  rent  were 

1  Co.  Litt  46  b.  6  Co.  Litt.  M4  b. 

*  See  Watts  o.  Thomas,  2  P.  Wms.  864,  «  Duberley  v.  Day,  16  Beav.  88;  16  Jur. 
866.                                                                   681;  Rogers  v.  Ancaster,  11  Ind.  800;  and 

'  Lord  Carteret  v.  Paschal,  8  P.  Wms.  see  Sale  v.  Saunders,  24  Miss.  24. 

197,  200;  Mitford  v.  Mitford,  9  Yes.  99.  7  1  Roll.  Abr.  844,  846;  Co.  Utt.  46  b. ; 

*  Bates  «.  Dandy,  2  Atk.  207;  8  Kuss.  2  Lev.  100;   8  Keb.  800;   1  Bright  H.  & 
72,  n.  W.  48-47. 
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Ch.  in.  §  7.  reserved  to  the  husband  only :  because  the  effect  of  the  sub-demise 
^—  Y — *^  and  reservation  was  an  absolute  disposition,  pro  tarUo^  of  the  wife's 
original  term,  which  she  could  not  avoid,  and  the  rent  was  the  sole 
and  absolute  property  of  the  husband.^  But  i^  in  the  last  case,  the 
rent  had  been  reserved  by  the  husband  to  himself  and  wife,  then, 
as  their  interests  in  the  term  granted  and  the  rent  reserved  were 
joint  and  entire,  it  is  conceived  that  the  wife,  upon  surviving  her 
husband,  would  be  entitled  to  the  ftiture  rents,  and  that  she  would 
be  equally  entitled  to  the  arrears  of  rent  at  her  husband's  death : 
because  they  remaining  in  action,  and  being  due  in  respect  of  the 
joint  interest  of  the  husband  and  wife  in  the  term,  would,  with 
Law  of  Scot-  their  principal  the  term,  survive  to  the  wife.^  It  may  lastly  be  re- 
iund,  as  to  marked  that,  by  the  law  of  Scotland,  the  chases  in  action  of  the 
in  action,  wife  become  the  property  of  the  husband,  without  any  condition 
on  his  part  of  reducing  them  iuto  possession.  I^  therefore,  an 
English  testator  leaves  a  legacy  to  a  married  woman  domiciled  in 
Scotland,  and  her  husband  dies  before  payment,  the  legacy  is  the 
property  of  the  husband's  representatives,  and  not  of  the  widow. 
Where,  however,  in  such  a  case,  the  executors  paid  the  legacy  to 
the  widow,  in  ignorance  of  the  law  of  Scotland,  the  payment  to  her 
was  held  to  be  good.* 

1  The  rents  and  profits  of  a  wife^s  real  rents  of  her  lands,  though  she  may  have 

estate,   which    accrue   during  coverture,  an  equity  to  a  settlement  out  of  the  rents, 

belong  absolutely  to  the  husband,  and  do  as  against  her  husband's  vendees.    Smith 

not  survive  to  the  wife  after  his  death.  v.  Long,  1  Met.  (Ky.)  486. 

Clapp  V.  btoughton,  10  Pick.  468;  Bennett  s  4  Vin.  Abr.  117,  D.  a. 

t;.  bennett,  34  Ala.  53.     In  Kentucky,  8  Leslie  v.  Baillie,  2  Y.  &  C.  G.  C.  91, 

even  under  Rev.  Sts.  art.  2,  §  1,  p.  887,  05;  7  Jur.  77. 
the  wite  has  not  a  separate  estate  in  the 


CHAPTER  IV. 


PERSONS  AGAINST  WHOM  A  SX7IT  MAY  BE   INSTITUTED. 


Section  I. —  GeneraUy. 


Having  pointed  out  the  persons  who  are  capable  of  instituting  Who  may  be 
suits  in  Equity,  and  considered  the  peculiarities' of  practice  ap-  defendimts: 
plicable  to  each  description  of  parties  complainant,  we  come  now 
to  the  consideration  of  the  persons  against  whom  suits  may  be  com- 
menced and  carried  on,  and  the  practice  of  the  Court  as  applicable 
to  them. 

A  bill  in  Equity  may  be  exhibited  against  all  bodies  politic  and 
corporate,  and  all  other  persons  whatsoever,  who  are  in  any  way 
interested  in  the  subject-matter  in  litigation,^  except  only  the 
Sovereign,  the  Queen-consort,  and  the  Heir-apparent ;  whose  pre- 
rogatives prevent  their  being  sued  in  their  own  names,  though  they 
may  in  certain  cases,  as  we  shall  see  presently,  be  sued  by  their 
respective  Attorneys  or  Solicitors-General.* 


1  stoTT  £q.  pi.  §  68. 

'  In  EtiglandY  the  King  and  Queen, 
though  they  may  sue,  are  not  liable  to  be 
eued;  and  in  America  a  similar  exemption 
generally  belongs  to  the  Government  or 
btate.  otonr  £q.  PI.  §  69.  This  rule  ap-  . 
plies  only  wnere  the  State  is  a  party  to 
the  recoidf  and  not  where  the  State  is  only 
interested  in  the  subject-matter  of  a  smt 
brought  against  her  officers  in  their  official 
capacity  in  a  Court  of  Chanceiy.  Michigan 
State  Bank  o.  Hastings,  1  Douglass,  225. 

No  direct  suit  can  be  maintained  against 
the  United  States,  without  the  authority 
of  an  Act  of  Congress,  nor  can  any  direct 
judgment  be  awarded  against  them  for 
ooMs.  Marshall  C  J.  in  Cohens  v.  Vir- 
ginia, 6  Wheat.  411,  412;  United  Sutes 
9,  Clarke,  8  Peters,  444 ;  United  States  v. 
Barney,  C.  C.  Maryland,  8  HalL  Law  J. 
128;  United  States  v.  Wells,  2  Wash.  C. 
0.  161.  But  if  an  action  oe  brought  by 
the  United  States,  to  recover  muney  in 
the  hands  of  a  party,  he  may,  by  wny  of 
defence,  set  up  any  legal  or  equitable 
claim  he  has  against  the  United  States, 
and  need  not  in  such  case  be  turned  round 
to  an  application  to  Congress.  Act  of 
Congress,  March  8d,  1797,  c.  74,  §§  8,  4; 
United  States  v.  WUkius,  6  Wheat  185, 

VOL.  I. 


148;  Walton  v.  United  States,  9  Wheat. 
651;  United  States  v.  McDaniel,  7  Peters, 
16;  United  Stotes  v.  Ringgold,  8  Peters, 
168;  United  SUtes  v.  Clarke,  8  Peters, 
486;  United  States  o.  Robeson,  9  Peters, 
819;  United  States  v.  Hawkins,  10  Peters, 
125 ;  UYiited  States  v.  Bank  of  the  Metrop- 
olis, 15  Peters,  877. 

Formerly  one  of  the  United  States 
might  be  sued  by  the  citizens  of  another' 
State,  or  by  citizens  or  subjects  of  any 
foreign  State.  See  Chisholm  v.  State  of 
Georgia,  2  Dallas,  419.  ;i'he  law  in  this 
respect  was,  however,  changed  by  an 
amendment  of  the  Constitution  of  the 
United  States,  which  (Art  XI.  of  the 
Amendments)  declares  that  the  judicial 
power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  Law  or 
Equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of 
another  State,  or  by  citizens  or  subjects  of 
any  tbreign  Stnte.  This  inhibition  ap- 
plies only  to  citizens  or  subjects,  and  does 
not  extend  to  suits  by  a  State  or  by  foreign 
States  or  Powers.  The  Cherokee  Nation 
V,  Georgia,  5  Peters,  1;  New  Jersey  v. 
New  York,  5  Peters,  284.  They  reUin  the 
capacity  to  sue  a  State  as  it  was  original- 
ly granted  by  the  Constitution;  and  the 


All  bodies 
politic  and 
corporate, 
ana  persons: 
except  the 
Sovereign, 
Queen-con- 
sort, and 
Heir-4ippar> 
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PERSONS  AGAINST  WHOM  A  SUIT  MAY  BB  INSTITUTED. 


Ch.  IV.  §  2. 


Persons  who 
cannot  be 
saed  alone. 


Married 
women. 


Idiots  and 
lunatics. 


Infants. 


But  bank- 
rupts, out- 
laws, attaints, 
and  convicts, 
cannot,  in 

feneral,  be 
efendants. 


But  although  all  persons  are  subjected  to  be  sued  in  Equity,  there 
are  some  individuals  whose  rights  and  interests  are  so  mixed  up 
and  blended  with  those  of  others,  that  a  bill  cannot  be  brought 
against  them,  unless  such  other  persons  are  joined  with  them  as 
co-defendants ;  and  there  are  other  individuals  who,  although  their 
interests  are  distinct  and  independent,  so  that  they  may  be  sued 
alone  upon  the  record,  are  yet  incapable,  from  the  want  of  maturity 
or  weakness  of  their  intellectual  £iculties,  of  conducting  their  own 
defence,  and  must,  therefore,  apply  for  and  obtain  the  assbtance 
of  others  to  do  it  on  their  behalf. 

In  the  first  class  are  included  married  women,  whose  husbands 
must  be  joined  with  them  as  co-defendants  upon  the  record :  unless 
they  are  plaintifis  or  exiles,  or  have  abjured  the  realm,  or  the  wife 
has  been  judicij^lly  separated  or  has  obtained  a  protection  order ;  ^ 
and  persons  who  have  been  found  idiots  or  lunatics,  whose  com- 
mittees must  be  made  co-defendants  with  the  persons  whose 
property  is  intrusted  to  their  care.* 

Under  the  second  head  are  comprised  infants,  and  all  persons 
who,  although  they  have  not  been  found  idiots  or  lunatics  by  in- 
quisition, are  nevertheless  of  such  weak  intellects  as  to  be  incapable 
of  conducting  a  defence  by  themselves ;  in  both  which  cases  the 
Court  will  appoint  guardians,  for  the  purpose  of  conducting  the 
defence  on  their  behalf. 

There  is  another  class  of  persons,  who,  although  they  are  under 
no  personal  disability  which  prevents  their  being  made  amenable 
to  the  jurisdiction  of  the  Court,  yet  from  the  circumstance  of  their 
property  being  vested  in  others,  either  peimanently  or  temporarily, 
are  not  only  incapable  of  being  made  defendants  alone,  but  as  long 
as  the  disability  under  which  they  labor  continues,  ought  not^  as 
a  general  rule,  to  be  parties  to  the  record  at  all.  In  this  class  are 
included  bankrupts,  outlaws,  and  persons  attainted  or  convicted  of 
treason  or  felony. 


Section  II. —  The  QueerUa  AUorney- GrenemL 


Attorney- 
General 
ms^be  a 
defendant, 

where  rights 
of  the  Oown 
are  incident- 
ally in 
question. 


Although  the  Queen's  Attorney-General,  as  representing  the 
interests  of  the  Crown,  may,  in  certain  cases  which  will  be  pres- 
ently pointed  out,  be  made  a  defendant  to  a  bill  in  Equity,  yet  this 
is  to  be  understood  as  only  applicable  to  cases  in  which  the  in- 
terests of  the  Crown  are  incidentally  concerned ;  for  where  the 
rights  of  the  Crown  are  immediately  in  question,  as  in  cases  in 


Supreme  Court  of  the  United  States  has 
original  jurisdiction' in  the  case  of  suits  by 
a  foreign  State  against  one  of  the  members 
of  the  Union.    See  Chisholm  v.  State  of 


Georgia,  2  Dallas,  418.    See  also  Ex  parte 
Madrazso,  7  Peters,  627 ;  anttj  17,  note. 

1  See  ante,  p.  87. 

a  Ld.  Red.  30. 
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which  the  Queen  is  in  actual  pos^ssion  of  the  property  in  dispute,    Ch.  IV.  §  2. 
or  where  any  title  is  vested  in  her  which  the  suit  seeks  to  divest,  a   ''— ^>    — ' 
bill  wiU  not  in  general  lie,  but  the  party  claiming  must  apply  for  J^^^f  ^ 
relief  to  the  Queen  herself  by  Petition  of  Right.^  queetion, 

A  Petition  of  Right  to  the  Queen  is  a  document  in  which  the  Swfb^bv 
petitioner,  sets  out  his  right,  legal  or  equitable,  to  that  which  is  petition  of 
demanded  by  him,  and  prays  the  Queen  to  do  him  right  and  justice,  p^^  ^^ 
and,  upon  a  due  and  lawful  trial  of  his  right  and  title,  to  make  him  object  of 
restitution.    The  proceeding  by  Petition  of  Right  exists  only  for  ^ 
the  purpose  of  reconciling  the  dignity  of  the  Crown  and  the  rights 
of  the  subject,  and  to  protect  the  latter  against  any  injury  arising 
from  the  acts  of  the  former ;  but  it  is  no  part  of  its  object  to  enlarge 
or  alter  those  rights." 

The  law  relating  to  Petitions  of  Rights,  and  the  procedure  Practice  on 
therein,  is  amended  and  simplified  by  a  recent  Act  of  Parliament :  •  Sght^ 
the  object  of  which  is,  to  assimilate  the  proceedings,  as  nearly  as  cSanceiy. 
may  be,  to  the  practice  in  actions  and  suits  between  subjiBct  and  2dTy^"&  24 
subject,  and  to  provide  for  the  recovery  of  costs.    This  statute  ^'^  ^-  ^» 
enacts,  that  a  Petition  of  Right  may  be  intituled  in  any  one  of  the 
superior  Courts  of  Common  Law  or  £quity  at  Westminster,  in 
which  the  subject-matter,  or  any  material  part  thereof  would  have 
been  cognizable  between  subject  and  subject ;  and  shall  state  the 
Christian  and  surname,  and  usual  place  of  abode,  of  the  suppliant, 
and  of  his  attorney,  if  any,  and  set  forth,  with  convenient  certainty, 
the  facts  entitling  him  to  relief;  be  signed  by  him,  his  counsel,  or 
attorney;  and  be  then  left  with  the  Home   Secretary  for  her 
Majesty's  fiat  that  right  be  done.^ 

The  Act  and  the  General  Order  issued  in  pursuance  thereoi^*  and  by  Gen- 
also  provide,  that  upon  such  fiat  being  obtained  to  a  Petition  of 
Right  in  Chancery,  the  petition  and  fiat,  together  with  a  printed 
copy  thereof^  where  it  is  in  writing,  shall  be  filed  at  the  Record 
and  Writ  Clerk's  Oflice,  and  be  marked  with  the  name  of  the 
Judge  before  whom  it  is  intended  to  be  prosecuted ;  •  that  printed 
copies  for  service  shall  be  sealed  in  the  same  manner  as  bills ;  ^  that 
interrogatories  may  be  filed  and  marked,  and  served  with  the 
petition,  for  the  examination  of  the  respondents,  other  than  the 


1  Beeve  v,  Attorney-General,  2  Atk. 
223,  cited  1  Ves.  S.  446;  Ld.  Red.  81, 102; 
Ryes  V.  Duke  of  Wellington,  9  Beav.  679, 
6^0;  Bee  alM>  Felkin  «.  Lord  Herbert,  1 
£>r  &  8.  608;  8  Jur.  N.  S.  90;  Story  £q. 
PI.  §  69.  Mr  Justice  Story,  in  a  note  to 
thu  section  in  bis  Equity  Pleading,  remarks 
thai,  ^  In  America  no  sucb  general  rem- 
cdj  by  petition  of  right  exists  against  the 
Government,  or,  if  it  exists  at  all,  it  is  a 
pririlege  created  by  Statute  in  a  few  States 
onJy.  In  cases  where  the  Government  has 
an  ioteiett  in  the  subject  as  a  matter  of 


public  trust,  it  is  presumed,  that  the  At- 
torney-General may  be  made  a  defendant, 
as  he  may  be  in  EnglHnd  " 

^  Per  Lord  Cottenham,  in  MoMckton  v, 
Attorney-General,  2  Bl'N.  &  G.  412. 

s  23  &  24  Vic.  c.  84. 

«  Jifid  §§  1,  2.  For  form  of  petition, 
see  ib.  Sched.  No  1;  and  Vol.  III. 

»  Ord.  1  Feb.,  1862;  7  Jur.  N.  S.  PL  2, 
288. 

«  Ord.  rr.  1,  2. 

f  Ord.  r.  8. 
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Ch.  IV.  §  2.  Attorney-General ;  ^  that  a  copy  of  the  petition  and  fiat  shall  be 
left  at  the  Office  of  the  Solicitor  to  the  Treasury,  with  an  indorse- 
ment thereon,  praying  for  a  plea  or  answer  on  behalf  of  her  Majesty 
within  twenty-eight  days  ;*  that  a  copy  of  the  petition,  allowance, 
and  fiat  shall  be  served  upon,  or  left  at  the  last  or  usual  or  last 
known  place  of  abode  of  the  person  in  the  enjoyment  of  the  prop- 
erty or  right,  indorsed  with  a  notice,  requiring  him  to  appear 
within  eight  days,  and  to  plead  or  answer  within  fourteen  days, 
after  service ;  that  such  person,  if  he  intends  to  contest  the  petition, 
must  enter  an  appearance  to  the  same ;  *  that  further  time  to  plead 
or  answer,  or  to  demur,  may  be  allowed  by  the  Court  or  a  Judge  ;* 
that  in  default  of  plea,  answer,  or  demurrer  in  due  time,  the  Court 
or  Judge  may,  on  the  application  of  the  suppliant,  order  the  petition 
to  be  taken  as  confessed ;  *  that  a  decree  may  be  made  thereupon, 
or  upon  demurrer,  or  after  hearing ;  •  that  costs  may  be  recoverable 
by.  or  against  the  Crown,  the  suppliant,  and  any  other  parties  to 
the  proceedings ; '  that  the  Judge  shall,  on  the  application  of  the 
suppliant,  certify  to  the  Lords  of  the  Treasury,  or  to  the  Treasurer 
of  the  Household,  any  decree  entitling  the  suppliant  to  relief,  and 
they  may  thereupon  satisfy  him  the  same ;  ^  that  persons  may  sue 
and  defend  in  forma  pauperis  ;  *  and  generally,  that  the  practice 
and  course  of  proceeding  in  reference  to  suits  shall  be  applicable 
to  Petitions  of  Right :  which  in  this  respect  are  to  be  considered 
as  bills ;  ^®  but  the  Act  is  not  to  prevent  any  suppliant  proceeding 
as  before  the  passing  thereof^^ 

According  to  the  practice  before  the  passing  of  the  Act,  the 
petition  was  to  be  determined  in  Chancery,  and  the  method  was 
this :  the  petition  was  presented  to  the  Queen,  who  subscribed  it 
with  these  words,  "  soi  droit  fait  al  partie :  i,  e.,  let  right  be  done 
to  the  party ;  and  thereupon  it  was  delivered  to  the  Chancellor, 
in  forma  juris  eacequend:  i.e.,  to  be  executed  according  to  law; 
and  directions  were  given  that  the  Attorney-General  should  be 
made  a  party  to  the  suit ; "  upon  the  petition,  however,  the  Court 
would  neither  adjudicate  upon  the  merits,  nor  inquire  into  the 
facts.  The  whole  duty  of  the  Court,  at  that  stage  of  the  proceed- 
ings, was  to  permit  the  party  to  pursue  the  usual  course  of  prose- 
cuting his  suit,  and  for  that  purpose  a  commission  was  directed  to 


Right  of 
suppliant  to 
proceed 
under  former 
practice, 
reserved. 

Former 
practice. 


1  Ord.  r.  4.  For  form  of  interrogatories, 
see  Vol.  III. 

^  Act,  §1  3-6.  For  forms  of  indorse- 
ment, see  id.,  Sched.  Kos.  2,  8;  and  Vol. 
III. 

8  For  form  of  appearance,  see  the  Act, 
Sched.  No.  4 ;  ana  Vol.  III.  No  time  is 
limited  for  the  entry  of  an  appearance  on 
behalf  of  the  Queei; 

4  Act,  §§  4,  6.  For  forms  of  pleas,  an- 
Bwertf,  and  demurrers,  see  Vol.  III. 

<  Act,  §  8. 


8  JUd, 


jt,  §«  8,  9. 
id,  §§  11, 12. 
ui.§§   18,14. 


For  form  of  ceitifi- 


«  Act, 
7  7Wrf. 

oate,  see  tb.  Sched.  No.  6 ;  and  Vol.  III. 
»  Ord.  rr.  6,  6. 

w  Act,  §  7 ;  Ord.  r.  7 ;  b3'  r  8,  the  offioen 
of  the  Court  are  to  perform  similar  duties, 
and  the  foes  and  allowances  are  to  be  the 
same,  as  in  suits  between  subjects. 

11  Act,  §  18. 

^  Coop.  £q  PI.  28;  Ld.  Red.  81;  and 
Anstey  on  Petitions  of  Right. 
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issue,  to  inquire  into  the  allegations  of  the  petition.  The  order  for  Ch.  rv.  §  2. 
the  commission  could  not,  however,  be  obtained  without  direct  *"— — y-"— ^ 
application  to  the  Court,  and  notice  to  the  Attomey-Greneral.^ 

The  case  of  VtscoutU  Canter  hurt/ v.  The  AUomey-Oerwral^  was  Petition  of 
a  Petition  of  Right,  in  which  the  petitioner.  Viscount  Canterbury,  "ppiicJCle, 
claimed  compensation  from  the  Crown  for  damage  alleged  to  have  ^^ere  the 
been  done  in  the  preceding  reign,  to  some  property  of  the  petition-  tween  subject 
er,  while  Speaker  of  the  House  of  Commons,  by  the  fire  which,  in  *°  ^S^^^J' 
the  year  1834,  destroyed  the  two  Houses  of  Parliament.    To  this  unliquidated 
petition,  a  general  demurrer  was  filed  by  the  Attorney-General,    *™*8~' 
and  was  allowed  by  Lord  L3mdhurst:  from  whose  judgment  it 
would  appear,  that  the  Petition  of  Right  is  the  remedy  which  the 
subject  has  for  an  illegal  seizure  on  the  part  of  the  Crown,  of  lands 
or  goods ;  but  that  there  is  no  such  form  of  proceeding  applicable 
to  a  case  which,  as  between  subject  and  subject,  would  be  a  claim 
for  unliquidated  damages.' 

Although,  in  general,  a  bill  cannot  be  filed  against  the  Attorney-  Attorney- 
General  for  the  purpose  of  enforcing  equitable  rights  against  the  ^l-JJ^gg^^ 
direct  interests  of  the  Crown,  yet,  in  certain  cases,  bills  were  enter-  in  certain 
tained  on  the  Equity  side  of  the  Court  of  Exchequer,  as  a  Court  of  ^!^ty* 
Revenue,  against  the  Attorney-General,  as  representing  the  Queen,  ^,f^®2J*^j; 
for  the  purpose  of  establishing  claims  against  the  estates  or  rev-  Ciown  was 
enues  of  the  Crown,  which,  in  the  Court  of  Chancery  or  other  Jjj^j^ 
Ck)urt8,  could  not  have  been  instituted  without  proceeding  in  the 
first  instance  by  Petition  of  Right.*    There  is  another  class  of  suits  So  he  might 
against  the  Attorney-General,  which  were  frequently  instituted  on  ^tln^raitoby. 
the  Equity  side  of  the  Court  of  Exchequer,  as  a  Court  of  Revenue ;  accountants 
tn«.,  suits  for  the  purpose  of  relieving  accountants  to  the  Crown  ^    ®  ^^^' 
against  the  decisions  of  the  Commissioners  for  auditing  the  Public 
Accounts,  under  the  25  Geo.  HI.  c.  52.     It  was  decided,  be&re  who  proceed- 
the  abolition  of  the  equitable  jurisdiction  of  the  Court  of  Ex-  ^ot''^*^^' 
chequer,^  that  when  public  accountants  had  reason  to  be  dis-  motion  or 
satisfied  with  the  determination  of  such  Commissioners,  either  in  P®^^^*^* 
disallowing  their  articles  of  discharge  or  in  imposing  surcharges, 
they  might  proceed  on  the  Equity  side  of  the  Exchequer,  against 
the  Attorney-General,  and  not  against  the  Commissioners;  and 
that  the  proper  mode  of  proceeding  in  such  cases  was  by  bill  only,  and  might  do 
and  not  by  motion  or  petition.*    It  was  also  held,  that  the  statutes  Sur^  die 

1  Re  Rob»on,  2  Phil.  84.  8  Jur.  N.  S.  76;  Tobin  v.  The  Queen,  16 

*  1  Phil.  806,  824.  C.  B.  N.  S.  810,  816;  10  Jur.  N.  S.  1089. 

*  In  addition  to  the  cases  above  referred  ^  Luthwich  v.  Attorney-General,  refer- 
to,  the  following  are  some  of  the  recently  red  to  in  Reeve  v.  Attomev^eneral,  2 
rcfMrred  cases  of  Petitions  of  Right:  /Ce  Atk.  228;  Casberd  v.  Attorney-General, 
Bamn  de  Bode,  and  Re  Viscount  Canter-  6  Pri.  411;  and  see  6  Vic.  c.  6,  anU^  p.  6. 
bary,  2  Phil.  85;  1  C.  P.  Coop.  t.  Cott.  <  By  5  Vic.  c.  6,  ante,  p.  6. 

148,  where  the  practice  was  fully  consid-  ^  Colebrooke,   v.    Attomey*GeneraI,   7 

«rcd  by  Lord  Cottenham;  Rt  Carl  Von  Pri.  146;  Crawford  v\  Attomev-General, 

FrantaioB,  2  De  6.  &  J.  126;  Rt  Rolt,  4  ib.\\  Ex  parU  Colebrooke,  7  Pri.  87;  i:« 

De  O.  &  J.  44;  Re  Holmes,  2  J.  &  U.  627;  parU  Durrand,  8  Anst  748. 


ety,  if  plain 
tiff  entitled 
to  relief; 
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Ch.  IV.  §  2.  proTiding  for  the  relief  of  accoantants  to  the  Crown  were  not  con- 
^'—  Y  — '  fined  to  cases  where  the  accountant  had  actually  been  sued  or 
pa«Mng  of  impeded ;  but  that  he  might  proceed  immediately,  even  during  the 
account*.  passing  of  his  accounts,  by  bill  in  Equity,  as  it  were  quia  timet} 
This  juriadio-  There  seems  no  reason  to  doubt,  that  accountants  to  the  Crown 
be  e^nSMd^  are  now  entitled  to  the  same  relief;  and  it  also  appears,  that  the 
by  the  Court  lurisdiction  in  all  the  above  cases  is  still  retained  by  the  Court  of 
^'  Exchequer;*  but  that  the  Court  of  Chancery  has  concurrent 
jurisdiction.' 
In  such  suits,  It  is  to  be  observed,  that  where  an  accountant  to  the  Crown 
^ne«a isnot  ^^^  relief  by  means  of  a  bill  against  the  Attorney-General,  the 
protected  Attorney-General  cannot,  if  the  accountant  is  entitled  to  relief 
m  18C0T-  pj.Q^g^|j  himself  by  demurrer  from  making  the  discovery  sought  by 
the  bill ;  and  in  the  case  of  Deare  v.  The  Attorney-  General^  such 
a  demurrer  was  overruled.*  In  that  case,  the  Attorney-General 
had  filed  an  information,  in  the  Court  of  Exchequer,  against  an 
army  agent,  for  an  account  of  his  dealings  with  the  War-office ; 
upon  which  the  defendant  filed  a  cross-bill  against  the  Attorney- 
General  and  the  Secretary-at-War,  alleging  that  certain  trans- 
actions had  taken  place  between  him  and  the  War-office  which 
amounted  to  a  settlement  of  accounts,  and  praying  a  quiettis.  To 
this  bill  the  Attorney-General  and  Secretary-at-War  put  in  general 
demurrers :  alleging,  as  the  cause  of  demurrer,  that  it  appeared  by 
the  bill  that  they  were  sued  as  officers  of  his  Majesty's  govern- 
ment, acting  for  and  on  behalf  of  his  Majesty,  and  concerning 
matters  arising  out  of  and  within  their  duty  and  employment  as 
such  public  officers,  and  not  in  any  manner  in  their  private  char- 
acter as  individuals.  On  the  argument  of  the  demurrer,  it  was 
alleged  on  the  part  of  the  Attorney-General,  that  the  plaintiff  in 
the,  cross-bill  was  not  entitled  to  the  relief  he  prayed ;  and  it  was 
strongly  urged  that,  not  being  entitled  to  the  relief  he  waa  not 
entitled  to  the  discovery ;  but  Lord  Abinger  L.  C.  B.  held,  that, 
although  the  plaintiff  was  not  entitled  to  the  specific  relief  prayed^ 
yet  that,  inasmuch  as  taking  the  facts  stated  in  the  bill  to  be  true, 
they  amounted  to  a  clear  defence  to  the  information  exhibited 
against  him  by  the  Attorney-General,  he  was  entitled  to  this  sort 
of  relief;  namely,  to  have  the  benefit  of  the  discovery,  for  the 
purpose  of  adducing  those  facts  before  the  Court  in  a  specific  and 
distinct  form,  when  both  the  causes  should  come  on  together. 
His  Lordship  further  said,  he  was  not  prepared  to  say  that  a  bill 
of  discovery  ever  had  or  ever  could  be  filed  against  the  Attomey- 

1  Colebrooke  v.  Attornej-Generalf   ubi  ^  Attoraej-GenenI  v.  The  Corporatioa 

ftp.  of  London,  8  Beav.  270,  285;  1  U.  L.  Ca. 

^  Attorney-General  v.  Hailing,  16  M.  &  440,  and  see  ante^  p.  6. 

W.  687,  700;  Attorney-General  v,  Hullett.  *  1  Y.  &  C.  Ex  197,  207. 
ib.97;  8  Beav.  288,  n  ;  Attomey-Greneral 
9.  Kingston,  6  Jur.  165,  £x. 
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General,  for  a  discovery  of  facts  that  could  be  neither  in  his  per-  Ch.  rv.  §  2. 
sonal  nor  in  his  official  knowledge,  or  that  the  Crown  would  be  ''-^■y  — ' 
bound,  through  the  medium  of  the  Attorney-General,  to  make 
that  discovery ;  but,  at  the  same  time,  it  had  been  the  practice, 
which  he  hoped  never  would  be  discontinued,  for  the  officers  of  the 
Crown  to  throw  no  difficulty  in  the  way  of  any  proceeding  for  the 
purpose  of  biinging  matters  before  a  Court  of  justice,  where  any 
real  point  that  required  judicial  decision  had  occurred. 

In  cases  in  which  the  rights  of  the  Crown  are  not  immediately  Where  rights 
concerned,  that  is,  where  the  Crown  is  not  in  possession,  or  a  title  onE^Sicident- 
vested  in  it  is  not  sought  to  be  impeached,  but  its  rights  are  only  ally  involved, 
incidentally  involved  in  the  suit,  it  is  the  practice  to  make  the  GeneraTmust 
Queen's  Attorney-General  a  party  in  respect  of  those  rights.^  be  a  party; 
Indeed,  it  seems  that  in  all  cases  of  this  description,  in  which  any  and  Court 
right  appears  to  be  in  the  Crown,  or  the  interest  of  the  Crown  ^a  without 
may  be  in  any  way  affected,  the  Court  will  refiise  to  proceed  J"™? 
without  the  Attomey-Greneral,*  unless  it  is  clear  the  result  will  be 
for  the  benefit  of  the  Crown,'  or  at  least  that  it  will  not  be  in  dis- 
affirmance or  derogation  of  its  interests.^ 

Thus,  in  Bcdch  v.  WastaU^^  and  in  Hayward  v.  Fry^^  where,  in  as  where 
consequence  of  the  outlawry  of  the  defendants,  it  was  held  that  ^^o°tSw" 
all  the  defendants'  interest  was  forfeited  to  the  Crown,  the  Court 
directed  the  plaintiff  to  obtain  a  grant  of  it  from  the  Exchequer, 


1  Ld.  Red.  80,  81.  In  a  suit  pending  in 
the  Supreme  Court  of  the  United  States, 
relative  to  disputed  boundary  between  two 
States,  a  motion  made  by  the  Attorney- 
General  on  behalf  of  the  United  States, 
before  a  replication  had  been  filed,  for 
leave  to  inter\'ene,  not  technically  as  a 
liarty  to  the  suit,  was  allowed,  and  leave 
was  given  him,  without  becoming  a  party 
to  the  suit,  to  file  testimony  and  be  neara 
on  the  argument,  but  not  to  interfere  with 
the  pleadings  or  evidence  on  behalf  of 
either  of  the  States.  Florida  v.  Georgia, 
17  How.  U.  S.  478.  This  course  of  pro- 
cedure was  admitted  to  be  at  variance 
with  the  English  practice  in  cases  where 
the  Government  have  an  interest  in  the 
issoe  of  the  suit,  but  it  was  adopted  to 
obviate  an  objection,  that  seemed  to  arise, 
that  the  United  States  could  not,  under 
the  provisions  of  the  Constitution,  become 
pHrties  in  the  United  States  Courts,  in  the 
legal  sense  of  the  term,  to  a  suit  between 
two  States.  The  other  States  were  held 
to  be  concerned  in  the  adiustment  of  the 
boundar}'  in  dispute,  and  their  interests 
are  represented  by  the  United  States. 
Taney  C.  J.  said :  **  It  would  hardly  be- 
come this  tribunal,  intrusted  with  juris- 
diction where  sovereignties  are  concerned, 
and  with  power  to  prescribe  its  own  mode 
of  proceedmg,  to  do  injustice  rather  than 
depart  from  English  precedents.  A  suit 
in  a  Court  of  justice  between  such  parties, 


and  upon  such  a  question,  is  without  ex- 
ample in  the  jurisprudence  of  any  other 
country.  It  is  a  new  case  and  requires 
new  modes  of  proceeding.  And  if,  as  has 
been  urged  in  aivument,  the  United  States 
cannot,  under  the  Constitution,  become  a 
party  to  this  suit,  in  the  legal  sense  of  that 
term,  and  the  Enf^lish  mc^e  of  proceeding 
in  analogous  cases  is  therefore  imprecti- 
cable,  it  furnishes  a  conclusive  argument 
for  adopting  the  mode  proposed.  For 
otherwise  there  must  be  a  failure  of  jus- 
tice."    Several  of  the  Judges  dissented. 

a  By  6  &  6  Vic.  c.  69,  §  2,  the  Attorney- 
General  is  to  be  made  a  party  defendant  m 
all  suits  under  that  Act  touching  any 
honor,  &c.,  in  which  the  Queen  may  have 
any  estate  or  interest.  As  to  the  necessity 
of  making  the  Attomev-General  a  party  in 
the  cases  of  aliens,  felons,  no  heir-at-faw, 
no  next  of  kin,  lunatics  and  idiots:  see 
anU^  Chap.  II.,  §  1;  Calvert  on  Parties, 
888,  et  ieq.  Where  next  of  kin  of  lunatic 
are  unknown,  petition  under  Trustee  Act, 
1860,  should  be  served  on  Attorney-Gen- 
eral, and  not  on  Solicitor  to  the  Treasuiy. 
Re  Rourke,  2  De  G.,  J.  &  S.  426. 

*  Hovenden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  618. 

^  Stafford  v.  Earl  of  Anglesey,  Hardies, 
181. 

6  1  P.  Wms.  445. 

^  lb,  446 ;  and  see  Rex  o.  Fowler,  Bnnb. 
88. 
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or  suit  relates 
to  boundaries 
of  provinces 
in  a  colony;. 

or  parties 
claim  under 
distinct 

S ants  from 
e  Crown, 
reserving  dif- 
ferent rents. 

Where  a  title 
in  the  Crown 
appears  upon 
the  record, 
though  no 
claim  is 
made. 


Where  the 
Sovereign  is 
concerned  as 
protector  of 
the  rights  of 
others: 


and  to  make  the  Attorney-General  a  party  to  the  suit.  In 
Burgess  v.  WheaJte^  Lord  Hardwicke  directed  the  case  to  stand 
over,  in  order  that  the  Attorney-General  might  he  made  a  party ; 
and  in  Penn  v.  Lord  BoMntore^  which  was  a  suit  for  the  execu- 
tion of  articles  relating  to  the  hoimdaries  of  two  provinces  in 
America,  held  under  letters-patent  from  the  King,  the  cause  was 
ordered  to  stand  over  for  the  same  purpose.  In  like  manner, 
in  Sovenden  v.  Lord  Annesley^  in  which  the  parties  claimed 
under  two  distinct  grants  from  the  Crown,  each  reserving  a  rent, 
hut  of  different  amounts,  it  was  held  that,  inasmuch  as  the  rights 
of  the  Crown  were  concerned,  the  Attorney-General  ought  to  be 
before  the  Court.*  In  Barclay  v.  Muasdl^^  Lord  Rosslyn  dis- 
missed the  bill,  because  a  title  appeared  upon  the  record  for  the 
Crown,  although  no  claim  had  been  made  on  its  behalf;  and  upon 
the  same  principle,  in  Dodder  v.  The  Bank  of  Efngkmd^  Lord 
£ldon  refused  to  order  the  dividends  of  stock  purchased  by  the 
old  Government  of  Switzerland,  which  had  been  received  before 
the  filing  of  the  bill,  to  be  paid  into  Court  by  the  trustees,  on  the 
application  of  the  new  Government,  which  had  •  not  been  recog- 
nized by  the  Government  of  this  country,  until  the  Attorney- 
General  was  made  a  party  to  the  suit.  But  although,  in  cases 
where  a  title  in  the  Crown  appears  upon  the  record,  the  Court 
will  not  make  a  decree  unless  the  Attorney-General  be  a  party  to 
the  suit,  yet  it  seems  that  the  circumstance  of  its  appearing  by  th^ 
record  that  the  plaintiff  has  been  convicted  of  manslaughter,  and 
that  a  conmiission  of  attainder  has  been  issued,  will  not  support  a 
plea  for  not  making  the  Attorney-General  a  party:  because  an 
inquisition  of  attainder  is  only  to  inform,  and  does  not  entitle  the 
Crown  to  any  right.''  It  seems,  however,  that  in  this  respect  an 
inquisition  of  attainder  differs  from  a  commission  to  inquire  whether 
a  person  under  whom  the  plaintiff  claims  was  an  alien  :  the  former 
being  only  for  the  sake  of  informing  the  Crown,  but  the  latter  to 
entitle.® 

The  necessity  of  making  the  Attorney-General  a  party  is  not 
confined  to  those  cases  in  which  the  interests  of  the  CroT\Ti  in  its 
own  right  are  concerned,  but  it  extends  also  to  cases  in  which  the 
Queen  is  considered  as  the  protector  of  the  rights  of  others. 
Thus,  as  we  have  seen,*  the  grantee  of  a  chose  in  action  from 
the  Crown  may  either  institute  proceedings  in  the  name  of  the 
Attorney-General,  or  in  his  own  name,  making  the  Attorney- 
General  a  defendant  to  the  suit;  and  so,  in  suits  in  which  the 


1  1  Eden.  177, 181. 

2  1  Yes.  S.  444. 
2  Sch.  &  Lef.  607. 
lb,  617. 
8  Yes.  424,  486. 


«  10  Yes.  862,  854. 

7  Burke  v.  Brown,  2  Atk.  899. 

8  Jlnd. 

^  AfUe^  p.  7. 
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Crown  may  be  interested  in  its  character  of  protector  of  the  rights    Ch.  IV.  §  2. 
of  others,  the  Attorney-General  should  be  made  a  party.    Thus,  ^'""V""— ^ 
the  Attorney-General  is  a  necessary  party  to  all  suits  where  the  "^[e^    * 
subject-matter  is,  either  wholly  or  in  part,  money  appropriated  for  matter  is 
general  charitable  purposes :  because  the  Queen,  kb  parens  pcUricB^  to  charity; 
is  supposed  to  superintend  the  administration  of  all  charities,  and 
acts  in  this  behalf  by  her  Attorney-General.^    Where,  however,  ^"^*^^**"^ 
a  legacy  is  given  to  a  charity  already  established,  as  where  it  is  establWied. 
^vcn  to  the  trustees  of  a  particular  foundation,  or  to  the  treasurer 
or  other  oflScer  of  some  charitable  institution,  to  become  a  part  of 
the  general  funds  of  such  foundation  or  institution,  the  Attorney- 
General  need  not  be  a  party,  because  he  can  have  no  interference 
with  the  distribution  of  their  general  ftmds.*    And  it  seems  that  Distinction, 
there   is   a   distinction   where   trustees  of  the   charity   are   ap-  chSty, 
pointed  by  the  donor,  and  where  no  trustees  are  appointed,  but  jj®**  *  ^JS" 
there  is  a  devise  immediately  to  charitable  uses ;  in  the  latter  case,  and  wliero 
there  can  be  no  decree  unless  the  Attorney-General  be  made  a  ^^^ "' 
party,  but  it  is  otherwise  where  trustees  are  appointed  by  the 
donor.*    Therefore  where  a  bill  was  filed  to  establish  a  will,  and 
to  perform  several  trusts,  some  of  them  relating  to  charities  in 
which  some  of  the  trustees  were  plaintiffs,  and  other  trustees  and 
several  of  the  cestm  que  trusts  were  defendants,  an  objection,  be- 
cause the  Attorney-General  was  not  .made  a  defendant,  was  over- 
ruled :  it  being  considered  that  some  of  the  trustees  of  the  charity* 
being  defendants,  there  might  be  a  decree  to  compel  the  execution 
of  trusts  relating  to  these  charities.*    In  that  case,  it  was  said 
by  Lord  Macclesfield,  that  if  there  should  be  any  collusion  between 
the  parties  relating  to  the  charity,  the  Attorney-General  might, 
notwithstanding  a  decree,  bring  an  information  to  establish  the 
charity  and  set  aside  the  decree,  and  that  he  might  do  the  same, 
though  he  were  made  a  defendant,  in  case  of  collusion  between  the 
parties.    But  it  seems  that  the  mere  circumstance  of  the  Attorney- 
General  not  having  been  made  a  party  to  the  proceeding,  will  not 
be  a  sufficient  ground  to  sustain  an  information  for  the  purpose  of 
setting  aside  a  decree  made  in  a  former  suit,  unless  the  decree  is 
impeached  upon  other  grounds.* 


1  "The  duty  of  maintaining  the  rights 
of  the  public,  nnd  of  a  nmnber  of  persons 
too  indefinite  to  vindicate  their  own,  has 
Tested  in  the  Commonwealth,  and  is  exer- 
cised in  Massachosetts,  as  in  England, 
through  the  Attorney-General.  Gomg  v. 
Emerv,  16  Pick.  119: 'County  Attorney  v. 
May,  6  Cnsh.  888-^40;  Genl.  Sts.  c.  14,  §20. 
It  IS  upon  this  ground,  that,  in  a  suit  insti- 
tnted  by  the  trustees  of  a  charity  to  obtain 
the  instructions  of  the  Court,  the  Attorney- 
General  should  be  made  a  party  defendant, 
as  he  has  been  by  order  of  the  Court  in 
thii  case."    Gray  J.  in  Jackson  v.  Phillips, 


14  Allen,  689,679,680;  see  Harvard  Col- 
lege V.  Socie^  for  Promoting  Theological 
Education.  8  Grav,  280. 

*  Wellbeloved  v,  Jones,  1  8.  &  S.  40, 
48:  Chitty  v.  Parker,  4  Bix>.  C  C.  88. 

8  4Vinr600.  PI.  11,  notU;  2  Eq.  Ca.  Ab. 
167.  pi.  18,  n. 

^  It  appears  from  a  subsequent  part  of 
the  ca»e  that  one  of  the  trustees  of  the 
charity  wss  abroad. 

*  Monil  V.  Lawson.  4  Vin  600,  pi.  11 ;  2 
Eq.  Cs.  Ab.  167,  pi  18. 

*  Attorney-General  v,  Warren,  2  Swanst 
291,  811. 
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Where  j^ft  is 
to  achantable 
institution 
not  of  a 
pennanent 
nature,  or 
whose  objects 
are  not 
defined. 


Where  given 
to  trustees  of 
an  existing 
charity,  but 
on  definite 
trusts. 


Where  pri- 
vate charity 
concerned. 


When  it  is  said  that,  in  cases  where  a  legacy  is  given  to  the 
trustees  of  a  charity  already  in  existence,  for  the  general  purposes 
of  the  charity,  it  will  not  be  necessary,  in  a  suit  concerning  it,  to 
make  the  Attorney-General  a  defendant,  the  rule  must  be  under- 
stood to  apply  only  to  those  charities  which  are  of  a  permanent 
nature,  and  whose  objects  are  defined ;  for  it  has  been  determined, 
that  where  legacies  are  given  to  the  officers  of  a  charitable  insti* 
tution  which  is  not  of  a  pennanent  nature,  or  whose  objects  are 
not  defined,  it  is  necessary  to  make  the  Attorney-General  a  party 
to  a  suit  relating  to  them.  Thus,  in  the  case  of  WeHbdoved  v. 
Jones^  where  a  legacy  was  given  to  the  officers,  for  the  time 
being,  of  an  academical  institution,  established  at  York  for  the 
education  of  dissenting  ministers,  which  officers,  with  the  addition 
of  such  other  persons  as  they  should  choose  (in  case  they  should 
think  an  additional  number  of  trustees  necessary),  were  to  stand 
possessed  of  the  money,  upon  trust,  to  apply  the  interest  and  divi- 
dends for  the  augmentation  of  the  salaries  of  dissenting  ministers, 
a  preference  being  given  to  those  who  shduld  have  been  students 
in  the  York  institution,  and  in  case  such  institution  should  cease, 
then  upon  trust  that  the  persons  in  whose  names  the  fund  should 
be  invested,  should  transfer  the  same  to  the  principal  officers  for 
the  time  being  of  such  other  institution  as  should  succeed  the  same, 
or  be  established  upon  similar  principles :  Sir  John  Leach  V.  C. 
upon  a  bill  filed  by  the  officers  of  the  institution,  praying  to  have 
the  fund  transferred  to  them,  to  which  the  Attomey-€reneral  was 
no  party,  ordered  the  case  to  stand  over,  with  leave  to  amend  by 
making  the  Attorney-General  a  party :  his  Honor  observing,  that 
the  Court  could  never  permit  the  legacy  to  come  into  the  hands  of 
the  plaintiffs,  who  happened  to  fill  particular  offices  in  the  society, 
but  would  take  care  to  secure  the  objects  of  the  testator  by  the 
creation  of  a  proper  and  pennanent  trust,  and  upon  hearing  the 
cause,  would  send  it  to  the  Master  for  that  purpose ;  and  that  it 
would  be  one  of  the  duties  of  the  Attomey-Greneral  to  attend  the 
Master  upon  the  subject.  And  even  in  cases  where  a  legacy  is 
given  to  the  trustees  of  a  charity  already  in  existence,  the  trusts  of 
which  are  of  a  permanent  and  definite  nature,  unless  it  appears, 
from  the  terms  of  the  bequest,  that  the  trusts  upon  which  the  legacy 
is  given  are  identical  with  those  upon  which  the  general  funds  of 
the  corporation  are  held,  it  is  necessary  to  make  the  Attorney- 
General  a  paity.^ 

It  is  to  be  observed  also,  that  the  Attorney-General  is  a  necessary 

1  1  S.  &  S.  40,  48.  Attorney-General  a  defendant    Harvard 

2  Corporation  of  the  Sons  of  the  Clei^  College  «.  Society  for  Promotinff  Theoloir- 
«.  Mose,  9  Sim.  610, 618.  A  bill  in  Equity  ical  Educntion,  8  Gray,  280;  Governors 
for  the  transfer  of  a  nubile  charity  to  new  of  Christ's  Hospital  o.  Attomey-Genttal, 
trustees  may  be  nled  by  the  present  6  Hare,  267 ;  see  Jackson  u.  Phillips^  14 
trustees  in  their  own  namesj  making  the  Allen,  689. 
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party  only  where  the  charity  is  in  the  nature  of  a  general  charity ;  Ch.  IV.  §  2. 
and  that  where  it  is  merely  a  private  charity,  it  will  not  be  neces- 
sary to  bring  him  before  the  Court.  Thus,  where  the  suit  related 
to  a  voluntary  society,  entered  into  for  the  purpose  of  providing  a 
weekly  payment  to  such  of  the  members  as  should  become  neces- 
sitous, and  their  widows,  Lord  Hardwicke  overruled  the  objection 
that  the  Attorney-General  was  not  a  party :  because  it  was  in  the 
nature  only  of  a  private  charity.^ 

Wlien  the  Attorney-General  is  made  a  defendant  to  a  suit,  it  Answer  of  the 
is  entirely  in  his  discretion  whether  he  will  put  in  a  full  answer  or  q^^' 
not.*  Formerly,  the  usual  course  was  for  him  to  put  in  a  general  general  form 
answer,  stating  merely  that  he  was  a  stranger  to  the  matters  in  p^^^^*® 
question,  and  that,  on  behalf  of  the  Crown,  he  claimed  such  rights 
and  interests  as  it  should  appear  to  have  therein,  and  prayed  that 
the  Court  would  take  care  of  such  rights  and  interests  of  the 
Crown  in  the  same.'  In  cases,  however,  in  which  the  interest  of 
the  Crown,  or  the  purposes  of  public  justice  require  it,  a  full  answer 
will  be  put  in  :^  as  in  Craufurd  v.  The  Attorney"  Oenercd^^  in 
which  -  case  the  Lords  of  the  Treasury  had  directed  that  the  ques- 
tion might  be  brought  before  the  consideration  of  a  Court  of 
Justice ;  and  it  would,  therefore,  have  been  unbecoming  in  the 
Attomey-Greneral  to  urge  any  matter  of  form  which  might  prevent 
the  case  from  being  properly  submitted  to  the  Court  before  which 
it  was  brought.'  In  MvHngton  v.  The  Attorney- General,''  the 
Attorney-General,  being  one  of  the  defendants  to  a  bUl  of  inter- 
pleader, put  in  the  usual  general  answer,  upon  which  the  other 
defendants  moved  that  the  bill  might  be  dismissed,  and  the  injunc- 
tion dissolved ;  the  Attorney-General  opposed  the  motion,  and  at 
the  same  time  prayed  that  he  might  be  at  liberty  to  withdraw  his 
general  answer,  and  put  in  another,  insisting  upon  the  particular 
right  of  the  Crown  to  the  money  in  question :  which  was  granted. 

The  answer  of  the  Attomey-Greneral  is  put  in  without  oath,  but  Answer  of 
is  usually  signed  by  him.    And  it  seems  that  such  an  answer  is  not  GcnenJuput^ 
liable  to  be  excepted  to,  even  though  it  be  to  a  cro8&-bill  filed  by  in  without 
the  defendant  in  an  information,  for  the  purpose  of  obtaining  a  ^^otbe 
discovery  of  matters  alleged  to  be  material  to  his  defence  to  the  excepted  to. 
information.    We  have,  however,  seen  before  that  where  a  cross- 
bill is  filed  against  the  Attorney-General,  praying  relief  as  well  as 
discovery,  he  cannot  protect  himself  from  answering  by  means  of  a 
demurrer : '  but  whether  he  could,  by  such  means,  protect  himself 

1  Anon.,  8  Atk.  277.  »  7  Pri.  1. 

3  Davison  v.  Attorney-General,  6  Pri.  ^  See  also  Deare  v.  Attomey-Greneral,  1 

898,  n.  T.  &  C.  Ex.  197. 

•  See  Banb.  808;  1  Hare,  228.  7  Bunb.  808. 

«  Colebrooke  v.  Attorney-General,  7  Pri.  *  Deare  v.  Attorney-General,  vbi  np. ; 

193.  ante,  p.  184. 


140 


PERSONS  •AGAINST  WHOM  A  SUIT  MAY  BE  INSTITUTED. 


Ch.  IV.  §  2. 


Present 
practice. 


His  right  to 
costs. 


Solicitor- 
General  made 
defendant 
during 
vacancy  in 
office  of  At- 
torney-Gen- 
eral, and  in 
informations 
by  the  latter 
at  variance 
irith  interests 
of  public  char- 
ity, or  of  the 
drown. 


from  answering  a  mere  bill  of  discovery,  does  not  appear  to  have 
been  decided ;  it  is  most  probable  that  he  might,  and  that  the 
Court  would,  in  such  a  case,  if  discovery  were  wanted  from  the 
Crown,  leave  the  party  to  prefer  his  Petition  of  Right.^ 

Under  the  present  practice,  the  usual  course  is  for  the  Attorney- 
General  to  put  in  no  answer ;  but  in  cases  of  the  description  above 
mentioned,  it  is  presumed  that  the  proper  course  is  to  file  interrog- 
atories for  his  examination,  and  that  he  would  then  put  in  a  frdl 
answer. 

The  right  of  the  Attorney-General  to  receive  his  costs,  where  he 
is  made  a  defendant  to  a  suit,  has  been  before  noticed ;  ^  it  will 
suffice,  therefore,  here  to  repeat,  that  there  seems  to  be  no  rule 
against  the  Attomey-Greneral  receiving  his  costs,  where  he  is  made 
a  defendant  in  respect  of  legacies  given  to  charities ;  and  that  in 
Moggridge  v.  ThackuoeO^  costs  were  given  to  all  parties,  including 
the  Attorney-General,  as  between  solicitor  and  client,  out  of  the 
frmd  in  Court.  It  appears  also  that  he  frequently  receives  his 
costs  where  he  is  made  a  defendant  in  respect  of  the  rights  of  the 
Crown,  in  cases  of  intestacy.*  There  is  no  invariable  practice  of 
giving  him  his  costs  in  all  cases  out  of  the  frmd,  the  subject-matter 
of  the  suit.* 

During  the  vacancy  of  the  office  of  Attomey-Gteneral,  the  So- 
licitor-General may  be  made  a  defendant  to  support  the  interests 
of  the  Crown ;  •  and  where  there  has  been  an  information  by  the 
Attorney-General,  the  object  of  which  has  been  to  set  up  a  general 
claim  on  behalf  of  the  Crown,  at  variance  with  the  interests  of  a 
public  charity,  the  Solicitor-General  has  been  made  defendant,  for 
the  purpose  of  supporting  the  interests  of  such  charity  against  the 
general  claim  of  the  Attomey-Greneral.  On  the  other  hand,  where 
an  information  was  filed  by  the  Attomey-Greneral,  claiming  certain 
property  for  charitable  pui-poses,  inconsistent  with  the  rights  of 
property  of  the  Crown,  the  Solicitor-General  was  made  a  defendant, 
as  the  officer  on  whom  the  representation  of  such  rights  had  de- 
volved.' 

The  means  of  obtaining  the  appearance  or  answer  of  the 
Attorney-General,  will  be  found  in  the  subsequent  Chapters  upon 
Process.* 

<  Perkins  v.  Bradley,  1  Hare,  219,  284. 

«  Ld.  Red.  102. 

"^  Attorney-General  «.  Dean  and  Canons 
of  Windsor,  24  Beav.  679;  4  Jur.  N.  S. 
818;  1  H.  L.  Ca.  869;  6  Jur.  N.  S.  883; 
and  see  'Attomey-Geneial  v.  Mayor  of 
Bristol,  2  J.  &  W.  812;  Attomev-General 
V.  Ironmongers*  Company,  2  M.  &  K. 
678,  n. 

8  See  po^  Chap.  Vin.  §  4;  Chap.  X. 
{  2. 


1  Deare  «.  Attorney-General,  vbi  wp. 

3  AnUy  p.  12. 

8  7  Yes  >86, 88,  affirmed  by  H.  L. ;  see  18 
Ves.  416. 

^  Attorney-General  «.  Earl  of  Ashbum* 
ham,  1  S. '&  S.  897;  ardt^  p.  12;  see 
now  18  &  19  Vic.  c  90,  §  1,  as  to  costs  of 
Attorney-General  in  revenue  suits;  and 
24  &  26  Vio.  c.  92,  §  1,  in  cases  as  to  suc- 
cession duty.  And  see  28  &  24  Vic.  c.  84, 
§{  11, 12,  apU  p.  182. 
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Ch.  IV.  §  8. 

Section  in. —  Governments  of  Foreign  States  and  AmbcLssadors. 

It  has  before  been  stated,  that  the  Sovereign  of  a  foreign  country  x  foreign 
recofiniized  by  this  Government,  may  sue  either  at  Law  or  in  Sovereign,  bj 

p."'  I.  /»  T.it  Buing  here, 

£qmty,  m  respect  of  matters  not  partaking  of  a  political  char-  submits  to  the 
acter;*  and  it  has  been  determined,  that  if  he  files  a  bill,  a  cross-  J^"*iiction; 
bill  may  be  filed  against  him ;  because,  by  suing  here,  he  submits  bill  may^bT 
himself  to  the  jurisdiction  of  the  Court ;  and,  in  such  a  case,  if  re-  ^^^  against 
'quired,  he  is  bound  to  answer  upon  oath,^ 

The  question  whether  a  foreign  Sovereign,  who  has  not  sub-  Duke  of 
mitted  to  the  jurisdiction,  can  be  sued  in  the  Courts  of  this  country,  ^^^ 
was  raised  in  the  case  of  the  Duke  of  JBrunswick  v.  The  J^ng  of  Hanover. 
JETanover.^  It  was  an  important  feature  in  this  case,  that  the  de- 
fendant, as  a  subject  of  this  kingdom,  had  renewed  his  allegiance 
after  his  accession  to  the  throne  of  Hanover,  and  exercised  the 
rights  of  an  English  peer.  *rhe  general  object  of  the  suit  was  to 
obtain  an  account  of  property  belonging  to  the  plaintiff  alleged  to 
have  been  possessed  by  the  defendant,  under  color  of  an  instrument 
creating  a  species  of  guardianship  unknown  to  the  law  of  England. 
None  of  the  acts  complained  of  took  place  in  this  coimtry,  or  were 
done  by  the  defendant  before  he  became  King  of  Hanover.  More- 
over, tJiough  it  was  not  necessary  to  decide  the  question,  the 
Court  seemed  to  consider  that  those  acts  were  of  a  political  char- 
acter. The  defendant  demurred  to  the  bill ;  and  in  giving  judg- 
ment upon  the  demurrer.  Lord  Langdale  M.  R.  after  elaborately 
reviewing  all  the  authorities  and  arguments  upon  the  subject, 
said :  ^^  Hia  Majesty  the  King  of  Hanover  is,  and  ought  to  be,  ex- 
empt from  all  liability  of  being  sued  in  the  Courts  of  this  country, 
for  any  acts  done  by  him  as  King  of  Hanover,  or  in  his  character 
of  sovereign  prince ;  but  being  a  subject  of  the  Queen,  he  is  and 
ought  to  be  liable  to  be  sued  in  the  Courts  of  this  country,  in  re- 
spect of  any  acts  and  transactions  done  by  him,  or  in  which  he 
may  have  been  engaged,  as  such  subject.  And  in  respect  of  any 
act  done  out  of  the  realm,  or  any  act  as  to  which  it  may  be  doubt- 

1  Ante^  p.  17.  Chelmsford    L.  C,  and  by  Lord  Cairns 

*  Uullett  V.  King  of  Spain,  2  Bligh,  N  S.  L.  J.,  tiiat  the  Court  may  stay  proceedings 

47 ;  1  Dow  &  CI.  169 ;  8.  C.  7  Bligh  N.  S.  in  the  original   suit,  until  the  roeuns  of 

85V.    A  foreign  Sovereign  State,  acting  discovery  are  secured  m  the   cross-suit, 

under  a  fepublican  fonn  of  government  bee  Columbian  Government  t;.  Rothschild, 

and  recognized  in  that  capacity,  may  sue  1  Sim.  94;   Prioleau  v.  United  States  of 

in  the  English  Courts  in  its  own  name  so  America  and  Andrew  Johnson,  L.  R.  2 

reco^ized.    Such  State  is  not  bound  to  £q.   669;    S.   C.   nom.  United  States  of 

sue  m  the  name  of  any  officer  of  the  Gov-  Amencav.  Prioleau,  12  Jur.  N.  S.  724; 

emment.  or   to  join  as  co-plaintiff  any  United  States  of   America  v.    Wagner, 

such  officer  on  whom  process  may   be  L.  K.  8  £q.  724. 

•ervedj  and  who  may  be  called  upon  to  *  6  Beav.  1 ;  affirmed  2   H.  L.  Ca.  1 ; 

Ipve  discovery  upon  a  cross-bill.    United  and  see  Wadsworth  r.  Queen  of  bpain, 

tttates  of  America  v*  Wagner,  L.  R.  2  Ch.  17  Q.  B.  171;  Gladstone  v.  Musnrus  Bejf 

Ap.    682.     But   it  was   held   by    Lord  1  H.  &  M.  496;  9  Jur.  ^,  S.  71. 
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Ch.  IV.  §  3. 


Where 
foreign  State 
is  interested 
in  fund  about 
to  be  distrib- 
uted. 


Ambassa- 
dors. 


Where 
subjects  of 
Sovereign, 
to  whom 
accredited. 


ful  whether  it  ought  to  be  attributed  to  the  character  of  Sovereign, 
or  to  the  character  of  subject,  it  appears  to  me,  that  it  ought  to  be 
presumed  to  be  attributed  rather  to  the  character  of  Sovereign, 
than  to  the  character  of  subject."^  Accordingly,  as  it  did  not 
appear  that  the  alleged  acts  and  transactions  of  the  defendant  were 
of  such  a  description  as  could  render  him  liable  to  be  sued  in  this 
country,  the  demurrer  was  allowed.  It  'further  appears  from  the 
last^mentioned  case,  that  as  a  Sovereign  prince  is  prima  fa/de  en- 
titled to  special  immunities,  it  ought  to  appear  on  the  bill  that  the 
case  is  not  one  to  which  such  special  immunities  extend.*  * 

There  have,  moreover,  been  cases  in  which,  the  Court  being 
called  upon  to  distribute  a  fund  in  which  some  foreign  Sovereign 
or  State  may  have  had  an  interest,  it  has  been  thought  expedient 
and  proper  to  make  such  Sovereign  or  State  a  party.  The  effect 
has  been  to  make  the  suit  perfect  as  to  parties,  but,  as  to  the 
Sovereign  made  a  defendant,  the  effect  has  not  been  to  compel,  or 
attempt  to  compel,  him  to  come  in  and  submit  to  judgment  in  the 
ordinary  course,  but  to  give  him  an  opportunity  to  come  in  and 
claim  his  right,  or  establish  his  interest  in  the  subject-matter  of 
the  suit." 

With  regard  to  Ambassadors,  by  Stat.  7  Ann,  c.  12,  all  writs 
and  processes  sued  forth  and  prosecuted,  whereby  the  person  of 
any  Ambassador,  authorized  and  received  as  such  by  her  Majesty, 
may  be  arrested  or  imprisoned,  or  his  goods  distrained,  seized,  or 
attached,  are  to  be  deemed  to  be  utterly  null  and  void.  This  Act 
professes  to  be,  and  has  frequently  been  adjudged  to  be,  declarar 
tory,*  and  in  coniii'mation  of  the  Common  Law;  and,  as  Lord 
Tenterden  said,^  "  it  must  be  construed  according  to  the  Common 
Law,  of  which  the  law  of  nations  must  be  deemed  a  part."  The 
5th  section  of  the  Act  excepts  the  case  of  a  bankrupt  in  the  service 
of  any  Ambassador.' 

Cases  have  frequently  occurred  in  which  an  Ambassador  has 
himself  been  a  subject  of  the  Sovereign  to  whom  he  was  accred- 
ited ;  and,  notwithstanding  some  difference  of  opinion,  it  seems 
to  be  considered,  that  such  an  Ambassador  would  not  enjoy  a 
perfect  immunity  from  legal  process,  but  would  enjoy  an  immu- 
nity extending  only  to  such  things  as  are  connected  with  his  office 
and  ministry,  and  not  to  transactions  and  matters  wholly  distinct 
and  independent  of  his  office  and  its  duties.'' 


1  6  Beav.  67. 

2  See  6  Beav.  58. 

s  76^.  89.  In  Gladstone  v.  Musurus 
Bey,  1  H.  &  M.  495;  9  Jur.  N.  S.  71,  the 
Sultan  was  made  a  defendant,  but  did  not 
appear. 

^  1  B.  &  C.  562. 

8  Ibid, 

0  See  as  to  this  statute,  Service  f.  Casta- 


neda,  2  Coll.  66;  Taylor  v.  Best,  14  C.  B. 
487;  18  Jur.  402;  see  also  Gladstone  v. 
Musurus  Bey,  vhi  wp.^  in  which  V.  C. 
Wood  held  on  this  statute,  that  a  foreifni 
ambassador  cannot  be  impleaded  before 
an  English  tribunal. 

7  6  Beav.  52.  As  to  the  rights  and  ex- 
emptions of  Ambassadors,  see  1  Kent  (11th 
ed.),  Z^etieq,  182. 
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Section  IV. —  Corporations  and  Joint- Stock  Companies. 


Ch.  rv.  §  4. 


It  h^s  been  stated  before,^  that  corporations  aggregate  must  be  Corporations 
sued  by  their  corporate  name,  that  is,  by  their  name  of  foundation :  J^^^^Jf® 
though  it  has  been  said  that,  if  a  corporation  be  known  by  a  par-  poratename; 
ticular  name,  it  is  sufficient  to  sue  it  by  that  name.*    This,  how- 
ever, must  be  confined  to  the  case  of  a  corporation  by  prescription ; 
for  in  other  cases,  where  the  commencement  of  it  appears  by  the 
record,  it  can  have  no  other  name  by  use  than  that  under  which 
it  has  been  incorporated,  and  the  Court  will  not  permit  it  to  be 
sued  by  any  other  name.* 

A   corporation  aggregate  which  has  a  head  cannot  be  sued  but  not  with- 
without  it :  because  without  its  head  it  is  incomplete.*    It  is  not,  ^"'  *^®  ^®*^' 
however,  necessary  to  mention  the  name  of  the  head ;  *  nor  \a  it  individual 
in  general  proper  to  make  individual  members  of  aggregate  cor-  ^t^rwcMsm 
porations  parties  by  their  proper  Christian  and  surnames:  though  parties; 
cases  may  occur  where  this  will  be  permitted,  for  the  purpose  of 
compelling  a  discovery  from  them  of  some  fact  which  may  rest  in  unless  for 
their  own  knowledge.    Thus,  in  the  case  put  by  Lord  Eldon,  in  ^SSS?^  * 
Dummer  v.  The  Corporation  of  Chippenhmn^  of  an  individual 
corporator  whose  estate  was  charged  with  a  rent  or  payment  to  a 
charitable  use,  of  which  the  corporation  had  the  management,  and 
who  had  obtained  possession  of  the  deed,  and  had  destroyed  or 
cancelled  it,  his  Lordship  was  of  opinion  that,  upon  an  information 
for  the  purpose  of  having  the  estate  of  the  charity  properly  ad- 
ministered by  the  corporation,  it  would  be  perfectly  competent  to 
call  upon  the  mayor,  if  he  was  the  individual  implicated  in  that 
conduct)  not  only  to  answer  with  the  rest  imder  their  common 
seal,  but  also  to  answer  as  to  the  circumstances  relative  to  the 
deed  supposed  to  be  in  his  hands.     So  also,  in  the  principal  case, 
which  was  that  of  a  bill  by  a  schoolmaster  against  a  corporation 
who  were  trustees  of  a  charity,  to  be  relieved  against  a  resolution 
of  the  trustees  by  which  he  was  deprived  of  his  office  of  school- 
master, on  the  gi'ound  that  the  resolution  had  been  pronounced  by 
five  of  the  members  of  the  corporation,  from  improper  motives 
with  reference  to  a  parliamentary  election,  to  which  bill  the  five 


1  AfiU^  p.  21. 

3  Attomey-Genenil  v.  Corporation  of 
Worcester,  2  Fhil.  8;  1  C.  P.  Coop.  t. 
Cott.  18. 

*  llnd,  A  corporation  can  be  called  to 
•nswer  only  by  its  corporate  name. 
Binnej*8  case,  2  Bland,  99;  see  (xnHty  21, 
note. 

4  2  Bac.  Ab.  tit.  Corp.  (E.)  PI.  2.  In 
Daugmrs  v.  Rivaz,  28  Beav.  288,  249;  6 
Jar.  xf.  8.  864,  it  was  held,  that  the  cor- 


poration of  the  French  Protestant  Church 
jiHvinf;  become  divided  into  sepamte 
churches,  and  there  being  no  public  offi- 
cer at  the  head  of  the  corporation,  the 
bill  was  properly  filed  against  the  govern- 
ing body  of  t^e  particular  church,  and 
not  against  the  corporation  by  its  corpo- 
rate name. 

6  8Salk.  108;  1  Leon.  807. 

0  14  Yes.  246,  264. 


f 
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PERSONS   AGAINST  WHOM  A   SUIT   MAT  BE   INSTITUTED. 


Ch.  IV.  §4.  members  were  made  parties,  for  the  purpose  of  obtaining  from 
them  an  answer  upon  oath  as  to  their  alleged  improper  conduct,  a 
demurrer,  which  had  been  put  in  by  these  five  members  on  the 
ground  that  no  title  was  shown  to  the  discovery  against  them» 
was  overruled  by  Lord  Eldon.  And  in  the  case  of  the  Attorney^ 
General  v.  WtlsQUy^  a  corporate  body,  suing  both  as  plaintiff  and 
relator,  sustained  a  suit  against  five  persons,  formerly  members  of 
the  corporation,  in  respect  of  ui\authorized  acts  done  by  them  in 
the  name  of  the  corporation.^ 

It  has  been  thought  that,  as  a  corporation  can  sue  within  a  for- 
eign jurisdiction,  there  is  no  reason  why  it  may  not  be  sued  with- 
out its  jurisdiction,  in  the  same  manner,  and  under  the  same 
regulations,  as  domestic  corporations ;  *  and  accordingly,  in  some 
States,  foreign  corporations  have  been  held  to  answer  to  actions 
in  their  Courts.*  Corporations  created  by  any  other  State,  having 
property  in  Massachusetts,  shall  be  liable  to  be  sued,  and  their 
property  shall  be  subject  to  attachment,  in  like  manner  as  residents 
of  other  States  having  property  in  that  State  are  liable  to  be  sued 
and  their  property  to  l^e  attached,* 

The  practice  of  making  the  ofiicers  or  servants  of  a  corporation 
parties  to  a  suit,  for  the  purpose  of  eliciting  from  them  a  discovery, 
upon  oath,  of  the  matters  charged  in  the  bill,  has  been  too  fr^ 
quently  acted  upon  and  acknowledged  to  be  now  a  matter  of 
doubt.®  The  first  case  which  occurs  upon  the  point  is  an  anony- 
mous one,  in  Vernon,''  where  a  bill  having  been  filed  against  a 


Officers  of 
corporations 
may  be  made 
parties  for  the 
purpose  of 
oisooyeiy. 


1  C.  &  P.  1,  21;  Angell  &  Ames,  Corp. 
5  676. 

3  There  are  cases  in  which  a  bill  in 
Eqaity  will  lie  against  a  corporation  for 
diverting  or  misapplying  its  funds  or  credit, 
&c.|  by  one  of  its  members.  CunliiiiB  v. 
Manchester  and  Bolton  Canal  Co.,  1  My.  & 
R.  181,  note;  Dodge  v.  VVolsey,  18  How. 
U.  S.  881;  Manderson  v.  Commercial 
Bk.,  28  Penn.  879;  Bait  &  Ohio  K.K.  Co. 
V.  City  of  Wheeling,  18  Gratt.  40;  Pea- 
body  V.  Flint,  6  Allen,  62;  Angell  &  Ames, 
Corp  (6th  ed.)  §  391;  Salomons  v.  Laing, 
12  Beav.  889;  Uudges  v.  Screw  Oo  ,  8  K. 
I.  9 ;  K.K.  Co.  V.  Harris,  27  Miss.  517 ;  poU, 
Parties  to  suit;  see  Her!»ey  v.  Yeazie,  24 
Maine,  9.  An  individual  stockholder  may 
maintain  a  suit  in  Equity  against  the  direc- 
tors of  a  corporation  for  misconduct  in 
office.  Allen  v.  Curtis,  26  Conn.  466; 
Schley  v.  Dixon,  24  Geo.  278;  Kean  v, 
Johnson,  1  Stock.  (N.  J.)  401;  Binney*s 
case,  8  Blnnd,  142;  Kevere  v.  Boston 
Copper  Co.,  i6  Pick.  861;  Brown  o. 
Vandvke,  4  Halst.  Ch.  (N.  J.)  797;  see 
Durfee  v.  Old  Colony,  &c.  K.K.  Co.,  6 
Allen,  280 ;  antej  26,  and  note. 

^  Bushel  V.  Commonwealth  Insurance 
Co.,  15  Serg.  &  R.  176;  Angell  &  Ames, 
Corp.  (6th  ed.)  §  402. 


4  Day  V.  Essex  County  Bank,  18  Vt. 
97 ;  St.  Louis  Perpetual  Ins.  Co.  v.  Cohen, 
9  Missou.  422;  Angell  &  Ames,  Corp. 
(6th  ed.)  §  402-407. 

6  Genl.  Sts  of  Mass.  c.  68,  §  16;  Sillo- 
way  V.  Columbian  Ins.  Co.,  8  (iray,  IW; 
see  Libby  v.  Hodffdon,  9  N.  H.  894; 
Moulin  V.  Ins.  Co.,  4Zabrisk.  222;  Thomas 
V.  Merchants*  Bank,  9  Paige,  215;  Nash 
V  Rector,  &c.  of  the  Evangelical  Lutheran 
Church,  1  Miles,  78;  Peckham  v.  North 
Parish  in  Haverhill.  16  Pick.  274;  Erick- 
son  V.  Nesmith,  4  Allen,  287. 

But  in  VVilliston  v.  Mich.  Southern  and 
Northern  Ind.  R.R.  Co.,  18  Allen,  400,  it 
was  held  that  no  equitable  relief  can  be 
granted  in  Massachu&ets  against  a  foreign 
corporation  which  has  neither  officers  nor 
place  of  business  in  Massachusetts,  for  a 
failure  to  declare  and  pay  dividends 
according  to  the  stipulatious  of  their  cer- 
tificates of  stock.  Service  of  the  writ  had 
been  made  iti  this  case  only  by  trustee 
process,  attaching  funds  in  the  hands  of 
the  debtors  of  the  defendants  in  Massii- 
chusetts.  See  Stephenson  v.  Davis,  66 
Maiue,  78. 

«  Ld.  Red.  188, 189. 

7  1  Vem.  117;  but  the  answer  cannot 
be  read  against  the  Corporation:  Wych  v. 
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corporation  to  discover  writings,  and   the  defendants  answering    Ch.  IV.  §4. 

under  their  common  seal,  and  so,  not  being  sworn,  would  answer   ^—  ■  y — — ^ 

nothing  to  their  prejudice,  it  was  ordered  that  the  clerk  of  the 

compai\y,  and  such  principal  members  as  the  plaintiff  should  think 

fit,  should  answer  on  oath,  and  that  the  Master  should  settle  the 

oath.    In  the  case  of  GlasscoU  v.  Copper  Miner^   Company^  the 

plaintiff  was  sued  at  Law  by  a  body  corporate,  and  filed  his  bill 

for  discovery  only :  making  the  governor,  deputy-chairman,  one  of 

the  directors,  and  the  secretary  of  the  company  co-defendants  with 

the  company.    It  was  objected,  upon  demurrer  to  the  bill,  that  an 

officer  of  a  corporation  could  not  be  made  a  co-defendant  to  a  bill 

which  sought  for  discovery  only,  or,  at  any  rate,  that  individual 

members  could  not  be  joined  as  defendants  with  the  corporation 

at  large ;  but  the  demurrer  was  overruled.* 

It  may  be  observed  here,  that,  where  the  officer  of  the  corpora^  but  not  if 
tion  firom  whom  the  discovery  is  sought  is  a  mere  witness,  and  the  ^^^  ^*'" 
facts  he  is  required  to  discover  are  merely  such  as  might  be  proved 
by  him  on  his  examination,  he  ought  not  to  be  made  a  paity. 
Thus,  where  an  officer  of  the  Bank  of  England  was  made  a  party, 
for  the  purpose  of  obtaining  from  hiin  a  discovery  as  to  the  times 
when  the  stock  in  question  in  the  cause  had  been  transferred,  and 


nesses. 


Heal,  8  P.  Wms.  810,  812;  Gibbons  v. 
Waterloo  Bridge  Compjiny,  1  C.  P.  Coop. 
t.  Cott  886;  VVadeer  v.* Last  India  Co., 
29  Be«iv.  800;  7  Jur.  N.  S.  360. 

1  11  Sim.  305;  ftee  M'Intosh  v.  Great 
Weatern  Railway  Company,  2  De  G.  & 
S.  768 ;  Attorney-General  t>.  Mercers*  Co., 
9  W.  K.  88;  Attorney-General  v.  East 
DerehHm  Corn  Exchange,  6  W.  K.  486; 
Ranger  o.  Great  Western  Railway  Co.,  4 
De  G.  &  J.  74;  6  Jur.  N.  S.  1191 ;  Harvey 
V.  Beck  with,  2  U.  &  M.  429;  Pepper  v. 
Green,  t6.  478;  see  also  Muodaley  v. 
Morton,  1  Bro.  C.  C.  469.  It  should  be 
observed  here,  that  Lord  Eldon,  in 
Dumtner  v.  The  Corporation  of  Chippen- 
liam,  14  Ves.  254,  mentioned  it  as  his 
opinion,  that  the  case  of  Steward  v  Ihe 
East  India  Company,  2  Vem.  8 SO,  in 
which  a  demurrer  to  a  bill  ngainst  the 
company  and  one  of  its  servants,  is  re- 
ported to  have  been  allowed,  is  a  misprint; 
and  that,  instead  of  stating  that  the  de- 
marrer  was  allowed  withuui  patting  them 
to  answer  as  to  matter  of  fraud  and  con- 
trivance, which  is  nonsense,  it  should  have 
been,  that  the  demurrer  was  disallt)wed, 
with  liberty  to  insist  by  their  answer  that 
they  should  not  be  compelled  to  answer 
the'charges  of  fraud,  &c. ;  this  case,  how- 
ever, appears  to  be  correctly  reported,  see 
M'lnUMh  V.  Great  Western  Railway  Corn- 
pray,  2  De  G.  &  S.  770. 

2  Officers  and  members  of  a  corporation 
may  be  made  parties  to  a  bill  so  far  as  the 
bill  seeks  for  discovery,  though  they  have 
no  individual  interest  in  the  suit,  and  no 

VOLi  I.  10 


relief  can  be  had  against  them.  Wright 
V.  Dame,  1  Met.  287;  Story  Eq.  PI.  §  285; 
2  Story  Eq.  Jur.  ^§  1600,  1601 ;  Cartwrigbt 
V,  Uateley,  1  Sumuer^s  ve«.  293,  note  (1); 
Hare,  83;  Le  Texier  v.  Margrave  and 
Margravine  of  Anspuch,  6  Ves.  822; 
Fenton  v.  Hughes,  7  Sumner's  Yes.  287, 
Perkins's  note  (a);  Brumley  v.  West- 
chester Co.  Manuf.  Co.,  1  John.  Ch.  866 ; 
Vermilyea  v.  Fulton  Bank,  1  Paige,  87; 
Walker  v.  Halieit,  1  Ala.  (N.  S.)  879; 
Kennebec  and  Portland  R.R.  Co  v.  Port- 
land and  Kennebec  R.R.  Co.,  64  Maine, 
173,  164;  see  Garr  v.  Bright,  1  Bar. 
Ch.  167;  1  Grant  Ch.  Pr.  28;  Masters 
V.  Rossie  Galena  Lead  Mining  Co.,  2 
Sandf.  Ch.  801;  Mclntyre  v.  Trustees  of 
Union  College,  6  Pai^e,  229;  Mnny  v. 
BeekmanlronCo.,  9Pai^,  188;  Governor 
&  Co.  of  the  Copper  Mines,  5  Lond.  Jur. 
264;  Bevanf  v.  Dingman's  Turnpike, 
10  Barr,  174 ;  McKim  v.  Odom,  8  Bland, 
421;  United  States  of  America  v.  Wagner, 
L.  K.  2  Ch.  Ap.  687,  688;  Prioleau  v. 
United  States  of  America,  L.  R.  2  Eq. 
667,  668.  The  reason  for  the  relaxation  of 
the  general  rule,  that  a  mere  witness  can- 
not be  made  defendant  in  the  ca«e  of  a 
corporation,  is  that  the  answer  of  a  cor- 

E oration  is  not  put  in  under  oath,  and  that 
ence  an  answer  is  required  from  some 
person  or  persons  capable  of  making  a  full 
discovery,  as  the  agents  or  the  officers 
of  a  corporation.  Angell  &  Ames,  Corp. 
§  676 ;  see  Howell  v.  Arkmore,  1  Stock. 
(N.  J.)  92. 
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Ch.  IV.  §  4. 


Corporation 
bound  to 
make  full 
answer; 


and  for  thia 
purpose  to 
cause  their 
muniments 
and  books  to 
be  searched; 


Corporations 
sole  defend 
like  private 
individuals; 

corporations 
aggregate 
answer  under 
common  seal. 


Proceedings, 
where  person 
having  the 
common  seal 
refuses  to 
allix  it. 


he  demurred  to  the  bill,  Sir  John  Leach  V.  C.  allowed  the  de- 
murrer, on  the  groimd  that  the  officer  was  in  that  case  merely  a 
witness.^ 

But  although  it  ismot  an  unusual  practice  to  make  the  clerk  or 
other  principal  officer  of  a  corporation  a  party  to  ar  suit  against 
such  corporation,  for  the  purpose  of  eliciting  from  him  a  discovery 
of  entries  or  orders  in  the  books  of  the  corporation,  yet,  where 
such  is  not  the  case,  it  is  stUl  the  duty  of  the  corporation,  when 
informed  by  the  bill  or  information  of  the  nature  and  extent 
of  the  claims  made  upon  it,  if  required  to  put  in  an  answer,  to 
cause  diligent  examination  to  be  made  before  putting  in  the 
answer,  of  all  deeds,  papers,  and  muniments  in  their  possession 
or  power,  and  to  give  in  their  answer  all  the  information  derived 
from  such  examination ;  and  it  was  said  by  Sir  John  Leach  M.  R. 
that  if  a  corporation  pursue  an  opposite  course,  and  in  their 
answer  allege  their  ignorance  upon  the  subject,  and  the  informa- 
tion required  is  afterwards  obtained  from  the  documents  scheduled 
to  their  answer,  the  Court  will  infer  a  disposition  on  the  part  of 
the  corporation  to  obstruct  and  defeat  the  course  of  justice,  and 
on  that  ground  will  charge  them  with  the  costs  of  the  suit.* 

Where  a  suit  is  instituted  against  a  corporation  sole,  he  must 
appear  and  defend,  and  be  proceeded  against  in  the  same  man- 
ner as  if  he  were  a  private  individual.  But  where  corporations 
aggregate  are  sued  in  their  corporate  capacity,  they  must  appear 
by  attorney,  and  answer  under  the  common  seal  of  the  corpo- 
ration;* however,  those  of  the  corporation  who  are  charged  as 
private  individuals,  must  answer  upon  oath. 

If  the  majority  of  the  members  of  a  corporation  are  ready  to 
put  in  their  answer,  and  the  head  or  other  person  who  has  the 
custody  of  the  common  seal  refrises  to  affix  it,  application  must  be 
made  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  compel 
him,  and  in  the  mean  time  the  Court  of  Chancery  will  stay  the 
process  against  the  corporation.* 


1  How  V.  Best,  5  Mad.  19.  A  mere  wit- 
ness ought  not  to  be  made  a  party  to  a 
bill,  although  the  plaintiff  may  deem  his 
answer  more  satisfactory  than  his  exam- 
ination. Story  £q.  PI.  §§  284,  619,  and 
note;  2  Story  Eq.  Jur.  §  1499;  Wieram, 
Discovery  (Am.  ed.)i  p>  165,  §  286;  Hare, 
65.  68,  78,  76 ;  Newman  v.  Godfrey,  2  Bro. 
C.  C.  (Perkins's  ed.)  382;  Howell  v.  Ash- 
more,  1  Stock.  (N.  J.)  82;  see  Wright  v. 
Dame,  1  Met.  287;  Post  v.  Boardmau,  10 
Paige,  580 ;  Norton  v.  Woods,  5  Paige,  251. 

2  Attorney-Genenil  9.  The  Burgesses  of 
East  Ketford,  2  M.  &  K.  40. 

»  1  Grant  Ch.  Pr.  120;  Brumley  v. 
Westchester  Manuf.  So  iety,  1  John.  Ch. 
866;   Bait   &  Ohio   R.B.  Co.  v.  City  of 


Wheeling,  18  Grstt.  40;  Angell  &  Ames, 
Corp.  §  665;  Fulton  Bank  v.  New  York 
and  Sharon  Canal  Co.,  1  Paige,  811;  Ver- 
milyea  v.  Fulton  Bank,  1  Paige,  87 ;  Ran- 
som V.  Stonington  Savings  Bank,  2  Beasler 
(N.  J.), 212;  Cooper's  Eq.  PI.  825;  Stoiy 
Eq.  PI.  §  874;  8  Hoff.  Ch.  Pr.  289.  They 
may  make  and  adopt  any  seal  pro  Aac  vtce. 
Ransom  v.  Stonington'  Savin es  Bank, 
tupra;  Mill-ciam  Foundry  v.  Hovey,  21 
Pick.  417.  The  answer  of  a  corporation 
should  be  signed  by  the  President.  It  is 
usuhI  for  the  Secretary  or  Cashier  to  sign 
it  also.    1  BHrb.  Ch.  Pr.  156. 

4  Rex  V.  Wyndham,  Cowp.  877 ;  2  Bac 
Ab.  tit  Corp.  (£.)  2;  AngeU  &  Am«s, 
Corp.  §  666. 


CORFOBATIONS  AND  JOINT-STOCK   COMPANIES.  147 

It  may  be  here  stated,  that  by  the  7  Will.  IV.  and  1  Vic.    Ch.iv.§4. 
c.  73,  her  Majesty  is  enabled  to  grant  letters-patent  constituting  ^*-^v — —^ 
companies,  and  providing  that  the  company  thereby  constituted  ^^f^Iy®^ 
shall  be  sued  by  one  of  the  public  officers  jof  the  company  ap-  and  i  Vic. 
pointed  for  that  purpose.^  *^  ^^» 

By  the  Companies  Act,  1862,  every  company  constituted  under  and  of  Com- 
that  Act  is,  upon  certificate  of  incoi7)oration,  constituted  a  body  i^^  ^^' 
corporate,  by  the  name  prescribed  in  the  memorandum  of  associa- 
tion; and  capable  forthwith  of  exercising  all  the  functions  of  an 
incorporated  company,  and  having  perpetual  succession  and  a  com- 
mon seal.' 

The  process  for  compelling  the  appearance  or  answer  of  a  cor-  Process 
poration  will  be  found  in  fiiture  chapters.*  coroOTation. 

The  Bank  of  England  was  formerly  a  necessary  party  to  a  suit  Bank  of 
relating  to  any  stock  standing  in  its  books,  either  for  the  purpose  £*fj|5°*^?y 
of  compelling  or  authorizing  it  to  suffer,  or  of  restraining  it  by  or  restrained* 
injunction  from  permitting,  a  transfer  of  such  stock;  but  now,  the  ^JJock*"*^^' 
Court  has  power  to  make  an  order  to  such  effect,  although  the  without  being 
Bank  is  not  made  a  party;*  and  if  the  Bank  is  made  a  party  in  ™*  e*l»^- 
such  a  case,  the  plaintiff  will  be  ordered  to  pay  the  costs  occa- 
sioned thereby.* 

Before  the  Court  will  make  an  order  on  the  Bank  in  these  Evidence  of 
cases,  a  certificate  signed  by  their  accountant  that  the  fund  in  S!oci^older. 
question  is  standing  in  the  name  of  the  party,  or  of  the  person 
of  whom  he  is  the  representative,  must  be  produced;    and  the 
Bank  is  required  to  deliver  this  certificate  to  the  solicitor  of  the 
party  applying.® 

It  may  here  be  observed,  that  where  money  in  the  public  funds,  Where  right 
or  the  stock  of  any  company,  is  the  subject  of  dispute  between  foncil^or  to 
two  parties,  the  Bank  or  company,  if  they  desire  to  apply  to  the  stock  of  a 
Court  of  Chancery  for  protection,  should  do  so  by  filing  a  bill  of  L^iS^dispute, 

interpleader."'  ^iSLd^ei''*^'' 

It  is  also  to  be  observed,  that  the  Bank  of  England  is  not  bound  be  filed. 
to  take  notice  of  any  trust  affecting  public  stock  standing  in  their  Bank  not 

1  See  arUe^  p.  25.  Boss  v.  Shearer,  6  Mad.  468 :  Gonld  v,    notice  a  trust 

s  26  &  26  Vic  c  89,  §  18;  and  see  anU,  Kemp,  2  M.  &  K.  804.  811;  Gladstone  v.    of  public 

p.  27.    As  to  ihe  personal  liubility  to  costs  Musurus  Bey,  1  H.  &M.  496;  9  Jur.  N.    stock. 

of  the  directors  of  a  limited  companv,  S.  71. 

•ned  with  the  companVf  see  Betts  v.  l3e  ^  Edridge  v.  Edridge,  ubi  st^p. ;  Perkins 

Viire,  6  N.  R.  166,  V.  C.  W.;  11  Jur.  N.  v.  Bradley,  ubi  sup. 
S.  9,  and  for  form  of  order  therein,  see  ^  39  &  40  Geo.  III.  c.  86,  §§  1,  2. 

ib.  217.  7  Birch  v.  Corbin,  1  Cox,  144.    With  re- 

s  See  post,  Chap.  YIII.  §  4,  and  Chap.  spect  to  the  right  of  the  Bank  of  England 

X.  §  2.  to  apply  to  a  Court  of  Equity,  to  restrain 

4  89  &  40  Geo.  III.  c.  86.     Where  the  any  action  brought  against  it  by  an  execu- 

Bank  has  an  interest,  or  discovery  from  it  tor  or  other  person  having  a  legal  right  to 

is  sought,  it  must  be  made  a  party,  see  call  for  a  transfer  of  funds,  see  Bank  of 

V2;  and  see  Temple  V.  Bank  of  England,  6  England  v.  Lunn,  16  Yes.  669,  677,  and 

es.  770,772;  Earidge  v.  Edridge,  8  Mad.  the  ca^es  there  cited ;  Cochrane  t).  O'Brien, 

3b6;  Perkins  v,  BrHdley,  1  Hare,  219,232;  2  Jo.  &  Lat.  880;  Desborough  v.  Harris,  6 

Hammond  v.  Neame,  1  Swanst  86,  88;  De  G.,  M.  &  G.  489;  1  Jar.  X.  S.  986. 
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Ch.  IV.  §  4. 


Effect  of  a 
specific 
Mquest  of 
stock; 


8&9  Yic 
c.  97. 


Distiiiigu. 


books :  all  that  they  have  to  do  is  to  look  to  the  legal  estate ;  and 
therefore,  if  the  person  entitled  to  the  legal  estate  applies  for  a 
transfer  to  himself,  the  Bank  must  permit  the  transfer,  and  are  not 
bound  to  look  fiirther  to  see  whether  the  stock  is  trust  stock.* 
Upon  this  ground,  where  a  bUl  was  filed  against  the  Bank,  to 
compel  them  to  make  good  the  deficiency  in  a  sum  of  stock  which 
had  been  specifically  bequeathed  to  a  trustee,  who  was  also  the 
executor,  and  which  had  been  transferred  to  the  trustee  and 
executor,  and  afterwards  sold  out  by  him,  it  was  dismissed  as 
against  the  Bank.^  Upon  the  same  principle,  where  the  Bank 
filed  a  bill  against  the  executors  of  a  will  to  restrain  their  pro- 
ceeding in  an  action  brought  by  them  against  the  Bank,  in  conse- 
quence of  their  refusal  to  permit  a  transfer  to  the  executors  of 
stock,  part  of  the  testator's  residuary  estate,  which  had  been 
bequeathed  to  them  upon  certain  trusts,  the  injunction  was  dis- 
solved, on  the  ground  that  the  Bank  had  a  good  defence  at  law.' 

It  may  be  further  observed,  that,  by  the  1  Geo.  I.  st.  2,  c.  19, 
§  90,  by  which  the  management  of  the  public  stocks  or  annuities 
was  first  given  to  the  Governor  and  Company  of  the  Bank  of 
England,  the  stock  created  by  that  Act  was  declared  to  be  per- 
sonal estate;  and  it  was  provided  that  any  person  possessed  of 
such  stock  or  annuities  might  devise  the  same  by  will  in  writing, 
attested  by  two  or  more  credible  witnesses.  These  clauses  were 
repeated  in  all  subsequent  Acts  creating  stocks  of  this  nature,  and 
gave  rise  to  considerable  discussion  as  to  whether  the  Bank  were 
bound  to  take  notice  of  a  specific  devise  of  stock,  attested  by  two 
witnesses,  and  registered  according  to  the  provisions  of  the  Acts, 
and  whether  they  were  justified  in  resisting  a  claim  to  such  stock 
set  up  by  the  executor.*  This  doubt  is  now  removed:  for  by 
the  8  &  9  Vic.  c.  97,  it  is  enacted,  that  all  shares  of  public  stock 
standing  in  the  name  of  any  deceased  person  may  be  transferred 
by  the  executors,  notwithstanding  any  specific  bequest  of  the  stock 
so  to  be  transferred. 

There  are  certain  means  provided  by  statute,*  by  which,  upon 
summary  application,  orders  may  be  obtained  restraining,  for  a 
limited  period,  the  transfer  of  stock  or  the  payment  of  dividends. 
For  the  practice  on  those  points,  the  reader  is  referred  to  the 
chapter  on  Orders  in  the  Nature  of  Injunctions.* 


1  See  Fisher  v,  Essex  Bank,  6  Gray, 
878,  877,  878. 

<  Hartga  v.  Bank  of  England,  8  Yes. 
55,  58. 

8  Bank  of  England  v.  Moffatt,  8  Bro  C. 
C.  260;  5  Yes.  668,  and  note;  and  see 
Bank  of  England  v.  Parsons,  5  Ves.  665. 

*  Pearson  v.  Bank  of  England,  2  Bro. 


C.  C.  529;  2  Cox,  175;  Bank  of  England 
V.  Parsons,  vbi  tup. ;  Austin  r.  Bank  of 
England,  8  Yes.  522;  Bafik  of  England  v. 
Lunn,  15  Yes.  569;  Franklin  v.  Bank  of 
England,  1  Ruas.  575,  582;  and  see  9  B. 
&  C.  156;  Wms.  Exors.  p.  725. 

«  5  Yic.  c.  5,  §§  4-6;  Ord.  XXVIL 

«  Seeimtf,  Chap.  XXX YII. 
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Section  V.  —  Persons  out  of  the  Jurisdiction  of  the  Court, 


Ch.  IV.  §  5. 


Where  a  suit  affects  the  rights  of  persons  out  of  the  jurisdiction,  Where  their 
the  Court  will  in  some  cases,  where  there  are  other  parties  con-  incidental  to 
cemed,  proceed  against  those  other  parties;  and  if  the  absent  *^^^^ 
persons  are  merely  passive  objects  of  the  judgment  of  the  Court, 
or  their  rights  are  incidental  to  those  of  the  parties  before  the 
Court,  a  complete  determination  may  be  obtained  without  them.* 
Thus,  in  Attorney- General  at  the  relation  of  the  University  of 
Glasgow  v.  Salid  Codege^  which  was  an  information  filed  to 
impeach  a  decree  made  in  1699,  on  a  former  information  *  by  the 
Attorney-General  against  the  trustees  of  a  testator,  his  heirs-at- 
law  and  others,  to  establish  a  will  and  a  charity  created  by  it, 
alleging  that  the  decree  was  contrary  to  the  will,  and  that  the 
University  of  Glasgow  had  not  been  made  a  party  to  the  suit : 
Lord  Hardwicke  overruled  the  latter  objection,  as  the  University 
of  Glasgow  was  a  corporation  out  of  the  reach  of  the  process  of 
the  Court,  which  circumstance  warranted  the  proceedings,  without 
making  that  body  party  to  the  suit. 


1  Ld.  Red.  81,  82;  and  nee  Powell  v, 
Wright,  7  Beav.  444,  460;  Storv  Eq.  PI. 
|§  78.  81  tl  teq  ;  Fell  v.  Brown,  2  Bro.  C. 
C.  (Perklns'8  ed.)  276,  and  notes:  West 
V.  Randall,  2  Mason,  190-198;  Mallow  v. 
Hlnde,  12  Wheat.  198  ;  Russell  v.  Clarke. 
7  Cranch,  72;  Lucas  r.  Bank  of  Darten,  2 
Stewart,  280;  Joy  v.  Wirtz,  1  Wash.  C.  C. 
617;  Erickson  v.  Nesmith,  46  N.  H.  871. 
The  general  rule  is  stated  in  Lawrence  v. 
Rokes,  68  Maine,  110:  see  Vose  v.  Phil- 
brook,  3  Story,  347 ;  Vsn  Reimsdvke  v. 
Kane,  1  Gall.  871 ;  Bailey  v.  Inglee,  2'Paige, 
278.  "  This  ground  of  exception,"  says  ^Ir. 
Justice  Story,  **  is  peculiarly  applicable  to 
suits  in  Equity  in  tne  Courts  of  tne  United 
States,  which  suits  ran  be  maintained  in 
general  only  by  and  against  citizens  of  dif- 
ferent Stat«>s.  If,  therefore,  the  rule  as  to  par- 
ties were  of  unlyer^al  operation,  many  suits 
ID  tho«e  conrts  would  be  incapable  of  being 
sustained  therein,  because  all  the  proper  or 
necessary  parties  miKht  not  be  citizens  of 
difTerent' States;  so  that  the  jurisdiction  of 
the  Court  would  be  ousted  by  any  attempt 
to  join  them.  On  this  account  it  is  a  gen- 
eral rule  in  the  Courts  of  the  United  States 
to  dispense,  if  consistently  with  the  merits 
of  the  case  it  can  possibly  be  done,  with 
all  partie«,  over  whom  the  Court  would 
Dot  possess  jurisdiction.**  Story  Eq.  PI. 
I  79;  West  V,  Randall,  2  Ma«on,  196; 
Russell  V.  Clarke,  7  Cranch,  69,  98;  Mil- 
ligan  r.  Milledge,  3  Cranch,  220 ;  Simms  v. 
Guthrie.  0  Cranch,  19,  29;  EImend«rf  o. 
Tavior,  10  Wheat  162;  Mallow  v.  Hind^, 
12  Wheat  193;  Harding  v.  Handy,  11 
Wheat  103;  Ward  v.  Arredendo,  1  Paine 


C.  C.  418,  414.  See  the  Act  of  Congress 
on  this  subject,  passed  Feb.  28,  1889,  c.  86, 
§  1,  by  which  an  important  alteration  has 
been  effected.  The  provisions  of  it  are 
stated  in  the  note  to  Story  Eq.  PI.  (8d  ed.) 
§79. 

But  a  decree  cannot  be  made  against  a 
defendant  personally  who  has  never  been 
an  inhabitant  of  the  State,  or  serv'ed  with 
process  in  it  Moody  v.  Gay,  16  Gray, 
467;  Spurr  v.  Scoville,  8  Cush.  678;  see 
Erickson  v.  Nesmith,  46  N.  H.  871,877; 
Lawrence  v.  Rokes,  63  Maine,  110. 

A  bill  alleging  that  three  of  the  four 
defendants  were  not  inhabitants  of  the 
State,  will,  on  demurrer,  be  dismissed  as 
to  them,  when  no  service  has  been 'made 
on  them.  Stephen«on  v.  Davis,  66  Maine, 
73.  The  only  service  made  in  this  case 
upon  the  parties  demurring,  was  an  at- 
tachment of  their  real  and  personal  prop- 
erty.  See  Spurr  v.  Scoville,  3  Cush.  678. 
But  the  Court  will  not  dismiss  a  bill  on  a 
mere  suggestion  that  certain  stockholders, 
who  were  defendants,  were  not  residents  or 
the  State,  and,  therefore,  the  Court  hnd  not 
jurisdiction  as  to  them.  Wis  well  v.  Starr, 
60  Maine,  881, 884.  In  Postgate  v.  Barnes, 
9  Jur  N.  S.  466,  V.  C.  S.,  a  demurrer  to 
the  bill  of  a  married  woman  to  enforce  her 
equity  to  a  settlement,  on  the  ground  that 
her  husband  was  only  made  a  defend- 
ant when  he  should  come  within  the  juris* 
diction,  was  overruled:  and  see  Jackson 
V.  Norton,  4  Jur.  N.  S.  1067;  7  W.  R.  4, 
M.  R. 

'^  Deo.  11,  1744;  Ld-  Red.  82,  n.  (m). 

*  Reported  in  9  Mod.  407. 
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Ch.  IV.  §  6. 
Joint  debtors. 


One  factor  or 
one  executor 
here,  the 
other  abroad. 


Decrees 
made,  with- 
out prejudice 
to  nghts  of 
absent 
parties. 


In  cases  of 
interpleader. 


And  80,  where  a  bill  was  filed  for  the  recovery  of  a  joint  debt 
against  one  of  two  partners,  the  other  being  out  of  the  kingdom, 
the  question  before  the  Court  was :  whether  the  defendant  should 
pay  the  whole  or  only  a  moiety  of  the  debt ;  and  Lord  Hardwicke 
was  of  opinion  that  he  ought  to  pay  the  whole.*  Upon  the  same 
principle,  a  bill  may  be  brought  against  one  factor  without  his 
companion,  if  such  companion  be  beyond  sea ;  *  and  where  there 
were  two  executors,  one  of  whom  was  beyond  sea,  and  a  bill  was 
filed  by  a  residuary  legatee  against  the  other,  to  have  an  account 
of  his  own  receipts  and  payments :  the  Court,  upon  an  objection 
being  taken  at  the  hearing,  on  the  ground  of  the  absence  of  the 
co-executor,  allowed  the  cause  to  go  on.* 

In  his  treatise  on  pleading.  Lord  Redesdale  says,  "  when  a  per- 
son who  ought  to  be  a  party  is  out  of  the  jurisdiction  of  the  Court, 
that  fact  being  stated  in  the  bill,  and  admitted  by  the  defendants, 
or  proved  at  the  hearing,  is,  in  most  cases,  a  sufficient  reason  for 
not  bringing  him  before  the  Court ;  and  the  Court  will  proceed, 
without  him,  against  the  other  parties,  as  far  as  cii-cumstances  will 
permit;"*  and  on  this  principle,  the  Court  has  fi:'equently  made 
decrees  without  prejudice  to  the  rights  (if  any)  of  absent  parties, 
or  reserving  all  questions  in  which  they  were  interested,  and 
determining  only  such  as  did  not  affect  them.* 

In  bills  of  interpleader,  also,  a  plaintiff  may  proceed  with  his 
suit  and  obtain  an  injunction  against  a  party  resident  in  this  coun- 
try, although  the  other  parties  claiming  the  property  are  out  of 
the  jurisdiction.*  In  such  cases,  however,  the  plaintiff  is  bound  to 
use  prompt  diligence  to  get  the  parties  who  are  absent  to  come  in 
and  interplead  with  those  who  are  present.  If  he  does  not  suc- 
ceed in  doing  so  within  a  reasonable  time,  the  consequence  is,  that 
the  party  within  the  jurisdiction  must  have  that  which  is  repre- 


1  Darwentv.  Walton,  2  Atk.610;  Erick- 
son  r.  Nesmith,  46  N-  H.  871;  Story  Eq. 
Pi.  §  82.  This  rule,  that  the  Court  cau 
proceed  to  a  decree  against  those  parties, 
who  are  within  the  juri^tdiction,  must  be 
taken  with  the  qualification  that  it  can  be 
done  without  manifest  injustice  to  the  ab- 
sent partner.  StorvEq.  Pl.§§78,82;  Mil- 
lij^n  V.  Milledge,  8  Cranch,  220;  Towie  v. 
Pierce,  12  Met  829;  Lawrence  v,  Rokes, 
68  Maine,  110,116. 

A  bill  seeking  an  adjustment  of  the  ac- 
counts between  the  part-owners  of  a  vessel, 
some  of  whom  reside  without  the  jurisdic- 
tion of  the  Court,  cannot  be  sustained,  un- 
less such  non-residents  are  summoned  to 
answer,  or  it  appears  from  the  allegations 
in  the  bill  that  not  only  their  interests 
will  not  be  prejudiced  by  the  decree,  but 
also  that  they  were  not  necessary  to  the 
just  ascertainment  of  the  merits  of  the 
case.  Mudgett  v.  Gager.  52  Maine,  541 ; 
Fuller  V.  Benjamin,  28  Maine,  265.    It  is 


not  enough  for  the  bill  to  allege  that  *'  the 
plaintiff  does  not  claim  there  is  any  thing 
due  to  him  from  said  non-residents;  or 
that  he  does  not  seek  thereby  to  recover 
any  thing  from  them."  Mudgett  v. 
GHger,  supra. 
a  Cowslad  v.  Cely,  Preo.  Ch.  88. 

•  IbicL 

«  Ld.  Red.  164;  see  also  Smith  «.  Hi- 
bernian Mine  Company,  1  Sch.  &  Lef. 
288,  240;  Rogers  v.  Linton,  Bunb.  200; 
Walley  v.  Walley,  1  Vem.  487:  Duxburv 
V.  Isherwood,  12  W.  R.  821,  V.  C  W.; 
Erickson  v.  Nesmith,  46  N.  H.  871,  876; 
Lawrence  v.  Rokefl,  68  Maine,  110. 

«  Willats  V,  Busbv,5  Beav.  198,  200; 
Powell  t;.  Wright,  7  Beav.  444,  460;  Mor- 
ley  V.  Rennoldson,  2  Hare,  670. 685 ;  7  Jur. 
988;  Mores  v.  Mores,  6  Hare,  125,  127, 
186;  12  Jur.  620;  see  Moody  v.  Gay, 
16  Gray,  467. 

*  Stevenson  o.  Anderson,  2  Ves.  &  B. 
407,  411. 
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sented  to  be  the  subject  of  competition,  and  the  plaintiff  must  be  Ch.  iv.  §  6. 
indemnified  against  any  proceeding  being  afterwards  taken  on  the  ^— ^> — *^ 
part  of  those  who  are  out  of  the  jurisdiction.^  For  this  purpose, 
^^  if  the  plaintiff  can  show  that  he  has  used  all  due  diligence  to 
bring  persons  out  of  the  jurisdiction  to  contend  with  those  who 
are  within  it,  and  they  will  not  come,  the  Court,  upon  that  default, 
and  their  so  abstaining  from  giving  him  an  opportunity  of  re- 
lieving himself,  would,  if  they  afterwards  came  here  and  brought 
an  action,  order  service  on  their  attorney  to  be  good  service,  and 
enjoin  that  action  for  ever :  not  permitting  those  who  refused  the 
plaintiff  that  justice,  to  commit  that  injustice  against  him."* 
Upon  the  same  ground  it  has  been  determined,  that  where  a  party 
to  a  bill  of  interpleader,  who  has  been  served,  will  not  appear,  and 
stands  out  all  the  process  of  contempt,  the  bill  may  be  taken  pro 
con/esso  against  him,  and  he  will  be  decreed  to  interplead  with 
the  other  defendants.' 

Where,  however,  the  person  who  is  out  of  the  jurisdiction  is  one  Where  their 
whose  interests  are  principally  affected  by  the  bill,  the  Court  can-  p^]^!|^y 
not  proceed  in  his  absence,  even  though  the  parties  having  the  aflTected,  the 
legal  estate  are  before  the  Court ;  *  thus,  where  a  judgment  creditor,  p^eed^^ 
who  had  sued  out  an  elegit  upon  his  judgment,  filed  a  bill  for  their  absence, 
equitable  execution  against  real   estates,  which  were  vested  in 
trustees  upon  certain  trusts,  the  Court  would  not  proceed  with  the 
cause,  because  the  equitable  tenant  for  life,  subject  to  the  trusts, 
was  abroad.*    Upon  the  same  principle  it  has  been  held,  that  bail 
cannot  maintain  an  injunction  against  a  creditor,  who  has  recovered 
a  verdict,  where  the  principal  debtor  is  out  of  the  jurisdiction.®    In 
a  case  where  a  contract  for  the  sale  of  an  estate  in  the  West  Indies 
had  been  entered  into  by  a  person  who  resided  there,  and  had  got 
into  possession  without  paying  the  purchsise-money,  and  a  suit  was 
instituted  in  this  country  by  the  vendor  against  the  consignees 
appointed  by  the  purchaser.  Lord  Lyndhurst  reftised  to  entertain 
a  motion  for  a  receiver  of  the  proceeds  of  the  consignments,  on 
the  ground  that  the  purchaser,  who  was  the  principal  defendant, 
was  abroad,  and  had  never  been  served  with  a  subpcena? 


1  SteveoBon  v.  Anderson,  2  Ves.  &  B. 
407,  411. 

<  Per  Lord  Eldon,  2  Ves.  &  B.  412;  see 
also  Martinius  r.  Uelmuth,  6.  Coop.  245, 
%i% ;  reported  also  in  some  copies  of  2  Yes. 
&  B.  412  n.;  East  and  West  India  Dock 
Company  r.  Littledale,  7  Hare,  57. 

*  Fairbrother  v,  Prattent,  Dan.  Exc 
64;  and  the  decree  ib.  69,  n.  (c).  Where 
the  rights  of  a  defendant  in  Eonitr,  who 
resides  out  of  the  State  and  hns  nad'notice 
of  the  snit,  but  does  not  appear  and  answer, 
will  not  be  prejudiced  by  the  decree,  the 
bUl  may  be  taken  pro  ccnftuo  as  to  him. 
Adams  v.  SteTens,49  Mame,  862. 


*  Story  En.  PI.  §  81;  Fell  v.  Brown,  2 
Bro.  C.  C.  (Perkins's  ed.)  278,  279,  notes; 
Joy  V.  Wirtz,  1  Wash.  C  C  617;  Russell 
V.  Cinrke,  7  Cranch,  72;  Mallow  v.  HInde, 
12  Wheat  198;  Lawrence  v.  Rokes,  58 
Mnine,  110,  118;  Spun*  v.  ScoviUe,  8 
Cush.  578. 

*  Browne  o.  Blonnt,  2  R.  &  M.  88;  and 
see  Kirwan  v,  Daniel,  7  Hare,  847 ;  M*CaU 
mont  V.  Rankin,  8  Hare,  1 ;  14  Jur.  475 ; 
Anderson  v.  Stather,  2  Coll.  209. 

0  Roveray  v.  Grayson,  8  Swanst  145,  n. 
7  Stratton  o.  Davidson,  1  B.  &  M.  484. 
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ch.  rv.  §  6. 


Receiver 
appointed  in 
absence  of 
mortgagor. 


In  what  cases 
made  parties. 

If  made  par- 
ties, the  fact 
of  tneir  living 
out  of  juris- 
diction must 
be  proved, 
unless  thej 
appear. 

If  proof  de- 
fective, cause 
generally 
ordered  to 
stand  over 
till  evidence 
supplied ; 

or  inquiry- 
directed. 

Leave  to 
serve  bill  on 
defendant 
coming  with- 
in jurisdiction 
after  decree, 
refused. 


It  has  been  held,  that  a  receiver  of  a  mortgaged  estate  may  be 
appointed,  notwithstanding  the  absence  of  the  mortgagor.  Thus, 
in  the  case  of  Tanfidd  v.  Irvine^  an  application  for  a  receiver  had 
been  made  to  Sir  John  Leach  V.  C.  by  the  grantee  of  an  annuity, 
which  was  secured  by  an  equitable  charge  upon  an  estate ;  and 
though  the  grantor  had  gone  abroad,  and  had  not  appeared  to  the 
suit,  his  Honor  reftised  the  application,  on  the  ground  that  the 
Court  had  not  jurisdiction  to  deprive  a  man,  who  was  not  present, 
of  the  possession  of  his  estate ;  but  upon  the  motion  being  renewed 
before  Lord  Eldon,  he  made  the  order  for  a  receiver,  but  guarding 
it,  however,  in  such  a  way  as  not  to  prevent  any  person  having  a 
better  title  to  the  possession  of  the  estate,  from  ousting  him  if 
they  pleased.  His  Lordship  observed,  that  he  did  not  see  why  the 
rights  of  the  equitable  mortgagee  were  to  be  taken  away,  by  the 
circumstance  that  the  mortgagor  had  not  entered  an  appearance, 
and  could  not  be  compelled  to  do  so  ;  ^  and  that  a  second  mortgagee 
might  be  delayed  to  all  eternity,  if  the  residence  of  the  mortgagor 
out  of  the  jurisdiction  were  to  have  the  effect  which  the  Vice- 
Chancellor  had  given  it. 

It  is  usual,  in  cases  where  any  of  the  persons  who,  if  resident  in 
this  country,  would  be  necessary  parties  to  a  suit,  are  abroad,  to 
make  such  persons  defendants  to  the  bill,  stating  the  fact  of  their 
being  abroad :  which  fact,  unless  they  appear,  must  be  proved  at 
the  hearing;*  and,  notwithstanding  the  observsftion  of  Lord 
Redesdale  cited  above,  it  seems  that  the  admission  of  the  parties 
before  the  Court  is  not  evidence  on  which  the  Court  will  act.* 
When  the  proof  of  this  fact  at  the  hearing  is  not  such  as  to  satisfy 
the  Court,  the  usual  practice  is  to  direct  the  cause  to  stand  over 
for  the  purpose  of  supplying  the  proper  evidence.*  In  some  cases, 
however,  if  there  are  preliminary  inquiries  or  accounts  to  be  taken, 
they  have  been  directed  to  be  proceeded  with  in  the  mean  time ;  • 
and  in  others,  an  inquiiy  as  to  the  fact  has  been  directed.'  In 
Penfold  V.  Kelly ^  Sir  R.  T.  Kindersley  V.  C.  refused  an  application 


1  2  Russ.  149,  161 ;  see  a1f>o  Coward  v. 
Chad  wick,  t6.  684,  and  160  n.;  Dowling 
V.  Hudson,  14  Beav.  428,  and  cases  coU 
lected  in  the  note  thereto. 

2  See  Fell  v.  Brown,  2  Bro.  C.  C  (Per- 
kins's ed.)  278  279,  and  notes. 

8  Moodie  \\  Banni!«ter,  1  Drew.  614;  see 
Erickson  v.  Nesmith,  46  N.  H.  871.  The 
party  should  not  be  named  as  a  defendant 
''  vrhen  he  shall  come  within  the  jurisdic- 
tion,^' but  Hs  being  ^^out  of  the  jurisdic- 
tion : "  Pee  Jackson  r.  Norton,  4  Jur.  N. 
S.  1067;  7  W.  R.  4,  M.  R.;  Story  Eq.  PI. 
§80;  Munor  v,  De  Tartel,  1  Beav.  109; 
Brookes  v  Burt,  1  Beav.  109;  Pingree  v. 
Coffin,  12  Gray,  288,  808,  804;  Postf^ate  v. 
Barnes,  9  Jur.  N.  S.  466;  11  W.  R.  466, 
V.  C.  S. ;  see,  however,  Merriman  v. 
Goodman,  1  W.  N.  46,  M.  R. 


4  V^Tilkinson  v.  Beal,  4  Mad.  408  ; 
Hughes  «.  Eades,  1  Hare,  486,  488;  6  Jur. 
255;  Egginton  ».  Burton,  1  Hare,  488  n.; 
M'Calmont  v.  Rankin,  8  Hare,  1;  14  Jur. 
475. 

*  Egginton  r.  Burton,  1  Hare,  488  n.; 
Smith  v.  Edwards,  16  Jnr.  1041,  V.  C.  S. 
As  to  necessary  evidence,  where  there  is 
di»l!<y  between  the  making  and  drawing 
up  of  the  order,  see  Anon.,  9  L.  T.  N.  S. 
674,  M.  R. 

0  Butler  V.  Borton,  6  Mad.  40,-  42; 
Hughes  V.  Eades,  1  Hsre,  486;  6  Jur.  266. 

7  Mores  v.  Mores,  6  Hare,  186;  12  Jur. 
620;  EHdes  v,  Harris,  1  Y.  &  C.  C  230, 
284;  but  see  Dibbs  o.  Goren,  1  Beav. 
467. 

8  12  W.  R.  286,  and  see  Ord.  X.  11,  18. 
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for  leave  to  serve  a  defendant  coming  within  the  jurisdiction  after  Ch.  IV.  §  6. 
decree,  and  against  whom  no  specific  relief  was  prayed,  with  a  copy  ^—  y — -^ 
of  the  bill. 

In  Capd  V.  BtUiler^  where  a  party  who  was  named  as  a  defend-  Defect  cured 
ant,  but  had  never  been  served,  appeared  by  counsel  at  the  hearing,  apJ^volim- 
and  consented  to  be  bound  by  the  decree,  the  defect  arising  firom  ^nly  at  the 
his  not  having  been  served  was  held  to  be  cured.*  consent  to  be 

In  some  cases,  where  a  defendant  has  been  abroad  during  the  ^^^^' 
proceedings  in  a  cause,  he  has  been  allowed  to  come  in  after  a  allowed  to 
decree  has  been  pronounced,  and  to  have  the  benefit  of  it,  without  ^®™®  ™  *^^ 
the  process  of  filing  a  supplemental  bilL    Thus,  in  Banister  v. 
TFay,*  after  a  decree,  pronounced  in  a  suit  by  a  residuary  legatee, 
establishing  a  will,  and  directing  the  necessary  accounts,  others  of 
the   residuary  legatees,  who  were  abroad,  applied  to  have  the 
benefit  of  the  decree,  submitting  to  be  bound  by  it ;  and  an  order 
was  made  by  Lord  Thurlow  (they  submitting  to  the  decree)  that 
they  should  be  at  liberty  to  enter  their  appearance,  and  should 
have  the  like  benefit  of  the  decree  as  if  they  had  put  in  an  answer, 
and  had  appeared  at  the  hearing  of  the  cause.    A  similar  order 
was  made  by  Lord  Lyndhurst,  after  a  cause  had  been  heard  upon 
further  directions.* 

An  order  for  leave  for  a  defendant  to  come  in,  after  decree,  may  Order  to  oomd 
be  obtained  by  petition  of  course,  if  the  plaintiff  will  consent  ^ii^^. 
thereto.  If  h^  will  not  consent,  notice  of  motion,  or  a  summons, 
must  be  served  on  him.*  The  petition,  notice  of  motion,  or  sum- 
mons, usually  asks  that  the  defendant,  on  submitting  to  be  bound 
by  the  decree  and  proceedings  already  had,  may  be  at  liberty  to 
enter  an  appearance  to  the  bill,  and  may  have  the  like  benefit  of 
the  decree,  and  may  be  at  liberty  to  attend  the  subsequent  pro- 
ceedings, as  if  he  had  appeared  at  the  hearing.  A  copy  of  the 
order,  when  passed  and  entered,  should  be  served  on  the  solicitors 
of  the  other  defendants,  and  on  the  plaintiffs  solicitor  when  the 
order  is  made  on  petition.  On  production  of  the  order  to  the 
Record  and  Writ  Clerk,  an  appearance  for  the  defendant  •  may  be 
entered  in  the  usual  way ;  and  notice  thereof  must  be  given,  on 
the  same  day,  to  the  plaintiff's  solicitor ;  ®  and  the  cause  thenceforth 
proceeds  against  such  defendant  in  the  ordinary  manner. 

In  the  case  of  infants,  however,  the  Court  must  be  satisfied,  by  in  cam  of 
inquiry  or  otherwise,  that  it  is  for  their  benefit  to  adopt  the  pro-  "^"^**- 
oeedings.'' 

1  2  S.  &  S.  467,  462;  and  see  Sapte  v.  *  Bniithwaite*B  Pr.  828.     For  form  of 

Ward,  1  Coll.  24.  order,  see  Seton,  1250;  and  for  forms  of 

*  For  form  of  introductory  part  of  de-  petition,  notice  of  motioni  and  gammons, 
cree,  see  Seton,  8,  4;  and  1  t)oll.  25.  see  Vol  III. 

*  2  Dick.  686.  *  For  forms  of  nradpe  and  notice,  see 
«  White  V.  Hall,  1  R.  &  M.  882;  and       Vol.  III. 

tee  Prendergast  «.  Lushington,  5  Hare,  ^  Coplevo  Smitbson,  5  DeG.  &S.688$ 

177;  Potts  V.  Britton,  M.  R.  in  Chamb.,  22       BaiUie  v.  Jackson,  10  Sim.  167. 
Dee.,  1864. 
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PEBSONS  AGAIKSJ  WHOM  A  SUIT  MAT  BE   INSTITUTED. 


Ch.  IV.  §  8. 


Defendant 
stated  in  the 
biU  tobe 
abroad,  is  not 
ordinarily 
considered  a 
party  till 
served. 

Court  now 
can  direct 
service  out 
of  the 
jurisdiction. 


When  service 

abroad 

necessary. 


Where  a  defendant  is  stated  to  be  abroad,  he  is  not  considered 
a  party  to  the  suit,  at  least  not  till  he  has  been  served  with  the 
bill,  for  the  determination  of  any  point  of  practice  arising  between 
the  plaintiff  and  the  other  defendants ;  therefore,  an  order  to  amend 
cannot  be  obtained,  after  the  usual  time,  on  the  ground  that  a  de- 
fendant abroad  has  not  answered.^ 

Under  the  present  practice  of  the  Court,  however,  such  questions 
as  we  have  been  considering,  with  reference  to  defendants  out  of 
the  jurisdiction,  will  be  of  comparatively  rare  occurrence ;  for  the 
Court  can  now,  in  many  cases,  direct  service  on  persons  out  of  the 
jurisdiction ;  ^  and  can  also,  when  the  suit  is  defective  for  want  of 
parties,  and  the  defendant  has  not  taken  the  objection  by  plea  or 
answer,  make  a  decree,  if  it  shall  think  fit,  saving  the  rights  of 
absent  parties.' 

And  it  may  here  be  observed  that,  as  a  general  rule,  persons  are 
not  now  named  parties  to  a  suit  unless  direct  relief  is  sought 
against  them ;  and  therefore,  if  they  happen  to  be  out  of  the  juris- 
diction, it  will  in  general,  on  the  authority  of  Browne  v.  JBlount^^ 
and  the  other  cases  before  referred  to,  be  necessary  to  serve  them. 


Defendants 
allowed  to 
defend 
t»  formd 
pamperit. 


Section  VI. — Paupers. 

Although  the  11  Hen.  Vll.  c.  12,  before  referred  to  as  that  under 
which  the  practice  of  admitting  parties  to  sue  in  /brmd  pauperis 
originated,^  does  not  extend  to  defendants,  and  consequently  a 
defendant  in  an  action  at  law  is  never  allowed  to  defend  it  as  a 
pauper,®  yet  a  greater  degree  of  liberality  is  practised  in  Courts  of 
Equity ;  and  a  defendant  who  is  in  a  state  of  poverty,  and,  as  such, 
incapable  of  defending  a  suit,  may,  as  well  as  a  plaintiff  obtain  an 
order  to  defend  in /brmd  pauperis^  upon  making  the  same  affidavit 
of  poverty  as  that  required  to  be  made  by  a  plaintiff.'  Indeed, 
originally,  the  right  of  admission  in  formd  pauperis  appears  to 
have  been  confined  to  defendants.  By  Lord  Bacon's  orders  it  is 
said,  that  ^  any  man  shall  be  admitted  to  defend  in  forma  pauperis 


1  King  of  Spain  «.  Hullett,  8  Sim.  888. 

3  2  &  8  Will.  IV.  c.  88;  4  &  6  Will. 
lY.  c.  82.  Ord.  X.  7;  see  jMct,  Chap. 
VIII.  §  1. 

«  Ord.  XXIII.  11;  Mayberry  c.  Brook- 
ing, 7  De  G.,  M.  &  G.  678;  2  Jar.  K.  S. 
76. 

4  2  R.  &  M.  88,  anU^  p.  161. 

*  AnU^  p.  88. 

•  Chitty'8  Arch  1277. 

7  McDonough  v.  OTlaherty,  1  Beat.  54. 
In  New  Jersey  the  privilege  of  defending 
tn  form&  pavperii  is  granted  in  a  proper 


case,  although  the  Act  of  Araembly  ex- 
tends in  terms  only  to  plaintiffs.  Pickle  0. 
Pickle,  Halst  N.  J.  Dig.  177.  It  seems  to 
be  doubtful,  in  New  York,  whether,  in 
any  case,  a  partv  can  defend  in  fctrmA 
pauperU.  The  aoubt  grows  out  of  the 
peculiar  phraseology  of  the  Statute  in  that 
State.    Brown  v.  Story,  1  Paij^,  588. 

A  party  will  not  be  deprived  of  the 
privilege  of  defending  himself  ui  formd 
pavperts  on  account  of  his  misconduct. 
Murphy  v.  Oldis,  1  Hogan,  219. 
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upon  oath ;  but  for  plaintijflfe,  they  are  ordinarily  to  be  referred  to  Ch.  IV.  §  6. 

the  Court  of  Requests,  or  to  the  provincial  counsels,  if  the  case  "*■"""> — "^ 
arise  in  the  jurisdictions,  or  to  some  gentlemen  in  the  country, 
except  it  be  in  some  special  cases  of  commiseration  or  potency  of 
the  adverse  party."  ^ 

It  has  been  before  stated,  that  no  person  suing  in  a  represent-  Privilege doea 

ative  character  is  allowed  the  privilege  of  proceeding  in  formd  "o  pm«^ 


pauperis.    The  same  rule  applies  to  defendants  sued  m  a  represent-  defending  m 

^•1  .  .  1  11  .1  *  represent- 

ative character,  even  in  cases  where  they  have  received  no  assets  ative  char- 

of  the  estate  of  the  testator  whom  they  represent.*  ^^^' 

The  solicitor  to  the  Suitors'  Fund,  or  other  officer  appointed  by  statutoiy 
the  Lord  Chancellor,  is  to  visit  Whitecross  Street  Prison  «  quarterly,  ^"'^j?''  "* 
examine  the  prisoners  confined  for  contempt,  and  report  his  opinion  prisonora. 
on  their  cases ;  and  the  Lord  Chancellor  may  thereupon  assigp  a 
solicitor  to  defend  the  prisoner  in  formd  pauperis,    A  like  assign- 
ment may  also  be  made,  in  the  case  of  persons  confined  for  con- 
tempt  in    other    prisons,    upon    the   jailer's    report,    and    after 
investigation  by  the  solicitor  to  the  Suitors'  Fund.*    The  assign- 
ment is  made  without  an  application  to  the  Court.' 

The  order  admitting  a  party  to  sue  or  defend  in  formd  pauperis^  Admiasion 
has  not  the  effect  of  releasing  him  from  costs  ordered  to  be  paid  re^iMs^wuDer 
prior  to  his  admission,  but  the  payment  of  such  costs  may  be  en-  from  costs 
forced  in  the  usual  manner ;  it  may,  however,  be  doubtful  whether  ordered  to 
the   admission  may  not  have  a   retrospective  effect  upon   costs  l>epaid. 
incurred  before  the  date  of  his  admission,  but  concerning  which 
no  order  for  taxation  and  payment  has  been  made.*    Where  a 
defendant  had  been  committed  for  not  answering,  and  had  subse- 
quently obtained  permission  to  defend  in  formd  pauperis^  and 
thereupon  had  put  in  his  answer,  Sir.  J.  L.  Knight  Bruce  V.  C. 
ordered  him  to  be  discharged,  without  payment  of  the  costs  of  the 
contempt :  considering  the  Court  to  have  power  to  make  such  an 
order,  either   under   its  general    authority   independent   of  the 
11  Geo.  IV.  <fc  1  Will.  IV.  c.  36,  or  under  that  statute  combined 
with   its   general   authority.'     It  appears  that  where  the  plain-  pauper  de- 


tiff  dismisses  his  bill  against  a  pauper  defendant,  the  practice  is  fendant,  on 
to  allow  the  defendant  dixies  costs.'                                                       bill. 

1  Beames^s  Ord.  44  :    Sand.  Ord.  122.  8  Davenport  o.  Davenport,  1  Phil.  124; 

This  order  is  abrogated  by  the  Cons.  Ord. ;  see,  however,  Prince  Albert  v.  Strange,  2 

bat  see  t6.  Prel.  Ord.  r.  5;  see  also  Lord  De  G.  &  S.  662,  718;  18  Jur.  507,  where  a 

Clarendon's   Orders,  Beames,    215-218:  defendant,  having  been  admitted  to  defend 

Sand.  Old.  812;  now  Cons.  Ord.  VII.  9-  in  the  course  of  the  cause,  was  ordered,  at 

11.  the  hearinfr,  to  pav  the  plaintiff's  costs  up 

3  Oldfield  V.  Cobbett,  1  Phil.  618;  amU^  to  the  time  of  such  admission. 

p.  88.  7  Bennett  v.  Chudleigh,  2  T.  &  C.  C.  C. 

<  Substituted  by  25  &  26  Vic.  c.  104,  for  164;  see,  however.  Snowball  v.  Dixon,  2 

the  Queen*s  prison.  De  G.  &  S.  9 ;  ann  Dew  v.  Clark,  16  Jur. 

«  28  &  24  Vic.  c  149,  §§2,  5;  and  see  1,  L.  C ;  8  M*N.  &  G.  867. 

§§  8.  4,  6,  and  0ot<,  Chap.  A.  §  2.  8  Rubery  v.  Morris,  1  M*N.  &  G.  418: 

ft  Layton  v.  Mortimore,  2  De  G.,  F.  &  J.  16  Sim.  812, 488 ;  12  Jur.  689.     Unless  oth- 

868.  erwise  directed,  costs  ordered  to  be  paid 
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PERSONS   AGAINST  WHOM   A   SUIT  MAY  BE   INSTITUTED. 


Ch.  IV.  §  7. 


Defendant 
not  admitted, 
if  in  posaes- 
sion  of 

Sroperty  in 
ispute. 

How  ad- 
mitted. 


To  entitle  a  party  to  defend  aa  a  pauper,  he  must  make  an 
affidavit  similar  to  that  required  from  a  plaintiff  applying  to  sue  in 
that  character ;  and  it  seems  that  if  he  is  in  possession  of  the 
property  in  dispute,  he  cannot  be  admitted,  or,  if  admitted,  ho 
may,  upon  the  fact  being  afterwards  shown  to  the  Court,  be  dis- 
paupered.^ In  this  and  in  most  other  respects,  the  rules  laid  down 
with  regard  to  persons  suing  in  forma  pauperis^  are  applicable  to 
persons  defending  in  that  character :  the  only  difference  being  in 
the  form  of  application  for  admission ;  for  the  petition,  in  the  case 
of  a  defendant,  is  much  shorter  than  in  the  case  of  a  plain tifi^  and 
is  not  required  to  contain  any  statement  of  the  case,  or  to  be  accom- 
panied by  any  certificate  of  counsel.' 


Section  VII.  —  Persons  outlawed^  attainted^  or  convicted. 


In  what  cases 
thejr  may  be 
derendants. 


It  is  said  that  all  persons  disabled  bylaw  from,  instituting  or 
maintaining  a  suit  may,  notwithstanding,  be  made  defendants  in  a 
Court  of  Law,  and  cannot  plead  their  own  disabilities ;  *  and  it  is 
presumed  that  this  rule  would  also  be  adopted  in  Courts  of  Equity, 
where  the  suit  seeks  to  establish  a  pecuniary  demand  against  the 
party ;  where,  however,  the  proceeding  is  ui  rern^  and  a  person 
under  any  of  the  disabilities  alluded  to  is  interested  in  the  subject 
of  the  suit,  then  it?  would  seem,  that  as  the  interest  of  the  party  is 
entirely  vested  in  the  Crown,  the  Attorney-General  would  be  the 
proper  defendant.'  Whether  in  such  case,  the  party  himself  should 
be  joined,  is  a  point  which  does  not  appear  to  have  been  deter- 
mined ;  but  it  is  submitted  that  the  rule,  that  no  person  can  be 
made  a  party  to  a  suit  against  whom  no  relief  can  be  prayed,  will 
apply  to  this  case,  as  well  as  to  that  of  bankrupts. 


to  a  party  suing  or  defendin((  in  formd 
pauptru,  are  to  be  taxed,  as  divtt  costs, 
Ord.  XL.  6. 

1  Spencer  v.  Bi^'ant,  11  Yes.  49;  see 
also  Wyatt's  P.  R.  821. 

2  AfUe,  pp.  41,  42. 

«  See  Ord.  VII.  9, 10, 11 ;  XL.  6.  Regu- 
lation to  Ord.  lY.  2.  The  defendant  need 
not  enter  an  appearance  before  applying 
for  the  order,  Braithwaite's  Pr  563.  *  An 
application  in  behalf  of  an  infant  defend- 
ant for  leave  to  defend,  in  formA  paun 
perit^  will  not  be  entertained  before  the 
appointment  of  a  guardian  ad  litem.  Mat- 
ter of  Byrne,  1  Edw.  Ch.  41.  For  forms 
of  petition  and  affidavit,  see  Vol.  IIL 

*  Treatise  on  Star  Chamber,  part  8,  §  6 
(2  Collect.  Jurid.  140).    It  is  said  in  the 


above  Treatise,  that  persons  attainted  of 
treason  or  felony  are  excepted  out  of  this 
rule;  but  it  h&n  been  decided,  in  many 
cases,  that  a  defendant  cannot  plead  his 
own  attainder  to  nn  action  bronght  against 
him  for  debt  or  trespHss.  Ban3*st<f  r  v.  Tms- 
sell,  Cro.  Eliz.  516;  Coke's  Entries,  246; 
see  also  Ward  and  Prestairs  cases,  in  1 
Leon,  829;  and  Yin.  Ab.  Attainder  (B  )  8. 
«  See  Balch  r.  Wastall,  1  P.  Wms.  44*; 

Havward  v.  Fr>%  i6.  446 ;  Bromley,  2 

P.  Wms.  269,  2'70;  Rex  v.  Fowler,  Bunb. 
88 ;  Cuddnn  v.  Hubert,  7  Sim.  485;  and  9ee 
Attorney-General  v.  Rickards,  8  Beav.  8S0; 
Goldsmith  V.  Russell,  5  De  G.,  M.  &  G.  547 ; 
Bromley  v.  Smith,  26  Beav.  644;  Hancock 
V.  The' Attorney-General,  10  Jur.  N.  S- 
667 ;  12  W.  B.  669,  Y.  C  K. 
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Ch.  IV.  §  8. 

Section  VIII.  —  Bankrupts,  ^— — y — -^ 

It  is  a  general  rule  of  Courts  of  Equity,  that  no  person  can  be  Not  made 
made  a  party  to  a  suit  against  whom  no  relief  can  be  prayed ;  ^  bfi? pr^ng*' 
and  it  follows,  as  a  consequence  of  this  rule,  that  no  person  whose  relief. 
interest  in  the  subject-matter  of  the  suit  has  been  vested  by  act 
of  law  in  another,  ought  to  be  made  a  defendant.    Consequently,  it 
has  been  held,  that  bankrupts  and  insolvent  debtors,  whose  in- 
terests, whether  legal  or  equitable,  in  the  property,  must  have 
devolved  upon  their  assignees,  cannot  be  made  parties  to  suits 
relative  to  any  property  which  is  affected  by  the  bankruptcy  or 
insolvency.* 

Upon  this  principle,  a  demurrer  put  in  by  a  bankrupt,  who  T^as  Bankrupt  if 
joined  as  a  co-defendant  with  his  assignees,  in  a  bill  to  enforce  the  fendanTiidtti 
specific  performance  of  an  agreement  entered  into  by  him  pre-  assignees, 
viously  to  his  bankruptcy,  was  allowed.'  ™*^  ®™°'' 

It  is  said  by  Lord  Redesdale  that,  although  a  bankrupt  made  a  Whether  he 
party  to  a  bill  touching  his  estate  may  demur  to  the  relief,  all  his  "Jfy.to  ^"^ 
interest  being  transferred  to  his  assignees,  yet  it  has  been  generally  discovery; 
understood,  that  if  any  discovery  is  sought  of  his  acts  before  he 
became  a  bankrupt,  he  must  answer  to  that  part  of  the  bill  for  the 
sake  of  the  discovery,  and  to  assist  the  plaintiff  in  obtaining  proof, 
though  his  answer  cannot  be  read  against  his  assignee ;  otherwise, 
the  bankruptcy  might  entirely  defeat  the  ends  of  justice.*    This  SembU,  he 
opinion  has  given  rise  to  much  discussion,  and  is  made  the  subject  °^y* 
of  an  elaborate  judgment  by  Sir  Thomas  Plumer  V.  C.  in  the  case 
of  Whitworth  v.  Davis,^  in  the  course  of  which  he  observes  that 
"  the  case  of  Fervton  v.  Hughes^  lays  down  a  broad  principle,  viz,^ 
that  a  person  who  has  no  interest,  and  is  a  mere  witness  against 
whom  there  could  be  no  relief  ought  not  to  be  a  party ;   a  bank- 
rupt stands  in   that  situation:    a  competent  witness,  having  no 
interest,  against  whom,  therefore,  no  relief  can  be  had  at  the  hear- 
ing ;  he  falls  precisely  within  that  general  rule."  ^    He,  however, 
allowed  the  demurrer  in  the  case  before  him,  without  determining 
the  general  question. 

1  Story  Ea.  PI.  §  281,  nnd  &t8eB  cited  in  *  Whitworth  v.  Davis,  1  Yes.  &  B.  545; 

notes;  Todd  «.  Stewart,  6  J.  J.  Marsh.  see  also  Griffin  v.  Archer,  2  Anst.  478; 

4S2.  Llovd  V.  Lander,  5  Mad.  282,  288;  Collet 

s  Whitworth  v.  Davis,  1  Yes.  &  B.  645,  v.  WuUaston,  8  Bro.  C.  C.  228. 

647;  DeGolls  «.  Ward,  8  P.  Wms.  311,  n.;  *  Ld.  Ked.  161;  Popping  ».  Van  Pelt,  1 

Collin^t  17.  Shirley,  1  R.  &  M.  088;  Judj;-  Hoff.  Ch.  Pr.  645. 

meat  of  Lord  Cottenham  in   Rocbfurt  r.  ^  \  Yes.  &  B.  645. 

Battersby,  2  H.  L.  Ca.  408 ;  and  see  Davis  ^  7  Yes.  287 ;    see  also  Le  Texier  «. 

V.  Snell,  28Beav.  321;  Story£q.  Pl.§233  Margravine   of  Anspach,    15    Yes.   159, 

and  note;  De  Wolf  o.  Johnson,  10  Wheat  166. 

884.    Counsel  for  an  insolvent  appearing  7  1  Yes  &  B.  649,  650;  see  Gilbert  v. 


aeparately  from  his  assignees  not  heard. 
Edmnuda  o.  Waugh,  1  W.  N.  7,  Y.  C  K. 


Lewis,  1  De  G  ,  J.  &  S.  38;  2  J.  &  H.  452; 
9  Jut.  N.  S.  187,  Story  £q.  PL  §  223,  n. 


158 


PERSONS   AGAINST  WHOM   A   SUIT  MAT  BE   INSTTrUTED. 


ch.  rv.  §  8. 


When  he  may 

Elead  the 
ankraptcy. 


If  relief  pray- 
ed, bankrupt 
may  demur, 

both  to  dis- 
covery and 
relief; 

Unless  fraud 
is  charged. 


Bankruptcy 
of  defendant 
no  abate- 
ment. 

Dismissal  of 
bill  by  plain- 
tiffi  after 
defendant's 
bankruptcy. 


When  the  bankruptcy  of  a  defendant  does  not  appear  on  the 
face  of  the  bill,  or  has  occurred  subsequently  to  the  filing  of  the 
bill,  but  before  the  expiration  of  the  time  for  putting  in  his  an- 
swer, the  defendant  may  take  the  objection  by  way  of  plea.^  He 
may  also  plead  the  bankruptcy  of  a  co-defendant,  even  where  it 
took  place  after  the  filing  of  the  bill." 

A  bankrupt  can  be  made  a  party  to  a  bill  for  the  mere  purpose 
of  discovery  and  injunction;'  but  there  is  no  doubt  that  if  he  is 
made  a  party  for  the  purpose  of  obtaining  relief  against  him,  he 
may  demur  to  the  bill,  and  that  in  such  case  his  demurrer  will  pro- 
tect him  fi'om  the  discovery  as  well  as  the  relief;  where,  however, 
fraud  or  collusion  is  charged  between  the  bankrupt  and  his  as- 
signees, the  bankrupt  may  be  made  a  party,  and  he  cannot  demur, 
although  relief  be  prayed  against  him.  Thus,  where  a  creditor, 
having  obtained  execution  against  the  effects  of  his  debtor,  filed  a 
)bill  against  the  debtor,  against  whom  a  commission  of  bankrupt 
had  issued,  and  the  persons  claiming  as  assignees  under  the  com- 
mission, charging  that  the  commission  was  a  contrivance  to  defeat 
the  plaintiff's  execution,  and  that  the  debtor  having,  by  permission 
of  the  plaintiff,  possessed  part  of  the  goods  taken  in  execution  for 
the  purpose  of  sale,  instead  of  paying  the  produce  to  the  plaintiff 
had  paid  it  to  his  assignees :  a  demurrer  by  the  alleged  bankrupt, 
because  he  had  no  interest,  and  might  be  examined  as  a  witness, 
was  overruled.*  Upon  the  same  principle,  where  a  man  had  been 
fraudulently  induced  by  the  drawer  to  accept  bills  of  exchange 
without  consideration,  and  the  drawer  afterwards  indorsed  them 
to  others :  upon  a  bill  filed  against  the  holder  and  drawer  of  the 
bills  of  exchange,  for  a  delivery  up  of  the  bills,  and  an  injunction, 
the  drawer  pleaded  his  bankruptcy,  which  took  place  after  the  bill 
filed,  in  bar  to  the  bill ;  but  Sir  Lancelot  Shadwell  V.  C.  over- 
ruled the  plea.* 

Where  a  defendant  becomes  bankrupt  after  the  commencement 
of  the  suit,  the  bankruptcy  is  no  abatement,  and  the  plaintiff  has 
his  choice,  either  to  dismiss  the  bill  and  go  in  under  the  bank- 
ruptcy, or  to  go  on  with  the  suit,  making  the  assignees  parties.* 
It  seems  that  in  Knox  v.  Brovm^  Lord  Thurlow  permitted  tlie 
plaintiff  to  dismiss  his  own  bill  without  costs,  because  it  was  by  the 


1  Turner  o.  Robinson,  1  S.  &  S.  8 ;  Lane 
V.  Smith,  14  Beav.  49 ;  Jones  v.  Binns,  10 
Jur.  N.  S.  119,  12  W.  K.  829,  M.  K.;  88 
Beav.  862 ;  and  see  Campbell  v.  Joyce,  L. 
R,  2  Eq.  877,  V.C.  W. 

2  Sergrove  v.  Mayhew,  2  M'N.  &  G. 
97. 

8  Plea  of  defendHut^s  bankruptcy  over* 
ruled;  he  being  the  manager,  secretary, 
and  a  member  of  the  committee  of  an 
association;  and  discovery  was  required 


from  him  in  order  to  obtain  contribution 
from  the  members  Pepper  «.  Uenzelli  2 
U.  &  M.  486;  11  Jur.  N.  S.  840. 

4  King  v.  Martin,  2  Yes.  J.  641,  cited 
Ld.  Red.  162;  but  see  Gilbert  v.  Lewis,  1 
De  a,  J.  &  6.  88;  2  J.  &  H.  462;  9  Jur. 
N.  S.  187. 

^  Mackworth  t.  Marshall,  8  Sim.  868. 

6  Monteith  v.  Taylor,  9  Yes.  616. 

7  2  Bro.  C.  C.  1<»6. 
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act  of  the  defendant  himself  that  the  object  of  the  suit  was  gone.  Ch.  IV.  §  8. 
In  a  subsequent  case,  however,  of  Rutherford  v.  MUXLer^  the  Court  '—  y"— "^ 
of  Exchequer  refused  to  make  such  an  order  without  costs ;  and  in 
MovUeith  v.  Taylor^  where  a  motion  was  made  on  behalf  of  the 
defendant,  who  had  become  bankrupt,  to  dismiss  the  plaintiffs  bill 
with  costs,  for  want  of  prosecution.  Lord  £ldon,  although  he  at 
first  entertained  a  doubt  whether  he  could  make  such  an  order  with 
costs,  afterwards  expressed  an  opinion  against  the  plaintiff  upon 
that  point,  upon  which  the  plaintiff  submitted  to  give  the  usual 
undertaking  to  speed  the  cause ;  and  in  the  case  of  Blackmore  v. 
/Smithy*  Lord  Cottenham,  after  referring  to  the  order  made  in  the 
last-mentioned  case,  in  the  Registrars'  book,  held,  that  if  the  bill 
were  dismissed  it  must  be  with  costs. 

It  appears  from  the  two  cases  last  referred  to,  that  a  defendant  Bankrupt 
may,  notwithstanding  he  has  become  bankrupt,  move  to  dismiss  dSmSs^for^ 
the  plaintiff^s  bill  for  want  of  prosecution ;  and  it  is  the  practice,  want  of  prose- 
on  such  a  motion,  to  dismiss  the  bill  with  costs.^ 

After  what,  has  been  said,  it  is  scarcely  necessary  to  observe,  Assignees  axe 
that  where  a  party  who  is  a  defendant  to  a  suit  becomes  bankrupt,  fyre^e  Court 
it  will  be  necessary  for  the  plaintiff  if  he  proceeds  with  the  suit,  ^y  "^P^®" 
to  bring  the  assignees  before  the  Court  by  amendment  or  a  supple-  proceeding, 
mental  order;*  and  it  has  been  decided,  that  where  the  assignee  Death  or 
of  a  bankrupt  has  been  already  before  the  Court  as  a  defendant,  assignee: 
and  such  assicmee  die  or  is  removed,  and  a  new  assimee  is  ap-  Order  to  cany 

,.,.  ,,  .-L.  1  T  ,on  against 

pomted  m  his  stead,  the  smt  abates,  and  an  order  to  carry  on  the  successor 
proceedings  against  such  new  assignee  must  be  obtained  in  like  ^^[Jli,^ 
manner  as  against  the  original  assignee.® 

Where  a  bill  has  been  filed  against  a  defendant  who  afterwards  Evidence 
became  bankrupt,  and  a  supplemental  bill  was  in  consequence  filed  ^JJnarcause 
against  his  assignees,  the  evidence  taken  in  the  original  cause  pre-  before  the 
viously  to  the  bankruptcy  was  allowed  to  be  read  at  the  hearing  may  bTread 

against 

I  2  Anst.  468.  luUy  discussed  in  Sedgwick  v.  Cleveland,    *«««»«««• 

S  9  Ves.  616.  7  Paige,  200-292;  see  also  note  to  Story 

•  1  M*N.  &  G.  80.  £q.  1^.  §  842.    After  the  assignees  have 

*  Bliickmore  v.  Smith,  vln  tup. ;  see  been  made  parties,  the  bankrupt  appears 
also  Kob»on  v.  Earl  of  Dcvoo,  8  Sm.  &  to  be  treated  as  out  of  the  suit;  see  Kob- 
G.  227 ;  Levi  v.  Heritajy^,  26  Beav.  660,  ertson  v.  Southgate,  6  Hare,  228 ;  Stahl- 
nrhich  were  cases  of  insolvent  debtors;  schmidt  v.  Lett,  t6.  696;  and  see  Seton, 
overruling  Blanshard  «.  Drew,  10  Sim.  1166.  For  forms  of  supplemental  oruer, 
240;  see,  however,  Kemball  v.  Walduck,  see  Seton,  1166,  Nus.  6,  6;  and  for  fonns 
1  Sm.  &  G.  App.  27;  18  Jur.  69.  of  motion  paper  and  petition,  see  Vol. 

S  16  &  16  Vic.  c  86,  §§  62,  68;  Lash  v.  III.;  and  see  ante,  p.  64. 

Miller,  4  De  G.,  M.  &  G.  841 ;  1  Jur.  N.  S.  «  Gordon  v.  Jesson,  16  Beav.  440.    The 

467 ;    Stonn  v.  Davenport,  1   Sandf.  Ch.  167th  section  of  tiie  Bankrupt  Act,  12  &  18  . 

186;  Storv  £a.  PI.  §  842,  and  note;  Sedg-  Vic.  c.  106,  referred  to  anU^  p.  66,  applies 

wick  V.  Cleveland,  7  Paige,  290.    It  is  to  only,  it  would  seem,    to  pluintifis;    see 

be  bonie  in  mind,  that  there  is  a  difference  Gordon  v.  Jenson,  vbi  tig). ;  and  see  Bain- 

in  reference  to  this  point  between  cases  of  brigge  v.  Blair,  Younge,  886;  Mendbam 

voluntary  alienation,  and  cases  of  invol-  v.  Robinson,  1  M.  &  K.  217 ;  Man  v.  Kick* 

notary  alienation,  as   by  insolvency  or  etts,  7  Beav.  484;  1  Phil.  617;  (decided 

b«okniptcy  of  the  defendant    Story  £q.  on  similar  clause  in  former  Bankrupt  Act), 

PL  $§  842,  861,  e^  f€j.    This  distincUon  is  and  cases  there  cited. 
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Ch.IV.§9. 


Creditor  of  in- 
solvent might 
8ue  executor 
of  assignee, 
where  no 
successor 
Appointed. 

Costs  of 
assiniees  in 
foreclosure 
suits. 


against  the  assignees ;  but  where  it  appeared  that  some  of  the 
witnesses  in  the  cause  had  been  examined  after  the  commission 
issued,  and  before  the  supplemental  cause  was  at  issue,  an  objec- 
tion to  reading  their  depositions  was  allowed ;  but  the  objection 
was  overruled  in  so  far  as  it  extended  to  the  witnesses  who  had 
been  previously  examined.^ 

It  has  been  held  that,  on  the  death  of  the  assignee  of  an 
insolvent's  estate,  where  no  new  assignee  has  been  appointed,  a 
party  having  a  demand  against  the  insolvent,  but  not  having 
proved  under  the  insolvency,  may  sue  the  executors  of  the  de- 
ceased assignee.' 

It  may  here  be  observed  that,  after  some  difference  of  opinion 
upon  the  subject,  it  has  been  determined,  that  in  foreclosure  suits, 
where  assignees  are  made  parties  as  defendants,  in  respect  of 
the  equity  of  redemption,  they  are  not  entitled  to  their  costs  from 
the  plaintiff  even  though  they  may  have  received  no  assets  of  the 
bankrupt  wherewith  to  pay  them.' 


Section  IX. — Infanta. 


Maybe 
defendants. 


Not  usually 
described  as 
infants  in  bill. 

Defend  by 
guardian.  . 


Infants  as  well  as  adults  may,  as  we  have  seen,*  .be  made  defend- 
ants to  suits  in  Equity ;  and,  in  such  cases,  it  is  not  necessary  that 
any  other  person  should  be  joined  with  them  in  the  bUl ;  nor  is  it 
usual  for  the  plaintiff  to  describe  them  as  infants  in  his  bill,  unless 
any  question  in  the  suit  turns  upon  the  fact  of  their  infancy. 

Although  it  is  not  necessary  that,  in  bringing  a  bill  against  in- 
fants, the  plaintifi^  as  in  the  case  of  married  women,  should  join 
any  other  person  with  them,  yet  they  are  not  permitted,  on  ac- 
count of  their  supposed  want  of  capacity,  to  defend  themselves ; 
and  therefore,  where  a  defendant  to  a  suit,  or  the  respondent  to  a 
petition,*  is  an  infant,  the  Court  will  appoint  a  proper  person,  who 
ought  not  to  be  a  mere  volunteer,®  to  put  in  his  defence  for  him, 
and  generally  to  act  on  his  behalf  in  the  conduct  and  management 
of  the  case.''  The  person  so  appointed  is  called  "the  guardian 
of  the  infant ; "  and  is  generally  styled  "  the  guardian  ad  litem^ 


1  Hitchens  v.  Congreve,  4  Sim.  420. 

2  l^ulcher  v.  Uuwell,  11  Sim.  100;  and 
see  antt^  p.  62. 

s  Appleby  v.  Duke,  1  Phil.  272;  Clarke 
V.  Wilmot,  ib.  276;  Ford  v.  White,  16 
BeHV.  120,  and  cases  there  cited ;  and  see 
Ford  V.  Chesterfield,  16  Beav.  616;  and 
see  also  potty  Chap.  aVI.,  DisckUmen, 

*  AnU,  p.  130. 

s  Be  bHrrington,  27  Beav.  272;  Be 
Ward,  2  Giff.  122;  6  Jur.  K.  S.  441;  Be 


Duke  of  CleTeland*s  Harte  Estates,  1  Dr. 
He  Sm.  46. 

0  Foster  v.  Cautley,  10  Hare,  App.  24; 
17  Jur.  870.  It  is  usual  to  appoint  the 
nearest  relative  of  an  infant  defendant 
as  his  guardian  ad  Utem,  Bank  of  United 
SUtes  V.  Hitche,  8  Peters,  128. 

7  A  decree  against  an  adult  defendtint, 
as  if  an  infant,  was  held  not  to  bind  him. 
Snow  V.  Hole,  16  Sm.  161;  Qreen  v.  Bad- 
ley,  7  Beav.  271. 


INFANTS. 


161 


How  appoint- 
ed at  the 
instanoe  of 
thein&nt. 


to  distingoifih  him  from  the  gaardian  of  the  person  or  of  the    CH.lV.ft. 
estate.^ 

Formerly  it  was  usual,  upon  the  appointment  of  a  guardian  ad 
litenty  for  the  infant  to  appear  personally  in  Court.^  This  is  no 
longer  necessary ; '  but  the  order  may  be  obtained  upon  motion 
of  course,  or  upon  petition  of  course,  presented  at  the  Rolls  in  the 
name  of  the  infant;  the  application  being  supported  by  an  affidavit 
of  the  infant's  solicitor,  that  the  proposed  guardian  has  no  interest 
in  the  matters  in  question  in  the  suit,  adverse  to  that  of  the  infant ; 
and  it  must  also  be  proved  by  the  same  affidavit,  or  by  that  of 
some  other  person,  if  the  solicitor  is  not  sufficiently  acquainted 
with  the  proposed  guardian,  that  he  is  a  fit  and  proper  person  to 
be  appointed.*  A  co-defendant  may  be  appointed,  if  he  has  no 
adverse  interest ;  •  but  the  plaintiff,  a  married  woman,  or  a  person 
out  of  the  jurisdiction,'  cannot  be  appointed. 


Who  ineli- 
gible to  be 
yiardian. 


1  Tn  a  suit  aeainst  iin  infant,  process 
should  he  served  upon  him,  and  a  guar- 
dian ad  litem  appointed  by  the  Court. 
Carrington  v.  Brents,  1  McLean,  17 ;  Wal- 
ren  v.  Hallett,  1  Ala.  879 ;  Graham  v.  Sub- 
lett,  6  J.  J.  ^Iar8h.  46.  • 

In  New  York,  the  appearance  of  an 
infant  i**  entered  dj  his  guardian  ad  litem, 
who  i4  appointed  hj  the  Court  on  petition 
for  that  purpose.  1  Barb.  Ch.  Pr.  88. 
&M  Knickerbocker  v.  De  Freest,  2  Paige, 
804;  Grant  v.  Van  Scfaoonhoven,  9  Pai$(e, 
265;  Story  £q.  PI.  §  70;  Banta  v.  Cal- 
boon,  2  A.  K.  Afarsh.  167 ;  Cato  v.  Easly, 
2  Stewart,  2 14.  In  Alabama,  it  is  essential 
to  the  action  of  a  guardian  ad  litem  that 
there  should  be  a  decree  of  the  Court 
appointing  him  such  guardian.  Darring- 
ton  V.  Borland,  8  Porter,  10. 

Infrints  above  the  a^  of  fourteen  years 
should  be  consulted  in  4he  appointment 
of  a  guardian  ad  litem,  if  that  course 
would  not  be  attended  with  too  much 
trouble  or  expense.  Walren  v.  Hallett,  1 
Ala.  879.  Courts  may  appoint  guardians 
ad  litem  to  non-resident  mfants.  Walren 
«.  Hallett,  1  Ala.  879;  Graham  v.  Sublett, 
6  J.  J.  Marsh.  45;  Smith  v.  Palmer,  8 
Beav.  10.  And  they  may  provide  rea- 
sonable compensation  for  sucn  guardians. 
Walren  e.  Hallett,  1  Ala.  879;  Graham  v. 
Sublett,  6  J.  J.  Marsh.  46;  see  Gott  v. 
Cook,  7  Paige,  523.  It  is  error  to  enter  a 
decree  against  infant  defendnnts  without 
assigning  them  a  guardian  ad  litem,  Rob- 
erts V.  Stanton,  2  Munf.  129:  Irons  t;. 
Crist,  8  A.  K.  Marsh.  148;  St  Clair  «. 
Smith,  3  Ham.  863 :  Crockett  v.  Drew,  6 
Gray,  899;  Swan  «.  Uorton,  14  Gray,  179; 
Swing  V.  Highbee,  7  Ham.  198;  see 
Darby  v.  Richardson,  8  J.  J.  Marsh.  544; 
Beverley  v.  Miller,  6  Mnnf.  99 ;  Cravens 
V.  Dyer,  1  Litt.  168;  Shields  v,  Bryant,  8 
Bibb,  625.  The  guardian  must  have 
accepted  the  appointment,  and  that  fact 
should  appear  of  record.  Daniel  v.  Han- 
nagan,  5  J.  J.  Marsh.  49. 

YOL.  z.  11 


Where  infant  defendants  had  not  been 
served  with  process,  but  upon  inspection 
of  the  record  it  appeared,  that,  upon 
their  motion,  a  guardian  ad  litem  had 
been  appointed,  who  proceeded  in  the 
cause,  the  Court  hela,  that  a  decree 
against  the  in&nts  was  not  void,  and 
therefore  could  not  be  impeached  in  a  col- 
lateral suit.  Day  v..  Kerr,  7  Missou.  426. 
It  is  not  necessary  to  serve  a  copy  of 
a  bill  in  Equity,  on  a  gunrdian  ad  mem, 
after  his  appointment.  Jones  v.  Drake, 
2  Hayw.  237. 

The  Court  will  not  appoint  a  person 
guardian  ad  Utem  for  an  infant  defend- 
antj  on  the  nomination  of  the  plaintiff. 
Knickerbocker  v.  De  Freest,  2  Paige,  804. 
An  infant  defendant  at  law  must  appear 
by  guardian;  he  cannot  appear  or  plead 
by  attorney.  Knapp  v.  Crosby,  1  Mass. 
479;  Miles  v.  Boyden,  8  Pick.  218;  Alder- 
man  v.  Tirrell,  8  John.  418;  Bedell  v. 
Lewis,  4  J.  J.  Marsh.  562;  Jeffrie  v. 
Robideaux,  8  Mis.  83 ;  Clark  v.  Turner,  1 
Root,  200;  Comstock  v.  Carr,  6  Wend. 
626. 

3  Crabbe  v.  Moubery,  5  De  G.  &  S., 
847 ;  Benison  v.  Wortley,  ib.  648. 

*  See  Drant  v.  Vause.  2  T.  &  C.  C.  C. 
524 ;  7  Jur.  637,  L.  C. ;  Egremont  v.  Egre- 
mont,  2  De  G.,  M  &  G.  780;  17  Jur. 
55;  Foster  v.  Cautley,  10  Hare  App.  24; 
17  Jur.  870;  Storr  v.  Pannell,  1  VV.  R. 
209  V.  C.  S. 

*'Braithwaite's  Pr.  46,  47.  For  form  of 
order,  see  Seton,  1250;  and  for  forms  of 
motion  paper,  petition,  and  affidavit,  see 
Vol.  III.  Where  the  infant  is  a  respon- 
dent to  a  petition,  the  application  must  be 
supported  by  an  affidavit  that  the  petition 
has  been  served  on  the  infant  Be  Willan, 
9  W.  R.  689,  n. 

<  See  Bonfield  v.  Grant,  11  W.  R.  275, 
M.  R.;  Newman  v.  Selfe,  ib,  764,  M.  R  ; 
Anon.,  9  Hare  App.  27. 

•  Anon.,  18  Jur.  770,  V.  C.  W. 
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PERSONS  AGAINST  WHOM   A   SUIT  MAY  BE   INSTITUTED. 


Ch.  IV.  §  9. 


Appearance 
ahotild  be 
fiist  entered. 

Applicationi 
how  made: 
att|ie 
insiance  of 
plaintiff. 


Evidence  in 
support. 


Who 
appointed. 

Where  infant 
out  of  the 
jurisdiction. 


An  appearance  for  the  infant  should  be  entered  at  the  Record 
and  Writ  Clerks'  Office,  before  the  application  is  made ;  but  no 
other  step  in  the  suit,  on  behalf  of  the  in^t,  will  be  regidar,  till 
a  guardian  ad  litem  has  been  appointed.^ 

If  no  application  for  the  appointment  of  a  guardian  is.made  on 
behalf  of  Uie  in&nt,  the  plaintiff  may,  if  default  is  made  by  the 
infant  in  appearing  or  answering,^  ^PP^y  to  the  Court  that  a  solici- 
tor may  be  appointed  his  guardian.  The  application  is  made  by 
motion,  of  which  notice*  must  be  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom,  or  under  whose  care,  the 
infant  was  at  the  time  of  serving  the  bill,^  and  if  such  person  is 
not  the  father,  or  guardian,  notice  must  also  be  served  upon  the 
&,ther  or  guardian.  Where  the  infant's  father  was  dead,  service 
of  the  notice  at  the  house  of  the  infant's  mother  and  step-father 
was  held  sufficient ;  ^  and  where  the  plaintiff  was  unable  to  dis- 
cover where  the  parents  lived,  service  was  deemed  sufficient  on 
the  head  of  a  college,  of  which  the  infant  was  an  under-graduate.* 
lit  however,  an  appearance  has  been  entered  for  the  infant,  service 
upon  the  solicitor  is  sufficient.'  Upon  the  motion,  the  Court 
must  be  satisfied  that  the  bill  has  been'duly  served,  and  that  the 
notice  of  the  application  was  served  after  the  expiration  of  the 
time  allowed  for  appearing  or  answering,  and  at  least  six  clear 
days  before  the  day  in  such  notice  named  for  hearing  the  applica- 
tion;® but  the  Court,  on  hearing  the  application,  may  dispense 
with  service  on  the  father  or  guardian.*  The  solicitor  to  the 
Suitors'  Fee  Fund  is  the  person  usually  appointed," 

If  the  infant  is  out  of  the  jurisdiction,  the  same  course  must  be 
followed ;  ^^  but  where  he  had  no  substantial  interest,  and  had  been 
served  with  the  bill,  the  Court  dispensed  with  service  of  notice 
of  the  application." 


1  Loshington  «.  Sewell|  6  Mad.  28.  An 
appearance  by  the  plaintiff  for  an  infant 
defendant  is  irregular,  and  of  no  validity, 
Ord.  X.  6 ;  Leese  v.  Knight,  8  Jar.  N.  S. 
1006;  10  W.  R.  711,  V.  C.  K. 

2  If  no  answer  is  required  from  the 
infant  (as  is  usuallv  the  practice),  and  no 
voluntary  answer  is  put  in,  the  defendant 
is  considered,  after  the  expiration  of  the 
time  for  answering  voluntarily,  to  be  in 
default.  Bentley  v.  Robinson,  9  Hare 
App.  76. 

^  For  form  of  notice  of  motion,  see  Vol. 

m. 

4  Taylor  v,  Ansley,  9  Jur.  1066,  V.  C. 
K.  B. ;  Christie  v.  Cameron,  2  Jur.  N.  S. 
686,  V.  C.  W.;  and  see  Ord.  VII.  8. 

6  Hitch  9.  Wells,  8  Beav.  676. 
0  Christie  v.  Cameron,  ubi  gtgp, 

7  Cookson  V,  Lee,  16  Sm.  802;  Bentley 
V.  Robinson,  9  Hare  App.  76. 

8  For  form  of  affioavit  in  support  of 
motion,  see  Vol.  III. 


B  Ord.  VII.  8;  see  Leese  t>.  Knight,  8 
Jur.  N.  S.  1006;  10  W.  R.  711,  V.  O.  fc. 
For  form  of  order,  see  Seton,  1261. 

u  Thomas  v,  Thomas,  7  Beav.  47; 
Sheppsrd  v.  Harris,  10  Jur.  24,  V.  C.  K. 
B.  Where  he  is  appointed,  the  Coort 
provides  for  his  costs^  Ord.  XL.  4 ;  nsoaJly 
directing  the  plaintiff  to  pay  them,  and 
add  them  to  his  own.  Harris  t?.  Hamlyn, 
8  De  G.  &  S.  470;  14  Jur.  66;  Fraser  r. 
Thompson,  1  Giff.  887;  4  De  G.  &  J.  669; 
but  where  there  is  property  of  the  in&nt^s 
with  which  the  Court  can  deal,  it  will,  it 
seems,  direct  the  costs  to  be  paid  out  of  it. 
Robinson  v.  Aston,  9  Jar.  224,  V.  C  K.  B. 

u  O'Brien  v.  Maitland,  10  W.  R.  275, 
L.  C. 

^  Lambert  v.  Turner,  10  W.  R,  886, 
V.  C.  K.;  Turner  ».  Sowden,  10  Jur.  N. 
S.  1122;  18  W.  R.  66,  V.  C.  K.;  2  Dr.  & 
Sm.  266,  nom.  Turner  v.  Snowdon. 
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If  the  guardian  dies  pending  the  suit,  a  new  guardian  must  be 
appointed  in  his  place ;  this  is  done  in  the  same  manner  as  the 
original  guardian  was  appointed,  and  upon  similar  evidence.^  All 
orders  appointing  guardians  must  be  left  at  the  Record  and  Writ 
Clerks'  Office  for  entry.* 

Where  the  infant  is  a  married  woman,  it  is  nevertheless  neces- 
sary that  she  should  defend  by  her  guardian :  though  it  appears 
to  be  the  practice  to  appoint  her  husband  to  be  her  guardian 
where  he  is  a  defendant  with  her,  and  they  intend  to  defend 
jointly.* 

The  duty  of  the  guardian  is  to  put  in  the  proper  defence  for  the 
infant ;  and  it  seems  that  he  is  responsible  for  the  propriety  and  con- 
duct of  such  defence ;  *  and  if  he  puts  in  an  answer  which  is  scan- 
dalous or  impertinent,  he  is  liable  for  the  costs  of  it.  Sometimes 
the  guardian  is  ordered  or  decreed  to  perform  a  duty  on  behalf 
of  the  infant :  his  refosal  or  neglect  to  do  which  will  subject  him 
to  the  censure  of  the  Court.* 

If  the  guardian  of  an  infant  defendant,  or  the  next  friend  of  an 
infant  plaintiff,  does  not  do  his  duty,  or  other -sufficient  ground  be 
made  out,  the  Court  will  remove  him.*  It  was  said  by  Sir  John 
Leach  V.  C.,'  that  infants  are  as  much  bound  by  the  conduct  of 
their  solicitor,  as  adults ;  thus,  an  issue  devisavit  vd  non  may,  it 
seems,  be  waived  on  the  part  of  the  infant.*  And  so,  although 
the  Court  usually  will  not,  where  infants  are  concerned,  make  a 
decree  by  consent,  without  an  inquiry  whether  it  is  for  their  bene- 
fit,* yet  when  once  a  decree  has  been  pronounced  without  that 


Ch.IV.§9. 


On  death  of 
guardian  ^ 
pendente  Hie, 
new  guardian 
must  be 
appointed. 

Where  infeiiit 
a  married 
woman. 


Guardian's 
duty. 


Guardian 
may  be 
removed  for 
neglect. 

Infants  bound 
by  acts  of 
guardian. 


1  Ante,  pp.  160,  161. 

s  Braithwaite*R  Pr.  47. 

s  Colman  v.  Northcote,  2  Hare,  147 ;  7 
Jur.  526,  and  cases  there  referred  to. 

^  Knickerbocker  v-  De  Freest,  2  Paige, 
804.  It  is  the  special  duty  of  the  guardian 
adUiem  to  submit  to  the  Court,  for  its  con- 
sideration and  decision,  every  question 
involving  the  rights  of  the  infant  affected 
by  the  suit  Ibia. ;  Dow  o.  Jewell,  21 N.  H. 
4^6,  487,  and  to  make  a  vigorous  defonce 
of  Uie  interests  of  the  infant.  Sconce  v. 
Whitney,  12  111.  160;  Enos  v.  Cappe,  12 
III.  265.  If  the  guardian  ad  litem  neg- 
lects his  duty  to  the  infant,  whereby  sucn 
infant  sustains  an  injury,  the  guardian 
will  not  only  be  puniitbed  for  his  neglect, 
but  he  will  also  be  liable  to  the  infant  for 
all  the  damages  he  may  have  sustained 
thereby.  Kmckerbocker  v,  De  Freest, 
wnprcu 

Where  a  person  consents  to  act  as 
guardian  ad  Mem,  he  must  put  in  a  plead- 
ug:  and  is  not  to  stop  the  plaintiff  by 
neglecting  it,  merely  because  he  thinks 
his  wards  are  improper  or  unnecessa- 
ry parties.  Farmers*  Loan  and  Trust  Go. 
o.  Reed,  8  Edw.  Ch.  414.  The  infiint's 
answer  Is  generally  confined  to  a  mere 
•nbmisflion  of  his  rights  and  interests  in 


the  matters  in  question,  to  the  care  and 
protection  of  the  Court  The  answer  in 
such  cases  jsenerally  is,  that  the  infant 
knows  nothmg  of  the  matter,  and  there- 
fore neither  admits  nor  denies  the  charges, 
but  leaves  the  plaintiff  to  prove  them  as 
he  shall  be  advised,  and  throws  himself 
upon  the  protection  of  the  Court  Dow 
V.  Jewell,  21  N.  H.  487,  per  Gilchrist  C.  J. 

^  Hinde,  241.  Except  in  case  of  gross 
misconduct,  a  guardian  ad  Hiem  will  not 
be  ordered  to  pay  the  costs  of  a  suit  which 
he  has  defended  unsuccessfallv.  Morgan 
V.  Morgan,  11  Jur.  N.  S.  288,  V.  C.  K., 

«  Russell  V,  Sharpe,  1  J.  &  W.  482. 
The  application  for  this  purpose  may  be 
made  by  summons;  for  forms,  see  Vol. 
111. ;  and  see  ante,  p.  71. 

7  Tillotson  v.  Hargrave,  8  Mad.  494; 
see  Morrison  v.  Momson,  4  M.  &  C.  216, 
226. 

B  Levy  V.  Levy,  8  Mad.  245. 

B  Dow  0.  Jewell,  21  N.  H.  486,  487; 
Mills  V.  Dennis.  8  John.  Ch.  868;  Mondey 
V.  Mondey,  1  V.  &  B.  228.  Neither  a 
default  nor  a  decree  pro  confteeo  can  be 
taken  against  an  infant  Enos  o.  Capps. 
12  111.  266.  A  decree  cannot  be  entered 
against  an  infant  without  proof  to  sustain 
the  case.  Hamilton  v.  Gilman,  12  IlL  260. 
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Binding  de- 
cree may  be 
made  against 
infant,  by 
consent,  with- 
ont  inquiry, 
though  not 
usuaUy  done. 


Infiint  bound 
by  decree; 
unless  in 
cases  of  firaud, 
collusion,  or 
error. 


How  decree 
impeached  in 
sadicase. 


What  is  enor 
in  a  decree 
against 
inJSmt 


Parol  demur- 
ring at  Law; 


previous  step,  it  is  considered  as  of  the  same  authority  as  if  such 
an  inquiry  had  been  directed,  and  a  certificate  thereupon  made  that 
it  would  be  for  their  benefit.  In  the  same  manner,  an  order  for 
maintenance,  though  usually  made  after  an  inquiry,  if  made  with- 
out would  be  equally  binding.^  By  a  recent  order,'  it  is  provided 
that  any  consent  by  the  guardian  to  any  mode  of  taking  evidence 
or  other  procedure,  shall,  if  given  with  the  sanction  of  the  Court 
or  Judge  in  Chambers,  have  the  same  effect  as  if  the  infant  were 
not  under  disability,  and  had  given  such  consent. 

An  infant  defendant  is  as  much  bound  by  a  decree  in  Equity  as 
a  person  of  full  age ;  therefore,  if  there  be  an  absolute  decree 
made  against  a  defendant  who  is  under  age,  he  will  not  be  per- 
mitted to  dispute  it,  unless  upon  the  same  grounds  as  an  adult 
might  have  disputed  it ;  such  as  fitiud,  collusion,  or  error. 

To  impeach  a  decree  on  the  ground  of  fi*aud  or  collusion,  the 
infant  may  proceed,  either  by  a  bill  of  review,  or  supplemental 
bill  in  tlie  nature  of  a  bill  of  review ;  or  he  may  so  proceed  by 
original  bill.  He  may  also  impeach  a  decree,  on  the  ground  of 
error,  by  original  bill ;  and  he  is  not  obliged,  for  that  purpose,  to 
wait  till  he  has  attained  twenty-one.* 

Among  the  errors  that  have  been  allowed  as  sufficient  grounds 
on  which  to  impeach  a  decree  against  an  infant,  is  the  circum- 
stance that,  in  a  suit  for  the  administration  of  assets  against  an 
infant  heir,  a  sale  of  the  real  estate  has  been  decreed  before  a 
sufficient  account  has  been  taken  of  the  personal  estate.'*  And  so,  if 
an  account  were  to  be  directed  against  an  infant  in  respect  of  his 
receip'ts  and  payments  during  his  minority,  such  a  direction  would 
be  erroneous.*  Another  ground  of  error  for  which  a  decree  against 
an  infant  may  be  impeached  is,  that  it  does  not  give  the  infant  a 
day  after  his  coming  of  age  to  show  cause  against  it,  in  cases 
where  he  is  entitled  to  such  indulgence.' 

It  was  an  established  rule  at  Common  Law,  that  in  all  actions 
for  debt  against  infant  heirs  by  specialty  creditors  of  their  an- 
cestors, either  party  was  entitled  to  pray  that  the  parol  might 
demur;  that  is,  that  the  proceedings  might  be  stayed  until  the 
heir  had  attained  his  full  age."^    This  rule  was  the  foundation  of  a 


1  Wall  V  Bushby,  1  Bro.  C.  C  484. 488; 
per  Gilchrist  C.  J.  in  Dow  v.  Jewell,  21 
N.  H.  487 ;  and  see  Brook  v.  Mostyn,  10 
Jur.  N.  S  554,  M.  R.;  i6.  1114;  18  W.  R. 
115,  L.  JJ.,  88  Beav.  457;  2  De  6.  &  S. 
378,  417;  as  to  compromises  with  the 
Court's  sanction,  where  infants  are  in- 
terested. 

2  Ord.  5  Feb.,  1861,  r.  24.  For  form  of 
summons  to  obtain  the  Judge's  sanction, 
see  Vol.  III. 


8  Richmond  r.  Tayleur,  1  P.  Wms.  787; 
Brook  V.  Mostyn,  vbt  np. 

4  Bennett  v.  Hamill,  2  Sch.  &  Lef.  566. 

^  Hindmarsh  v.  Southgate,  8  Rnas.  824, 
827;  see  Stott  v.  Meanodc,  10  W.  R.  606, 
Uf,  L.  JJ. 

8  Bennett  v.  HamiU,  vH  fig). ;  2  Kent 
(11th  ed.),  246,  246. 

7  3  Bla.  Com.  800;  Flasket  v.  Beeby.  4 
East,  485;  Com.  Dig.  Enfant,  (D)  8;  •&. 
Pleas,  2  (E)  S. 
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similar  practice  in  Equity  in  like  cases ;  ^  so  that,  when  any  suit    Ch.  IV.  §  9. 
was  instituted,  either  by  a  specialty  creditor  or  by  a  simple  con-   ^—    t — "^ 
tract  creditor,  the  equity  of  which  depended  upon  the  legal  liability  ^^Jj2*.^* 
of  the  heir  to  pay  out  of  descended  assets  the  specialty  debts  of 
his  ancestor,  no  relief  could  be  obtained  against  the  heir  during 
his  minority,  but  the  decree  contained  a  direction  for  liberty  to 
apply  when  the  heir  should  have  atttained  his  full  age ;  accom- 
panied, in  the  case  of  a  suit  by  a  simple  contract  creditor,  with  a 
declaration  of  the  right  to  have  the  assets  marshalled.     Courts  of 
Equity  did  not,  however,  confine  this  species  of  protection  to 
eases  precisely  similar  to  those  in  which  the  parol  could  demur  at 
Law ;  but,  by  a  kind  of  analogy,  they  adopted  a  second  rule,  by  «">d  extended 
which,  in  cases  of  foreclosure  and  partition,  and  in  all  cases  in  caaca. 
which  the  real  estates  of  an  infant  were  to  be  sold  or  conveyed 
under  a  decree  of  the  Court,  and  consequently  the  execution  of 
the  conveyance  was  necessarily  deferred,  the  infant  had  an  oppor- 
tunity,  after  attaining  twenty-one,  to  show   cause  against  the 
decree.*    For  this  purpose,  a  provision  was  inserted  in  the  decree.  Day  given 
giving  the  infant  a  day  to  show  cause  against  it  within  a  certain  {!J[^^*^^^^ 
time  after  he  came  of  age.'    The  words  of  the  decree  in  such  cases 
were  as  follow :  "  And  this  decree  is  to  be  binding  on  the  defend- 
ant, the  infant,  unless  he,  on  being  served,  after  he  shall  have 
attained  his  age  of  twenty-one  years,  with  sidpcena  to  show  cause 
against  this  decree,  shall,  within  six  months  fi-om  the  service  of 
such  9ubposna^  show  unto  this  Court  good  cause  to  the  contrary."  * 
The  insertion  of  this  clause  in  a  decree  for  a  conveyance  by  an 
infant  of  his  estate,  was  so  strictly  insisted  upon  in  all  cases,  that 
the  omission  of  it  has  been  considered  as  an  error  in  the  decree.* 

By  the  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  the  rule  as  to  the  Parol  demnr- 
parol  demurring  was  abolished,  and  the  cases  in  which  the  clause  ^^  abolished, 
giving  the  infant  a  day  to  show  cause  ought  to  be  introduced, 
were  materially  lessened  in  number ;  •  for  by  the  10th  section  of 
that  statute,  it  is  enacted,  that  from  and  after  the  passing  of  the 


1  Chaplin  v.  Chaplin,  3  P.  Wms.  368; 
Lechmere  v.  Braster,  2  J.  &  W.  287,  200; 
Scarth  v.  Cotton,  Ca.  t.  Talb.  198. 

<  See  Price  v.  Carver,  8  M.  &  C.  162, 
168. 

s  See  Hnrris  v.  Youman,  1  Hoff.  Ch. 
178;  Wilkinson  v.  Oliver,  4  Hen.  &  M. 
45D;  Shields  v.  Bryant,  8  Bibb,  525; 
Dow  r.  Jewell,  21  N.  H.  470;  Anderson  v. 
Inrine,  11  B.  Mon.  841;  Cole  o.  Miller,  32 
Hiss.  (8  Geo.)  89.  Where  a  decree  against 
an  infant  defendant  permits  him  to  show 
caose  withm  a  certain  time  after  he  comes 
of  a^e,  why  the  decree  should  not  be  en- 
forced, he  can'  ot  assail  the  decree  in  any 
manner  he  may  choose,  without  regard  to 
the  curse  of  practice  pursued  by  adult 
defendants,  bat  be   mnst  apply  to  the 


Court  for  leave  and  direction.  Field  v. 
Williamson,  4  Sandf.  Ch.  618. 

<  Seton,  686,  No.  2 ;  see  Dow  v.  Jewell, 
21  N.  H.  491. 

«  Richmond  v.  Tayleur,  1  P.  Wms.  787. 
An  absolute  decree  against  an  infant, 
without  giving  him  day  after  he  comes 
of  age  to  show  cause  agninst  it,  will  be 
reversed.  Beeler  o.  Bullitt,  4  Bibb,  11; 
Passmore  V.  Moore,  1  J.  J.  Marsh.  691; 
Jones  V.  Adair,  4  J.  J.  Marsh.  220; 
Arnold  v.  Voorbies,  4  J.J.  Marsh.  607; 
Searey  v.  Morgan,  4  Bibb.  96;  Wrisht  h. 
Miller,  4  Barb.  (S.  C.)  600;  Coffin  o. 
Heath,  6  Met.  76. 

^  See  2  Macpherson  (Lond.  ed.  1842), 
860,  861,  411. 


166  PERSONS  AGAINST  WHOM  A  SUIT  MAT  BE  INSTITUTED. 

Ch.  nr.  §  9.  Act,  where  any  action,  suit,  or  other  proceeding  for  the  payment 
^—  Y  — ^  of  debts,  or  any  other  purpose,  shall  be  commenced  or  prosecuted 
by  or  against  any  infant  under  the  age  of  twenty-one  years,  either 
alone  or  together  with  any  other  person  or  persons,  the  parol  shall 
not  demur;  but  such  action,  suit,  or  other  proceeding  shall  be 
prosecuted  and  carried  on  in  the  same  manner,  and  as  effectually, 
as  any  action  or  suit  could  before  the  passing  of  the  Act  be  carried 
on  or  prosecuted  against  any  infant,  where,  according  to  law,  the 
parol  did  not  demur;  and  by  the  11th  section,  the  Court  was 
enabled,  in  suits  for  the  payment  of  the  debts  of  a  deceased  per- 
son, to  compel  an  infant  to  convey.^ 
VThen  day  One  effect  of  this  power  was,  that  in  decrees  for  the  sale  of 
^IrciwSe!^  estates  for  the  payment  of  debts,  the  provision,  giving  the  in&nt 
a  day  to  show  cause,  was  omitted.  It  appears,  however,  that 
although  the  power  given  by  the  statute  was,  as  to  these  particular 
suits  for  the  payment  of  debts,  considered  a  sufficient  reason  for 
omitting  the  clause  in  question,  yet,  in  all  other  decrees,  where  a 
conveyance  was  required  from  an  infant,  the  law  remained  as 
before ;  and  the  practice  of  giving  the  infant  a  day  to  show  cause, 
therefore,  remained  the  same.* 
Effect  of  ^^  seems  to  have  been  intended  by  the  30th  section  of  the 

TrMtee  Actj  Trustee  Act,  1850,'  to  obviate  the  necessity  of  inserting  in  such 
cases  where  decrees  the  clause  giving  the  infant  a  day  to  show  cause ;  *  that 
^'^"i^dftom  section  extends  to  all  cases  where  a  decree  for  the  conveyance 
ManU  of  lands  may  be  made  by  a  Court  of  Equity ;  and  .with  respect 

to  all  such  cases,  it  enables  the  Court  to  carry  its  decrees  into 
effect,  by  orders  vesting  the  estates  and  interests  of  infants  and 
other  persons  under  legal  disabilities,  in  the  persons  to  whom  the 
conveyance  is  to  be  made.  Accordingly,  in  the  case  of  Bowra  v. 
In  a  partition  Wright^  which  was  a  partition  suit.  Sir  J.  L.  Knight  Bruce  V.  C. 
""*•  made  an  order,  declaring  that,  after  the  partition  should  have 

been  made,  an  infant  defendant  would  be  a  trustee  within  the 
Trustee  Act  as  to  the  other  parties.  The  effect  of  such  an  order 
is,  that  the  aggregate  estate  may  be  vested  according  to  the  par- 
tition sanctioned  by  the  Court,  instead  of  postponing  the  con- 
veyances until  the  infant  shall  have  attained  twenty-one,  and 
shall  have  had  opportunity  of  showing  cause  against  the  decree. 
And  it  is  presumed  that,  in  all  cases  where  a  conveyance  is  re- 

1  Brook  V.  Smith,  2  R.  &  M.  78;  and  *  18  &  U  Vic.  c.  60. 

the  infant  may  be  attached.  Thomas  «.  '*  Headlam*8  Trustee  Acts,  p.  59. 

Gwynne,  8  Beav.  812.  <  4  De  G.  &  S.  265;  15  Jar.  981;  see 

.  s  Price  v.  Carver,  8  M.  &  G.  157,  168;  also  Shepherd  v.  Churchill,  25  Beav.  21; 

and  »ee  Scholefield  v.  Heafield,  7  Sim.  Rt  Bloomar,  2  De  G.  &  J.  88;  Singleton 

669;   Ball  v.  Harris,  8  Sim.  498;  1  Jur.  r.  Hopkins,  1  Jur.  N.  S.  1199,  V.  C.  S.; 

706;  Affd.  4  M.  &  C.  264;  8  .?ur.  140;  see,  however,  Hancock  v.  Hancock,  Seton, 

Button  V.  Mnyne,  8  Jo.  &  Lat  586;  Jones  577,  822. 
V.  Harris,  8  Ir.  £q.  65. 
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quired  from  an  infant,  the  section  above  referred  to  will  apply,    Ch.  IV.§9. 
and  it  will  no  longer  be  necessary  to  insert  in  the  decree  the  j    —' 

direction,  giving  the  infant  a  day  to  show  cause  after  he  shall  have 
attained  twenty-one. 

Besides  the  cases  in  which  a  conveyance  was  required  from  ^n  Day  to  ahow 
infant,  there  was  one  case  in  which  the  decree  was  not  made  SJ^^^^ 
absolute  against  him  until  he  had  attained  twenty-one,  namely,  creeonalegal 
the  case  of  a  legal  foreclosure;^  and  it  appears  that,  in  this  case,    <*'®<^<>*'*™» 
it  is  still  necessary  to  insert  in  the  decree  a  clause  allowing  the 
infant  (six  months  after  he  comes  of  age)  to  show  cause  against 
the  decree."    It  is  to  be  observed,  however,  that,  in  cases  of  fore- 
closure, the  only  cause  which  can  be  shown  by  the  defendant  is 
error  in  the  decree ;  and  it  has  been  held,  that  he  may  not  unravel 
the  account,  nor  is  he  so  much  as  entitled  to  redeem  the  mortgage 
by  paying  what  is  due.* 

The  clause  giving  the  infant  a  day  to  show  cause  against  a  And  by  the 
decree  of  foreclosure  after  attaining  twenty-one,  must  be  inserted  fo^^<^^ 
in  the  order  for  making  the  decree  absolute,  as  well  as  in  the  absolute, 
original  decree;    and  in    Williamson  v.   Gordon,^  an  order  was 
made,  upon  motion,  for  varying  a  decree,  in  which  the  clause  had 
been  omitted,  by  directing  its  insertion. 

It  was  said  by  the  Court  in  Booth  v.  JRich,^  that  where  there  is  Wbere  sale 
an  in&nt  defendant  to  a  bill  of  foreclosure,  the  proper  way  is  to  i^iw^of 
decree  the  lands  to  be  sold  to  pay  the  debt,  and  that  such  a  sale  foreclosure, 
would  bind  the  infant ;  but  in  Goodier  v.  Aahton^^  Sir  William 
Grant  M.  R.  said  that  the  modem  practice  was  to  foreclose  infants, 
and  refused  to  refer  it  to  the  Master  to  inquire  whether  a  sale 
would  be  for  the  benefit  of  the  infant.    In  a  subsequent  case,  how- 
ever, Lord  Eldon  said,^  it  would  be  too  much  to  let  an  infant  be 
foreclosed  when,  if  the  mortgagee  would  consent  to  a  sale,  a  sur- 


1  Booth  V.  Rich.  1  Yern.  296;  William- 
eon  V.  Gordon,  19  Yes.  114;  Anon.,  Moe. 
66;  Bennett  v.  Edwards,  3  Yern.  892; 
Price  V.  Carver,  8  M.  &  C.  161. 

s  Newbury  v.  Marten,  16  Jar.  166,  Y. 
C.  Ld.  C;  Yatee  v.  Crewe,  Seton,  686; 
and  see  ib.  689;  bat  see  Fisher  on  Mort- 
gages, 681. 

s  Mallack  v.  Galton,  8  P.  Wnis.  862; 
Lyne  v.  Willis,  i6.  n.  TB] ;  Bishop  of  Win- 
chester r.  Beavor,  8  Yes.  814, 817.  This, 
however,  most  not  be  understood  as 
applying  to  cases  where  the  decree  has 
been  obtained  by  fraud,  or  where  the 
infant  claims  by  a  title  paramount  to  the 
mortgage;  see  ^wst,  172.  In  decrees  of 
foreclosure  agamst  an  infant,  there  is, 
according  to  the  old  and  settled  rule  of 
pactice  in  Chancer^',  a  dsv  given  when 
ne  cotnes  of  age,  usually  six  months,  to 
show  cause  against  the  decree,  and  make 
a  better  defence,  and  he  is  entitled  to  be 
called  in  for  that  purpose  by  process  of 


tuImcBwu  2  Kent  ( 1 1  th  ed.  )i  246 ;  Jackson 
V.  Turner,  6  Leigh,  119;  MilU  «.  Dennis, 
8  John.  Ch.  867;  Dow  9.  Jewell,  21  N. 
H.  470,  491.  Unless  the  rule  is  dispensed 
with  by  Statute  relations  in  specific 
instances,  as  in  partition  and  foreclnsure, 
it  is  the  rule  in  Mew  York,  that  an  infant 
is  to  have  six  months  afker  coming  of  age, 
to  show  cause  airainst  a  decree.  This 
must  be  done  whenever  the  inheritance  is 
bound.  The  right  of  the  pnrol  to  demur 
is  abolished  by  Sutute  in  New  York,  in 
all  cases  of  descent  and  devise.  Harris 
V.  Youman,  1  Hoff.  Ch.  178;  see  Field  v. 
Williamson,  4  Sandf.  Ch.  618.  But  the 
rule  giving  an  ininnt  a  day  afler  his 
coming  of  age  is  still  in  force.  Coffin  «. 
Heath,  6  Met.  81. 

4  19  Yes.  114. 

5  1  Yern.  296. 
•  18  Yes.  84. 

7  Mondey  v,  Monday,  1  Yea.  &  B.  228. 
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Ch.  IV.  §  9.) 


Absolute 
decree  of 
fbreclosnre  at 
hearing, 
where  seen- 
nty  deficient. 


Court  cannot, 
under  ordi- 
naxy  jniis- 
diction,  sell 
infimt's 
estate,  merely 
for  his  benefit. 


plus  might  be  got  of  perhaps  4000/.,  considered  as  real  estate  for 
the  benefit  of  the  infant.  His  Lordship  accordingly  made  a  decree, 
by  which  it  was  referred  to  the  Master,  to  inquire  and  report 
whether  it  would  be  for  the  benefit  of  the  infant  that  the  estate 
should  be  sold.  In  that  case,  the  reference  was  to  be  made  only 
in  case  the  mortgagee  consented ;  and  the  same  appears  to  have  been 
the  order  in  JPace  v.  Marsden ;  ^  but  in  Wakeham  v.  Lome^  and 
Hantond  v.  Bradley^  like  decrees  appear  to  have  been  made,  with- 
out its  being  stated  that  they  were  made  by  consent,  or  even  that 
a  sale  was  prayed.  It  is  to  be  observed,  also,  that  in  those  cases, 
as  well  as  in  Pace  v.  Marsden^  the  decree  was  made  for  a  sale, 
without  a  previous  reference  to  inquire  whether  it  would  be  for 
the  benefit  of  the  infant.  In  Pace  v.  Maraden^  however,  it  seems 
that  a  sale  was  prayed  by  the  bill.  In  Price  v.  Carver^  Lord 
Cottenham  seems  to  have  suggested,  that  a  decree  for  sale  was  the 
proper  course,  as  against  an  infant  defendant ;  and  in  the  event  of 
such  a  decree,  it  would  appear  that  no  day  to  show  cause  is  given.* 
Now,  however,  in  all  foreclosure  suits,  the  Comt  is  empowered,  if 
it  thinks  fit,  to  direct  a  sale,  instead  of.  a  foreclosure ;  *  and  where 
it  is  for  the  benefit  of  the  infant,  it  is  the  practice  to  do  so.*  Where 
the  value  of  the  mortgaged  property  was  clearly  less  than  the 
amount  due  to  the  mortgagee,  the  Court,  at  the  hearing,  made  an 
absolute  decree  for  foreclosure  against  an  infant  defendant,  upon 
the  plaintiff's  paying  the  infant's  costs.^ 

Mere  irregularities  and  errors  in  the  proceedings  of  the  Court 
will  not  invalidate  a  sale,  or  prevent  a  good  title  fi:om  being  made 
under  a  decree ;  *  it  seems,  however,  that  if  there  is  a  material 
error  in  substance,  as  well  as  in  words  and  form,  a  purchaser  may 
object  to  the  title,  and  the  Court  will  discharge  him  fix)m  his  con- 
tract. Thus,  in  the  case  of  Calvert  v.  Godfrey^  where  a  sale  of  an 
infant's  estate  was  ordered,  merely  because  it  was  beneficial  to  the 
infant,  and  without  there  being  any  person  who  had  a  right  to  call 


^  Seton,  275,  Ist  ed. 

2  Ihid, 

S  8  M.  &  C.  167, 161. 

«  Scholefield  v.  Heafield,  7  Sim.  669;  8 
Sim.  470;  Davis  v.  Dowding,  2  Keen,  245. 

C  16  &  16  Vic.  c.  86,  §  48;  and  see 
Hurst  r.  Hurst,  16  Beav.  872;  Powell  r. 
Robins,  7  Sumner's  Ves.  211,  note(l),  and 
cases  cited;  Harris  v.  Harris,  6  Gill  &  J. 
Ill:  Davis  v.  Dowling,  2  Keen,  245; 
Garland  v.  Living,  1  Rand.  896 ;  Coger  v. 
Coger,  2  Dana,  270,  in  reference  to  the 
circumstances  under  which  Courts  will 
decree  a  sale  of  the  lands  descended  to 
infants.  In  Mills  v.  Dennis,  8  John.  Ch. 
867,  which  was  a  bill  for  foreclosure  of  a 
mortgage,  Mr.  Chancellor  Kent  observed, 
"  The  practice  with  us  has  been  to  sell, 
and  not  to  foreclose,  as  well  where  infsnts, 
•8  where  adults  are  concerned.     I  tbink 


this  course  must  generallv  be  most  bene- 
ficial to  the  infants  as  wefl  as  to  the  cred- 
itors; and  there  can  be  no  doubt  of  the 
authority  of  the  Court  to  pursue  it.*'  In 
case  of  a  decree  for  the  sale  of  the  mort- 
gaged premises,  the  decree,  it  is  under- 
stood, will  bind  the  infant.  Mills  v, 
Dennis,  8  John.  Ch.  867, 869;  2  Kent  (11th 
ed.),  245. 

0  Mears  v.  Best,  10  Hare,  App.  51;  Siff- 
kin  V.  Davis,  Kay,  App.  21. 

7  Croxon  r.  Lever,  10  Jur.  N.  S.  87; 
12  W.  R.  287,  M.  R.,  following  BiUson  v. 
Scott,  Seton,  686,  V.  C  W. 

8  Calvert  r.  Godfrev,  6  Beav.  97, 107; 
Baker  v.  Sowter,  10  Beav.  848,  348. 

9  6  Beav.  97,  109.  Now,  however,  the 
Court  has  statutory  power  to  sell  infants* 
settled  estates;  see  /wtt.  Chap.  XLY.  §  6. 
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upon  the  Court  to  sell  the  estate  for  the  satisfaction  of  a  claim  or    ^"-  ^'  5  •• 
debt,  Lord  Langdale  M. R.,  considering  that  such  an  order  was  not   '~    ^     ~' 
within  the  jurisdiction  of  the  Court,  allowed  an  objection  to  the 
title,  made  in  consequence  of  the  irregularity  of  the  decree. 

Where  an  answer  is  put  in  on  behalf  of  an  infant,  it  is  put  in  Answer  of 
upon  the  oath  of  the  person  appointed  his  guardian ;  ^  but  the  infant  *^*^^» 
is  not  bound  by  such  answer,  and  it  cannot  be  read  against  him : ' 
the  true  reason  of  which  is,  because  in  reality  it  is  not  the  answer 
of  the  infant,  but  of  the  guardian,  who  is  the  person  sworn,  and 
not  the  infant ;  and  the  infant  may  know  nothing  of  the  contents 
of  the  answer  put  in  for  him,  or  may  be  of  such  tender  years  as 
not  to  be  able  to  judge  of  it.*    This  being  the  case,  it  would  be 
useless,  and  occasion  unnecessary  expense,  to  call  upon  an  infant 
to  put  in  a  full  answer  to  the  plaintiff's  bill ;  *  and  it  is,  therefore, 
held,  that  exceptions  will  not  lie  in  the  answer  of  an  infant,  for  excepted  to; 
insufficiency.* 

It  is  not  now  the  practice  to  require  any  answer  from  an  infant.  Not  now 
Formerly,  when  an  answer  from  every  defendant  was  necessary,  '^^l^^^^*^? 
an  infant's  answer  was  generally  confined  to  a  mere  submission  of  J^er^ac- 
his  rights  and  interests  in  the  matters  in  question  in  the  cause  to  cording  to 
the  care  and  protection  of  the  Court ;  •  the  infant  might,  however,        ^^^  ^' 
state  in  his  answer  any  thing  which  he  meant  to  prove  by  way  of 
defence ; '  and  he  may  now  file  a  voluntary  answer  for  this  pur-  aiwer  Sder 
pose,®  whenever  it  is  for  his  benefit  so  to  do,  as  in  many  cases  it  Present 

-ifti  1  ■!••  1  1.^  practice. 

may  be ;  •  but  whatever  admissions  there  may  be  m  the  answer,  plaintiff  must 
or  whatever  points  may  be  tendered  thereby  in  issue,  it  appears  prove  his 

standing 
1  Ld.  Red.  814.  The  order  appointing  althoogh  it  is  responsive  to  the  bill,  and  answer, 
the  guardian  must  be  produced  to  the  sworn  to  bj  the  guardian  6ui/tV«ffi.  Bulk- 
person  before  whom  the  answer  is  sworn,  ley  v.  Van  Wyck,  5  Paige,  636 ;  Stephen* 
Ord.  VII.  4.  Where  a  guardian  <ui  UUm  so'n  v.  Stephenson,  6  Paigu,  868.  A 
has  been  appointed,  an  order  may  be  plaintiff  cannot  in  any  fonn  of  pleading 
obCainedi  on  a  petition  of  course,  by  the  compel  an  infant  to  become  a  witness 
plaintiff,  to  file  an  infanfs  answer  without  against  himself.  Bulkley  v.  Van  Wyck, 
oalh,  or  without  oath  or  si^sture  of  his  wi  nmra. 

f:uaniian.    For  form  of  petition,  see  Vol.  '  Wrottesley  v.  Bendish,  8  P.   Wms.    . 
II.  286;   see  Hough  v.  Dovie,  6  Blackf.  800; 
s  2  Kent  (11th  ed.),  246;   Leggett  t;.  Hou^h  v.  Canby,  8  BlHckf.  801. 
Sellon,  8  Paige,  84;  James  v,  James,  4  *  htrudwick  v.  Pargiter,  Bunb.  888. 
Paige,  116;   Stephenson  v.  Stephenson,  6  ^  Copeland  v.  Wheeler,  4  Bro.  C.  C. 
Paige,  863;  Rogers  v.  Cruger,  7  John.  681 ;  266;   Lucas  v.  Lnca.%  13  Ves.  274;  Ld. 
Bulkley    v.  Van    AVvck,  6  Paijre,  636;  Red.  816;  Leggett  v.  Sellon,  8  Paige,  84; 
Stewart  r.  Duvall,  7  Gill  &  J.  180;  Bank  Bulklev  v.  Van  Wyck,  6  Paige,  636. 
of  Alexandria  v.  Patton,  1    Rob.    (Va.)  8  Mills  v.  Dennis,  3  John.  Cb.  867,  868; 
500;  Craiii  r.  Parker,  1  Carter  (Ind.),  74.  Dow  v.  Jewell,  21  N.  H.  470,  486.  487. 
It  is  the  duty  of  the  Court  to  see,  that  the  ''Per   Richard*,   C.  B..    in  Attorney- 
rights  of  an  infant  are  not  prejudiced  or  General  v.  Lambirth,  6  Pri.  398. 
abandoned  bj  the  answer  of  his  guardian.  ^  For  formal  parts  of  an  infants  An- 
Bamt  V.  Oliver,  7  Gill  &  J.  191.    An  in-  swer,  see  Vol.  III. 

fknt  is  not  bound  by  a  guardian*s  waiver  ^  Lanev.  Hardwicke,  9  Beav.  148.    Ord. 

of  service  of  process.    liobbins  v.  Bobbins,  *XIII.  1,  empowering  the  plaintiff  to  file  a 

2  Carter,  74;  Lenox  v.  Netrebe,  1  Hemp.  traversing  note  in  default  of  answer,  does 

261.  not,  it  seemi,  apply  to  nn  infant  defendant. 

The  answer  of  an  infant  b}-  his  ^piardian  Emery  v,  Newson,  10  Sim.  664. 
ad  litem^  is  not  evidence  in  bis  favor, 
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Ch.  IV.  §  9. 


Infant,  dis- 
satisfied with 
answer,  maj 
file  another 
on  coming  of 
age; 


But  should 
do  so  as  early 
as  possible 
thereafter. 

Admissions 
cannot  be 
made  on  part 
ofinfimt. 


Necessaiy 
facts  must  be 
proved 
against  him. 

Execution  of 
will  must  be 
proved^  where 
neiranmiant. 


tbat  the  plaintiff  is  not  in  any  degree  exonerated  from  his  duty 
in  proving,  as  against  the  infant,  the  whole  case  upon  which  he 
relies.^ 

Where  an  answer  has  been  put  in  by  a  guardian  on  behalf  of  an 
infant  defendant,  and  the  infant  comes  of  age,  and  is  dissatisfied 
with  the  defence  put  in  by  his  guardian,  he  may  apply  to  the  Court 
for  leave  to  amend  his  answer,  or  to  put  in  a  new  one ;  ^  and  it 
seems  that  this  privilege  applies  as  well  after  a  decree  has  been 
made  as  before.* 

An  infant,  however,  wishing  to  make  a  new  defence,  must  apply 
to  the  Court  as  early  as  possible  after  attaining  twenty-one ;  for  if 
he  is  guilty  of  any  laches,  his  application  will  be  refused.* 

The  same  reasons  which  prevent  an  infant  from  being  bound  by 
his  answer,  operate  to  prevent  his  being  bound  by  admissions  in 
any  other  stage  of  proceeding,  unless  indeed  such  admissions  are 
for  his  benefit.  Thus,  it  was  held  tliat,  where  an  infant  is  con- 
cerned, no  case  could  be  stated  by  the  Court  of  Chancery  for  the 
opinion  of  a  Court  of  Law :  because  an  infant  would  not  be  bound 
by  the  admissions  in  such  case.*  Upon  the  same  principle  it  has 
been  held,  that  an  infant  is  not  bound  by  a  recital  in  a  deed  exe- 
cuted during  infancy.* 

The  consequence  of  this  rule  is,  that  where  there  are  infiint 
defendants,  and  it  is  necessary,  in  order  to  entitle  the  plaintiff  to 
the  relief  he  prays,  that  certain  facts  should  be  before  the  Court, 
such  facts,  although  they  might  be  the  subject  of  admission  on  the 
part  of  adults,  must  be  proved  against  the  infants.'^    For  the  same 


1  Holden  v.  Heam,  1  Beav.  446,  465 ;  8 
Jur.  428;  Mills  v.  Dennis,  8  John.  Ch. 
867,  868;  2  Kent  (11th  ed.),  246;  Winston 
V.  Campbell,  4  Hen.  &  M.  477 ;  Massie  v. 
Donaldson,  8  Ohio,  877. 

s  Stephenson  v.  Stephenson,  6  Paige, 
868;  James  v,  Jamep,  4  Paige,  116.  An 
infant  defendant  does  not  lose  his  right  to 
object  to  the  jurisdiction  of  the  Court  at 
the  hearing,  upon  the  ground  that  the 
remedy  is  Ht  Law,  although  his  guardian 
ad  Utem  has  omitted  to  raise  such  objec- 
tion in  his  answer.  Bowers  v.  Smith,  10 
Paige,  108. 

Where  the  infant  under  leave  does 
amend  his  answer,  or  puts  in  a  new  one, 
on  coming  of  a^e,  the  plaintiff  may  amend 
his  bill,  an^  may  waive  an  answer  under 
oath  by  the  infant  so  coming  of  age. 
Stephenson  v.  Stephenson,  6  Paige,  868. 

8  Kelsallv.  Kelsall,  2  M.  &  K.  409,  416; 
Snow  V.  Hole,  16  Sim.  161;  10  Jur.  847; 
Codrington  v.  Johnstone,  cited  1  Smith 
Pr.  276;  Seton,  686. 

^  Bennet  v.  Leigh,  1  Dick.  80.  In  the 
ca«e  of  Bennet  v.  Lee,  2  Atk,  487,  and 
629,  referred  to  in  the  mai^in  of  1  Dick. 
89  as  S.  C ,  the  application  was  made 
during  the  infancy,  see  post^  174 ;  and  see 


Cecil  V.  Lord  Salisbury,  2  Vem.  224; 
Mason  v.  Debow,  2  Hayw.  178;  Morris 
V.  Morris,  11  Jur.  260,  V.*C.  K.  B.;  Mony- 
pennv  t^.  Dering,  4  De  G.  &  J.  176;  6 
Jur.  lli  S.  661. 

<  Hawkins  v.  Luscombe,  2  Swanst.  899; 
but  it  was  .done  in  Walsh  v,  Trevannkn, 
16  Sim.  178;  12  Jur.  647.  ^ 

0  Milner  v.  Lord  Uarewood,  18  Yes. 
274. 

7  Wilkinson  v.  Beal,  4  Mad.  408;  see 
also  Quantnck  v.  Bullen.  6  Mad.  81,  where 
the  Court  refused  to  allow  evidence,  taken 
before  the  infants  were  made  pHrties,  to 
be  reac^  agtiinst  them;  but  see  Baillie 
V.  Jackson,  10  Sim.  167,  as  to  accounts; 
and  see  Jebb  v.  Tngwell,  20  Beav.  461. 
In  Mills  ff.  Dennis,  8  John.  Ch.  367,  which 
was  a  suit  for  foreclosure,  it  was  held,  that 
there  could  be  no  valid  decree  against  an 
infanfj  by  default,  nor  on  his  answer  by 
guardian ;  but  the  plaintiff  must  prove  bis 
demand  in  Court,  or  before  a  ma^'ter,  and 
the  infant  will  have  a  da}'-  in  C<>urt,  after 
he  comes  of  age,  to  show  error  in  the 
d<>cree.  See  Mas«ie  v.  Donaldson,  8  Ohio, 
877;  Walton  v.  Coulson,  1  McLean,  126; 
Chalfant  v,  Monroe,  8  Dana,  85 ;  Dow  «. 
Jewell,  21  N.  H.  486,  487. 
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reason,  where  a  will  relating  to  real  estate  is  to  be  established  in    Cr.  IV.  §  9. 
Chancery,  and  the  heir-at-law  is  an  infant,  it  is  always  necessary  ^-    y    — ^ 
to  establish  the  due  execution  of  the  will  by  the  examination  of 
witnesses. 

From  the  report  of  the  cases  of  CarttorigfU  v.  Cartwright,  and 
SUeman  v.  Sleeman^  in  Mr.  Dickens's  Reports,^  it  seems  to  have 
been  held,  that  where  the  heir-at-law  in  an  original  suit,  being 
adult,  had  by  his  answer  admitted  the  due  execution  of  the  will, 
but  died  before  the  cause  was  brought  to  a  heaiing,  leaving  an 
infant  heir,  who  was  brought  before  the  Court  by  revivor,  the  will 
must  be  proved  per  testes  against  the  infant  heir.  But  in  Livesey  in&nt  heir 
V.  Livesey^  Sir  John  Leach  M.  R.  held,  that  the  circumstance  of  adSlion  of 
the  first  heir  having  admitted  the  will,  rendered  it  unnecessary  to  Ws  ancestor. 
prove  it  against  the  infant ;  and  in  a  subsequent  case,^  Sir  Lancelot 
Shad  well  V.  C.  expressed  himself  to  be  of  the  same  opinion  as  the 
Master  of  the  Rolls,  and  said  that  he  had  referred  to  the  entries  of 
the  cases  of  SUeman  v.  Sleeman^  and  Cartwright  v.  Cartuoright^  in 
the  Registrars'  book ;  and  that  with  respect  to  the  former,  no  such 
thing  as  is  mentioned  by  the  reporter  appears  to  have  taken  place, 
but  the  original  heir  having  admitted  the  will,  the  Court  estab- 
lished it ;  and  with  respect  to  the  latter,  all  that  was  stated  was, 
that  on  hearing  the  will  and  proofs  read  (not  saying  what  proofs), 
the  Court  declared  that  the  will  ought  to  be  established.'* 

Where  an  infant  has  a  day  given  him  by  the  decree,  to  show  Subpcma  to 
cause  against  it,  the  process  served  upon  him  at  his  coming  of  age  ™]Jag^"*® 
is  a  writ  of  sitbpoena^  which  is  a  judicial  writ.^  decree; 

The  subpoena  will  be  sealed  upon  its  mere  presentation,  and  How  sealed; 
without  production  of  the  decree  or  order  referred  to  in  it ;  and 
need  not  be  served  personally.®    It  is  served  by  delivering  a  copy  and  served, 
thereof  and  of  the  indorsement,  to  the  late  infant  personally,  or  to 
his  servant,  or  some  member  of  his  family,^  at  his  dwelling-house, 
o^  usual  place  of  abode,  and  at  the  same  time  producing  the  origi- 
nal subpoeTia}    If  service  cannot  be  thus  effected,  an  application  Substituted 
may  be  made  to  the  Court,  by  ex  parte  motion,*  supported  by  affi-  8®^*^- 
davit,  to  direct  some  other  mode  of  service.^^   If  the  order  be  made, 
a  copy  of  it  must  be  served  with  the  mbpo&na,  in  the  manner  pre- 
BCiibed  by  the  order. 


1  2  Dick.  645,  787. 
s  Cited  4  Sim.  182. 

*  Lock  r.  Foote,  4  Sim.  182. 

4  See  al<«o  Robinson  v.  Cooper,  4  Sim. 
181.  Such  a  statement  by  an  ancestor 
ptaintiff,  in  a  bill,  is  an  admission  binding 
on  bis  infant  heir.  HoUings  v.  Kirkbj,  16 
Sim.  188. 

•  2  Kent  (lltb  ed.).246,  and  note;  Dow 
9,  Jewell.  21  N.  H.  491.  For  form  of 
writ,  see  Ord.  Sched.  £.  6;  and  Vol.  III.; 


for  forms  ofpracipe  and  indorsement,  see 
Vol.  III. 
«  Braithwaite's  Pr.  266,  267. 

7  Such  member  should  be  an  inmate  of 
the  house.  Edgson  t.  Edgson,  8  De  G.  & 
S.  629. 

8  See  Ord.  X.  1;  XXVin.  6. 

^  For  form  of  motion  paper,  see  Vol. 
III. 

M  See  Ord.  X.  2;  Elcock  v.  Glegg,  2 
Dick.  764. 
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Ch.  IV.  §  9. 


Duration  of 

How  decree 

made 

absolute. 


What  cause 
maybe  shown 
against  de- 
cree :  in  cases 
of  foreclosure. 


Where 
infant's  title 
paramount 
the  mortgage. 


The  sei-vice  of  the  subpoena  will  be  of  no  validity,  if  not  made 
within  twelve  weeks  after  the  teste  of  the  writ.^ 

I^  after  service  of  the  sicbpoena  to  show  cause,  the  party  does 
not  appear  within  the  time  limited,  the  decree  wUl  be  made  abso- 
lute, without  entering  an  appeslrance  for  him,*  upon  an  ex  parte 
motion,  supported  by  an  affidavit  of  service  of  the  subposnay  evidence 
that  the  infant  is  of  age,  and  the  Registrar's  certificate  o^  no  cause 
sho\STi.* 

It  is  said  above,*  that  in  cases  of  foreclosure,  the  only  cause 
which  can  be  shown  by  an  infant  after  attaining  twenty-one, 
against  making  the  decree  absolute,  is  error  in  the  decree,  and  that 
he  will  not  be  permitted  to  unravel  the  account^  nor  even  to 
redeem  the  mortgage  on  paying  what  is  due.  This  strictness, 
however,  must  not  be  understood  as  applying  to  cases  in  which 
fraud  or  collusion  has  been  made  use  of  in  obtaining  the  decree.* 
Neither,  it  is  apprehended,  will  the  above  rule  apply  to  cases  where 
the  title  claimed  by  the  infant  is  paramount  the  mortgage.  Thus, 
in  a  case  where  an  estate  had  been  conveyed  to  the  great-uncle  and 
grandfather  of  the  infant,  as  joint-tenants  in  fee,  and  upon  the 
death  of  the  great-uncle,  the  grandfather,  being  the  survivor,  had 
mortgaged  the  estate,  and  died,  leaving  the  infant  his  heir-at-law : 
upon  a  bill  filed  by  the  mortgagee  against  the  infant  to  foreclose, 
the  infant  stated  in  his  answer  that  the  estate  had  been  purchased 
and  paid  for  by  his  great-uncle,  who  devised  the  same  to  his  grand- 
father for  life,  with  remainder  to  his  heirs  in  tail,  and  so  claimed 
the  estate  as  heir  in  tail  by  a  title  paramount  the  mortgage ;  but 
the  Court  decreed  an  account,  and  that  the  defendant  should  re- 
deem or  be  foreclosed,  unless  he  showed  cause  within  six  months 
after  he  came  of  age,  on  the  ground  that  the  grandfather  being  by 
the  deed  joint-tenant  in  fee  with  his  brother,  whom  he  survived, 
must  have  appeared  to  the  mortgagee  to  have  a  good  title.  The 
infant,  however,  when  he  came  of  age,  upon  being  served  witTi  a 
svbpoena  to  show  cause,  moved  for  leave  to  amend  his  defence,  by 
putting  in  a  new  answer,  and  swore  that  he  believed  he  could 
prove  that  the  mortgagee  had  notice  of  the  trust  for  his  great- 
uncle  at  the  time  he  lent  the  money,  which  was  a  point  not  insisted 
upon  in  his  former  answer ;  and  the  Court  made  the  order.'  The 
reason  of  this  distinction  between  the  case  of  a  claim  by  the  ini^nt 
paramount  the  mortgage,  and  that  of  a  claim  subject  to  the  mort- 
gage, is  obvious ;  for  in  the  latter  case,  it  will  be  presumed  that  the 
Court  would  not  have  made  the  decree  had  it  not  been  satisfied 


1  Ord.  XXVIII.  9. 

2  Gilb.  For.  Rom.    160;    Wharam   v. 
Broughton,  1  Ves.  S.  186. 

«  bee  Seton,  686;  Hinde,  436, 440.    For 
forms  of  orders  absolute,  see  Seton,  686, 


689;  and  for  forms  of  motion  paper  and 
affidavit,  see  Vol.  III. 

*  Ant€^  p.  167. 

fi  Loyd  i;  Mansel,  2  P.  Wms.  78. 

*  Adod.,  Mos.  66. 
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that  the  mortgage  was  properly  executed,  and,  therefore,  it  would  Ch.  rv.  §9. 
not  be  reasonable  to  allow  a  party,  claiming  subject  to  that  deed,  ^-  y  — ^ 
to  disturb  the  title  which  the  mortgagee  had  acquired  under  it ; 
-but  in  the  former  case,  the  mortgage  may  have  been  properly 
executed,  and  the  account  taken  under  it  may  have  been  perfectly 
correct,  and  yet  the  mortgagor  may  not  have  had  a  title  to  make 
the  mortgage :  in  which  case,  it  would  not  be  just  to  preclude  the 
infant  from  an  opportunity  of  establishing  a  case  which,  from  the 
circumstance  of  its  not  having  been  insisted  upon  in  the  infant's 
answer,  was  not  properly  submitted  to  the  decision  of  the  Court  at 
the  time  the  decree  was  pronounced. 

In  ordinary  cases,  where  an  infant  has  a  day  given  him  to  show  Grounds' on 
cause  against  making  a  decree  absolute,  he  may  either  impeach  the  J^^^achaS^ 
decree  on  the  ground  of  fraud  or  collusion  between  the  plaintiff 
and  Ills  guardian,  or  he  may  show  error  in  the  decree.  He  may 
also  show  that  he  had  grounds  of  defence  which  were  not  before 
the  Court,  or  were  not  insisted  upon  at  the  hearing,  or  that  new 
matter  has  subsequently  been  discovered,  upon  which  the  decree 
may  be  shown  to  be  wrong.^ 

If  the  late  infant  seeks  to  controvert  the  decree  on  the  ground  How  c&uBe 
of  fraud  or  collusion,  he  is  not  bound  to  proceed  by  way  of  rehear-  ^*"^ 
ing  or  by  bill  of  review,  but  he  may  impeach  the  former  decree  by  For  fraud  or 
an  original  bill,  in  which  it  will  be  enough  for  him  to  say,  that  the  ^  ""°'** 
decree  was  obtained  by  fraud  or  collusion ;  he  may  in  like  manner 
impeach  the  decree  by  original  bill,  even  though  his  ground  of 
complaint  against  it  is  confined  to  error.^    In  such  cases,  it  is  not  Error, 
necessary  for  the  infant  to  wait  till  he  comes  of  age  before  he  infant  need 
seeks  redress,  but  application  for  that  purpose  may  be  made  at  any  ^f  ™*^*^  ^ 
time.* 

If  the  late  infant  seeks  to  impeach  the  decree,  by  showing  that  How  applica- 
he  had  grounds  of  defence  which  were  either  not  before  the  Court,  to^aet'uplii^* 
or  not  insisted  upon  at  the  original  hearing,  he  might,  under  the  new  defence 
old  practice,  apply  to  the  Court,  either  by  motion  or  petition,  for  ™*  ** 
leave  to  put  in  a  new  answer ;  and  it  seems  that  such  application 
might  be  made  exparte^  and  was  a  matter  of  course  ;^  but  under 


I  An  infant  may  impeach  a  decree 
against  him  by  an  original  bill  for  relief, 
as  well  as  by  a  bill  of  review  or  peti- 
tion for  a  rehearing.  Lord  «.  Malone,  23 
hi  43. 

s  Richmond  v.  Tayleur,  1  P.  Wms.  787; 
Carew  v.  Johnston,  2  Sch.  &;  Lef.  292; 
Brook  V.  Mofttyn,  10  Jur.  K.  S.  654,  M.  B. ; 
ib.  1114;  18  W.  R.  116,  L.  JJ.;  13  Beav. 
467;  2  De  6.,  J.  &  S.  878,  417.  In  the 
case  of  gross  fraud  or  collusion  used  in 
obtaining  a  decree,  the  Court  will  enter- 
tain an  original  bill  for  the  purpose  o{ 
impeaching  it,  even  though  the  party 
oomplaining  was  not    an  wfant  at  the 


time  of  the  decree  pronounced;  see  Loyd 
V,  Mansel,  2  P.  Wms.  78;  Sheldon  v. 
Fortescue,  8  P.  Wms.  111.  In  general, 
however,  where  no  fhind  is  alleged,  Uie 
proceedings  to  set  aside  a  decree,  if  it  has 
been  signed  and  enrolled,  must  be  by  bill 
of  review,  or,  if  not  signed  and  enrolled, 
b^  supplemental  bill  in  the  nature  of  a 
bill  or  review.  Wortley  v.  Birkhead,  8 
Atk.  809,  811;  Galley  v.  Baker,  Ca.  t. 
Talb.  201. 

»  Richmond  «.  Tayleur,  1  P.  Wms.  737; 
Carew  v.  Johnston,  2  Scb.  &  Lef.  292. 

4  Fountain  v,  Caine,  1  P.  Wms.  604; 
Napier  «.  Lady  Effingham,  2  P.  Wms. 


174  PERSONS  AGAINST  WHOM  A  SUIT  MAY  BE   INSTITUTED. 

Ch.  IV.  §9.    the  present  practice  (unless  an  answer  has  been  put  in,  or  it  is 
*•— ^-y— — ^   thought  desirable  to  put  one  in,  on  behalf  of  the  infant),  it  is  con- 
ceived the  form  of  the  motion  or  petition  will  be,  for  leave  to  make 
a  new  defence. 
Where  cross-       Although  it  was  a  matter  of  course,  that  an  infant  defendant  to 
a  suit,  who  had  had  a  day  given  him  to  show  cause  against  the 
decree  after  attaining  twenty-one,  might  have  leave  to  put  in  a 
new  answer,  yet,  if  he  was  plaintiff  in  a  cross-bill,  and  that  suit  or 
any  part  of  it  had  been  dismissed,  he  was  not  allowed  to  amend 
his  cross-bill,  or  to  file  a  new  one  for  the  same  matter.^    He  might, 
Billof  discov-  however,  file  a  bill  of  discovery  in  aid  of  the  case  intended  to  be 
eiyinai  .       made  by  his  answer;  and  it  seems  that  if  he  did  so,  the  time  of  six 
months  allowed*  by  the  course  of  the  Court  for  a  defendant  to  show 
cause  why  a  decree  should  not  be  made  absolute  after  he  comes  of 
age,  was  not  so  sacred  but  that  in  particular  cases,  and  where  the 
matter  was  of  consequence,*  the  Court  might  enlarge  it ;  and,  there- 
fore, in  the  case  of  Trefusis  v.   CoUon^  where  a  defendant,  on 
Enlarging       attaining  twenty-one,  and  being  served  with  a  sicbpcena  to  sjiow 
toe^toshow    gause  against  a  decree,  filed  a  bill  against  the  plaintifts  in  the 
original  suit  for  discovery,  and  applied  to  the  Court  to  have  the 
time  for  showing  cause  enlarged  till  the  defendants  to  the  bill  of 
discovery  had  put  in  their  answer.  Lord  King  made  an  order,  en- 
larging the  time  for  three  months  after  the  six  months  were  expired ; 
and  on  that  time  being  out,  and  the  defendants  not  having  put  in 
a  ftiU  answer,  the  time  was  twice  enlarged  upon  motion  q^uousque.* 
New  bill  only  It  seems,  however,  from  a  subsequent  notice  of  the  same  case,*  that 
fil*  7***'S  -    *^  infant,  after  he  attains  tweijty-one,  cannot  controvert  the  original 
rion,  or  error,  decree  by  a  new  bill  praying  relief  unless  for  fraud  or  collusion,  or 
for  error;*  and  that  if  he  does  so,  the  original  decree  may  be 
pleaded  in  bar  to  such  new  bill. 
Infant  must,        Although,  where  a  day  is  given  to  an  infant  to  show  cause 
^  ?Su"^      against  a  decree,  he  need  not,  as  we  have  seen,®  stay  till  that  time, 
age.  before  he  seeks  to  impeach  it  on  the  ground  of  fraud,  collusion,  or 

error,*  yet,  if  he  proceeds  on  the  ground  that  he  is  dissatisfied  with 
the  defence  which  has  been  made,  and  wishes  to  make  a  new 
defence,  he  must,  in  general,  wait  till  he  has  attained  twenty-one 
before  he  applies:  because,  if  he  should  apply  before,  and  there, 
should  be  a  decree  against  him  upon  the  second  hearing,  he  may 
with  as  much  reason  make  similar  applications,  and  so  occasion 

401,  Affd.  4  Bro.  P.  0.  ed.  Toml.  840;  Ben-  time  fbr  showing  cause,  see  2  Newl.  214; 

net  V.  Lee,  2  Atk.  629,  631 ;  Kelsall  v.  Hinde,  672. 

Kelsall.  2  M.  &  K.  409,  in  which  the  cases  «  Mos.  308. 

are  reviewed.  ^  Kichmond  v.  Tayleur,  1  P.  Wms.  787; 

1  Sir  J.  Napier  v.  Lady  Effingham  How-  see  Loyd  v.  Malone,  28  111.  48 ;  Regla  «. 

ard,  cited  Mos.  67,  68.  Martin,  19  Cal.  468. 

S  Mos.  208.  ^  Antty  p.  178. 

s  For  forms  of  petition  to  enlarge  the  '^  Richmond  v,  Tayleor,  1  P.  Wms.  787. 
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infinite  vexation.    This  was  the  opinion  originally  expressed*  by  Ch.  rv.  §  10. 

Lord  Ilardwicke,  in  the  case  of  Sennet  v.  Z,€e ; ^  though  he  after-  *-    y    — ' 

wards  held,  in  the  same  case,  that  as  the  facts  upon  which  the 

infant  wished  to  rest  his  new  defence  were  of  long  standing,  and 

the  witnesses  were  consequently  very  old,  and  might  die  before, 

he  came  of  age,  the  infant  might  put  in  a  better  answer.^    And  so 

in  Savage  v.  Carrol^*  leave  was  given  to  the  infant  defendant,  upon 

the  same  grounds,  to  put  in  an  amended  answer  before  attaining 

twenty-ond ;  but  it  was  subsequently  held  in  the  same  case,^  that 

where  an  infant,  before  attaining  twenty-one,  obtains  leave  to  put 

in  a  new  answer,  he  will  thenceforth  be  considered  as  plaintiff  and 

as  such  will  be  bound  by  the  decree.^ 

Where  an  infant  defendant  on  coming  of  age,  having  obtained  A  new  an- 
leave  to  put  in  a  new  answer,  did  so  accordingly,  he  might  show  ^^  ^^dnat 
that  fact  for  cause  why  the  decree  should  not  be  made  absolute,  making  de- 

,,-.,_  11.       1  1  1  1     cree  absolute. 

and  the  plamtin  was  obliged  to  proceed  upon  the  answer  accord- 
ing to  the  rules  of  the  Court  in  other  cases.^ 

The  consequence  of  an  infant  putting  in  a  new  answer  was.  Consequence 
that,  if  it  was  replied  to,  he  might  examine  witnesses  anew  to  IJ^^er^ 
prove  his  defence:  which  might  be  different  from  what  it  was 
before.^ 


Section  X.  —  Idiots^  Lunatics^  and  persons  of  weak  mind. 

An  idiot  or  a  lunatic  may,  as  we  have  seen,^  be  made  a  defend-  Lanatics,  w 
ant  to  a  suit,  but  then,  where  he  haj  been  found  of  unsound  mind  [j^fgitJon, 
by  inquisition,  he  must  defend  by  the  committee  of  his  estate,  who,  defend  by 
as  well  as  the  idiot  or  lunatic  whose  estate  is  under  his  care,  is  a  ^™™^      » 
necessary  party  to  a  suit  respecting  that  estate.*     No  order  is  who  must  be 
required  in  the  suit  to  entitle  the  committee  to  defend;  but  the  P"**®"* 
committee  must  obtain  the  sanction  of  the  Lord  Chancellor  or 
Lords  Justices  in  the  lunacy,  before  defending,  in  the  same  man- 
ner as  before  instituting  a  suit.^^ 


1  2  Atk.  487. 

3  Ih.  631. 

s  1  Ball.  &  B.  648. 

4  2  Bull.  &  B.  244. 

*  In  proceedings  hj  an  infant,  on  coming 
of  age,  to  set  aside  a  decree,  which  has 
been  rendered  a^tainst  him  while  under 
age,  he  should  give  notice  to  the  other 
parties  to  the  decree.  Ruby  v.  Strother, 
11  Mia.  417. 

*  Cotton  V.  Trefusis,  Mos.  818. 

f  Napier  o.  Lord  Effingham,  2  P.  Wms. 
401, 408;  and  see  Codrington  v.  Johnstone, 
SetoD,  686 ;  KelsaU  v.  Kelsall,  2  M.  &  IL 
409,  416. 

*  AnU^  p.  180. 


»  Ld.  Red.  80, 104;  Story  Eq.  PI.  §  70; 
Harrison  v.  Rowao,  4  Wash.  G.  C.  202. 
In  Brasher  v*  Van  Cortlandt,  2  John.  Ch. 
242,  246,  it  whs  held  not  necessary,  in  New 
York,  to  make  the  lunatic  himseff  a  party 
defendant  to  a  bill  for  payment  of  his 
debts,  but  his  committee  only,  where  he 
had  a  committee.  So  in  Teal  v.  Wood- 
worth,  8  Paige,  470.  See  Ben^'  v.  Rogers, 
2  B.  Mon.  808.  But  in  a  suit  where  there 
are  conflicting  interests  between  a  lunatic 
and  his  committee,  which  must  be  settled 
in  the  cau<«e,  both  should  be  mnde  parties. 
Teal  V.  Woodworth,  8  Paige,  470. 

u  AnU^  p.  86. 
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Ch.  IV.  §  10. 


but  defend 
by  guardian, 
where  no 
committee,  or 
he  has  ad- 
verse interest. 

Where  com- 
mittee dies, 
order  to  cany 
on  in  name 
of  new  com- 
mittee. 


Lunatics,  not 
so  found,  and 
persons  of 
weak  intel- 
lect, defend 
guardian. 

How 
appointed. 

Evidence  in 
support  of 
application; 

Who  ineli- 
gible to  be 
by  guardians. 


New  appoint- 
ment: how 
made. 


Usually  the  lunatic  and  his  committee  make  a  joint  defence  to 
the  suit ;  but  if  it  happens  that  an  idiot  or  a  lunatic  has  no  com- 
mittee, or  the  committee  is  plaintifi^  or  has  an  adverse  interest,  an 
order  should  be  obtained,  on  motion  or  petition  of  course,  sup- 
ported by  affidavit,^  appointing  a  guardian  to  defend  the  suit;* 
and  it  is  the  same  where  he  is  respondent  to  a  petition.' 

Where,  after  decree,  the  committee  died,  and  a  new  one  was 
appointed,  an  order  was  made,  on  motion,  that  in  all  subsequent 
proceedings  the  name  of  the  new  committee  should  be  Substituted 
for  that  of  the  former ;  *  where  no  decree  had  been  made,  such  an 
order  was  refused ;  *  now,  however,  in  both  these  cases,  an  order 
to  carry  on  and  prosecute  the  suit  may  be  obtained,  on  motion  or 
petition  of  course.*  Lunatics  not  so  found  by  inquisition,'  and 
persons  of  weak  intellect,  or  who  are  by  age  or  infirmity  reduced 
to  a  second  infancy,®  must  defend  by  guardian :  who  will  be  ap- 
pointed on  an  application  by  motion,  or  petition  of  course,  in  the 
name  of  the  person  of  unsound  mind ;  ^  and  it  is  the  same  in  the 
case  of  a  petition  where  no  suit  has  been  instituted.^*  The  appli- 
cation must  be  supported  by  affidavits  proving  the  mental  in- 
capacity of  the  defendant,^^  the  fitness  of  the  proposed  guardian, 
and  that  he  has  no  adverse  interest.^^  A  co-defendant  may  be 
appointed,  if  he  has  no  adverse  interest ;  ^'  but  not  the  plaintiff 
nor  a  married  woman,  nor  a  person  resident  out  of  the  jurisdic- 
tion," 

If  the  guardian  dies,  it  appears  that  similar  evidence  of  mental 
incapacity  is  necessary,  in  support  of  the  application  for  the 
appointment  of  a  new  guardian,  to  that  required  on  the  original 
application.^*  The  death  of  the  guardian,  and  fitness  of  the  per- 
son proposed  in  his  place,  must  also  be  proved.  The  application 
should  be  made  by  motion,"  or  by  summons.^' 


1  For  forms  of  motion  paper,  petition, 
and  affidavit,  see  Vol.  III. 

2  Ld.  Red.  104;  Snell  r.  Hyat,  1  Dick. 
287 ;  Lady  Hartland  r.  Atcherley,  7  Beav. 
68;  Wortli  v.  M'Kenzie,  8  M'N.  &  G.  363; 
Snook  r.  Watts,  Seton,  1251 ;  New  v.  New, 
6  Paige,  287;  Hewitt's  case,  8  Bland,  184; 
Post  V.  Mackall,  8  Bland,  486.  For  form 
of  order,  see  Seton,  1261. 

8  See  Re  Greaves,  2  W.  R.  866;  2  £q. 
Rep.  616,  L.  C.  &  L.  JJ.       • 

4  Lyon  V.  Mercer,  1  S.  &  S.  866;  Bryan 
v.  Twigg,  3  Eq.  Bep.  62;  8  W.  R.  42,  V. 
C  K. 

6  liudd  V.  Speare,  8  De  G.  &  S.  874. 

«  16  &  16  Vic.  c.  86,  §  62;  Seton,  1166, 
1170;  and  see  j»9t.  Chap.  XXXIIL,  Re- 
vivor and  Supplement, 

7  Ld.  Red.  104;  and  see  Bonfield  v. 
Grant,  11  W.  R.  276,  M.  R. 

8  Ld.  Red.  108;  and  see  Newman  v. 


Selfe,  11  W.  R.  764,  M.  R.;  bat  see  Steel 
V.  Cobb,  ib.  208,  M.  R. 

0  For  forms  of  motion  psper  and  peti> 
tlon,  see  Vol.  IIL 

10  Re  Greaves,  2  W.  R.  866;  2  £q.  Rep. 
616,  L.  C.  &  L.  JJ. 

11  Simmons  v.  Bates,  20  L.  T.  272. 

^  Piddocke  v.  Smith,  9  Hai%,  896;   11 
Jur.  1120;  and  see  Foster  v.  Cautley,  10  « 
Hare  App.  24;  17  Jur.  870.    For  form  ot 
affidavits,  see  Vol.  IH. 

^  Bonfield  v.  Grant,  11  W.  R.  276,  IL 
R.;  Newman  v.  Selfe,  ib.  764,  M.  K. 

1^  Lady  Hartland  v.  Atcherley,  7  Beav. 
68. 

^  See  Needham  v.  Smith,  6  Beav.  130. 

le  Jbid 

17  According  to  the  present  practice,  the 
order  may  aUo  be  obtained  on  petition  of 
course  at  the  Rolls.  For  forms  of  motion 
paper,  petition,  summons,  and  affidavit, 
see  Vol.  III. 
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Where  an  application  for  the  appointment  of  a  guardian  is  Ch.  iv.  §  10. 

intended  to  be  made  by,  or  on  behalf  of,  a  defendant  of  unsound  ^— -y-"*^ 

mind,  or  weak  intellect,  an  appearance  should,  in  the  first  place,  ^^5®?*?^* 

be  entered  for  him  at  the  Record  and  Writ  Clerks'  office ;  but  no  a  necessary 

subsequent  step  can  be  taken  on  his  behalj^  till  the  order  for  a  toairoliciSon 

guardian  has  been  obtained.^    If  such  order  be  not  obtained  on  by  him. 

his  behalf,  the  plaintiff  must  apply  for  the  order ;  and  in  this  case,  Jf^J°  n^^^ 

an  appearance  for  the  defendant  is  not  necessary :  the  entry  of  an  of  defendant 

appearance-  on  his  behalf  by  the  plaintiff  being  irregular.^  ^imS^' 

Where  a  guardian  is  appointed  at  the  instance  of  the  plaintifij  plaintiff  must 

it  is  usual  to  appoint  the  solicitor  to  the  Suitors'  Fee  Fund.«  J^^d^^ucitor 

Where  the  plaintiff  applies,  he  must  do  so  by  motion,  notice  of  to  Suitors* 

which  must  be  served  upon  or  left  at  the  dwelling-house  of  the  xtswdly  ^" 

person  with  whom,  or  under  whose  care,  the  defendant  was  living  appointed. 

at  the  time  of  serving  the  bill,*  or,  where  an  appearance  has  been  ^"JJn^^^^e 

entered  for  him,  upon  the  solicitor  who  entered  it.*    And  upon  by  plaintiff, 

the  motion,  the  Court  must  be  satisfied  that  the  bill  has  been  duly  Jvidenoe?"^ 
served,^  and  that  the  notice  of  the  application  was  served  after  the 
expiration  of  the  time  allowed  for  appearing  or  answering,  and  at 
least  six  clear  days  before  the  day  in  such  notice  named  for  hear- 
ing the  application.^ 

The  order  is  made  under  the  jurisdiction  in  Chancery,  and  not  jurisdiction 

in  Lunacy ;  ®  and  if  the  fact  of  the  infirmity  is  disputed,  or  the  *^*^®  ^® 

order  has  been  irregularly  obtained  by  the  defendant,  the  plaintiff  Application 

may  move,  on  notice  to  the  defendimt,  to  discharge  the  order;  5^1^°^^*^ 

and,  if  necessary,  the  Court  will  direct  an  inquiry  whether  the  order, 

defendant  is  competent  or  not.*  Inquiry  as  to 

corooetencv 

The  defendant,  on  his  recovery,  must  apply  by  motion,  on  notice  ^   ucation 
to  the  plaintiff  and  to  the  guardian,^*^  that  the  order  assigning  the  by  defendant 
guardian  may  be  discharged."    Where  he  had  delayed  applying,  ^1^*^**"^ 
he  had  to  pay  his  guardian's  costs,  although  the  motion  was 

I  See  Lushington  v.  Sewell,  6  Mad.  28.  W.  R.  381,  V.  C.  W. ;  Anon.,  2  Jnr.  N.  S. 

s  Old.  X.  6;   Leese  «.  Knight,  8  Jur.  824,  Y.  C.  W. 

N.  8- 1006;  10  W.  R.  711,  V.  C.  K.  f  Ord.  VII.  8.    For  forms  of  notice  of 

8  Ord.  YII.  3:  ArKeverakin  v.  Cort,  7  motion  and  affidavit,  see  Vol.  III.;   and 

Beav.  847;  Bidaulph  v.  Lord  Camoys,  9  for  form  of  order,  see  Seton,  1251.    The 

Beav.  548;  10  Jur.  486.    If  there  is  any  Court  will  provide  for  the  costs  of  the  soli- 

finend  of  the  defendant  who  is  a  fit  person,  citor  to  the  Suitors'  Fee  Fund  where  he  is 

he  will  be  appointed,  in  preference  to  the  appointed  guardian;  usually  by  directing 

solicitor  to  tiie  Suitors*  Fee  Fund;  Ibid, ;  the  plaintiff  to  pay  them,  and  add  them  to 

Moore  v.  Platel,  7  Beav.  588;   and  see  his  own;   see  Ord.  XL.  4;  and  Harris  v. 

(^uuiton  r.  West,  8  De  G.,F.&  J.  166;  7  Hamlyn,  3  De  G.  &  S.  470;  14  Jur.  65; 

Jor.  M.  S.  614;  Bonfield  v.  Grant,  11  W.  Fraser  v.  Thompson,  4  De  G.  &  J.  669;  1 

B.  275,  M.  R.  Giff.  837 ;  6  Jur.  N.  S.  669:  and  see  Robin- 

4  Ord.  Vn.  3.  son  v.  Aston,  9  Jur.  224,  Y.  C.  K.  B. 

*  Cookson  «.  Lee,  15  Sim.  302;  Bentley  >  Fidcocke  v.  Boultbee,  2  De  G.,  M.  & 

«.  Robinson,  9  Hare  App.  76.    These  were  G.  898. 


of  infants,  but  doubtless  apply  to  the  >  Lee  v.  Ryder,  6  Mad.  294 ;  Seton,  1251. 

case  of  persons  of  unsound  mind.  ^  For  form  of  notice  of  motion,  see  Yol. 

A  The  defendant  should,  it  seems,  be  III. 

•erred  personally.    Morgan  v.  Jones,  ^^  See  Frampton  «.  Webb,  11  W.  R. 


1018,  Y.  C.  W. 
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Gh.  IY.  S  10.  granted,  but  had  liberty  to  add  them  to  his  own  costs  in  the 

'  ■     y    — ^   Buit.^ 

Foim  of  The  answer  of  an  idiot  or  lunatic  is  expressed  to  be  made  by 

his  committee  as  his  guardian,  or  by  the  person  appointed  his 
guardian  by  the  Court  to  defend  the  suit.^  It  was  held  in  the 
case  of  Leoing  v.  Caverly^*  that  the  answer  of  a  superannuated 
defendant,  put  in  by  his  guardian,  may  be  read  against  him  ;  but 
this  proposition  appears  to  have  been  doubted :  and  it  is  conceived 
that,  should  the  point  now  arise,  it  would  be  decided  otherwise.^ 

Where  the  infirmity  is  the  result  of  bad  health,  the  practice 
is  to  allow  time  to  file  the  answer,  and  not  to  put  it  in  by 
guardian.^ 

The  committee  or  guardian  of  a  person  of  unsound  mind, 
whether  so  found  by  inquisition  or  not,  before  he  consents  to  any 
departure  from  the  ordinary  course  of  taking  evidence  or  other 
procedure  in  the  suit,  should  first  obtain  the  sanction  of  the  Court, 
or  of  the  Judge  in  Chambers ;  and  the  committee  should  also 
obtain  that  of  the  Lord  Chancellor  or  Lords  Justices  sitting  in 
Lunacy.* 

All  orders  appointing  guardians  should  be  left  at  the  Record 
and  Writ  Clerks'  office  for  entry.' 


Where  de- 
fendant is 
imableto 
answer,  from 
bad  health, 
further  time 
allowed. 

Sanction  of 
Court  neoea- 
saxy  to  any 
departure 
fromordinaiy 
practice,  by 
committee  or 
guardian. 

Order  for 
appointment 
of  euardian 
to  be  entered 
at  Record  and 
Writ  Office. 


Section  XI.  —  Married  Women. 


Wife  cannot 
defend  with- 
out husband; 

unless  he  ia 
an  exile,  or 
judicially 
separated;  or 
she  has  ob- 
tained a  pro- 
tection order; 


It  is  a  rule  both  of  Law  and  of  Equity,  that  where  a  suit  is 
instituted  against  a  married  woman,  her  husband  must  also  be  a 
party,^  unless  he  is  an  exile,  or  has  abjured  the  realm,*  or  there 
has  been  a  judicial  separation,  or  the  wife  has  obtained  a  protec- 

guardian.    Markle  «.  Markle,  4  John.  Ch. 

168 ;  see  Manleverer  v.  Warren,  8  Jones,  47. 

«  Willyams  o.  Hodge,  1  M'K.  &  G.  M6; 

and  see  Patrick  v.  Andrews,  22  L.  J.  Gh. 


1  See  Frampton  v.  Webb,  11 W.  B.  1018, 
V.  C.  W. 

<  Ld.  Red.  816.  The  answer  of  an  idiot 
or  lunatic  is  similar  to  that  of  an  infant, 
and  should  be  sworn  to  by  his  committee, 
in  the  same  manner  as  the  answer  of  an 
infant  is  verified  by  his  guardian  ad  litem, 
1  Barb.  Ch.  Pr.  154;  see  Rothwell  v. 
Benshall,  1  Bland,  878 ;  Coupons  v,  Kauff- 
man,  8  £dw.  Ch.  811.  For  the  formal 
parts  of  such  answer^  see  Vol.  III.  As  to 
we  answers  of  imbecile  prisoners  confined 
for  contempt,  see  11  G.  IY.  &  1  W.  IY. 
o.  86,  §  16,  r.  0,  and|Mf<,  Chap.  X.  §  2. 

8  Prec.  Ch.  229. 

4  Micklethwaite  v.  Atkinson,  1  Coll.  178 ; 
Percival  v.  Caney,  4  De  G.  &  S.  610,  some- 
what fuller  reported  on  this  point,  14  Jnr. 
1062 ;  S.  C  nom,  Stanton  v.  Percival.  8  W. 
R.  801 ;  24  L.  J.  Ch.  869,  H.  L.  A  female 
defendant,  above  sixty  years  of  a|re^  who 
had  been  deaf  and  dumb  firom  her  money, 
was  admitted  to  appear  and  defend  by 


240,  M.  R.;  Steel  «.  Cobb,  11  W.  B.  298, 
M.  B. ;  Newman  v.  Selfe,  w,  764,  M.  B. 

«  Ord.  6  Feb.  1861,  r.  24.  For  form  «£ 
summons,  see  Vol.  III. 

7  Braithwaite*8  Pr.  47. 

*  Holmes  v.  Penney,  8  K.  &  J.  90;  8  Jnr. 
N.  S.  80;  see  2  Story  £q.  Jnr.  §  1868: 
Stoiy  Eq.  PI.  §  71 ;  WiUiams  v.  Coward, 
1  Grant  ( Penn.),  21 ;  Hamlin  v.  Bridge.  24 
Maine,  146;  McDehnott  «.  French,  2  Mo- 
Carter  (N.  J.),  78;  Calvert,  Parties,  269; 
and  notwithstanding  he  is  a  bankrupt; 
Beales  «.  Spencer,  2  T.  &  C.  C.  C.  661; 
8  Jur.  286. 

0  Ld.  Bed.  80,  106;  or  is  transportad 
under  a  criminal  sentence.  Story  £q.  PL 
§  71;  Calvert  on  Parties.  414;  Bn>om*a 
Com.  684,  and  cases  dted,  i!ft.n.  (6.) 
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tion  order  under  the  Divorce  Acts :  ^  in  which  cases,  the  wife  is  Ch.  IV.  5 11. 
considered  in  all  respects  as  2^  feme  %6U^  and  may  be  made  a  ^-^"V"^-^ 
defendant,  without  her  husband  being  joined ;  *  which,  it  seems,  or  he  is  an 
she  also  may,  if  her  husband  is  an  alien  enemy.*    It  appears  also,       **  «n«my. 
that  in  certain  cases  a  husband  may,  in  Equity,  make  his  wife  a  I^^®?*^^ 
defendant*  thus,   where   she  has  before  marriage  entered  into  his  suit  for 
articles  concerning  her  own  estate,  she  is  considered  to  have  made  ^,^5^?^** 
herself  a  separate  person  from  her  husband,  and,  in  such  a  case, 
upon  a  motion  by  the  husband  to  conmiit  her  for  not  answering 
interrogatories,  she  was  ordered  to  answer.*    A  husband,  however,  but  not  to 
cannot  make  his  wife  a  defendant,  in  order  to  have  from  her  a  dis-  esute^^ 
covery  of  his  own  estate.' 

But  although  a  wife  cannot,  except  in  the  cases  which  have  n^  may  be 
been  pointed  out,  be  made  a  defendant  to  a  suit  without  her  bus-  J^^^xie: 
band  being  joined  as  a  co-defendant,  yet  there  are  cases  in  which, 
although  the  husband  and  wife  are  both  named  as  defendants,  the  where  her 
suit  may  be  proceeded  with  against  the  wife  separately.    Thus,  if  SJt^*^^ 
the  suit  relates  to  the  wife's  separate  property,  and  the  husband  cemed,  and 
be  beyond  seas,  and  not  amenable  to  the  process  of  the  Court,  the  abroad. 
wife  may  be  served  with,  and  compelled  to  answer,  the  bill.*    In 
DvboiB  V.  HoUf  a  bill  was  filed  against  a  man  and  his  wife  for  a 
demand  out  of  the  separate  estate  of  the  wife,  and,  the  husband 
being  abroad,  the  wife  was  served  with  a  vubpomOy  and,  upon  non- 
appearance, was  arrested  upon  an  attachment;  and  she  having 
stood  out  all  the  usual  process  of  contempt,  the  bill  was  taken  pro 
confes%o  against  her.^*    It  is  to  be  observed,  that,  in  order  to  entitle 
the  plaintiff  to  compel  the  wife  to  answer  separately,  the  husband 
must  be  actually  out  of  the  jurisdiction ;  and  the  mere  circum- 
stance that  he  was  a  prisoner,  was  held  not  to  be  a  sufficient 
ground  for  obtaining  an  order  for  a  separate  answer.^^ 

1  ao  &  21  Vic.  c  85,  §§  21,  26,  26^5;  ^  Brooks  «.  Brooks,  Prec.  Ch.  24:  Stoiy 

21  &  22  Vic.  c.  108,  §§  6*8^  27  &  28  Vic.  Eq.  PI.  §  71;  2  Stoqr  Eq.  Jar.  §  1868; 

0. 44 ;  Radge  «.  Weedon,  4  De  6.  &  J.  216 ;  anlt^  110 ;  bat  by  making  her  a  defendant, 

5  Jar.  N.  S.  "880,  728;  Ht  Rainsdon's  he  admits  that  the  property  in  ouestlon  is 
Trusts,  4  Drew.  446:  6  Jur.  N.  8.  65;  her  separate  estate;  and,  therefore;  a  de- 
Cooke  V.  Fnller,  26  Beav.  90 ;  and  other  murrer  was  allowed  to  a  bill,  by  which  he 
cases  cited,  ante,  p.  00.  If  the  marriage  claimed  to  be  entitled  to  the  property  him- 
has  been  dissolved,  she  is  sued  in  her  self.  Earl  v.  Ferris,  10  Beav.  67 ;  1  Jar.  N. 
maiden  name,  Evans  «.  Carrington,  1  J.  S.  6. 

6  H.  608;  6  Jar.  N.  S.  268,  7  Jur.  N.  S.  *  Brooks  «.  Brooks,  «6»  wp. 
107;  2  De  G.,  F.  &  J.  481^  and  where  the  ^  /MdL 

wife  has  obtamed  a  protection  order,  she  is  *  Story  Eq.  PI.  §  71.  An  order  for  leave 

■Boally  described  in  the  title  as  '*  a  married  to  serve  the  bill  and  intenro^tories  seems, 
woman,  soed  as  a /ems  so2e.'*    Tidmanv.      in  sach  case,  necessanr:  Hmde,  86;  Nay- 


woman,  soed  as  a  j€imt  sole."     1  loman  v.      m  sacn  case,  necessanr :  umae,  06 ;  nay- 

Trego,  H.  R.  1868.  T.  44.  lor  o.  Byland,  Seton,  1246.  The  order  may 

'Countess  of  Portland  «.  Prodgeis,  2      be  obtained  on  ex  parte  motion,  sapported 


104. 

s  1  Inst  182  b,  188  a. ;  2  Kent  (11th  ed.),  .»w,  .,^ ., ,  ^»  .^.  .w.».o 

164, 166 ;  Robinson  «.  Reynolds,  1  Aiken,  and  affidavit,  see  Vol.  III. 

74;  Bean  v.  Morgan,  1  fiuU  Ch.  8;  Story  *  2  Yem.  618. 

£q.  PL  §  71 ;  ante,  00  note.  ^  2  Yem.  614,  m  nods;  see  also  Bell «. 

*   Deerley    r.    Dachess  of  Mazarine,  Hyde,  Prec.  Ch.  28,  and  the  cases  there 

Salk.  116;  2  Kent  (11th  ed.),  166;  Stoir  dted. 

£q.PL(7L  u  Anon.,  2  Yes.  J.  882.    If  the  wift  b« 
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PERSONS   AGAINST  WHOM  A   SUIT  BIAT  BE   INSTITUTED. 


Ch.  IV.  §  U. 


Where  no 
separate 
proijertj,  wife 
cannot  be 
proceeded 
against  with- 
out husband; 

unless  she  has 
obtained  an 
order  to 
answer 
separately. 

Ne  exeat  not 
granted 
against 
Jeme  covert 
executrix,  or 
adminis- 
tratrix. 


When  and 
how  husband 
may  obtain 
an  order  to 
defend  sepa- 
rately. 


Liability  of 
husband, 
where  order 
not  obtained. 


The  Court  will  compel  a  woman  to  appear  and  answer  separately 
from  her  husband,  where  the  demand  is  against  her  in  respect  of 
her  separate  estate,  and  the  husband  is  only  named  for  conformity, 
and  cannot  be  affected  by  the  decree ;  where  there  is  no  separate 
property  belonging  to  the  wife,  she  cannot  be  proceeded  against 
without  her  husband,  unless  she  has  obtained  an  order  to  answer 
separately :  in  which  case,  she  will  be  liable  to  the  usual  process 
of  contempt,  if  she  does  not  put  in  her  answer  in  conformity  with 
the  order  which  she  herself  has  obtained.* 

It  is  to  be  observed  here,  that  9^  feme  covert  executrix  or  admin- 
istratrix is  not  considered  as  having  a  separate  property  in  the 
a^ets  of  her  testator  or  intestate ;  and  upon  this  ground,  Lord 
Eldon,  in  PanneU  v.  Taylor^  held,  that  a  writ  of  Tue  exeat  regno^ 
against  a  married  woman  sustaining  that  character,  could  not  be 
maintained.  In  that  case,  his  Lordship  had  originally  granted  the 
writ,  upon  the  authority  of  Moore  v.  Mexpvett^  and  Jemegan  v. 
Olaase  ;^  but  upon  further  argument,  he  was  of  opinion  that  it 
could  not  be  maintained :  observing,  that  if  he  had  been  apprised 
of  the  circumstances  of  the  case  of  Moore  v.  MeyneU  (upon  the 
authority  of  which  Lord  Hardwicke  appears  to  have  acted  in 
Jemegan  v.  GUisse)^  he  should  not  have  granted  the  writ. 

Where  a  married  woman  is  living  separate  from  her  husband, 
and  is  not  under  his  influence  or  control,*  or  where  she  obstinately 
refuses  to  joins  in  a  defence  with  him,*  the  Court  will,  upon  the 
application  of  the  husband,  give  him  leave  to  put  in  a  separate 
answer.  The  application  is  made  by  motion,  of  which  notice^ 
must  be  ^ven  to  the  plaintiff®  and  must  be  supported  by  an  affi- 
davit of  the  husband,"  verifying  the  circumstances ;  and  process  of 
contempt  will  then  be  stayed  against  him  for  want  of  his  wife's 
answer,  and  the  plaintiff  must  proceed  separately  against  the  wife.^* 

K  the  separate  answer  of  the  husband  is  received  and  filed  at 
the  Record  and  Writ  Clerks'  Office,  before  an  order  for  him  to 


absent,  the  husband  may  obtain  time  to 
issue  a  commission  to  obtain  the  wife*8 
oath  to  the  answer;  and  if  she  refuse  to 
answer,  the  bill  may  be  taken />ro  confetto 
against  her.  Leavitt  v.  Cruger,  1  Paige, 
422.  See  Halst.  Dig.  170-174.  The  plain- 
tiff may  stipulate  to  receive  the  joint 
answer,  sworn  to  bv  the  hosband  alone. 
Leavitt  9.  Cruger,  1  Paige.  422 ;  New  York 
Chem.  Co.  v.  Flowers,  6  Paige,  654. 

1  Powell  V.  Prentice,  Ridg.  258.  Hus- 
band and  wife  may  defend  a  suit  vaformd 
pmqaeris^  and  the  order  for  leave  to  do  so  is 
of  course.  Pitt  v.  Pitt,  17  Jur.  671,  V.  0.  S., 
1  Sm.  &  6.  App.  14. 

a  T.  &  R.  96, 108. 

«  1  Dick.  80. 

4  Jb,  107;  8  Atk.  409;  Amb.  62;  and 
T.  &  B.  97,  n.  (6.);  but  see  Moore  v.  Hud- 


son, 6  Mad.  218;  2  C.  P.  Coop.  t.  Cott 
245.  As  to  the  writof  ne  exeoL  see poiL 
Chap.  XXXVin. 

6  Chambers  v.  Bull,  1  Anst.  269;  Bany 
«.  Cane,  8  Mad.  472;  Garey  v.  Whitting- 
ham,  1  S.  &  S.  168;  Gee  v.  Cottle,8  M.  & 
C.  ISO ;  Nichols  v.  Ward,  2  M'N.  &  G.  140. 

«  Ld.  Red.  105,  Pain  v. ,  1  Ca.  in 

Ch.  296;  Murriet  v,  Lyon,  Bunb.  175; 
Pavie  V.  Acourt,  1  Dick.  13. 

7  For  form  of  notice  see  VoL  HI. 

B  Whether  notice  should  be  given  to  the 
wife  also,  quare;  see  1  S.  &  S.  168;  2 
M*N.  &  G.  148. 

^  See  Barry  v.  Cane,  8  Mad.  472,  n.; 
fbr  form  of  affidavit,  see  Vol.  HI. 

^^  See  Bray  v.  Akers,  15  Sim.  610; 
Story  Eq.  PL  §  71;  Leavitt  «.  Crag«r, 
1  Paige,  421. 


MARRIED  WOMEN.  181 

answer  separately  has  been  obtained,  it  is  an  irregular  proceeding ;  ^  Ch.  IV.  §  ii. 
and  the  plaintiff  may  move,  on  notice  to  the  husband,  that  the  '-  t  — ' 
answer  may  be  taken  off  the  file  for  irregularity ;  ^  or  he  may  sue 
out  an  attachment  against  the  husband,  for  want  of  the  joint 
answer ;  •  or  he  may  waive  the  irregularity,  and  move,  on  notice  to 
the  wife,  and  an  affidavit  of  the  facts,  that  she  may  answer  sepa- 
rately.* The  husband,  if  in  custody  for  not  filing  the  joint  answer, 
cannot  clear  his  contempt  by  putting  in  the  separate  answer  of 
himself;  *  he  should  move,  on  notice  to  the  plaintiff,®  supported  by 
bis  own  affidavit  ^  of  the  facts,  for  leave  to  answer  and  defend  sep- 
arately from  her,  and  that,  upon  putting  in  his  separate  answer,  he 
may  be  discharged  from  custody.® 

Where  a  married  woman  claims  an  adverse  interest,'  or  is  living  ^^en  and 
separate  from  her  husband,^^or  he  is  mentally  incompetent  to  ^?!!.^^®?*^ 
answer,*^  or  she  disapproves  of  the  defence  he  intends  to  make,**  she  to  defend 
may,  on  motion  or  petition  of  course,"  obtain  an  order  to  defend  "^P^^t^^J- 
separately ;  **  and  if  a  husband  insists  that  his  wife  shall  put  in  an 
answer  contrary  to  what  she  believes  to  be  the  fact,  and  by  menaces 
prevails  upon  her  to  do  it,  this  is  an  abuse  of  the  process  of  the 
Ck)urt,  and  he  may  be  punished  for  the  contempt.*^ 

If  the  husband  has  put  in  his  answer  separately  from  his  wife,  when  and 
under  an  order  so  to  do ;  *•  or  without  an  order,  and  the  plaintiff  ^J^  SbSn^ 
desires  to  waive  the  irregularity ;  *^  or  an  order  has  been  made,  order  for  wife 
exempting  the  husband  from  process  for  want  of  her  answer ; "  or  eepflStely. 
if  she  refuses  to  join  with  him  in  answering ; "  or  if  he  is  abroad ;  ^ 
or  if  the  suit  relates  to  her  sepai*ate  estate,  and  she  is  abroad,^  or 

1  Gee  9.  Cottle,  8  M.  &  C.  180;  Nichols  i*  For  form  of  order  on    motion,  see 

V.  Ward,  2  M*N.&  G.  140;  and  see  Garey  Seton,  1264,  No.  8;  and  for  forms  of  mo- 

V.   Wbittingharo,  1   S.  &  S.  168 ;   Len-  tion  paper  and  petition,  see  Vol.  III. 

agkan  v.  Smith,  2  Phil.  689.  ^*  The  order  is,  according  to  the  present 

>  Gee  V.  Cottle,  and  Nichols  v.  Ward,  practice,  usually  obtained  on  petition  of 

flc6t  ntp. ;  CoUard  v.  Smith,  2  Beasley  (N.  course,  at  the  kolls;  and  it  appears  from 

J.),  48,  45.    For  form  of  notice,  see  Vol.  information  obtained  firom  the  secretary 

III.  of  the  M.  R.,  that  the  practice  is  to  make 

8  Gee  9.  Cottle,  uMst^.;  Gareyv.  Whit-  the  order  on  the  application  of  the  wife^ 

tingham,  1  S.  &  S.  163 ;  Nichols  v.  Ward,  whenever  she  is  made  a  defendant  in  re- 

2  M'N.  &  G.  140.  spect  of  her  separate  estate,  without  inquir- 

^  Nichols  V,  Ward,  2  M*N.  &  G.  148,  n.  ing  whether  in  fact  the  interests  of  the 

For  forms  of  notice  and  affidavit,  see  Vol.  husband  and  wife  are  adverse.     If  their 

IIL  interests  are  adverse,  the  order  will  be 

'  Gee  V.  Cottle,  8  M.  &  C.  180.  made,  though  the  suit  does  not  relate  to 

*  Qaare^  if  the  wife  riiould  be  served.  her  separate  estate, 

see  1  S.  &  S.  168;  2  M'N.  &  G.  148.  u  £x  parte  Halsam,  2  Atk.  60. 

I  Banr  v.  Cane,  8  Mad.  472,  n.  i«  Bray  v.  Akers,  16  Sim.  610;  Seton, 
«  See  NichoU  v.  Ward,  2  M'N.  &  G.  1266,  No.  4. 

148;  Seton,   1266,  No.  6.    For  forms  of  17  See  Nichols  r.  Ward,  2  M'N.  &  G. 

notice  of  motion  and  affidavit  in  support,  140. 

see  Vol.  III.  U  lb.  148,  n. 

>  Ld.  Red.  104;  Anon.,  2  £q.  Ca.  Ab.  ^  Woodward  v,  Conebear,  8  Jur.  642, 

66,  pi.  2.  V.  C.  W. 

»  Ld.  Red.  104;  Budge  v.  Weedon,  7  W.  »  Dubois  v.  Hole,  2  Vera.  618;  Bunyan 

B.  368,  V.  C.  K..  n.  v.  Mortimer,  6  Mad.  278 ;  Lethley  v.  Tay- 

II  Estcourt  V.  £wington,  0  Sim.  262,  and  lor.  0  Sim.  262. 

cases  there  referred  to;  2  Jur.  414.  si  Nichols  v.  Ward, 2  M'N.  &  G.  148,  n. 

u  Ld.  Red.  104;  Ilx  parU  Halsam,  2 
Atk.  60. 
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Ch.  IV.  §  U. 


Where  cover- 
ture denied. 


Wife's  separ- 
ate answer 
should  hare 
an  order  to 
warrant  it; 


except  to  huB- 
bancDsbilL 


Answer  wiUi- 
out  order, 
maybe 
accepted. 


they  live  apart ;  ^  or  if  the  husband,  from  mental  incapacity,  is  un- 
able to  join  with  her  in  answering ; '  or  i^  after  the  joint  answer  is 
put  in,  the  husband  goes  abroad,  and  the  bill  is  amended,  and  an 
answer  is  required  thereto ;  •  or  if  the  fact  of  marriage  is  in  dispute 
between  the  husband  and  wife  :  *  the  plaintifi^  where  no  order  for 
her  to  answer  separately  has  been  obtained  by  her  or  her  husband, 
may,  on  motion,  supported  by  an  affidavit  of  the  facts,  obtain  an 
order  •  that  she  may  answer  separately  from  her  husband.*  Notice 
of  the  motion  ^  should  be  given  to  the  wife ;  •  and  if  she  is  abroad, 
an  order  for  leave  to  serve  her  there  with  the  notice  is  necessary,* 
and  nmy  be  obtained  on  an  ex  parte  motion.^^ 

Where  a  woman  was  made  a  defendant  to  a  bill  filed  for  the 
purpose  of  establishing  a  will  against  her,  and  a  man  who  pre- 
tended that  he  was  her  husband,  but  which  the  woman  denied :  on 
her  making  application  to  answer  separately.  Lord  Hardwicke 
ordered,  that  she  should  be  at  liberty  to  put  in  a  separate  answer, 
but  without  prejudice  to  any  question  as  to  the  validity  of  the 
marriage." 

In  general,  the  separate  answer  of  a  feme  covert  ought  to  have 
an  order  to  warrant  it,  and  if  put  in  without  an  order,  it  may  be 
taken  off  the  file ;  ^'  but  if  a  husband  brings  a  bill  against  his  wife, 
he  admits  her  to  be  a  feme  acle^*  and  she  must  put  in  her  answer 
as  such,  and  no  order  is  necessary  to  warrant  her  so  doing ;  **  and 
if  she  does  not  put  in  her  answer,  the  husband  may  obtain  an  order 
to  compel  her  to  do  so." 

But  although,  strictly  speaking,  the  answer  of  a  feme  covert^  if 
separate,  ought  to  be  warranted  by  an  order,  yet  if  her  answer  be 
put  in  without  such  an  order,  and  the  same  be  a  fair  and  honest 
answer,  and  deliberately  put  in  with  the  consent  of  the  husband,  and 


1  Wickens  v.  Marchioness  of  Town- 
send,  cited,  1  Smithes  Pr.  410,  n.;  Seton, 
1266. 

2  Estcourt  V.  Ewington,  9  Sim.  262;  2 
Jar.  414. 

<  Carleton  v.  M'Enzie,  10  Yes.  442. 

^  Longworth  v.  Bellamy,  Seton,  1246. 
s  For  forms  of  order,  see  Seton,  1266, 
Kos.  4,  6. 

<  See  Hope  v,  Carnegie,  L.  R.  7  Eq.  264; 
S.  C.  t6.  268. 

7  For  forms  of  notice  of  motion  and  affi- 
davit in  support  see  Vol.  III. 

8  Nichols  V.  Ward,  2  M*N.  &  6. 148,  n. ; 
Seton,  1266, 1266 ;  but  see  Bra^  v.  Akers, 
16  Sim.  610;  Hope  v.  Carnegie,  L.  R.  7 


£a.268. 


See  Nichols  v.  Ward,  2  BTN.  &  O. 
148,  n. 
'^^  For  form  of  motion  paper,  see  Vol. 

ni. 

u  Wyboum  v.  Blount,  1  Dick.  166. 
^  Wyatt's  P.  R.  68;  and  see  Higginson 


V,  Wilson,  11  Jar.  1071,  V.  C.  K.  B.  An 
answer  of  a  wifs,  put  in  separately,  withoat 
a  previous  order,  was  suppressed,  for  ir- 
regularity. Perine  v,  Swaine,  1  John.  Ch. 
24;  Leavittv.  Crager,  1  Paige,  421;  Col- 
lard  V.  Smith,  2  Beasley  (N.  J.),  48;  Rob- 
bins  o.  Abrahams.  1  Hafst  Ch.  16.  But  the 
irregularity  will  oe  waived  by  the  plain- 
tiff filing  a  replication!  Fulton  Bank  v. 
Beach,  2  Paige,  807;  S.  C.  6  Wend.  36; 
CoUard  v.  Smith,  2  Beasley  (N.  J.),  46.  If 
the  wife  apprehend  that  her  husband  will 
not  make  a  proper  defence  for  her,  she 
may,  as  of  course,  obtain  leave  to  answer 
separately.  Lingan  v.  Henderson,  1  Bland, 
270;  see  Anon.,  2  Sumner's  Ves.  882,  note 
(a);  Ferguson  t;.  Smith,  2  John.  Ch.  189. 

u  See  Earl  v.  Ferris,  19  Beav.  67;  1 
Jur.  N.  S.  6;  ante,  p.  110. 

u  EsB  parte  Strangeways,  8  Atk.  478; 
lid.  Red.  106. 

u  Ahislie  v.  Medlicott,  18  Ves.  266. 
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the  plaintiff  accepts  it  and  replies  to  it,  the  Court  will  not,  on  the  Ch*  IV.  §  u. 
motion  of  the  wife,  or  of  her  executors,  set  it  aside.*  '-    t    -^ 

The  separate  answer  of  a  married  woman  is  put  in  by  her  in  the  How  sepamte 
same  manner  as  if  she  were  v^feme  sole^  without  joining  any  guar-  J^JJ^edT*" 
dian  or  other  person  with  her ; '  and  when  put  in  under  an  order, 
she  has  the  full  time  for  answering  from  the  date  of  the  order.* 
When  an  order  to  answer  separately  has  been  obtained,  it  should 
be  produced  to  the  Commissioner  before  whom  the  answer  is 
flwom,  and  b^  referred  to  in  the  jurat ;  ^  and  the  order  must  be 
produced  at  the  Office  of  the  Record  and  Writ  Clerks,  at  the  time 
of  filing  the  answer.*  !£,  however,  the  married  woman  is  au  infant, 
she  cannot  answer,  either  separately  or  jointly,  until  a  guardian 
has  been  appointed  for  her ;  *  such  appointment  will  be  made  by 
order,  on  motion  or  petition  of  course,  supported  by  affidavit  of  the 
fitness  of  the  proposed  guardian.^ 

A  married  woman,  obtsdning  an  order  to  answer  separately  from  Feme  eovm% 
her  husband,  renders  herself  liable  to  process  of  contempt,,  in  case  o^i^to^ 
she  does  not  put  in  her  answer  pursuant  to  the  order ;  *  but  an  ^Y^»  ^ 
order  for  leave  to  sue  out  such  process  is  necessary,  and  may  be  process,  on 
obtained  by  the  plaintiff  on  an  ex  parte  motion.*  defeult, 

Where  husband  and  wife  are  defendants  to  a  bill,  the  wife  will  bat  is  not 
not  be  compelled  to  answer  to  any  thing  which  may  expose  her  to  ^J^CT^to 
a  forfeiture ;  **  neither  is  she  compellable  to  discover  whether  she  has  expose  herself 
a  separate  estate,  unless  the  bill  is  so  firamed  as  to  warrant  the  '.     * 

*  .  nor  to  dis- 

Court  in  making  a  decree  against  such  estate.    Thus,  where  a  bill  cover  her 
was  filed  against  a  man  and  his  wife,  for  the  purpose  of  enforcing  ^^te^^^nless 
the  specific  performance  of  an  agreement,  alleged  to  have  been  caw  made 
entered  into  by  an  agent  on  their  behalf  for  the  purchase  of  an  against  it; 
estate  firom  the  plaintiff  and  in  support  of  the  plaintiff's  case,  it 
was  alleged  that  the  wife  had  separate  moneys  and  property  of  her 
own,  and  had  joined  with  her  husband  in  authorizing  the  agent 
to  enter  into  the  agreement,  but  the  bill  prayed  merely  that  the 
husband  and  wife  might  be  decreed  specifically  to  perform  the 
agreement,  and  did  not  seek  any  specific  relief  against  her  separate 
estate :  the  wife,  having  obtained  an  order  to  that  effect,  put  in  a 


1  Duke  of  Chandos  v,  Talbot,  2  P.  Wms. 
f71. 

*  For  formal  parts  of  such  answer,  see 

VoL  in. 

s  Jackson  v.  Haworth,  1  S.  &  S.  161. 

*  For  form  of  jurat,  see  Vol.  in. 

*  Braitbwaite's  Pr.  46,  807. 

<  Colman  «.  Northcote,  2  Hare,  147;  7 
Jnr.  628;  BraaUiwaite*s  Pr.  47. 

T  For  forms  of  motion  paper  and  peti- 
tion, and  affidmTit  in  support,  see  Vol. 

ni. 

*  Powell  9,  Prentice,  Ridgw.  P.  G.  268; 
Lenaghan  v.  Smith,  2  Phil.  687;  Bnnyan 
«.  Mortimer,  6  Mad.  278;  Home  v.  Patnck, 


80  Beav.  406;  8  Jor.  K.  S.  861;  Boll  v, 
Withej,  9  Jar.  K.  S.  696,  V.  C.  S.;  Gra- 
ham V.  Fitoh,  2  De  G.  &  S.  246;  12  Jnr. 
888. 

0  Taylor  v.  Taylor,  12  Beav.  271 ;  Thick- 
nesse  v.  Acton,  16  Jar.  1062,  Y.  C.  T. ; 
Home  V.  Patrick,  Ball  v.  Withey^  vbi  iiq>. 
As  to  notice  in  other  cases,  see  Graham  v. 
Fitch,  vbi  m.f  Bashell  v.  Boshell,  1  S.  & 
8. 164;  M*&enna9.  Everett,  Seton,  1266, 
No.  7.  For  form  of  motion  paper,  see 
Vol.  ni. 

u  Wrottesley9.Bendi8h,8P.Wmf.S86, 
288. 
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Ch.  IV^.  §  11.  separate  demurrer  as  to  so  much  of  the  bill  as  required  from  her  a 

discovery  whether  she  had  not  separate  money  and  property  of  her 

own,  and  answered  the  rest.    Upon  argument,  Sir  Thomas  Plumer 

V.  C.  allowed  the  demurrer,  on  the  ground  that  as  the  decree,  in 

cases  where  a  feme  concert  was  held  liable,  had  been  imiformly 

against  the  separate  estate,  and  not  against  the  feme  covert  herself^ 

and  as  the  bill  did  not  seek  any  decree  against  any  trustees,  or 

particular  ^nd,  but  only  against  the  wife,  it  could  not  be  supported, 

and  the  interrogatory,  if  answered,  would  consequently  be  of  no 

use.* 

nor  to  expose       A  wife  cannot  be  compelled  to  make  a  discovery  which  may 

to  a^ciwuS^     expose  her  husband  to  a  charge  of  felony ;  and  if  called  upon  to 

of  felony.        do  SO,  she  may  demur.^ 

Cannot  be  In  like  manner,  a  married  woman  cannot  be  made  a  party  to  a 

^^for^fh'"^'  ®^^*'  ^^^  *^^  mere  purpose  of  obtaining  discovery  from  her,  to  be 
mere  purpose   made  use  of  against  her  husband ;  *  therefore,  in  Xe  Texier  v.  The 
husbandT"^  Margrooe  of  Anspach^^y^hexe  a  bill  was  filed  against  the  Margrave 
vouchers.        to  recover  a  balance  due  to  the  plaintiff  upon  certain  contracts,  to 
which  bill  the  Margravine  was  made  a  party,  as  the  agent  of  her 
husband,  for  the  purpose  of  eliciting  from  her  a  discovery  of  cer- 
tain vouchers,  which  were  alleged  to  be  in  her  possession:    a 
demurrer  by  the  Margravine  separately,  was  allowed  by  Lord 
Rosslyn,  and  afterwards  upon  rehearing  by  Lord  Eldon,  after  the 
Margrave's  death.     Upon  the  same  principle,  where  a  bill  was 
filed  against  a  man  and  his  wife  for  discovery  in  aid  of  an  action 
at  law,  brought  against  him  to  recover  a  debt  due  from  the  wife 
dum  sola,  a  separate  demurrer  put  in  by  the  wife  was  allowed.* 
Her  answer         !»  Utitter  V.  JBoldwin,^  the  Court  agreed  clearly,  that  a  wife 
not  read  ^^LXi  never  be  admitted  to  answer,  or  otherwise  as  evidence,  to 

against  , 

husband,         charge  her  husband;   and  that  where  a  man  mames  a  widow 

B^Tiage^o™   executrix,  her  e\ddence  will  not  be  allowed  to  charge  her  second 

cealed  with      husband ;  ^  but  in  that  case,  the  wife  having  held  herself  out  as  a 

feme  sole,  and  treated  with  the  plaintiff  and  other  parties  to  the 

cause,  who  were  ignorant  of  her  marriage,  in  that  character,  and 

it  having  been  proved  in  the  cause  that  on  some  occasions  the 

husband  had  given  in  to  the  concealment  of  the  marriage,  the 

Court  allowed  the  answer  of  the  wife  to  be  read  as  evidence  against 

the  husband,  and  decreed  accordingly. 

Admission  of       It  was  supposed  that  the  admission  of  a  will,  in  the  separat-e 

^11  in  separ-  answer  of  a  married  woman,  who  was  the  heiress-at-law  of  the 

ate  answer  ' 


1  Francis  v,  Wigzell,  1  Mad.  268.  «  Barron  v,  Grillard,  8  V.  &  B.  166; 

a  Cartwright  v.  Green,  8  Ves.  406,  410;       Metier  t>.  Metier,  8  C.  E.  Green  (N.  J.), 


^oryEq.Pl.§619.  270. 

829;   and  16  Yes.  169,  ?  See  Cole  v.  Gray,  2  Yem.  79. 
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testator,  was  sufficient  evidence  to  enable  the  Court  to  declare  Ch.  IV.  §  li. 
the  will  established;^  but  it  has  now  been  decided,  that  such  ^— "> — -^^ 
evidence  is  not  sufficient  for  that  purpose,  or  to  bind  her  inheri-  of  married 

wQTnftn    not 

tance.'     As  a  general  rule,  however,  the  separate  answer  of  a  sufficient 
married  woman  may  be  read  against  her.'  eatabuSwiil 

Where  a  husband  and  wife  are  made  defendants  to  a  suit  or  bind  her 
relating  to  personal  property  belonging  to  the  wife,  and  they  put        " 
in  a  joint  answer,  such  answer  may  be  read  against  them,  for  the  ©f  hnsSuadT' 
purpose  of  fixing  them  with  the  admissions  contained  in  it ;  but  and  wife  may 
where  the  subject-matter  relates  to  the  inheritance  of  the  wife,  it  against  them, 
cannot ;  *  and  the  facts  relied  upon  must  be  proved  against  them  *°i"J^*^S 
by  other  evidence.     Thus,  in  Merest  v.  HodgBon^  the  L.  C.  B.  personal 
Alexander  refused  to  permit  the  joint  answer  of  the  husband  and  novwliere^suit 
wife  to  be  read,  but  ordered  the  cause  to  stand  over,  to  give  the  relates  to  her 
plaintiff  an  opportunity  of  proving  the  facts  admitted.    And  it  has  .^  ^^  ^  * 
been  held,  that  the  joint  answer  of  the  husband  and  wife  may  be  read,  as  well 
read  against  the  wife  with  reference  to  her  separate  estate,  as  well  SeanswCTjhi 
as  her  separate  answer,  on  the  ground  that  in  such  a  case  she  can-  fJJ**  relating 
not  be  compelled  to  answer  separately.'  ate  estate. 

From  the  report  of  the  case  of  JEyton  v.  Eyton^  it  appears.  Separate 
on  first  view,  as  if  the  separate  answer  of  a  husband  had  been  ad-  husband  can- 
mitted  by  the  Master  of  the  Rolls  to  be  read  as  evidence  against  not  be  read 
the  wife  in  a  matter  relating  to  her  inheritance ;  but  upon  closer  as  to  her     * 
attention  it  will  be  found,  that,  in  all  probability,  the  reason  of  J'^^n'ance; 
the  decree  in  that  case  was,  that  his  Honor  conceived  that  the 
counterpart  of  the  settlement,  which  appears  to  have  been  pro- 
duced, was  considered  to  be  sufficient  evidence  of  the  settlement : 
at  least,  this  appears  to  have  been  the  ground  upon  which  the 
case  was  decided  on  the  appeal  before  the  Lord  Keeper  Wright. 

In   Wardy,  Meathf  a  bill  was  exhibited  against  the  husband  Bill  cannot  be 
and  wife,  concerning  the  wife's  inheritance;  the  husband  stood  j^MTiSdnsr 
out  all  process  of  contempt^  and  upon  its  being  moved  that  the  her,  where 
bill  might  be  taken  pro  confesao^  it  was  opposed,  because  the  wife,  separately  on 
having  in  the  interim  obtained  an  order  to  that  effect,  put  in  an  ^*^  default. 
answer,  in  which  she  set  forth  a  title  in  herself;  and  the  Court 
decreed,  that  the  bill  should  be  taken  pro  confesao  against  the 
husband  only,  and  that  he  should  account  for  all  the  profits  of  the 

1  Godrington  v.  Earl  of  Shelburni   2  <  Evans  v.  Cogan,  2  P.  Wms.  449. 

Dick.  476.  6  9  Pri.  568;  see  also  Elston  v.  Wood,  2 

*  Brown  V.  Hayward,  1  Hare,  432;  6       M.  &  K.  678. 

Jnr.  847;   see   Comley  v.  Hendricks,  8  «  Callow  v.  Howie,  1  De  6.  &  S.  531; 

Blackf.  189.  11  Jur.  984 ;  Clive  v.  Car«w,  IJ.  &  H.  199, 

•  Ld.  Bed.  104, 105.    The  peculiar  rela-  207 ;  5  Jur.  N.  S.  487. 
tions  of  husband  and  wife  will  not  pro-  7  Prec.  Ch.  116. 

tect  her  from  making  a  discovery  relating  *  2  Cba.  Ca.  178;  1  Eq.  Ca.  Ab.  66, 

lolelj  to  her  own  conduct,  and  affecting      pi.  4. 

onlr  her  own  interests.    Metier  v.  Metier, 

8  C.  E.  Green  (N.  J.),  270.  ,  • 
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Gh.  IY.  §  11. 


Noperaonal 
decree  made 
against  a 
married    . 
woman. 


When  sepa- 
rate estate 
maybe 
charged: 


by  testamen- 
tary charge 
of  debts; 


land  which  he  had  received  since  the  coverture,  and  the  profits 
which  should  be  received  during  coverture. 

It  may  be  observed,  in  this  place,  that  there  b  no  case  in  which 
the  Court  has  made  a  personal  decree  against  a  fefrne  covert 
alone.^  She  may  pledge  her  separate  property,  and  make  it  an- 
swerable for  her  engagements;'  but  where  her  trustees  are  not 
made  parties  to  a  bill,  and  no  particular  fund  is  sought  to  be 
charged,  but  only  a  personal  decree  is  prayed  for  against  her,  the 
bill  cannot  be  sustained.  Upon  this  ground,  in  the  case  of 
Francis  v.  WigzeU^^  before  referred  to,  where  a  bill  was  filed 
against  a  husband  and  wife  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  an  estate,  charging  that  the  wife 
had  separate  property  sufficient  to  answer  the  purchase-money, 
but  without  praying  any  specific  relief  against  such  separate  estate, 
a  demurrer  put  in  by  the  wife,  to  so  much  of  the  bill  as  sought 
discovery  firom  her  whether  she  had  a  separate  estate  or  not,  was 
allowed. 

It  appears,  however,  that  where  a  married  woman,  having  a 
general  power  of  appointment,  by  will,  over  real  or  personal  estate, 
makes,  by  her  will,  her  separate  property  liable  to  the  payment 
of  her  debts,  a  Court  of  Equity  will  lay  hold  of  the  estate  so 
devised,  and  apply  it  in  the  payment  of  written  engagements 
entered  into  by  her,  and  in  the  discharge  of  her  general  debts. 
In  the  case  of  Owens  v.  IHckenson^^  where  a  married  woman  had 
made  her  will  in  pursuance  of  a  power,  and  thereby  charged  her 
real  estate  with  the  payment  of  debts.  Lord  Cottenham  entered 
into  the  principles  upon  which  Equity  enforces  the  contracts  of 
married  women  against  their  separate  estate,  and  rejected  the 
theory  that  such  contracts  are  in  the  nature  of  executions  of  a 
power  of  appointment:  he  observed,  "The  view  taken  by  Lord 
Thurlow,  in  MvLme  v.  Tefnard^  is  more  correct.  According  to  that 
view,  the  separate  property  of  a  married  woman  being  a  creature 
of  Equity,  it  follows,  that,  if  she  has  power  to  deal  with  it,  she  has 
the  other  power  incident  to  property  in'  general,  namely,  the 


1  Holme  o.  Tenant,  1  Bro.  G.  C  16,  21; 
Francis  «.  Wigzell,  1  Bfad.  258,  263;  Ay- 
lett  V.  Ashton,  1  M.  &  G.  105,  111;  2  Kent 
(11th  ed.),  164;  see  also  Jordan  o.  Jones,  2 
JPhil.  170, 172,  where  the  Gonrt  refused  to 
compel  a  married  woman  to  execute  a 
conveyance  of  an  estate  not  settled  to  her 
seplEtrate  use ;  but  in  cases  of  this  descrip- 
tion, the  married  woman  can  usu^y  be 
established  to  be  a  trustee,  and  then  an 
order  under  the  Trustee  Acts  may  be  ob- 
tained. 

3  See  Sperling  v.  Bochfort,  8  Sumner*s 
Ves.  175,  182,  Perkinses  note  (a),  and 
cases  cited;  Fetteplace  9.  Goraes,  8  Bro. 
G.  G.  (Perkinses  ed.)  8, 10,  and  note,  and 
cftses  cited;  2  Kent  (11th  ed.),  164,  165, 
and  notes.    A  wife  may  bestow  her  sepa- 


rate property,  by  appointment  or  other- 
wise, upon  her  husband  as  well  as  upon  « 
stranger.  2  Storv  Eq.  Jur.  §§  1S96, 1896; 
Methodist  Epis.  Ghurch  v.  Jaques,  8  John. 
Gh.  86-114;  Bradish  v.  Gibbs,  8  John.  Gh. 
528.  Her  separate  estate,  upon  her  appU> 
cation  and  consent  given  in  Court,  mar 
be  charged  with  and  made  liable  for  hit 
debts.  Demarest  v.  Wyncoop,  8  John. 
Gh.  144;  Field  o.  Sowle,  4  Rues.  112.  She 
may  even  become  the  debtor  of  her  huaband 
for  money  borrowed  of  him  to  improve  her 
separate  estate.  Gardner  v.  Gardner,  22 
Wend.  526;  S.  G.  7  Paige,  112;  %  Kent 
(11th  ed.)i  164  and  note. 

«  1  Mad.  258. 

«  G.  &  P.  48,  64;  4  Jar.  1161. 
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power  of  contracting  debts  to  be  paid  out  of  it ;  and  inasmuch  as  Ch.  lY.  §  11. 
her  creditors  have  not  the  means  at  Law  of  compelling  payment  ^-    y    — ' 
of  those  debts,  a  Court  of  Equity  takes  upon  itself  to  give  effect 
to  them,  not  as  personal  liabilities,  but  by  laying  hold  of  the 
separate  property,  as  the  only  means  by  which  tiiey  they  can  be 
satisfied ;  '^  acting  upon  this  principle,  Lord  Cottenham  referred  it 
to  the  Master,  to  inquire  what  debts  there  were  to  be  paid  under 
the  provisions  of  the  will.    Li  order  to  bind  her  separate  property,  Jy  contract, 
however,  there  must  be  a  contract,  fraud,  or  breach  of  trust ;  but  bre^^of 
the  contract,  it  would  seem,  need  not  be  in  writing.*  *™**- 

Where  the  Court  thought  a  married  woman  defendant  ought  to  Leave  given 
pay  certain  costs,  and  it  did  not  appear  that  she  had  separate  ^  *PPj^t 
estate,  the  Court  gave  the  plaintiff  liberty  to  apply  for  payment  separate 
of  these  costs,  in  case  of  any  moneys  becoming  payable  to  her  ^^^' 
separate  use.^ 

If  the  equity  of  redemption  of  a  mortgaged  estate  comes  to  a  Feme  covert 
married  woman,  and  a  bill  is  brought  against  her  and  her  husband  decree  offw*- 
to  foreclose  it,  upon  which  a  decree  for  foreclosure  is  pronounced,  cIobutb; 
the  wife  is  liable  to  be  absolutely  foreclosed,  though  during  the 
coverture,  and  will  not  have  a  day  ^ven  her  to  redeem  after  her 
husband's  death ;  *  and  where  a  widow  filed  a  bill  to  set  aside  a 
decree  of  foreclosure  pronounced  against  her  and  her  husband 
during  coverture,  and  to  be  let  in  to  redeem,  and  the  mortgagee 
pleaded  the  proceedings  and  decree  in  the  former  cause,  the  plea 
was  allowed.^ 

Where  an  estate  has  been  sold  under  a  decree  of  the  Court,  a  and  by  a  sale 
feme  covert  is  as  much  bound  by  the  decree  as  v^feme  sdUy  although  ^^^  • 
it  may  be  to  her  prejudice ;  as  it  would  most  ruinously  depreciate 
the  value  of  property  sold  under  a  decree  in  Equity,  if,  where  there 
is  neither  fraud  nor  collusion  in  the  purchaser,  his  title  could  be 
defeated.  It  is  to  be  observed,  however,  that  a  decree  obtained  by 
fraud  is  invalid.* 

It  may  here  be  mentioned,  that  a  married  woman  defendant,  in  Feme  covert 
case  she  desires  to  appeal  against  a  decree  or  order  made  in  the  ^he  appu^ 
suit,  must  appeal  by  her  next  friend.*  P"** dosoby 

^•^  "^  her  next 

1  Yaogfaan  •.  Vanderstegen,  2  Drew.  «  Pemberton  v.  M'Gill,  1  Jur.  N.  S.   ***"^' 

165,  868;  Hobday  v.  Peters  (No.  3),  28  1046.  V.  C.  W. 

Beav.  854;  6  Jor.  N.  S.  794;  Wright  v,  <  Mallack  v.  Galton,  8  P.  Wms.  852 ;  but 

Chard,  4  Drew.  678;  5  Jar.  N.  S.  1884;  1  the  decree  ooght  not  to  be  made  absolute 

De  6.,  F.  &  J.  567 ;  6  Jar.  K.  8. 476 :  Clive  at  once,  even  by  consent,  on  an  affidavit 

V.  Oirew,  1  J.  &  H.  199;  6  Jor.  N.  S.  487;  verifying  the  amoont  dae.    Harrison  v. 

Johnson  v.  Gallagher,  7  Jur.  N.  S.  278;  9  Kennedv,  10  Hare,  App.  51. 

W.  R.  506.  L.  JJT;  8  De  G.,  F.  &  J.  404;  «  BiaUack  v*  Galton,  8  P.  Wms.  862. 

BoMen  v.  Nicholav,  8  Jar.  N.  S.  884,  Y.  C  *  Barke  v.  Crosbie,  1  Ball  &  B.  489; 

W. ;  Sbattock  v.  Shattock,  L.  R.  2  Eq.  182,  Kennedy  v.  Daly,  1  Sch.  &  Lef.  855. 

IL  B.;  Boffers  v.  Ward,  8  Allen,  887;  •  Elliot «.  Ince,  7  De  G.,  M.  &  0. 476;  8 

Picaid  9.  Hine,  L.  R.  5  Ch.  Ap.  274;  2  Jar.  K.  S.  597;  or  obtain  an  order  to  ap- 

Story  Eq.  Jar.  §§  1400,  1401;  Gardners.  pealtn/oniiiDaiiMnt'withoat  Crouch  v. 

Gardner,  22  Wend.  526.  Waller,  4  De  G.  &  J.  48 ;  5  Jor.  N.  S.  826 ; 

onCe,  pp.  89,  40,  111. 
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PERSONS   AGAINST  WHOM  A   SUIT  MAY  BE  ENSTITDTED. 


Ch.  IV.  §  11. 


No  abatement 
by  death  of 
husband  sued 
with  wife,  or 
by  marriage 
of  female 
defendant. 

8ecu8y  where 
a  new  interest 
arises  to  her 
by  death  of 
husband. 


Suit  abates 
on  wife's 
death. 


Where  a  suit  has  been  instituted  against  a  man  and  his  wife, 
and  the  husband  dies  pending  the  proceedings,  the  suit  will  not  be 
abated.^  When  a  female  defendant  marries,  no  abatement  takes 
place ;  but  the  husband's  name  should  be  introduced  in  all  subse- 
quent proceedings.* 

But  although,  where  a  bill  has  been  exhibited  against  a  man  and 
his  wife,  and  the  husband  dies  pending  the  suit,  there  is  no  abate- 
ment, and  the  wife  will  be  bound  by  the  former  answer  and  pro- 
ceedings in  the  cause,  yet  where,  by  the  death  of  the  husband,  a 
new  interest  arises  to  the  wife,  it  seems  that  she  will  not  be  bound 
by  the  former  answer.  Thus,  where  a  bill  was  filed  by  the  assign- 
ees of  a  husband  to  compel  the  specific  performance  of  a  contract 
for  the  sale  of  a  part  of  his  estate,  to  which  the  wife  was  made  a  co- 
defendant  in  respect  of  certain  terms  of  years  which  were  vested 
in  her  as  administratrix  of  a  person  to  whom  the  terms  had  been 
assigned  to  protect  the  inheritance,  and  she  had  joined  with  her 
husband  in  putting  in  an  answer,  by  which  she  claimed  to  be  dow- 
able  out  of  the  property:  upon  the  death  of  her  husband,  an 
objection  was  taken  to  the  suit  being  proceeded  with  till  a  supple- 
mental bill  had  been  filed  against  her,  in  order  to  give  her  an 
opportunity  of  making  another  defence  in  respect  of  the  right  of 
dower  which  had  become  vested  in  her,  and  Sir  Thomas  Plumer 
M.  R.  said,  that  her  former  answer  could  not  be  pressed  against 
her,  because,  in  the  former  case,  she  was  made  a  party  as  adminis- 
tratrix ;  but  the  right  to  dower  which  she  then  had  was  not  claimed 
by  her  as  representative,  but  in  her  own  character ;  and  it  was  an 
interest  that  had  devolved  upon  her  since  her  answer  was  put  in ; 
his  Honor,  therefore,  held  the  suit  to  be  defective.*  A  supplemental 
bill  was  thereupon  filed  against  the  widow,  in  order  to  enable  her 
to  claim,  in  her  separate  character,  what  she  had  before  claimed 
in  her  character  of  wife.  Upon  hearing  the  cause,  however.  Lord 
Eldon,  although  he  recognized  the  principle  laid  down  by  Sir 
Thomas  Plumer,  said,  that  he  should  have  been  inclined,  in  that 
case,  to  have  come  to  a  difierent  decision,  as  he  thought  that  it 
would  have  been  difficult  for  the  widow,  in  her  answer  to- the  sup- 
plemental bill,  to  state  her  case  differently  from  the  way  in  which 
it  had  been  stated  in  her  former  answer.*  It  is  conceived  that 
under  the  present  practice,  however,  it  would  not  be  held  necessary 
for  the  plaintiff  to  take  any  step  in  the  cause,  in  order  to  enable  a 
widow  to  raise  a  new  defence. 

It  follows,  from  what  has  been  before  stated,  that  where  a  man 


1  Ld.  Rd.  69;  Shelbeny  v.  Briggs,  2 
Vem.  249;  1  Eq.  Ca.  Ab.  1,  pi.  4;  Dur- 
baine  V.  Knight,  1  Vem.  818;  1  Eq.  Ca. 
Ab.  126,  pi.  7. 

3  Ld.  Ked.  68;  Wharam  v.  Broughton,  1 


Yes.  S.  182 ;  and  see  Sapte  v.  Ward,  1  CoH. 
26.  For  the  title  of  their  joint  aoswer  in 
such  case,  see  Vol.  III. 

>  Mole  V.  Smith,  IJ.  &  W.  666,  668. 

*  Mole  V.  Smith,  Jac:  490,  496.* 
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and  hifl  wife  are  defendants  to  a  suit,  if  the  wife  dies  there  will  be  Ch.  IV.  §  il. 
an  abatement  of  the  suit.    Thus,  where  a  man  having  married  an  t    —' 

administratrix,  the  plaintiff  obtained  a  decree  against  him  and  his 
wife,  after  which  the  wife  died:  it  was  held,  that  the  suit  was 
abated,  and  that  the  new  administrator  ought  to  be  made  a  party, 
before  any  further  proceedings  could  be  had  in  the  cause.^ 

For  the  means  by  which  the  plaintiff  compels  the  appearance  Appearance 
and  answer  of  the  husband  and  wife,  in  those  cases  in  which  they  JSw  co^^^^* 
answer  jointly,  and  for  the  process  in  those  cases  in  which,  accord-  peiled. 
ing  to  the  principles  above  laid  down,  a  separate  answer,  by  either 
the  one  or  the  other,  ought  to  be  filed,  the  reader  is  referred  to  the 
COiapters  on  Process.* 

1  Jackson  v.  Rawlins,  2  Yem.  196;  id.         >  See  po$i^  Chap.  YIII.  §  4;  Chap.  X. 
ed.  Baithby,  n.  (2).  §  2. 


com- 


CHAPTER   V. 


OP  PARTIES   TO  A   SUIT. 


Section  I. — Of  necessary  Parties^  in  respect  of  the  Concwrenoe 

of  their  Interests  with  thaJb  of  PlairUiff, 

Genend  rale;  It  is  the  constant  aim  of  a  Court  of  Equity  to  do  complete  jus- 
tice by  deciding  upon  and  settling  the  rights  of  all  persons  inter- 
ested in  the  subject  of  the  suit,  so  as  to  make  the  performance  of 
the  order  of  the  Court  perfectly  safe  to  those  who  are  compelled 
to  obey  it,  and  to  prevent  future  litigation.^  For  this  purpose,  all 
persons  materially  interested  in  the  subject,  ought  generally,  either 
as  plaintiff  or  defendants,  to  be  made  parties  to  the  suit,'  or  ought 
by  service  upon  them  of  a  copy  of  the  bill,'  or  notice  of  the  decree* 
to  have  an  opportunity  afforded  of  making  themselves  active  par- 
ties in  the  cause,  if  they  should  think  fit.' 


All  penons 
interested  are 
necessaiy 
parties. 


1  Ld.  Red.  168;  Story  £q.  Pi.  §§  72. 76; 
Caldwell  0.  Taggart,  4  Peters,  190;  West 
9.  RandaU.  2  Mason,  190-196;  .Joy  v. 
Wirtz,  1  Wash.  C.  C.  517;  Mandeville  v, 
Rigffs,  2  Peters,  482;  Cutler  v.  Tattle,  4  C. 
E.  Green,  549, 556 :  RichardsOh  v.  Hastings, 
7  Beav.  828, 826 ;  Hare  v.  London  and  North 
Western  Railway  Co.,  IJ.  &  H.  252.  It 
seems,  however,  that,  under  the  modem 
English  practice,  the  Court  is  less  unwill- 
ing to  relax  the  rule  in  special  cases. 
Ford  V.  Tennant,  29  Beav.  452;  7  Jnr.  N. 
S.  615,  L.  JJ. 

s  Ld.  Red.  164. 

«  Ord.  X.  11, 14, 15. 

4  15  &  16  Vic.  c.  86,  §  42,  r.  8. 

6  Orders,  August,  1841,  28d  and  26th. 
Generally,  all  persons  interested  in  the 
subject  of  a  suit  should  be  made  parties, 
plamtifls,  or  defendants.  Stephenson  «. 
Austin,  8  Met.  474,  480;  Williams  v.  Rus- 
sell, 19  Pick.  162, 165;  West  v.  Randall,  2 
Mason,  181;  Story  v.  Livingston,  18  Pe- 
ters, 859;  Pipe  v.  Bateman,  1  Clarke 
(Iowa),  869;  New  Braintree  v.  Southworth, 
4  Gray,  804;  Crocker  «.  Higgins,  7  Conn. 
842;  Footman  v.  Pray,  R.  M.  Charlt  291; 
Watkins  v.  Washington,  2  Bland,  509; 
Hoxie  17.  Carr,  1  Sumner,  172 ;  Whiting  v. 
Bank  of  United  States,  18  Peters,  6-14; 
Hopkirk  «.  Page,  2  Brock.  20;  M'Connell 
V.  M'Connell,  11  Yt  290;  Evans  v.  Chism, 
18  Maine,  220;  Hossey  «.  Dole,  24  Maine, 


20;  Reals  v.  Cobb,  61  Maine,  848;  Pieroe 
9.  Faunce,  47  Maine,  507;  Oliver  v.  Patau" 
er,  11  Gill  &  J.  426;  Willis  v.  Hendenon, 
4  Scam.  20;  Wells  v.  Strange,  5  Geo.  33; 
Turner  v.  Berry,  8  Gilman,  641;  Hicks  «. 
Campbell.  4  CC  £.  Green,  188;  Pence  ci. 
Pence,  2  Beasley  ( N.  J. ),  257.  The  geoeral 
rule,  requiring  all  persons  interested  to  be 
made  parties  to  the  suit,  is  confined  to  par- 
ties to  the  interest  involved  in  the  issue,  and 
who  must  necessarily  be  affected  by  the  de- 
cree. Michigan  State  Bank  «.  Gardner,  8 
Gray,  808,  per  Thomas  J. ;  Stoir  Eq.  PI. 
1 72.  It  is  a  rule,  which  is  more  or  Jess  with- 
in the  discretion  of  the  Court,  and  may  be 
dispensed  with,  when  it  becomes  extreme- 
ly difficult  or  inconvenient  Wendell «. 
Van  Rensselaer,  1  John.  Ch.  849 ;  Stonr 
Eq.  PI.  §§  94,  96;  Hallett  v.  Hallett,  % 
Paige,  15;  Cullen  v.  Duke  of  Qneena- 
berry,  1  Bro.  C  C.  (Perkins's  ed.)  lOLand 
Mr.  Belt's  notes ;  Mann  v.  Butler,  2  Batb. 
Ch.  862;  Birdsong  v.  Birdsong,  2  Head 
(Tenn.),  289;  Tobin  v,  WatkinshaTr,  1 
McAll.  (Cal.)  C.  C.  26;  Uni«d  States  9. 
ParroU.  1  McAll.  (Cal.)  C.C.271;  West*. 
Randall,  2  Mason,  181;  Brasher  «.  Van 
Cortlandt,  2  John.  Ch.  242 ;  Boisgnaid  e. 
Wall,  1  Sm.  &  M.  Ch.  404;  Whitney  «. 
Mayo,  15  HI.  251;  Soc.  for  Prop,  of  Gospel 
V.  Hartland,^2  Paine  C.  C  586.  Where 
the  persons  interested  are  so  namerous  aa 
to  make  it  impossible,  or  yeiy  inconTtti- 
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The  strict  application  of  this  rule,  in  many  cases,  creates  diffi- 
cnlties ;  which  have  indnced  the  Conrt  to  relax  it ;  and,  as  we  shall 
see,  it  has  long  been  the  established  practice  of  the  Court,  to  allow 
a  plaintiff  to  sue  on  behalf  of  himself  and  of  all  the  others  of  a 
numerous  class  of  which  he  is  one,  and  to  make  one  of  a  numer- 
ous class  (aa  the  members  of  a  joint-stock  company),  the  only 
defendant,  as  representing  the  others,  on  the  allegation  that  they 
are  too  numerous  to  be  all  made  parties ;  and,  in  addition,  the 
Court  is  now  enabled,  whenever  it  thinks  fit,  to  adjudicate  upon 
questions  arising  between  parties,  without  making  other  persons 
who  are  interested  in  the  property  in  question,  or  in  other  property 
comprised  in  the  same  instrument,  parties  to  the  suit.^  When  the 
Court  acts  on  this  power,  the  absent  parties  are  not  bound  by  the 
decree ; '  whereas,  in  the  cases  first  alluded  to,  the  absent  parties 
are  generally  bound.' 

The  application  of  the  general  rule,  above  referred  to,  will  be 
considered  fir%t^  with  reference  to  those  whose  rights  are  con- 
current with  the  rights  of  the  party  instituting  the  suit;  and 
a€COiu%,  with  reference  to  those  who  are  interested  in  resisting 
the  plaintifiTs  claim. 

With  respect  to  the  first  class,  it  is  to  be  observed,  that  (subject 
to  the  provisions  of  the  late  Act  above  pointed  out)  it  is  required 
in  all  cases  where  a  party  comes  to  a  Court  of  Equity  to  seek  for 


Ch.  V.  §  1. 


Whenmle 
relaxed. 

One  of  a  na- 
meroiu  claM, 
allowed  to  sue 
on  behalf  of 
himself  and 
all  others  of 
the  same 
class; 

Court  may 
adjudicate  in 
the  absence 
of  some  of  the 
interested 
persons. 


tent,  to  bring  them  all  before  the  Court,  a 
|iart  of  them  may  file  a  bill  in  behalf  of 
themaelyea,  and  all  others  standing  in 
the  same  situation.  Robinson  v.  Smitb|  8 
Paige,  223;  per  Foster  J.  in  WilUston  v. 
Michigan  Southern  and  Northern  R.B.  Co., 
18  Alien,  406.  Where  a  decree  in  relation 
to  the  subject-matter  of  litigation,  can  be 
made  without  in  any  way  concluding  the 
interest  of  a  particular  person,  that  person 
is  not  an  essential  party.  Stoiy  v.  Living- 
ston, 18  Peters,  869. 

By  22d  of  the  Equity  Rules  of  the  United 
States  Courts,  —  "'If  any  persons,  other 
than  those  named  as  defendants  in  the 
bill,  shaU  appear  to  be  necessary  or  proper 
parties  thereto,  the  bill  shall  aver  the  rea- 
son, why  they  are  not  made  parties,  by 
lowing  them  to  be  without  the  jurisdic- 
tiofn  of  the  Court,  or  that  they  cannot  be 
joined  without  ousting  the  jurisdiction  of 
the  Court  as  to  other  parties.  And  as  to 
persons  who  are  without  the  jurisdiction, 
and  may  properly  be  made  parties,  the 
bUl  may  pray,  that  process  may  issue  to 
make  them  parties  to  the  bill,  if  tney  should 
come  within  the  j urisdiction."  See  Erick- 
son  9.  Kesmith,  46  N.  H.  871;  Towle  v. 
Pierce,  12  Met  820;  Story  Eq.  PI.  §  78; 
OHle.  pp.  162, 168  and  notes. 

All  persons  having  the  same  interest 
should  stand  on  the  same  side  of  the  suit; 
hat  if  any  such  refuse  to  appear  as  plain- 


tift,  they  may  be  made  defendants,  their 
refusal  being  stated  in  the  bill.  Contee 
V.  Dawson,  2  Bland,  264 ;  Pogson  v,  Owen, 
8  Desaus.  81 ;  Cook  o.  Hadlev,  Cooke,  466 ; 
Morse  o.  Hovey,  9  Paige,  19*7 ;  Bartlett  v. 
Parks,  1  Cush.  86;  Whitney  v.  Mayo,  16 
111.  261;  Smith  v.  Sackett,  6  Oilman,  684; 
Lovell  V.  Farrington,  60  Maine,  289. 
Parties  should  not  be  joined  as  plaintifis 
in  a  suit  without  their  knowledge  or  con- 
sent; if  thej  are,  the  bill,  as  to  them, 
should  be  dismissed.  Qravenstine's  App. 
49  Penn.  St.  610. 

Parties  having  conflicting  interests  in 
the  subject  of  litigation  should  not  be 
joined  as  plaintiffs  m  the  suit  Grant  v. 
V  an  Schoonhoven,  9  Paige,  265 ;  Tumham 
9.  Tumham,  8  B.  Mon.  681 ;  Bartlett  v. 
Parks,  wara ;  Michigan  Bank  v.  Gardner,  8 
Gray,  808,  809,  per  Thomas  J.;  Crook  17. 
Brown,  11  Md.  168;  Johnson  v.  Vail,  1 
McCarter  (N.  J.),  428,  426,  426. 

1  16  &  16  Vic.  c.  86,  $  61.  The  Court 
acted  on  this  power  in  the  case  of  Parnell 
V,  Hingston,  8  Sm.  &  G.  887,  which  is 
believed  to  be  the  only  reported  case  in 
which  it  has  done  so.  See  also  Swallow 
V.  Binns,  9  Hare  App.  47;  17  Jur.  296; 
Lanham  v.  Pine,  2  Jur.  N.  S.  1201,  V.CS. ; 
Prentice  v.  Prentice,  10  Hare,  App.  22;  Re 
Brown,  29  Beav.  401. 

s  Doody  V.  Higgins,  9  Hare  App.  82. 

*  Barker  v.  Walters,  8  Beav.  92. 
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OF  FABTIES  TO  A  SUIT. 


Ch.  V.  §  1. 


All  haying 
a  right  to  sue 
defendant  for 
the  same 
thing  should 
be  parties. 


Where  they 
need  not  to 
active  par- 
ties. 


Persons  hav- 
ing legal 
estate. 


that  relief  which  the  principles  there  acted  upon  entitle  him  to 
receive,  that  he  should  bring  before  the  Court  all  such  parties  as 
are  necessary  to  enable  it  to  do  complete  justice;  and  that  he 
should  so  far  bind  the  rights  of  all  persons  interested  in  the  subject, 
as  to  render  the  performance  of  the  decree  which  he  seeks  perfectly 
safe  to  the  party  called  upon  to  perform  it,  by  preventing  his  being 
sued  or  molested  again  respecting  the  same  matter  either  at  Law 
or  in  Equity.  For  this  purpose,  formerly,  it  was  necessary  that  he 
should  bring  regularly  before  the  Court,  either  as  co-plaintifEs  with 
himself,  or  as  defendants,  all  persons,  so  circumstanced,  that  unless 
their  rights  were  bound  by  the  decree  of  the  Court,  they  might 
have  caused  future  molestation  or  inconvenience  to  the  party 
against  whom  the  relief  was  sought. 

But  now,  a  plaintiff  is  enabled,  in  many  cases,  to  avoid  the  ex- 
pense of  making  such  persons  active  parties  to  the  cause,  by  serv- 
ing them  with  copies  of  the  bill  under  the  general  order,^  or  with 
notice  of  the  decree  under  the  recent  Act.^  The  practice  mang 
under  these  provisions  will  be  stated  hereafter ;  for,  as  it  does  not 
affect  the  principle,  requiring  all  persons  concurrently  interested 
with  the  plaintifl^  to  be  bound  by  the  decree,  but  only  substitutes, 
in  some  cases,  an  easier  mode  of  accomplishing  that  end ;  it  will 
be  convenient,  in  the  first  instance,  to  consider  what  is  the  nature 
of  those  concurrent  rights  and  interests,  which  render  it  necessary 
that  the  persons  possessing  them,  should  be  made  either  active  or 
passive  parties  to  the  suit. 

In  general,  where  a  plaintiff  has  only  an  equitable  right  in  the 
thing  demanded,  the  person  having  the  legal  right  to  demand  it 
should  be  a  party  to  the  suit ;  *  for,  if  he  were  not,  his  legal  right 
would  not  be  bound  by  decree,*  and  he  might,  notwithstanding 
the  success  of  the  plaintifl?  have  it  in  his  power  to  annoy  the  de- 
fendant by  instituting  proceedings  to  assert  his  right  in  an  action 
of  Law,  to  which  the  decree  in  Equity  being  res  inter  alios  acta 
would  be  no  answer,  and  the  defendant  would  be  obhged  to  resort 
to  another  proceeding  in  a  Court  of  Equity,  to  restrain  the  plain- 
tiff at  Law  from  proceedings  to  enforce  a  demand  which  has  been 
already  satisfied  under  the  decree  in  Equity.  This  complication 
of  litigation  it  is  against  the,  principles  of  Equity  to  permit,  and  it 
therefore  requires  that  in  every  suit  all  the  persons  who  have  lecnd 
rights  in  the  subjects  in  dispute,  as  well  as  the  persons  having  the 
equitable  right,  should  be  made  parties  to  the  proceedings.* 


1  Ord.  X.  11, 14. 

3  15  &  16  Vic.  c.  86,  §  42,  r.  8. 

<  See  Johnson  v.  Bankin,  2  Bibb,  184; 
Keilson  v.  Churchill,  6  Dana,  841. 

4  Ld.  Red.  145. 

'^  In  a  suit  under  a  statute,  which  pro- 
Tided  that  any  inhabitant  of  a  town  might 


maintain  a  suit  in  Equity,  by  bill  or  peti- 
tion, to  restrain  the  town  iVom  a  misappli> 
cation  of  money  in  violation  of  a  statute 
under  which  it  was  received,  the  plaintiA 
averred  that  they  were  inhabitants  of  the 
town,  and  men  of  property,  liable  to  be 
taxed  therein,  and  mat  the  application  of 
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Upon  thifi  ground  it  is,  that  in  all  suits  by  persons  claiming 
ander  a  trust,  the  trustee  or  other  person  in  whom  the  legal  estate 
is  vested,  is  required  to  be  a  party  to  the  proceeding.*  Thus  where 
an  estate  had  been  limited  by  a  marriage  settlement  to  a  trustee 
and  his  heirs,  upon  trust  during  the  lives  of  the  plaintiff  and  his 
wife,  to  apply  the  profits  to  their  use,  with  remainder  to  the  chil- 
dren of  the  marriage,  with  remainder  over ;  and  a  bill  was  brought 
by  the  persons  interested  under  that  settlement  to  set  aside  a 
former  settlement,  as  obtained  by  fraud,  it  was  held  that  the  plain- 
tiff could  have  no  decree  because  the  trustee  was  not  a  party ;  * 
and  where  it  appeared  that  a  mortgage  had  been  made  to  a  trus- 
tee for  the  plaintiff  it  was  determined  that  the  trustee  was  a  neces- 
sary party  to  a  suit  to  foreclose  the  equity  of  redemption.* 

The  rule  is  the  same  whether  the  trust  be  expressed  or  only 
implied,  as  where  the  executor  of  a  mortgagee  files  a  bill  to  fore- 
close a  mortgage  of  freehold  or  copyhold  estate,  he  should  make  the 
heir-at-law  of  the  mortgagee  a  party ;  *  because  although  according 
to  the  principles  upon  which  the  Courts  of  Equity  proceed,  money 
secured  by  mortgage  is  considered  as  part  of  the  personal  estate 
of  the  mortgagee,  and  belongs  on  his  death  to  his  personal  repre- 
sentative; yet,  as  the  legal  estate  is  in  the  heir,  he  would  not, 
unless  he  was  before  the  Court  when  it  was  pronounced,  be  bound 
by  the  decree.  There  is  another  reason  why  it  is  necessary  to 
bring  the  heir  before  the  Court  in  a  bill  to  foreclose  a  mortgage, 
because  if  the  mortgagee  should  think  proper  to  redeem  the  estate 
under  the  decree,  he  will  be  a  necessary  party  to  the  reconveyance.' 
And  so  important  is  it  considered  in  such  a  case  that  the  heir 
should  be  a  party,  that  where  the  mortgagee  died  without  any  heir 
that  could  be  discovered,  the  Court  restrained  his  executor  from 
proceeding  at  Law  to  compel  payment  of  the  mortgage  money, 
and  ordered  the  money  into  Court  till  the  heir  could  be  found." 

The  heir,  however,  is  only  a  necessary  party  where  nothing  has 
been  done  by  the  mortgagee  to  affect  the  descent  of  the  legal  es- 


Whether 
trust  ex- 
preflsed  or 
implied. 


Heir  of  mort- 
gagee- 


Heir  of  mort- 
gagee not 


the  money  contemplated  by  the  town 
would  be  a  direct  injury  to  them,  it  was 
held,  that  the  plaintiffs  had  such  an  inter- 
est in  the  money  and  in  its  application,  as 
wottid  enti'le  them  to  maintain  such  bill, 
if  any  qualiflcation  of  interest  were  neces- 
sary. Bat  it  seems  that  no  such  qualifica- 
tion of  interest  is  requisite  for  this  purpose. 
Simmons  v.  Hanover,  28  Pick.  188. 

1  Maltn  r.  Hnlin,  2  John.  Ch.  288;  Fish 
V.  Howlandf  1  Paige,  20;  Cas^iday  v.  Mc- 
Dmniel,  8  B.  Mon.  519;  Carter  v.  Jones, 
6  Ired.  £q.  196. 

s  8  Mod.  80. 

8  Wood  V.  Williams,  4  Mad.  186;  Hich- 
MM  9.  Kelly,  2  Sm.  &  G.  264;  Storr  Eq. 
PI.  §{  201,  200,  and  note;  see  Boyden  v. 
Partridge,  2  Qnty,  190. 

4  Scott  V.  Nicholl,  8  Bnss.  476;  Stoiy 

TOI*  I.  18 


£q.  PI.  §§  74a,  200, 201;  4Kent(llth ed.), 
186,  and  cases  cited. 

fi  Wood  V.  Williams,  4  Mad.  186. 

8  Schoole  9.  Sail,  1  Sch.  &  L.  177.  The 
result  of  this  case  was,  that  aAer  the  cause 
had  remained  some  years  in  Court,  it  was 
thought  worth  while  to  get  an  Act  of  Par- 
liament to  revest  the  estate,  on  an  alle- 
gation that  the  heir  could  not  be  found. 
See  also  Stoke  v.  Robson,  19  Yes.  885 ;  8 
y.  &  B.  54;  Smith  v.  Richnell,  »6.  nods; 
Schelmardine  v.  Uarrop,  6  Mad.  89.  The 
difficulty  experienced  in  the  case  referred 
to  Is  now  met  by  tlie  provisions  of  the  Trus- 
tee Act,  1860,  §  19,which  enables  the  Court, 
in  such  a  case,  to  vest  the  estate;  see  oast; 
and  see  Re  Boden*s  Trust,  1  De  G.,  M.  & 
G.  67;  9  Hare,  820;  Re  Lea*s  Trust,  6  W. 
R.  482,  V.  C.  W. ;  but  see  Re  Hewitt,  27 
L.  J.  Ch.  802,  L.  C.  and  L.  JJ. 
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Ch.  V.  §  1. 


necessaiy 
where  Ic^ 
estate  de- 
viaed, 


or  assigned. 


Last  assignee 
only  neces- 
sary. 


Derivative 
mortgagees. 


Covenantee, 
in  a  suit  for 
specific  per- 
formance of 
covenant. 


tate  upon  him.  If  the  descent  of  the  legal  estate  has  been  diverted, 
it  is  necessary  to  have  before  the  Court  the  person  in  whom  it  is 
actually  vested;^  and  therefore,  where  a  mortgagee  has  devised 
his  mortgage  in  such  manner  as  to  pass  not  only  the  money  se- 
cured, but  the  legal  estate  in  the  property  mortgaged,  the  devisee 
alone  may  foreclose  without  making  the  heir-at-law  of  the  original 
mortgagee  a  party.* 

Upon  the  same  principle,  where  a  mortgagee  in  his  lifetime  act- 
ually assigns  his  whole  interest  in  the  mortg^e,  even  though  the 
assignment  be  made  without  the  privity  of  the  mortgagor,  the  as- 
signee alone  may  foreclose  without  bringing  the  original  mortgagee 
before  the  Court ;  *  and  where  there  have  been  several  mesne  as- 
signments of  the  mortgage,  the  last  assignee,  provided  the  l^al 
estate  is  vested  in  him,  will  be  sufficient  without  its  being  neces- 
sary to  bring  the  intermediate  ones  before  the  Court.*  It  is  to  be 
observed,  however,  that  in  order  to  justify  the  omission  of  the  in- 
termediate assignees  in  the  case  of  an  assignment  of  a  mortgage, 
the  conveyance  must  have  been  absolute,  and  not  by  way  of  mort- 
gage ;  *  for  if  there  be  several  derivative  mortgagees,  they  must 
all  be  made  parties  to  a  bill  of  foreclosure  by  one  of  them.  Thus, 
where  A.  made  a  mortgage  for  a  term  of  years  for  securing  SbOL 
and  interest  to  B.,  who  had  assigned  the  term  to  C,  redeemable  bjr 
himself  on  paying  300/.  and  interest ;  and  B.  died,  and  C.  brought 
a  bill  against  A.  to  foreclose  him  without  making  the  representa- 
tives of  B.  the  original  mortgagee  parties,  it  was  held  by  the  Court 
that  there  was  plainly  a  want  of  proper  parties.' 

The  principle  that  requires  a  trustee  or  other  owner  of  the  legal 
estate  to  be  brought  before  the  Court  in  suits  relating  to  trust 
property,  applies  equally  to  all  cases  where  the  legal  right  to  sue 
for  the  thing  demanded  is  outstanding  in  a  different  party  from  the 
one  claiming  the  beneficial  interest.    Thus  where  a  bill  is  filed  for 


1  See  Eagle  Fire  Ins.  Co.  v.  Cammet,  2 
Edw.  Gh.  127. 

2  Williams  v.  Day,  2  Ch.  Ca.  82;  Ren- 
voise  17.  Cooper,  6  Mad.  871. 

8  Chambers  v.  Goldwin,  9  Yes.  269; 
Story  Eq.Pl.  §  189;  Bishop  of  Winchester 
V.  Beavor,  8  Sumner's  Yes.  814,  and  note 
(a),  and  315,  816;  Whitney  v.  M'Kinney, 
7  John  Ch.  144. 

4  Chambers  v.  Goldwin,  9  Yes.  269. 

6  Story  £q.  PI.  §  191;  Kittle  v.  Yan 
Dyck,  1  Sand.  (N.  Y.)  76,  cited  po$t,  § 
2  of  this  chapter,  in  note  to  point,  **  mort- 
gage unnecessary  where  mortgage  is  as- 
signed." 

6  Hobart  v.  Abbot,  2  P.  Wms.  648;  Kit- 
tle V,  Yan  Dyck,  1  Sand.  (N.  Y.)  76.  The 
general,  although  not  universal,  rule,  is 
lat  all  incumbrancers,  as  well  as  tlie  mort- 
gagor, should  be  made  parties,  being,  if 
not  indispensable,  at  least  proper,  parties 
to  a  bill  of  foreclosure,  whether  they  are 
prior  or  subsequent  incumbrancers.  Story 


Eq.  PI.  9  193,  and  cases  cited;  Findley  v. 
Bank  of  United  States,  11  Wheat.  804; 
Haines  v.  Beach,  8  John.  Ch.  469;  Ens- 
worth  V,  Lambert,  4  John.  Ch.  606;  Mc- 
Gown  V.  Yorks,  6  John.  Ch.  460;  Bishop 
of  Winchester  v.  Beavor,  8  Sunmer's  Yes. 
814,  not'e  (a);  Taite  v.  Pallas.  1  Hogan, 
261;  Bodkin  v.  Fitzpatrick,  1  Uogan,  308; 
Canby  v.  Kidgeway,  Halst.  N.  J.  Dig.  16S ; 
Lyon  V.  Sandford,  6  Conn.  644;  Ren  wick 
V.  Macomb,  1  Hopk.  277 ;  Fell  v.  Brown. 
2  Bro.C.C.(PerkWsed.)278,  279, notes; 
Maderias  t;.  CuUett,  7  Monroe,  476;  Wing 
V.  Davis,  7  Greenl.  81;  Poston  v.  Eubank, 
8  J.  J.  Marsh.  44;  Stucker  v.  Stucker,  8  J. 
J.  Marsh.  801;  Cooper  v.  Martin,  1  Dana; 
26;  Noyes  v.  Sawyer,  8  Yt  160;  Judson 
V.  Emanuel,  1  Ala.  N.  S.  698;  Miller  r. 
Kershaw,  1  Bailey  Eq.  479;  Bristol  vu 
Morgan,  8  Edw.  Cli.  142;  Nodlne  v.  Green- 
field. 7  Paige,  544;  4  Kent  (11th  ed.),  186; 
see  Piatt  o.  Squire,  12  Met.  494. 
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the  specific  performance  of  a  covenant  under  hand  and  seal  of  one,  Ch.  v.  §1. 
for  the  benefit  of  another,  the  covenantee  must  be  a  party  to  a  bill  ^  ^  ~ 
by  the  person  for  whose  benefit  the  covenant  was  intended,  against 
the  covenantor.^  And  so  in  Cope  v.  Parry^  which  was  a  bill  filed 
for  the  specific  performance  of  a  covenant  for  the  surrender  of  a 
copyhold  estate  to  A.,  in  trust  for  others,  Lord  Chief  Baron 
Richards  said,  that  as  the  effect  of  a  surrender,  if  the  Court  de- 
creed it,  would  be  to  give  the  legal  estate  to  A.,  he  ought  to  be  a 
party,  otherwise  another  suit  might  become  necessary  against  him. 

It  is  to  be  observed,  that  the  preceding  cases  arose  upon  cove-  Rule  not 
nants  formally  entered  into  under  hand  and  seal :  the  same  rule  !*!f!l?®f,^ 

"^  '  ^     persons  con- 

will  not,  however,  apply  to  less  formal  instruments,  such  as  ordi-  tracting  not 

nary  agreements  not  under  seal,  where  one  party  contracts  as  ^entsfor" 
agent  for  the  benefit  of  another.  In  such  cases,  it  is  not  necessary  othen. 
to  bring  the  agent  before  the  Court,  because,  even  at  Law,  it  is 
the  undoubted  right  of  the  principal  to  interpose  and  supersede 
the  right  of  his  agent  by  claiming  to  have  the  coittract  performed 
to  himself,  although  made  in  the  name  of  his  agent.*  This  princi- 
ple was  acted  upon  by  the  Court  of  Queen's  Bench,  in  the  case  of 
the  IhJce  of  Norfolk  v.  Worthy ^^  and  in  Bethune  v.  Farebrotherf 
where  the  plaintiff  not  wishing  to  appear  as  purchaser,  procured 
J.  S.  to  bargain  for  him,  who  signed  the  contract  (not  as  agent) 
and  paid  the  deposit  by  his  own  check ;  yet,  inasmuch  as  it  was 
the  plaintifiTs  money,  he  was  allowed  to  maintain  an  action  for  it 
without  showing  any  disclaimer  by  J.  S.  Upon  the  same  princi- 
ple, in  Equity,  if  the  plaintiff  had  filed  a  bill  against  the  vendor, 
for  a  specific  performance,  he  would  not  have  been  under  the  ne- 
cessity of  making  J.  S.  a  party  to  the  suit,  because,  if  he  had  suc- 
ceeded in  his  object,  performance  of  the  contract  to  the  plaintiff 
might  have  been  shown  in  answer  to  an  action  at  Law  by  J.  S., 
whose  title  was  merely  that  of  agent  to  the  plaintifil  It  is,  how- 
ever, firequently  the  practice  to  join  the  auctioneer  as  co-plaintiff  AnctionAera; 
with  the  vendor  in  suits  for  specific  performance  of  contracts  en- 


^  Cooke  t^.  Cooke,  2  Yem.  86 ;  2  Eq.  Ca. 
Ab.  73,  pi.  8;  Story  Eq.  PI.  %  209. 

s  2  J.  &  W.  088;  and  see  Kolls  v.  Tate, 
Telr.  177;  1  Bulst.  26,  b. 

<  Crocker  v.  Hi^gins,  7  Conn.  842.  The 
party  in  interest  m  a  contract,  resting  in 
parol,  may  sue  upon  it.  Laphnra  9.  Green, 
9  Yt  40f ;  Story  Agency,  §  418  ti  sea.  ; 
Pitts  «.  Mo^ver,  18  Mriine,  861;  E<lmona  t;. 
Caldwell,  15  Maine,  840;  Higdon  v.  Thorn- 
an,  1  Har.  &  G.  168;  White  o.  Owen,  12 
Yt.  861;  Dunlap*8  Paley*B  Agency,  824, 
note;  Ho^nn  v.  Short,  24  Wend.  461; 
Thorp  9.  I«arquer,  6  B.  Hon.  8. 

In  the  case  of  the  United  States  v.  Par- 
mele,  1  Paine  C.  C  262,  it  was  held,  that 
no  action  will  lie  in  the  name  of  the  prin- 
cipal, on  a  written  contract  made  by  his 
agent  in  his  own  name,  although  the  de- 
fcadanimay  have  known  the  agent's  ohar- 


acter.  See  Clarke  v.  Wilson,  8  Wash. 
C.  C  660;  Newcomb  v.  Clark,  1  Denio, 
226 ;  Finney  V.  Bedford  Ins.  Co..  8  Met  848, 
Collyer  Psrtn.  (Perkins's  ed.)  $$  412,  668; 
Dunlap's  Paley's  Agency,  324,  note ;  Harp 
V.  Os^od,  2  Hill,  216;  West  BovUton 
Manur.  Co.  v.  SeHrle,  16  Pick.  226; 'Hub- 
bard 0.  Borden,  6  Whart.  79,  92.  This, 
however,  is  not  universally  true,  ns  ap- 
pears in  the  case  of  fnctors  making  written 
contracts  in  their  own  name  fur  the  pur- 
chase or  sale  of  goods  for  their  principals. 
So  in  cases  of  agents  procuring  policies  of 
insurance  in  their  own  name^,  for  the  ben- 
efit of  their  principals,  and  in  other  cases, 
which  win  oe  found  commented  on  in 
Story  Agency,  §  161. 

*  1  Camp.  N.  P.  c.  887. 

6  Cited  6  M.  &  S.  386. 
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Ch.  y.  §  1.    tered  into  at  aactions ;  ^  but  that  is,  because  he  has  an  interest  in 
~    t     -'  ll^Q  contract,  and  may  maintain  an  action  upon  it.    He  has  also  an 
interest  in  being  protected  against  the  legal  liability  which  he 
may  have  incurred  in  an  action  by  the  purchaser  to  recoyer  the 
deposit.* 
But  agency  In  order  to  enable  the  plaintiff  to  dispense  with  the  necessity 

wtabiiSicd      ^^^  making  the  agent  entering  into  a  contract  for  his  employer,  in 
by  evidence;    his  own  name,  a  party  to  a  suit  to  enforce  such  contract,  he  must 
state  in  his  bill,  and  be  in  a  situation  to  show  by  evidence,  that  he  was 
actually  an  agent  in  the  transaction,  as  appears  to  have  been  done 
in  the  case  of  Bethune  y.  Farebroikerf  by  provmg  that  although 
the  money  was  paid  by  the  check  of  the  agent,  it  was  in  fact  the 
money  of  the  purchaser.    The  fact  of  the  person  contracting  being 
or  appear        the  agent  of  the  plaintiff  may  likewise  appear  from  the  contract 
^^*^°'        itself;  but  if  it  does  not  appear  from  the  contract  itself,  and  the 
plaintiff  is  not  in  a  situation  to  show  the  agency,  by  proving  that 
the  money  was  liis  own,  or  some  act  tantamount,  he  must  make 
the  agent  a  party  either  as  co-plaintiff  with  himself  or  as  a  defend- 
Otherwise,       ant,  in  order  to  bind  his  interest ;  for  otherwise  such  agent  would 
sSy  parS'!*'"  ^^^®  ^  right  to  sue  either  in  Equity  for  a  specific  performance  of 
the  same  contract,  or  to  bring  an  action  at  Law  for  the  recoyery  of 
the  money  paid  to  the  defendant ;  and  parol  eyidence  on  the  part 
of  the  defendant  would  in  either  case  be  inadmissible  to  show,  in 
opposition  to  the  written  contract,  that  the  purchase  was  made  on 
behalf  of  another.^    The  same  rule  will  apply  if  the  agent  con- 
tracted as  well  on  his  own  behalf  as  in  the  capacity  of  agent  for 
another.    In  that  event  the  bill  must  be  filed  in  liis  own  name, 
and  in  that  of  the  person  on  whose  behalf  he  acted,  or  at  least 
such  person  must  be  a  party  to  the  suit;  and  upon  this  principle, 
in  SmcUl  y.  AUwood^^  where  a  contract  was  entered  into  for  the 
purchase  of  an  estate  by  certain  persons  in  their  own  names,  but 
in  fact  on  their  own  account,  and  also  as  agents  for  other  parties, 
a  bill  to  rescind  the  contract  was  filed  in  the  names  of  both  of  the 
agents,  and  of  the  other  parties  for  whom  they  contracted. 
Persons  en-  With  respect  to  the  effect  of  a  sub-contract  in  rendering  it 

»ub-contiact  necessary  to  bring  the  party  concerned  in  it  before  the  Court  in  a 
litigation  between  the  original  contracting  parties,  the  following 
distinction  has  been  made ;  viz^  if  A.  contracts  with  B.  to  convey 
to  him  an  estate,  and  B.  afterwards  contracts  with  C.  that  he,  B., 
will  convey  to  him  the  same  estate,  in  that  case  C.  is  not  a  neces- 

1  See  CuttB  V.  Thodey,  18  Sim.  206, 211;  8  Cited  6  M.  &  S.  886. 

and  Bee  7  yes.  289.  «  Bartlett  v.  PickersRill,  1  Cox,  15;  1 

3  But  where  an  aactioneer  used  frand  Eden,  516;  see  2  Sugden  y.  &  P.  (7th 

to  enhance  the  price  of  property  sold  at  Am.  ed.)  911,  and  notes;  Botaford  f>.  Bnnr, 

auction,  it  was  held,  that  in  a  suit  in  2  John.  Ch.  409;    Hughes    v.    More,  7 

Equity  by  a  purchaser  for  relief  against  Cranch,  176. 

the  sale,  it  was  not  necessary  to  make  the  <  1  Yoangi  407. 
aactioneer  a  par^.    yeazie  v.  Williams, 

How.  U.  S.  184. 
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saiy  party  to  a  guit  between  A.  and  B.  for  a  specific  performance;    Ch.  v.  §i. 
but  if  the  contract  entered  into  by  B.  with  C.  had  been,  not  that     ~    ^     ~ 
he,  B^  should  convey  the  estate,  but  that  A.,  the  original  vendor, 
should  convey  it  to  C^  then  C.  would  have  been  a  necessary  party 
to  a  suit  by  B.  against  A.  for  a  specific  performance.^ 

Upon  the  principle  above  stated,  it  is  presumed  that  where  a  man 
enters  into  a  contract  which  is  expressed  in  the  instrument  itself  to 
have  been  entered  into  by  him  as  agent  for  another,  he  would  not 
afterwards  be  allowed  to  sue  for  a  performance  of  that  contract  on 
his  own  behalf  on  the  allegation  that  he  was  not  authorized  to  act 
as  agent,  without  bringing  the  party,  on  whose  behalf  it  was  ex- 
pressed to  be  made,  before  the  Court.'  At  Law  it  has  been  held, 
that  a  plaintiff  under  such  circumstances  could  maintain  an  action, 
by  procuring  from  the  party  on  whose  behalf  he  appeared  to  have 
entertained  the  contract,  a  renunciation  of  his  interest.' 

It  is  to  be  observed  here,  that  although  an  agent  entering  into  a 
contract  in  his  own  name,  maybe  joined  in  a  suit  as' co-plaintiff  with 
his  principal,  as  in  the  case  before  referred  to  of  an  auctioneer,  who 
is  frequently  joined  with  the  vendor  in  a  bill  against  a  purchaser, 
because  he  has  an  interest  in  the  contract,  or  may  bring  an  action 
upon  it,  it  is  merely  on  the  ground  of  the  interest  which  he  has  in 
the  contract,  and  that  the  rule  is  indisputable,  that  wherever  an 
agent  has  no  interest  whatever  in  the  property  in  litigation  or  in 
the  contract,  and  cannot  be  sued  either  at  Law  or  in  Equity  re- 
specting it,  in  such  case  he  ought  not  to  be  made  a  party ;  and 
that  if  he  is  made  a  co-plaintiff  in  the  suit,  a  demurrer  upon  that 
ground  will  be  allowed ;  ^  though  now,  in  such  a  case,  the  Court 
may  grant  such  relief  as  the  special  circumstances  of  the  case 
require.* 

Upon  this  principle  it  has  also  been  determined,  that  an  agent 
who  bids  at  an  auction  for  an  estate,  and  signs  the  memorandum 
in  his  own  name,  need  not  be  made  a  co-defendant  with  his  em- 
ployer in  a  bill  for  a  specific  performance  of  such  agreement.^ 

Where  the  subject-matter  in  litigation  is  a  legal  chose  in  cuition  Assignor  of  i 
which  has  been  the  subject  of  assignment,  the  assignor,  or,  if  dead,  ^J^|"  r  his 
his  personal  representative,  should  be  a  party ; '  for  as  an  assign-  repreaenta- 


1  V.  Walford,  4  Ross.  872;  and  Nel- 

thorpe  V.  HolgRte,  1  Coll.  308,  and  the  cases 
there  cited;  McCreight  o.  Foster,  W.  N. 
(1870)  167;  18  W.  R.  906,  L.  C 

s  See  Add.  Cont.  600.  624. 

•  Bickerton  «.  Banell,  6  M.  &  S.  388. 

<  King  of  Spain  v.  Machado,  4  Bassell, 
238 ;  v«£  eiiam,  Cnff  v.  Platell,  ift.  242,  and 
Malcepeace  o.  Hayttiome,  i6.  244 ;  Jones  v. 
Hart,  1  Hen.  &  M.  470. 

6  16  &  16  Vice.  86,6  49. 

•  Kingsley  v.Yonng,  Kolls,  July  80, 1807, 
Coo.  £q.  PI.  42;  see  also  Lissetto.  Reave, 
3  Atk.  804;  Newman  9.  Godfrey,  2  Bro.  C. 


C.  882,  cited  Ld.  Red.  160;  see  Ay  ere  v. 
Wright,  8  Ired.  Eq.  229. 

T  Corbin  9.  Emerson,  10  Leigh,  668; 
Bell  V.  Shrock,  2  B.  Mon.  29;  Combs  9. 
Tariton,  ib.  104;  Allen  v.  Crocket,  4  Bibb, 
240;  Bromley  v.  Holland,  7  Sumner's  Yes. 
8.  note  (c);  Voorhees  v.  De  Myer,  8  Sandf. 
Ch.  614;  The  Auditors.  Johnson,  1  Hen. 
&  M.  686;  Bradley  v.  Mornn,  2  A.  K. 
Marsh.  869;  Elderkino.  Sholtz,  2  Blackf. 
846 ;  Currier  v.  Howard^  14  Gray.  611, 618 ; 
Ensign  v.  Kellogg,  4  Pick.  1.  In  Treco- 
thick  V.  Austin,  4  Mason,  16,  41  ei  seq.y  it 
was  strenuously  maintained  by  Mr.  Justice 
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Ch.  v.  §  1.    ment  of  a  chose  in  action  is  not  recognized  in  a  Court  of  Law,  and 
is  only  considered  good  in  Equity,  the  recovery  in  Equity  by  the 

Stoi7f  that  the  auignor  in  a  chou  in  action      the  assignor,  which  maj  be  affected  bjthe 

decree,  there  he  is  not  only  a  proper,  bot 
a  necessary,  party/*  Montagae  v.  Lobdell, 
11  Gush.  114, 116;  Belton  v.  WiHiams,  4 
Florida,  11 ;  see  Miller  v.  Bear,  8  Paige, 
466;  Craig  v.  Johnson,  8  J.  J.  Marsh.  578; 
2  Story  £q.  Jur.  $  1057 ;  Brown  «.  John- 
son, 58  Maine,  246 ;  Houghton  v.  DaTis, 
28  Maine,  83.  The  promisee  named  in  a 
written  contract  to  convey  land,  who  has 
transferred  it  by  an  unconditional  verbal 
assi^ment,  need  not  be  made  a  party  to 
a  suit  by  his  assignee  for  specific  perfonn- 
ance  of  the  contract.  Currier  v.  Howard, 
14  Gray,  511.  In  Field  v.  Maghee,  6  Paige, 
589,  it  was  held,  that  the  assignee  of  a  cAose 
in  action^  which  has  been  abralutelv  as- 
signed, is  not  authorized  to  file  a  bill  for 
the  recoveiy  of  the  same,  in  the  name  of 
the  assignor;  see  also  Rogers  v.  Traders* 
Ins.  Co.,  6  Paige,  588;  Miller  v.  Bear,  8 
Paige,  467,  468;  Whitney  v.  M'Kinney,  7 
John.  Ch.  144;  Sedgwick  «.  Cleveland, 
7  Paij^e,  287;  Polk  v.  Gallant,  2  Dev.  & 
Bat.  Eq,  895;  Snellingv.  Bey d,  5  Monroe, 
172.  But  if  the  assignee  be  a  mere  nomi- 
nal holder,  without  interest  in  the  thing  as- 
signed, then  the  suit  should  be  brou|^bt  in 
the  name  of  the  party  in  interest.  Field  «. 
Maghee,  5  Paige,  589;  Rogers  v.  Traders* 
Ins.  Co.,  6  Paige,  588. 

It  has  been  recently  held  in  England, 
in  the  case  of  Hammond  r.  Messenger,  9 
Sim.  827,  that  the  assignee  of  a  debt, 
not  in  itself  negotiable,  is  not  entitled  to  soe 
the  debtor  for  it  in  Equity,  unless  some  cir- 
cumstances intervene,  which  show  that  his 
remedy  at  Law  is,  or  may  be,  obstructed  by 
the  assignor.  The  same  doctrine  has  also 
been  distinctly  held  in  New  Yoric  and 
other  States.  Carter  v.  United  Ins.  Co., 
1  John.  Ch.  468;  Ontario  Bank  o.  Mum- 
ford,  2  Barb.  Ch.  696 ;  Adair  v.  Winchester, 
7  Gill  &  J.  114;  Smilev  v.  Bell,  Martin  & 
Yerg.  878;  Moseley  v.  Brush,  4  Rand.  892; 
see  also  Rose  v.  Cmrk,  1 Y.  &  Col.  Ch.  634, 
548 ;  Motteux  v.  The  London  Assurance  Ca 

1  Atk.  646 ;  Dhegetoft  v.  The  London  As- 
surance Co.,  Moseley,  88;  2  Story  Eq.  Jur. 
§  1067  a,  and  note;  Story  Eq.  PI.  §  158, 
and  note.  It  is  remarked*  b^^  Mr.  Justice 
Story,  that  **thi8  doctrine  is  apparently 
new;  and  never  has  been  adopted  in 
America.  The  general  principle  here  es- 
tablished seems  to  be,  that  wherever  an 
assignee  has  an  equitable  right  oV  interest 
in  a  debt,  or  other  property  (as  the  assignee 
of  a  debt  certainly  has),  there,  a  Court  of 
Equity'  is  the  proper  forum  to  enforce  it, 
and  he  is  not  to  be  driven  to  any  circuity 
by  instituting  a  suit  at  Law  in  the  name  of 
the  person,  wno  is  possessed  of  the  right." 

2  Story  Eq.  Jur.  §  1057  a.;  Townaend  v. 
Carpenter,  11  Ohio,  21. 

It  may  well  be  worthy  of  oonsiden- 
tion  whether  the  doctrine  in  the  case  of 
Hammond  v.  Messenger,  tdn  sifj»ra,  is  not 
founded  in  better  reason  than  that  which 
is  above  stated  as  the  American  doctrine, 
if,  by  the  American  doctrine,  tn  an  to 


is  not,  in  Equity,  a  neces-«ary  party,  where 
the  suit  is  by  the  assic^nee  and  the  assign- 
ment is  absolute.  Miller  v.  Henderson, 
2  Stockt.  Ch.  (N.  J.)  820;  see  Ward  v. 
Van  Bokkelin,  2  Paige,  289;  Bruen  v. 
Crane,  1  Green  Ch.  847;  Polk  v.  Gallant, 
2  Dev.  &  Bat.  Ch.  895;  Everett  v.  Winn, 

1  Sm.  &  M.  Ch.  67;  Snelling  »,  Boyd, 

2  Monroe,  182;  Kennedy  v.  Davis,  7  Mon- 
roe, 872 ;  Morey  v.  Forsyth,  Walk.  Ch.  466 ; 
Beach  v  White,  Walk.  Ch.  496;  Dixon  v. 
Buell,  21  111.  208;  Colerick  v.  Hooper,  8 
Ind.  816;  Varney  v.  Bartlett,6  Wis.  270; 
Moor  «.  Yeazie,  82  Maine,  848,865;  Whit- 
ney V.  M'Kinney,  7  John.  Ch.  144 ;  Brown 
V.  Johnson,  58  Maine,  246,  247;  Pingree 
V.  Coffin,  12  Gray,  802,  808.  In  Hobart 
V.  Andrews,  21  Pick.  626,  681,  632,  Mr. 
Justice  Wilde  seems  inclined  to  favor  the 
same  doctrine.  And  it  was  so  held  in 
Haskell  v.  Hilton,  80  Maine,  419;  see 
Anderson  v.  Wells,  6  B.  Mon.  540;  Clark 
V.  Smith,  7  B.  Mon.  278;  Day  v,  Cum- 
mings,  19  Vt.  496.  In  Story  Eq.  PI.  §  158, 
the  law  on  this  subject  is  tlius  stated :  "  In 
P^eneral,  the  person,  having  the  legal  title 
in  the  subject-matter  of  the  bill,  must  be  a 
party,  either  as  plaintiff  or  as  defendant, 
though  he  has  no  beneficial  interest  there- 
in; so  that  the  lejp^al  right  may  be  bound 
by  the  decree  of  the  Court  In  cases, 
therefore,  where  an  assignment  does  not 
pass  the  legal  title,  but  only  the  equitable 
title,  to  the  property,  as,  for  example,  an 
assignment  of  a  chote  in  acHon^  it  is  usual, 
if  it  be  not  always  indispensable,  to  make 
the  assignor,  holding  the  legal  title,  a  party 
to  the  suit.  Indeed,  the  rule  is  often  laid 
down  far  more  broadly,  and  in  terms  im- 
porting, that  the  assignor,  as  the  legal 
owner,  must  in  all  cases  be  made  a  psrty, 
where  the  equitable  interest  only  is  passed. 
Thus  it  has  been  laid  down  in  a  book  of 
very  high  authority,  that  if  a  bond  or  judg- 
ment be  assigned,  the  assignor,  as  well  as 
assignee,  must  be  a  party;  for  the  legal 
right  remains  in  the  assignor.  But  it  may 
perhaps  be  doubted,  whether  the  doctrine 
thus  stated  is  universally  true.  The  true 
principle  would  seem  to  be,  that  in  all 
cases,  where  the  assignment  is  absolute 
and  unconditional,  leaving  no  equitable 
interest  whatever  in  the  assignor,  and  the 
extent  and  validity  of  the  assignment  is 
not  doubted  or  denied,  and  there  is  no  re- 
maining liabilitv  in  the  assignor  to  be 
affected  bv  the  decree,  it  is  not  necessary 
to  make  the  latter  a  party .  At  most,  he  is 
merely  a  nominal  or  formal  party  in  such 
a  case.  It  is  a  very  different  question, 
whether  he  may  not  properly  be  made  a 
party,  as  a  legal  owner,  although  no 
decree  is  sought  against  him ;  for  in  many 
cases  a  person  may  be  made  a  party, 
though  ne  is  not  indispensable.  But 
where  the  assignment  is  not  absolute  and 
unconditional,  or  the  extent  or  validity  of 
the  assignment  is  disputed  or  denied,  or 
there  aie  remaining  rights  or  liabilities  of 


PEBSON8  HAYING  OONTCURBENT  INTERESTS   WITH  PLAINTIFF.  199 

assignee  would  be  no  answer  to  an  action  at  Law  by  the  assignor,    Ch.  v.  §  i. 
in  whom  the  legal  right  to  sue  still  remains,  and  who  might  exer-  "*    ~ 

cise  it  to  the  prejudice  of  the  party  liable ;  ^  in  which  case  the  party 
liable  would  be  driven  to  the  circuitous  process  of  filing  another  bill 
against  the  plaintiff  at  Law,  for  the  purpose  of  restraining  his  pro- 
ceedings. 

Upon  this  ground,  where  an  obligee  had  assigned  over  a  bond,  Obbgee  in  a 
and  died,  and  the  assignee  sued  for  it  in  Equity,  the  cause  was  ^°  * 
directed  to  stand  over,  to  make  the  personal  representative  of  the  or  his  repro- 
obligee  a  party ;  *  and  in  another  case,'  where  the  assignor  of  a  wntativ©. 
bond  was  dead,  and  there  was  not  a  representative,  it  was  held,  on 
a  bill  filed  by  the  assignee  against  the  obligor  for  2k  ne  exeats  that 
there  was  a  want  of  parties.    And  in  like  manner,  where  a  bill  was 
filed  by  the  assignees  of  a  judgment,  without  the  assignor  being  a  ABsignor  of  a 
party,  it  was  held,  that  the  plaintiff  could  not  go  on  with  that  part  judgment 
of  their  case  which  sought  payment  of  the  debt.^ 

For  the  same  reason,  where  a  bill  was  filed  against  the  directors  Assignor  of 
of  an  unincorporated  joint-stock  company,  by  a  holder  of  shares,  rf^'^s  in  an 
of  which  some  were  original,  and  some  were  alleged  to  be  deriva-  ed  joint-stock 
tive,  without  stating  with  respect  to  the  derivation  of  them,  the  <^™P*"y- 
manner  in  which  he  had  become  possessed  of  them,  or  whether 
they  had  been  transferred  to  him,  in  the  manner  in  which,  accord- 
ing to  the  regulations  of  the  company,  such  transfer  ought  to  have 
been  made,  Lord  Brougham  appeared  to  think  that  the  persons  by 
whom  the  shares  had  been  assigned  to  the  plaintiffs  ought  to  have 
been  parties  to  the  suit.^ 

The  same  principle  appears  to  have  been  acted  upon  by  the  Lessor  of 
Court  of  Exchequer,  in  certain  cases  in  which  bills  have  been  filed  ?|^  ^ 
for  tithes,  by  lessees,  under  parol  demises  (which,  in  consequence 
of  tithes  being  things  lying  in  grant,  are  void  at  Law),  in  which 

noderstand,  that  the  mere  assignment  of  dkose  in  actum^  whic^  is  a  mere  legal  de- 

a  debt  will  give  the  assignee  a  right  to  sue  mand;  but  will  leave  him  to  his  remedy  at 

in  Equity,  when  the  assignor  could  only  Law  by  a  suit  in  the  name  of  the  assignor.** 

panoe  his  remedy  at  Law.    See  Carter  v>  ^  See  the  remarks  of  Thomas  J.  in  Mon- 

Untted  Ins.  Co.,  1  John.  Ch.  468;  Onta-  tague  v,  Lobdell,11  Cnsh.  Ill,  114,  116; 

no  Bank  v.  Mumfoid,  2  Barb.  Ch.  696;  and  also  the  remarks  of  Wilde  J.  in  Ho- 

Gover  v.    Christie,  2    Harr.  &    J.  67;  bart  v.  Andrews,  21  Pick.  626,  681,  632, 

Adair  v.  Winchester,  7   Gill  &  J.  114;  upon  the  above  statement  by  Mr.  Daniell. 

Smilev  v.  Bell,    Martin  &   Yer^.    878;  Brown  v.  Johnson,  68  Maine,  246. 

Moseley  o.  Brush,  4  Rand.  892;  Winn  «.  ^  Brace  v.  Harrington,  2  Atk.  286;  Coale 

Bowles,  6  Munf.  28.    The  doctrine  of  the  v.  Mildred,  8  Elarr.  &  J.  278 ;  see  Ensign  v. 

of  Hammond  v.  Messenger  is  simplvi  Kellogg,  4  Pick.  1. 


that  a  debt,  not  otherwise  properly  a  sub-  *  Ray  v.  Fenwick,  8  Bro.  C  C.  26. 
ject  of  Equity  cognizance,  aoes  not  become  <  Cathcart  v.  Lewis,  1  Yes.  J.  463; 
sndi,  merely  because  it  has  been  assiffned  Partington  v.  Bailey,  6  L.  J.  N.  S.  Ch. 
snd  the  awgnee  is  compelled  to  sue  at  Law  170,  M.  R.;  M*Kinnie  v.  Rutherford,  1 
in  the  name  of  the  assignor.  This  subject  Dev.  &  Bat  Eq.  896 ;  Elliott  v.  Warins, 
underwent  a  thorough  discussion  in  On-  6  Monroe,  889 ;  Pemberton  t.  Riddle,  ib. 
tario  Bank  v.  Mumford,  above  cited,  in  401;  Young  «.  Rodes,  ib,  600;  Elderkin 
which  Chancellor  Walworth  cited  with  v.  Shultz,  2  Blackf.  846. 
approbation  the  case  of  Hammond  9.  Mes-  *  Walbum  v.  Ingilby,  1  M.  &  K.  61; 
aenger,  snd  reaffirmed  the  doctrine  it  con-  C.  P.  Coop.  T.  Brough,  270 ;  see,  how- 
tains  to  its  fhll  extent.  **  As  a  general  rule,"  ever,  Bagshaw«.  Eastern  Union  Railway 
aaid  he/*  this  Court  will  not  enterUin  a  suit  Co.,  7  Hare,  114;  18  Jur.  602;  affirmed, 
brought  by  the  assignee  of  a  debt,  or  trf*  a  14  Jur.  491,  L.  C. 
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Ch.  V.  §  1. 


Assignor  of 
a  chose  in 
action,  ^ner- 
allj  made 
co-plaintiff. 


Personal  rep- 
resentative. 


Where  no 
representa- 
tion in 
England. 


cases,  upon  demurrers  being  put  in  and  submitted  to,  the  Court 
has  permitted  the  plaintiff  to  amend  their  bills,  by  making  the 
lessors  parties  to  the  suit.^ 

Although  the  assignor  of  a  chose  in  action  is  sometimes  made 
a  party  defendant  to  a  suit,  yet  the  more  general  practice  is  (espe- 
cially where  the  assignment  contains,  as  it  almost  always  does,  a 
power  of  attorney  from  the  assignor  to  the  assignee  to  sue  in  his 
name),  to  make  the  assignor  a  co-plaintiff  in  the  bill ;  although  it 
seems,  that  even  if  the  assignment  is  stated  upon  the  bill,  and,  con- 
sequently, that  there  is  an  admission  of  the  fact  as  between  the  co- 
plaintiffs,  still  it  is  necessary  to  prove  the  assignment,  in  order  to 
show  that  there  is  no  misjoinder  of  plaintiffi ;  ^  though  now,  it  is 
conceived  that  such  proof  would  certainly  not  be  required.* 

Upon  the  principle  above  laid  down,  it  is  held  that  although  a 
creditor  or  legatee  of  a  person  deceased  may,  in  some  cases,  under 
peculiar  circumstances,  such  as  an  allegation  of  fraud  or  collusion,^ 
bring  a  bill  against  a  debtor  to,'^  or  creditor  of,^  the  estate^  yet 
such  a  suit  can  in  no  case  be  maintained  without  the  personal 
representative  being  a  party.''  But  it  seems  that  a  specific  legatee, 
suing  trustees  for  his  legacy,  need  not  make  the  executor  a  partyi 
if  he  alleges  that  he  has  his  assent/  Again,  although  an  executor 
has  actually  released  his  interest  in  the  property  sued  for,  it  has 
been  held  that  he  must,  nevertheless,  be  a  party  to  the  suit.*  And 
so  it  has  been  held,  that  an  administratrix  of  an  intestate,  although 
she  had  assigned  his  interest  in  a  partnership  concern  to  his  next 
of  kin,  was  the  proper  person  to  file  a  bill  against  the  surviving 
partners  to  have  the  partnership  accounts  taken.^^ 

Where  a  testator,  having  been  resident  in  India,  where  all  his 
property  was,  died  there,  having  made  a  will,  whereby  he  be- 
queathed the  residue  of  his  estate  to  persons  resident  in  this  country, 

1  Henning  v.  Willi9,d  Wood,  29;  Jack- 
son V.  Benson,  M'Lel.  62. 

2  Sayer  v.  Wagstaff,  2  Y.  &  C  280; 
Cholmondelev  v.  Clinton,  4  Bligh,  128; 
Ryan  v.  Anderson,  8  Mad.  174;  Blair  v. 
Bi'omlev,  6  HHre,  664;  11  Jur.  116; 
affirmed,  2  Phil.  864;  11  Jur.  617.  In 
every  case  of  a  bill  in  E^ait}',  asking 
relief  for  a  plaintiff,  as  assignee  of  the 
rights  of  another,  the  assignor  must  be 
made  a  party,  and  the  assignment  ought 
to  be  snown  and  proved,  though  not 
denied,  nor  proof  of  it  called  for  in  the 
answers.  Corbin  v.  Kmerson,  10  Leigh, 
668;  Smith  v.  Harley,  8  Misson.  569, 
660 ;  see  aniey  198  note. 

8  16  &  16  Vic.  c.  86,  §  49. 

*  Gregory  v.  Forrester,  1  M'Cord  Ch. 
826 ;  post^  ch.  6,  §  4,  and  cases  cited  in 
notes  to  this  point. 

^  Attorney -General «.  Wvnne,  Mos.  126 ; 
Wilson  V.  Moore,  1  My.  &  K.  126,  142; 
see  also  Saunders  v.  Druce,  8  Drew.  140; 
and  this  has  been  done  in  cases  of  partner- 
ship.   Bo wsher  v.  Watkins,  1 B.  &  M.  277 , 


Travis  v,  Milne,  9  Hare,  141;  and 
Stainton  v.  Carron  Company,  18  Beav. 
146;  18  Jur.  187;  Harrison  p.  Righter,  8 
Stockt.  (N.  J.)  889. 

«  Earl  Vane  v,  Rigden,  18  W.  R.  808, 
V.  C.  M.;  see,  however,  S.  C  W.  N. 
(1870)  210;  18  W.  R.  1092,  L.  C.  &  L.  J. 
James. 

7  Rumney  v.  Maud,  Rep.  temp.  Finch, 
886;  GriflSth  v.  Bateman,  ib.  884;  Attor- 
ney-General t).  Twisden,  ib.  886 ;  Conwar 
9.  Stroud,  2  Freem.  188;  Westo.  Randall, 
2  Mason,  181.  If,  however,  the  executor 
is  an  outlaw  and  cannot  be  found,  the  sait 
msy  proceed  without  him.  Heath  v.  Per- 
civnl,  1  P.  Wms.  682,  684;  2  Eq.  Ca.  Abr. 
167,  pi.  14;  680,  pi.  2. 

8  Smith  V.  Brooksbank,  7  Sim.  18.  21; 
see,  however,  Moore  r.  Blagrave,  1  Ch. 
Ca.  277,  and  observations  on  this  case  in 
Smith  V.  Brooksbank. 

9  Smithby  v.  Stinton,  1  Ver.  81. 

10  Clegg  V.  Fishwick,  1  M'N.  &  6.  894, 
299;  12  Jur.  998. 
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but  appointed  persons  in  India  his  executors,  who  proved  the  will 
there,  and  remitted  the  proceeds  to  their  agent  in  this  country,  it 
was  held,  that  the  residuary  legatees  could  not  maintain  a  suit 
against  the  agent,  without  having  a  representative  to  the  testator 
in  England,  before  the  Court.^ 

Where  a  claim  on  property  in  dispute  would  vest  in  a  personal 
representative  of  a  deceased  person,  and  there  is  no  general  per> 
sonal  representative  of  that  person,  an  administration  limited  to 
the  subject  of  the  suit  will  be  necessary,  to  enable  the  CJom-t  to 
proceed  to  a  decision  on  the  claim;  but  now  the  Court  is  em- 
powered, by  the  forty-fourth  section  of  the  Act  15  &  16  Vic.  c.  86, 
if  it  thinks  fit,  to  appoint  a  person  in  such  cases  to  represent  the 
estate,  or  to  proceed  in  the  absence  of  any  such  representative. 

Where,  however,  the  object  of  the  suit  is  the  general  adminis- 
tration of  the  estate,  a  general  personal  representative  is  always 
necessary ;  ^  and  the  Court  will  not  proceed  in  such  a  suit  when 
the  estate  is  only  represented  by  an  administrator  <id  litem ; '  nor 
appoint  a  person  to  represent  the  estate  under  the  section  above 
referred  to,^  and  a  general  personal  representative  is  a  necessary 
party  to  a  suit  against  an  executor  or  administrator  d^  son  tort,^ 

When  the  object  of  the  suit  is  only  to  bind  the  estate,  it  is  suffi- 
ciently represented  by  an  administrator  oc^/i^em/  ^  and,  as  a  general 
proposition,  it  has  been  laid  down  that  an  administrator  ad  litem 
represents  the  estate  to  the  extent  of  the  authority  which  the 
letters  of  administration  purport  to  confer ;  ^  and  when  a  limited 
administration  has  been  gi*anted,  and  general  letters  of  administra- 
tion are  afterwards  granted,  the  general  administrator  is  bound  by 
the  proceedings  in  a  cause  in  which  the  estate  was  represented  by 
a  limited  administrator.^ 


Ch.  V.  §  1. 


Where  limit- 
ed adinini»> 
tiation  suffi- 
cient; 

statatoiy 
representa- 
tive may  be 
appointed,  or 
tne  Court 
may  proceed 
in  the  absence 
of  a  represent- 
ative. 


Where  the 
suit  is  for 
the  adminis- 
tration of  the 
estate,  a  gen- 
eral personal 
representa- 
tive is  neces- 
sary. 

Administra- 
tor (id  lUem  ; 
represents  es- 
tate to 
extent  of 
authority 
which  letters 
ofadminisUra- 
tion  purport 
to  confer. 


1  Lof^n  V.  Fairlie,  2  S.  &  S.  284;  see 
Campbell  v.  Wallace,  10  Grav,  162 ;  Camp- 
bell V.  Sheldon,  18  Pick.  8;  Story  Conf. 
Laws,  }  618,  and  numerous  cases  cited  in 
notes,  {  514  b. ;  Story  Eq.  PI.  §  179.  Exec- 
ntors  residing  abroacl,  or  who  have  never 
acted  on  the  estate,  are  not  necessarily 
made  parties  to  the  suit.  Clifton  v.  Haig, 
4  Desaus.  880;  Story  Eq.  PL  §  179. 

«  Penny  r.  Watrs,  2  Phil.  149,  168; 
Donald  «.  Bather,  16  Beav.  26;  Barber  v. 
Walker,  W.  N.  (1867)  127;  16  W.  R.  728, 
L.JJ. 

s  Croft  V.  Waterton,  18  Sim.  658;  but 
see  2  Phil.  552;  Groves  o.  Levi,  or  Groves 
VI  Lane,  9  Hare  App.  47;  16  Jur.  1061; 
and  see  Woodhouse  v.  Woodhouse,  L.  R. 
8  £q.  614,  v.  C.  S.  If  necessary  for  the 
protection  of  the  estate,  a  bill  proring  an 
injunction  and  receiver,  may  be  filed,  al- 
though there  is  no  personal  repre««entative. 
Steer  v.  Steer,  18  W.  R.  226,  Y.  C.  K.; 
2  Dr.  &  Sm.  311;  but  a  bill  filed  before 
administration  to  protect  the  assets  is  de- 
mttrrable,  if  it  asks  an  account.  Rawlings 
V,  Lamberr,  1  J.  &  H.  458 ;  Overington  v. 
Ward,  84  Beav.  175. 


*  Groves  V.  Levi,  <i9»ra ;  Silver  v.  Stein, 
1  Drew.  295;  9  Hare  App.  82;  see,  how- 
ever, Maclean  v.  Dawson,  27  Beav.  21, 
869;  6  Jur.  N.  S.  1091;  Williams  v.  Page, 
27  Beav.  878. 

6  Penny  v.  Watts,  2  Phil.  149,  168; 
Creasor  v.  Robinson,  14  Beav.  569;  16 
Jur.  1049;  Beardmore  v.  Gregory,  2  H.  & 
M.  491;  11  Jur.  N.  S.  868;  contra^  Cle- 
land  V.  Cleland,  Prec.  Ch.  64;  and  see 
Cooke  V.  Gittings,  21  Beav.  497. 

^  Ellice  V.  Goodson,  2  Coll.  4;  Dnvis  o. 
Chanter,  2  Phil.  546,  649;  Devaynes  v. 
Robinson,  24  Beav.  97,  98;  8  Jur.  N.  S. 
707,  708;  Maclean  v.  Dawson,  27  Beav. 
21,  869;  6  Jur.  N.  S.  1091;  Williams  v. 
Allen,  10  W.  R.  512,  L.  JJ.,  4  De  G.  F.  & 
J.  71;  overruling  S.  C  29  Beav.  292;  8 
Jur.  N.  S.  276. 

7  Faulkner  V.  Daniel,  8  Hare,  199,  207; 
Davis  9.  Chanter,  mra ;  Williams  v.  Al- 
len, 82  Beav.  650;  Woodhouse  v.  Wood- 
house,  L.  R.  8  Eq.  614,  V.  C.  S. 

*  Davis  V.  Chanter,  nipra ;  and  Harris 
V.  Milburn,  2  Hagg.  64,  referred  to,  2  Phil, 
552. 
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OF  PARTIES   TO  .A  SUIT. 


Ch.  V.  §  1. 


Attomej- 
General  does 
not  represent 
estate  of  an 
illegitimate 
person,  but 
personal  rep- 
resentative is 
necessary. 

Application  of 
16  &  16  Vic. 
c.  86,  §  44. 

Discretion  of 
the  Court; 

Section  in- 
tended gen- 
erally to 
apply  only 
in  cases  of 
one  of  a  class. 


Cases  in 
which  the 
section  will 
be  acted  on. 


It  may  not  be  out  of  place  here  to  observe  that  the  Attorney- 
General  does  not  represent  the  estate  of  a  deceased  illegitimate 
person,  so  as  to  dispense  with  the  necessity  of  a  personal  repre- 
sentative.^ 

With  regard  to  the  power  of  the  Courts  to  appoint  a  person  to 
represent  the  estate  of  a  deceased  person,  Lord  Hatherly,  then 
Vice  Chancellor,  observed,  in  the  case  oi  Long  v.  Storie^  that  **the 
forty-fourth  section  of  the  Statute  is  only  intended  to  apply  to  a 
case  in  which  there  is  a  difficulty,  either  from  insolvency  or  some 
other  cause,  in  obtaining  representation  to  a  deceased  party;"* 
and  the  same  learned  Judge  said,  in  another  case,  that  it  is  always 
in  the  discretion  of  the  Court  whether  it  will  act  on  the  power 
conferred  by  this  section ;  *  and  in  the  case  of  Gibson  v.  Wells^^  Sir 
John  RomUly  M.  R.  said,  "  The  object  of  the  Statute  is :  where 
you  have  real  litigating  parties  before  the  Court,  but  it  happens 
that  one  of  the  class  interested  is  not  represented,  then,  if  the 
Court  sees  that  there  are  other  persons  present  who  bond  fide 
represent  the  interest  of  those  absent,  it  may  allow  that  interest  to 
be  represented,  but  it  will  not  allow  the  whole  adverse  interest 
to  be  represented."  The  observations  of  the  learned  Judges  above 
quoted  show  generally  the  cases  in  which  the  Court  will  exercise 
the  power  conferred  upon  it  by  the  forty-fourth  section  of  the  Act; 
and  it  will  be  useful  now  to  refer,  shortly,  to  some  of  the  reported 
cases  in  which  the  Court  has  acted  on  this  power,  or  has  refused 
to  do  so.  It  has  been  determined  that  the  enactment  extends  to 
those  cases  where  the  estate  to  be  represented  is  sought  to  be  made 
liable ;  *  and  pending  proceedings  in  the  Probate  Court,  a  repre- 
sentative has  been  appointed ;  *  and,  again,  where  the  next  of  kin 
revised,  or  after  notice  neglected,  to  take  out  administration  ;  ^  and 
where  the  executor,  who  had  proved  the  will  in  India,  refused  to 
prove  it  in  England;®  and  where  it  was  uncertain  whether  the 
person  whose  estate  was  to  be  represented,  and  who  was  a  neces- 
sary party  to  the  suit,  and  beneficially  interested,  w^as  dead  or 
alive.*  Where  there  are  other  persons  parties  to  the  suit  in  the 
same  interest  as  the  deceased  party,  it  is  conceived  that  the  Court 
will,  generally,  permit  the  suit  to  proceed  without  any  representa- 


1  Bell  V.  Alexander,  6  Hare,  548,  646. 

2  Kay  App.  12;  and  see  Joint  Stock 
Discount  Co.  v.  Brown,  L.  R.  8  £q.  876, 
v.  C.  J. 

«  Tarratt  t>.  Lloyd,  2  Jur.  N.  S.  871,  V. 
C.  W. 

4  21  Beav.  620;  and  see  Hcwitson  v, 
Todhunter,  22  L.  J.  C.  H.  76,  V.  C  S.; 
Meades  v.  Gaedalla,  10  W.  R  485,  V.  C. 
W. ;  Jie  Joint  Stock  Discount  Company, 
Fyfe's  case,  17  W.  R.  870,  M.  R. 

*  Dean  and  Chapter  of  Ely  v.  Gaylord, 
16  Beav.  561 ;  Joint  Stock  Discount  Co.  v. 
Brown,  L.  R.  8  £q.  876,  V.  C.  J. ;  and  see 
Re  Banking  L.  R.  6  £q.  601,  V.  C.  G. 


0  Hele  V.  Lord  Bexlev,  16  Beay.  340; 
Robertson  v.  Kemble,  \^.  N.  (1867)806, 
M.  R. 

7  Tarratt  v.  Llovd,  nqyra;  Ashmall  v. 
Wood,  1  Jur.  N.  S.  1180,  V.  C  S. ;  Davies 
V.  Boulcott,  1  Dr.  &  Sm.  28;  sec  also 
Swallow  V.  Binns,  9  Hure  App.  47;  17 
Jur.  295;  Haw  t>.  Vickers,  1  W.  R,  242. 

8  Sutherland  9.  De  Virenne,  2  Jur.  N. 
S.  801,  V.  C.  S. ;  see  also  Bliss  v.  Putnam, 
29  Benv.  20;  7  Jur.  N.  S.  12;  Mortimer 9. 
Mortimer,  11  W.  R.  740,  M.  R. 

9  Mortimer  v.  Mortimer,  11  W.  R.  740, 
M.  R. 
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tive  of  the  estate  of  such  party  ;^  so,  also,  when  the  deceased  Ch.  v.  §  i. 
person  was  an  accounting  party,  or  without  any  beneficial  interest,  ~  t  - 
and  died  insolvent.^ 

Before  the  late  Act,  in  some  cases,  when  it  has  appeared  at  the  Rule  before 
hearing  of  a  cause  that  the  personal  representative  of  a  deceased  *^®  ^^^ 
person,  not  a  party  to  the  suit,  ought  to  be  priyy  to  the  proceed- 
ings under  a  decree,  \)ut  that  no  question  could  arise  as  to  the 
rights  of  such  representative,  the  Court  has,  on  the  hearing,  made  a 
decree,  directing  proceedings  before  one  of  the  Masters  of  the  Court, 
without  requiring  the  representatiye  to  be  made  a  party  by  amend- 
ment or  otherwise ;  and  has  given  leave  to  the  parties  in  the  suit 
to  bring  a  representative  before  the  Master,  on  taking  the  accounts 
or  other  proceedings  directed  by  the  decree.* 

Having  now  noticed  the  principal  cases  in  which  the  Court  has  Cases  in 
acted  on  the  power  given  by  the  Statute,  those  in  which  it  has  re-  JUi^{ion*!ldll 
fused  to  do  so  will  be  shortly  referred  to.     It  has  been  held,  that  not  be  acted 
the  enactment  does  not  enable  the  Court  to  appoint  a  person  to 
represent  the  estate,  or  to  proceed  without  one,  where  he  would 
have  to  be  active  in  the  execution  of  the  decree  which  the  Court 
is  called  upon  to  make ;  *  nor  where  the  whole  adverse  interest  is 
unrepresented ;  *  nor  where  the  general  administration  of  the  estate 
to  be  represented  is  sought;^  nor  where  the  deceased  was  an 
accounting  party ;  "^  nor  where  there  is  personal  responsibility  at- 
tached to  the  position ; '  nor  will  the  Court  direct  money  to  be 
paid  to  a  person  appointed  under  this  section.* 

The  44th  section  of  the  Act  expressly  refers  to  other  proceed-  The  section 
ings,  as  well  as  suits;  and  it  has  accordingly  been  held  that  it  JS*cial cases 
applies  to  special  oases  and  petitions.'^    The  proper  person  to  be  And  petitions. 


1  Abrey  v.  Newman,  10  Hare  App.  68; 
17  Jar.  168;  Cox  v.  Taylor,  22  L.  J.  Ch. 
910,  y.  C.  K. ;  Rucker  v.  Scholefield,  7  L. 
T.  N.  S.  604,  V.  C.  W. ;  Twynham  v. 
Porter,  W.  N.  (1869)  228,  V.  C.  .T.;  and 
tee  Be88ant  v.  Noble,  26  L.  T.  Ch.  286,  L. 
C  In  Tarratt  v,  Lloyd,  tupra,  however, 
the  Court  appointed  a  representative. 

^  Chaffers  v.  Headlam,  9  Hare  App.  46 ; 
Mafrnay  v.  Davidson,  9  Hare  App.  82; 
Band  v.  Handle,  2  W.  K.  881,  V.  C.  W.; 
Rogers  v.  Jones,  1  Sm.  &  G.  17;  16  Jur. 
968;  Levcester  v.  Norrid,  10  Jur.  N.  S. 
1173,  Y.  C.  K.;  18  W.  R.  201,  V.  C.  K., 
bnt  see  Cox  v.  Stephens,  9  Jur.  N.  S. 
1144,  1146;  11  W.  R.  929.  V.  C.  K.;  see 
alto.  Ash  mall  v.  Wood,  ttqrra^  where  in  a 
aimilar  case  a  person  was  appointed  to 
represent  a  deceased  party;  and  see 
Whittington  v.  Gooding,  10  Hare  App.  29. 
In  Miles  v.  Hawkins,  1  C.  P.  Coop.  T. 
Cott.  866,  which  was  a  similar  case  before 
the  Act,  an  objection  for  want  of  parties 
was  ovemded ;  see  also  Ooddard  v.  Has- 
iHm.  1  Jur.  N.  S.  261,  V.  C.  W.;  and 
Madox  r.  Jackson.  8  Atk.  406. 

s  Ld.  Red.  178. 


4  Fowler  «,  Bavldon,  9  Hare  App.  78. 

6  Cox  V,  Stephens,  9  Jur.  N.  S.  1144, 
1146;  11  W.  R.  929,  V.  C.  K.;  Gibson  v. 
Wills,  21  Beav.  620;  and  see  Vacy  v, 
Viicy,  1  L.  T.,  N.  8.  267,  V.  C.  W. 

0  Groves  v.  Levi  or  Lane,  9  Hare  App. 
27;  16  Jur.  1011;  Silver  v.  Stein,  1  Drew. 
296;  9  Hare  App.  82;  James  t7.  Ashton, 
2  Jur.  N.  8.  224,  V.  C.  W. ;  Bruiton  v. 
Birch,  22  L.  J.  Ch.  911,  V.  C.  K. ;  Wil- 
liams V.  Page,  37  Beav.  878;  Maclean  v. 
Dawson,  27  Beav.  21,  869;  6  Jur.  N.  S. 
109L 

f  Rowland  v.  Evans.  88  Beav.  202. 

8  Ke  .Joint  Stock  Discount  Company, 
Fyfe's  case,  17  W.  R.  870,  M.  R. 

9  Byam  v.  Sutton,  19  Beav.  646 ;  Raw- 
lins V.  M^Mahon,  1  Drew.  226 ;  9  Hare  App. 
82;  Jones  v.  Fonlkes,  10  W.  R.  65,  V.  C. 
K. 

^  Swallow  V.  Binns,  9  Hare  App.  47; 
17  Jur.  296 ;  Ex  parte  Cramer,  9  Hare 
App.  47 ;  Hewitson  v.  Todbunter,  22  L.  J. 
Ch.  76,  V.  C.  S. ;  Re  Ranking,  L,  R.  6  Eq. 
601,  V.  C.  G. ;  and  see  pott,  Chap.  XXXY.. 
§  8;  Petitions,  and  Chap.  XLIlL,  special 
case. 
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OF  PARTIES   TO  A  SUIT. 


Ch.  V.  §  1. 

Proper  person 
to  be  appoint- 
ed to  repre- 
sent the 
estate. 

Mode  of  ob- 
taining 
appointment. 


Administra- 
tion pendente 
lite,  under  20 
&  21  Vic.  c. 
77,  §70; 
21  &  22  Vic. 
c.  96,  §  22. 


Where  execu- 
tor or  ad- 
ministrator 
abroad,  limit- 
ed adminis- 
tration 
granted; 


appointed  under  this  section  is  the  person  who  would  be  appointed 
administrator  ctd  litem  ;  ^  but  the  Court  will  not  appoint  a  person 
against  his  will.*  It  would  seem  that  the  plaintiff  may  apply  for, 
and  obtain,  an  order  under  the  44th  section  on  motion,  without 
serving  the  other  parties  to  the  cause  or  proceeding ;  ^  but  notice 
must  be  given  to  the  persons  entitled  to  take  out  administration  to 
the  deceased  party ;  *  the  Court  can,  however,  make  the  order  at 
the  hearing.*  No  appearance  is  required  to  be  entered  by  the 
party  appointed ;  but  notice  of  his  appointment,  and  of  the  name 
and  address  of  the  solicitor  who  will  act  for  him,  should  be  given 
to  the  Record  and  Writ  Clerk,  for  the  purpose  of  service ;  and  the 
order  should  be  produced  to  him  for  entry .• 

It  should  here  be  observed,  that  under  the  Court  of  Probate 
Act,  1857  and  1858,  the  Court  of  Probate  has  power,  pending 
litigation  as  to  the  validity  of  a  will,  or  the  right  to  administration, 
to  appoint  an  administrator,  who  has  all  the  powers  of  a  general 
administrator,  except  the  power  of  distributing  the  estate,  but  who 
is  to  act  under  the  direction  of  the  Court  of  Probate ; '  and  the 
same  Statute  also  enables  the  Court  of  Probate,  in  certain  cases, 
where  necessary  or  convenient,  to  appoint  any  person,  either  gen- 
eral or  limited  administrator  to  a  deceased  person.^ 

It  has  also  been  enacted,  that  if,  at  the  expiration  of  twelve 
calendar  months  from  the  death  of  any  testator  or  intestate,  the 
executor  or  administrator,  to  whom  probate  or  administration  has 
been  granted,  is  then  residing  out  of  the  jurisdiction  of  the  Courts 
of  Law  and  Equity,  the  Court  of  Probate  may,  upon  the  appli- 
cation of  any  creditor,  next  of  kin  or  legatee,  grant  a  special 
administration,  limited  ^'  for  the  pui-pose  to  become  and  be  made 
a  party  to  a  bill  or  bills  to  be  exhibited  against  him  in  any  of 


1  Dean  of  Ely  v.  Gayford,  16  Beav.  G61 ; 
and  see  Hele  v.  Lord  Bezlev,  16  Beav.  840 ; 
Ashmall  x>.  Wood,  1  Jur.  N.  S.  1180,  V.  G. 
S. ;  Sutherland  v.  De  Virenne,  2  Jnr.  N.  S. 
801,  V.  C.  S.,  where  the  Court  appointed 
the  executor  who  had  not  proved;  see 
also  Mortimer  v.  Mortimer,  11  W.  R.  740, 
M.  R.;  Swallow  o.  Binns,  0  Hare  A  pp. 
47;  17  Jnr.  296;  Hewiteon  v.  Todhunter, 
22  L.  J.  76,  V.  C.  S. ;  Robertson  v.  Kem- 
ble,  W.  N.  (1867)806,  M.R. 

2  Prince  of  Wales  Association  v.  Palmer, 
26  Beav.  605 ;  Hill  o.  Bonner,  26  Beny.  872 ; 
Lon^  o.  Storie,  Kay  App.  12;  Whiteaves 
r.  ^lelville,  6  W.  R.  676,  V.  C.  W.;  Joint 
Stock  Discount  Company  y.  Brown,  L.  R. 
8  Eq.  876,  880,  V.  C  J. 

<  Seton,  1179;  Davies  v.  Boulcott,  1  Dr. 
&  Sm.  28;  see,  however,  contra.  Chaffers  v. 
Headlam,  9  Hare  App.  46. 

^  Davies  v.  Boulcott,  nmra ;  Tarratt  v. 
Wood,  2  Jur.  N.  S.871.  V.  C.  W.;  Joint 
Stock  Discount  Co.  o.  Brown,  L.  R.  8  Eq. 
376,  V.  C.  J.    Where,  after  decree,  the 


representative  is  required  for  the  purpose 
of  HCcount»  or  inquiries  at  chambers,  the 
application  for  the  order  may  be  made 
there  by  ex  parte  summons.  For  forms  d 
orders  dispensing  with  and  appointing  rep- 
resentatives, see  Hele  v.  Lord  Bexley,  16 
Beav.  840,  Seton,  1178. 

fi  Hewitson  v.  Todhunter,  22  L.  J.  Ch. 
76,  V.  C.  S.;  Mendes  v.  Guedalla,  10  W. 
R.  486,  V.  C.  W. 

0  Braitbwaite's  Prac.  661.  Where  a 
representative  is  thus  appointed  of  the 
estate  of  a  deceased  party  to  the  cause, 
the  title  of  the  cause  is  conrected  by  intro- 
ducing,  after  the  deceased's  name,  '*  since 
deceased,  and  aUo  A.  B.  appointed  by 

order,  dated  day  of 187 — ,  to 

represent  his  estate." 

7  20  &  21  Vic.  c.  77,  §  70;  and  see  Veret 
«.  Duprez,  L.  R.  6  Eq.  829,  V.  C.  M.; 
Tichborne  v.  Tichbome,  L.  B  1  P.  &  D. 
780. 

8  20  &  21  Vic.  c.  77,  §  78. 
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her  Majesty^s  Ck)urt8  of  Equity,  and  to  carry  the  decree  or  decrees  Ch.  v.  §  i. 

of  any  of  the  said  Coorts  into  effect,  and  not  further  or  other-  ^ 

wise;"  and  it  has  also  been  enacted,  that  the  Court  of  Equity  Andareceiv- 

in  which  such  suit  shall  be  depending,  may  appoint  (if  it  shall  be  ®'*PP®"^*^  • 

needful)  any  person  or  persons  to  collect  in  any  outstanding  debts 

or  effects  due  to  such  estate,  and  to  give  discharges  for  the  same ; 

such  persons  or  person  giving  security,  in  the  usual  manner  duly 

to  account  for  the  same.    Moreover,  the  Accountant-General  of  the  stock  maybe 

Court  of  Chancery,  or  the  Secretary  or  Deputy  Secretary  of  the  [^J^g'^of 

Bank  of  England,  are  enabled  to  transfer,  and  the  Bank  is  to  suffer  Accountant- 

a  transfer  to  be  made,  of  any  stock  belonging  to  the  estate  of  such  ^^    ' 

deceased  person,  into  the  name  of  the  Accountant-General,  in  trust 

for  such  purposes  as  the  Court  shall  direct,  in  any  suit  in  which  the  in  any  suit  to 

person  to  whom  such  administration  has  been  granted  shall  be  or  JJ^n^nisSatOT 

may  have  been  a  party ;  provided,  nevertheless,  that  if  the  execu-  a  party. 

tor  or  administrator,  capable  of  acting  as  such,  shall  return  to  and 

reside  within  the  jurisdiction  of  any  of  the  said  Courts  pending  Executor  or 

such  suit,  such  executor  or  administrator  shall  be  made  party  to  J^^i' ^^{J- 

such  suit ;  and  the  costs  incuiTed  by  granting  such  administration,  in  junsdic- 

31  j«        •  "1         '^  'a         1-  'ij-'aa         tion  must  be 

and  by  proceedmg  m  such  suit  agamst  such  special  admmistrator,  made  a  party, 
shall  be  paid  by  such  person  or  persons,  or  out  of  such  fund,  as  the 

Court  where  such  suit  is  depending  shall  direct.    Where  an  infant  when  sole 

is  sole  executor,  administration  with  the  will  annexed  must  be  M^cutofw"} 

.  ,  iniant,  special 

granted  to  the  guardian  of  such  infant,  or  to  such  other  person  as  adminlstnir 

the  Court  of  Probate  shall  think  fit,  until  such  infant  shall  have  ^<»°«'"»ted- 

attained  the  full  age  of  twenty-one  years;  at  which  period,  and 

not  before,  probate  of  the  will  shall  be  granted  to  him.    And  the 

person  to  whom  such  administration  shall  be  granted  shall  have 

the  same  powers  vested  in  him  as  an  administrator  has,  by  virtue 

of  an  administration  granted  to  him  durante  minore  estate  of  the  , .  .    .    . 

next  of  kin.^    And  now,  by  the  "  Court  of  Probate  Act,  1858,"  ministration 

such  limited  administration  maybe  granted,  whether  it  be  or  be  yj^^c^i^^ 

not  intended  to  institute  proceedings  in  the  Court  of  Chancery.'      §  18. 

In  some  cases,  where  the  trustee  has  had  no  beneficial  interest  in  what  casea 
in  the  property,  and  was  not  possessed  of  a  legal  estate  which  he  ^J^^*^/^. 
could  set  up  at  law  to  the  annoyance  of  the  defendant  in  Equity,  where  no 
the  rule  which  requires  that  the  trustees,  or  other  persons  having  ^^&^  estate; 
the  legal  estate  in  the  thing  demanded,  should  in  all  cases  be 
before  the  Court,  has  been  dispensed  with,  and  the  Court  has  per- 
mitted bills  to  be  filed  by  the  cestui  que  trusts  without  making 
such  trustee  a  party,  the  cestui  que  trusts  undertaking  for  him 
that  he  shall  conform  to  such  decree  as  the  Court  shall  make.' 

1  88  Geo.  III.  c.  87;  20  &  21  Vic  c.  77,  3  21  &  22  Yic.  c  96,  §  18. 

L74,  and  21  &  22  Vic.  c.  96,  §  18 ;  see  Col-  <  Kirk  «.  Clark,  Free,  in  Ch.  276. 

t  «.  Hesse,  12  W.  R.  666,  V.  C.  K.; 
Dickini  v.  Harris,  1  W.  N.  98,  V.  C  S. 
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OF  PARTIES  TO  A   SUIT. 


Ch.  V.  §  1. 


Bat  new  tnu- 
tees  without 
legal  estate, 
held  neces- 
saiy  parties. 

Intermediate 
trastees  of 
equitable  in- 
terests. 


Deposit  of 
deeds. 


Assignor  of 
equitable  in- 
terest. 


Original  les- 
see, in  suits 
by  lessor 
against  as- 
signee of 
lease. 


Where,  however,  new  trustees  of  a  settlement  had  been  duly  ap- 
pointed, but  the  trust  property  had  not  been  assigned  or  trans- 
ferred to  them,  they  were  held  necessary  parties  to  a  suit  for 
carrying  the  trusts  of  the  settlement  into  execution.^ 

Again,  where  a  bill  was  filed  to  cany  the  trusts  of  a  will  into 
execution,  whereby,  amongst  other  things,  lands  were  limited  to 
trustees  for  a  term  of  years,  to  raise  a  sum  of  money  by  way  of 
portions  for  younger  children,  two  of  which  younger  children  had 
assigned  their  shares  of  the  sum  to  be  raised  to  a  trustee  for  the 
benefit  of  the  others,  but  which  last  trustee  was  not  before  the 
Court ;  it  was  considered  that  as  the  trustees  of  the  term  who  had 
the  legal  estate,  and  all  the  children  who  had  the  beneficial  inter- 
est, were  parties,  there  was  no  occasion  to  make  the  other  trustee 
a  party .^  Upon  the  same  principle,  where  a  man  had  executed  a 
deed,  providing,  in  case  of  his  death,  for  a  woman  and  her  chil- 
dren, and  had  deposited  it  in  the  hands  of  an  attorney  for  the 
benefit  of  all  parties,  but  afterwards  procured  possession  of  it  him- 
self, it  was  held,  on  demurrer,  that  the  Woman  and  her  children 
could  maintain  a  suit  to  compel  him  to  deliver  up  the  deed,  with- 
out making  the  attorney  with  whom  it  was  deposited,  and  against 
whom  no  breach  of  tnist  was  alleged,  a  party.* 

For  the  same  reason  it  has  been  held,  that  although,  as  we  have 
seen,^  the  assignor  of  a  chose  in  action  is  a  necessary  party  to  a  suit 
by  the  assignee,  yet  the  assignee  of  an  equitable  interest  in  the 
nature  of  a  chose  in  action  may  maintain  a  suit  for  the  assertion 
of  that  interest  without  bringing  the  assignor  before  the  Court.* 

The  principle  that  the  person  having  the  legal  right  to  sue  for 
the  matter  which  he  might  enforce  at  Law  against  the  defendant, 
should  be  before  the  Court,  applies  to  all  persons  who  had  legal 
demands  against  the  defendants  arising  out  of  the  same  matter; 
thus,  as  it  has  been  decided  that  at  Law  an  assignee  of  a  lease  may 
be  sued  for  non-performance  of  the  covenants  both  by  the  lessor 
and  the  original  lessee  from  whom  he  derives  title.  Courts  of  E^quity 
will  not  permit  either  the  lessor  or  lessee  to  institute  proceedings 
against  him  in  respect  of  his  covenants,  without  having  the  other 
before  them,  in  order  that  the  rights  of  both  may  be  settled  at  the 
same  time.  Upon  this  ground,  where  a  man  granted  a  lease  of 
houses  for  thirty  years  to  B.,  who  covenanted  to  keep  them  in  good 
repair,  and  died  having  bequeathed  the  term  to  his  wife ;  and  after- 
wards by  mesne  assignments,  the  term  became  vested  in  a  pauper. 


1  Nelson  v.  Seaman,  1  De  6.,  F.  &  J. 
868;  6  Jur.  N.  S.  §  268. 

3  Head  v.  Ld.  Teynham,  1  Cox,  67. 
s  Knye  «.  Moore,  1  S.  &  S.  61. 

4  Ante,  p.  198. 

^  Blake  v.  Jones,  8  Anst.  661 ;  Sayles  v. 
Tibbitts,  6  R.  I.  79;  Cator  v.   Croydon 


Canal  Co.,  4  Y.  &  C  Ex.  406,  419;  8  Jur. 
277,  L.  C;  Pad  wick  v,  Piatt,  11  Bear. 
608;  Fulham  v.  McCarthy,  1  H.  L.  Ca. 
708 ;  Bagshaw  «.  Eastern  union  Railway 
Co.,  7  Hare,  114;  18  Jur.  602;  affirmed, 
14  Jur.  491. 


FEBSONS  HAYING  OONOURRENT  INTERESTS   WITH  PLAINTIFF.  207 

but  the  houses  becomiDg  out  of  repair  and  the  rent  in  arrear,  a  bill  Ch-Y.  §i. 
was  brought  by  the  lessor  against  the  assignee  for  repairs  and  an  ^  ^ 
account  of  the  arrears  of  rent;  upon  an  objection  being  taken, 
that  the  executors  of  the  original  lessee  were  not  paities,  the  Lord 
Chancellor  said,  that  to  make  the  proceedings  unexceptionable,  it 
would  be  very  proper  to  have  them  before  the  Court ;  for  that  it 
did  not  appear  to  him  but  that  the  plaintiff  might  have  had  a  sat- 
isfaction at  law  against  the  executors,  and,  if  so,  the  plaintiff's 
equity  will  be  their  equity.^  The  same  objection  was  allowed  in 
the  case  of  the  City  of  London  v.  Hichmondj^  which  was  also  the 
case  of  a  bill  against  the  assignee  of  a  lease,  for  payment  of  rent 
and  performance  of  covenants. 

The  rule  which  requires  all  persons,  having  similar  rights  to  sue  Drawer,  or 
at  Law  with  that  of  the  plaintiff;  to  be  brought  before  the  Court,  ^^'^'of^^^S'fli 
does  not  apply  to  a  bill  filed  by  the  last  indorsee  of  a  bill  of  ex-  of  exchange, 
change  which  has  been  lost,  against  the  acceptor ;  in  which  case  it  ^rtieTto?^ 
has  been  held  that  neither  the  drawer  •  nor  the  prior  indorsees  are  f^  *>7  >*»* 
necessary  parties ;  ^  because,  in  such  cases,  the  ground  of  the  appli-  recover ' 
cation  to  a  Court  of  Equity  is  the  loss  of  the  instrument;  and  f^^^i*.^^ 
relief  is  only  given  upon  the  terms  of  the  plaintiff  giving  the  de- 
fendant ample  security  against  being  called  upon  again  by  the 
drawer  or  indorsees,  in  case  they  should  become  possessed  of  the  ^or,  tembh, 
instrument.^    And  it  seems  also,  that  the  drawer  is  not  a  necessary  drawer,  to  a 
party,  where  a  suit  is  instituted  by  an  acceptor  against  the  holder  'or  a^Mt*^ 
of  a  bill  of  exchange  which  is  forthcoming,  for  the  purpose  of  ^^^^^  ^^^  be- 
having it  delivered  up.®  bill. 

The  principle,  that  persons  having  co-existent  rights  with  the  General  rule 
plaintiff  to  sue  the  defendant  must  be  brought  before  the  Court  in  ^hSEe^^e  * 
all  cases  where  the  subject-matter  of  the  right  is  to  be  litigated  in  right  is  in 
Equity,  is  not  confined  to  cases  where  such  co-existent  rights  to  Law.^  ^^  ** 
sue  are  at  Law ;  it  applies  equally  to  cases  where  another  person 
has  a  right  to  sue,  for  the  same  matter  in  Equity ;  in  such  cases 
the  defendant  is  equally  entitled  to  insist  that  the  person  possess- 
ing such  right  should  be  brought  before  the  Court  before  any  de- 
cree is  pronounced,  in  order  that  such  right  may  be  bound  by  the 
decree.^    Thus,  where  a  bill  was  filed  by  a  vicar  against  a  seques- 
trator for  an  account  of  the  profits  of  a  benefice,  received  during 
its  vacation,  it  appears  to  have  been  thought  by  the  Court  that  the 
bishop  ought  to  have  been  a  party  to  the  suit,  because  the  seques- 

1  Sainstrjr «.  Grammer,  2  £q.  Ca.  Ab.  *  Earle  v.  Holt,  6  Hare,  180;  see,  how- 

106,  0.  6.  ever,  Peofold  v.  Nunn,  6  Sim.  405. 

<  2  Vem.  421 ;  1  Bro.  P.C.  ed.  Toml.  616.  T  See  Shields  v.  Thomas,  18  How.  U.  S. 

s  DaTies  v,  Dodd,  4  Price,  176.  258.     Where  three  out  of  forty-seven  ten- 

4  Macartney  v.  Graham,  2  Bim.  285.  ants  in  common  filed  a  bill  for  an  injanc- 

'  *  Respecting  the  jnrisdiction  in  cases  of  tion,  to  restrain  digging  of  stone  on  tlie 

lost  notes  and  bills,  see  1  Stoiy  Eq.  Jar.  common  property,  an  objection  for  want  of 

€6  86,  86.  parties  was  overruled.    Ackroyd  v.  Bribes, 

14  W.  R.  26,  V.  C.  S. 
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Ch.  V.  §  1. 


Bishop,  in 
suit  against 
sequestrator. 

Lunatic,  in 
suit  by  bishop 
and  seques- 
trator K>r 
tithes; 


and  in  all 
suits  on  his 
behalf. 


«  Whether  for 
whole  or 
part; 

joint-tenants. 


Joint-tenants, 
or  tenants  in 
common, 
in  case  of 
partition. 

Lessee  of  ten- 
ant in  com- 
mon. 

Termor  for 
years  may  sue 


trator  was  accountable  to  him  for  what  he  had  received ;  ^  and,  on 
the  other  hand,  where  a  bill  was  filed  by  a  bishop  and  a  seqaestra- 
tor  against  an  occupier  for  an  account  of  tithes  during  the  lunacy 
of  the  incumbent,  who  had  been  found  a  lunatic  under  a  commis- 
sion, it  was  held  that  the  incumbent  or  his  committee  ought  to 
have  been  a  party.^  It  seems,  however,  that  where  a  living  is  un- 
der sequestration  for  debt,  the  incumbent  may  maintain  a  suit  for 
tithes  without  making  the  sequestrator  or  the  bishop  a  party.  This 
appears  to  have  been  the  opinion  of  Lord  Lyndhurst  C.  B.,  in 
Warrington  v.  jSadler^^  where  a  decree  was  made  in  a  suit  by  a 
vicar  for  tithes,  although  the  vicarage  was  under  sequestration, 
and  the  occupiers  had  actually  paid  certain  alleged  moduses  to 
the  sequestrator.  Upon  the  principle  above  stated,  it  is  held,  that 
in  general,  where  a  suit  is  instituted  on  behalf  of  a  lunatic  either 
by  the  Attorney-General  or  his  committee,  the  lunatic  himself 
must  be  a  co-plaintiff  because  he  may  recover  his  senses,  and 
would  not  be  bound  by  the  decree.* 

In  the  above  cases,  the  person  required  to  be  party  had  a  con- 
current right  with  the  plaintiff  in  the  whole  subject  of  the  suit ; 
the  same  rule,  however,  applies  where  he  has  only  a  concurrent 
right  in  a  portion  of  it ;  thus,  where  there  are  two  joint-tenants 
for  life,  and  one  of  them  exhibits  a  bill,  the  other  must  be  a  party, 
unless  the  bill  shows  that  he  is  dead ; '  and  where  A.,  B.,  and  O.  were 
joint  lessees  under  the  City  of  London,  and  A.  and  B.  brought  a 
bill  against  the  lessors  to  have  certain  allowances  out  of  the  rent, 
and  it  appeared  upon  the  hearing  that  C.  was  living,  an  objection, 
because  he  was  not  a  party  to  the  bill,  was  allowed;^  and  so, 
where  a  bill  is  brought  for  a  partition  either  by  joint-tenants  or 
tenants  in  common,  as  mutual  conveyances  are  decreed,  all  persons 
necessary  to  make  such  conveyances  must  be  parties  to  the  suit;* 
and  where  one  tenant  in  common  had  granted  a  lease  of  his  share 
for  a  long  term  of  years,  the  lessee  was  held  to  be  a  necessary 
party  to  the  suit,  at  the  expense,  nevertheless,  of  his  lessor,  who 
was  to  be  responsible  for  his  costs.®  Where,  however,  three  out 
of  forty-seven  tenants  in  common  filed  a  bill  for  an  injunction  to 
restrain  the  digging  of  stone  on  the  common  property,  a  de- 
murrer, for  want  of  parties  was  overruled ;  •  and  where  a  tenant  in 
common  had  demised  hb  share  for  a  long  term  of  years,  it  was 


1  Jones  V.  Barrett,  Bunb.  102. 

2  Bishop  of  London  v.  NichoUs,  Bunb. 
141. 

s  1  Young,  288. 

4  See  ante  J  pp.  9,  82 ;  Gorham  t.  Gor- 
ham,  8  Barb.  Ch.  24. 

6  Haycock  v.  Haycock,  2  Ch.  Ca.  124; 
Weston  V.  Keighlev,  Rep.  temp.  Finch,  82. 
But  see  Plntt  v.  Squire,  12  Met  494,  in 
which  this  rule  seems  to  have  been  disre- 
garded.   Po$tf  218,  note. 


6  Stafford  v.  The  City  of  London,  1  P. 
Wms.  428;  1  Stra.  95,  8.  C. 

7  Anon.,  8  Swan.  189 ;  Brasher  v.  Macey, 
8  J.  J.  Mnrsh.  98;  see  Braker  v.  Deve- 
reaux,  8  Paige,  618.  Every  person  inter- 
ested in  land  belonging  to  co>tenuits 
should  be  made  party  to  a  bill  for  parti- 
tion.   Borah  v.  Archers,  7  Dana,  176. 

8  Cornish  c.  Gest,  2  Cox,  27. 

»  Ackroyd  r.  Briggs,  14  W.  R.  26,  V. 
C.  S. 
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held  that  the  termor  for  years  was  entitled  to  file  a  bill  for  a  par-    Ch.  v.  §  i. 
tition  against  the  other  tenants  in  common,  without  bringing  the   ^*-^^f — -^ 
reversioner  of  the  share  demised  before  the  Court ;  ^  and  so  it  ft>r  pa»^t»on 

without  left- 

seems  that  where  one  of  the  parties  is  only  tenant  for  life,  he  may  sor. 

maintain  a  suit  for  a  partition  without  the  party  entitled  in  remain-  ^«?  tenant 

der.*    Where  the  object  of  a  suit  is  to  ascertain  boimdaries,  the  without 

rule  is  different,  and  the  Court  will  not  entertain  a  bill  of  that  de-  »«»na»nder- 

man; 

scription  without  having  the  remainder-men  and  all  parties  inter-  not  where 
ested  before  it.*  suittoaacei- 

It  is  not  in  general  necessary,  in  questions  relating  to  real  prop-  daries. 
erty,  that  the  occupying  tenants  under  leases  should  be  parties,  lessees  not 
unless  their  concurrence  is  necessary,  as  in  the  case  above  referred  *°  general 

.  necessary. 

to  of  the  lessee  of  a  tenant  in  common ;  or  unless  the  object  of  the  Qniesg  in  pur- 
suit is  to  restrain  an  ejectment  brought  against  them  instead  of  tJ^ion; 
against  their  landlord ;  as  in  the  case  of  Lavoley  v.  TFo/cfon,*  in  restrain  an 
which  Lord  Eldon  allowed  a  demurrer  for  want  of  parties  to  a  bill  ejectment 
by  the  owner  of  an  estate,  to  restrain  an  action  of  ejectment  against 
his  tenant  without  making  him  a  party ;  observing,  however,  that 
if  the  plaintiff  in  Equity  had  been  made  a  defendant  at  Law,  as  he 
might  have  been,  he  should  not  have  thought  it  necessary  to  make 
the  tenant  a  party  to  the  bill,  notwithstanding  his  being  a  co-de- 
fendant ;  but  that,  as  he  was  the  only  defendant  at  Law,  he  must 
be  a  party  to  the  bill.* 

But,  although  it  is  not  usual,  in  suits  relating  to  property,  to  Owner  of  in- 
make  the  occupying  lessees  of  such  property  parties  to  the  proceed-  g®JJJ^*fg^ 
ings,  yet  if  such  lessees,  or  other  persons  having  only  limited  in-  «ees,  toestab- 
terests  in  the  property,  seek  to  establish  any  right  respecting  such  nghP" 
property,  it  is  necessary  that  they  should  bring  the  owners  of  the 
inheritance  before  the  Court,  in  order  that  in  case  the  suit  is  un- 
successful, the  decree  of  the  Court  dismissing  the  bill  may  be 
binding  upon  t  hem.    Thus,  to  a  bill  by  the  lessees  of  property  in 
a  parish  to  establish  a  modus,  the  owner  of  the  inheritance  must  When  a  mo- 
be  a  party;  and  for  the  same  rea89n,  if  there  is  a  question  con-  ^^1°*^'"'" 

1  Baring  «.  Nash,  1  Ves.  &  B.  556;  Ilea-  represent.    1  Story  Eq.  Jur.  656;  Gnskell 

ton  V.  Dearden,  16  Beav.  147.  «.  Gaskell,  6  Sim.  648;  Wottoii  v.  Cope- 

<  Wills  o.  SUde,  6  Vea.  498;  see  also  land,  7  John.  Ch.  140;  Striker  v,  Mott,  2 

Brassev  r.  Chalmers,  4  De  6,  M.  &;  G.  Paige,  387,  889;  Woodworth  v,  Campbell, 

628.    It  does  not  constitute  any  objection  6  Paige,  518. 

in   Equity,  that  the   partition  mav  not  *  Kayley  v.  Best,  1  R.  &  M.  659;  see 

finally  conclude  the  interests  of  nil  per-  also  M'lller  v.  Warmington,  1  J.  &  \V. 

sons,  as,  where  the  partition  is  asked  only  484;  Specr  v.  Crawter,  2  Mer.  410;  Attor- 

br  or  against  a  tenant  for  life,  or  where  ney-General  v.  Stephens,  1  K.  &  J.  724; 

there    are    contingent    interests  to  vest  1  Jur.  N.  S.  1039;  6  De  G.,  M  &  G.  Ill; 

in    persons  not  tn  tut.    For  the  Court  2  Jur.  N.  S.  51;  Siory  Eq.  PI.  §  165.    All 

will  »till  proceed  to  make  partition  be-  the  tenants  in  common  should  be  parlies 

tween  the  parties  before  the  Court,  who  to  a  suit  for  adjusting  land  t-.tles.    Pope 

possess  competent  present  interests,  such  v.  Melone,  2  A.  IC.  Mnrsh.  239. 

as  a  tenant  for  life  or'  for  years.    The  *  8  Swan.  142;  Poule  o.  Marsh,  8  Sim. 

partition  in  such  cases,  however,  is  bind-  628. 

ing  only  upon  those  parties  who  are  before  ^  See  Story  Eq.  PI.  %  151. 
tb«  Court,  and  those  whom  they  virtually 

▼ou  X.  U 
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OP  PARTIES   TO  A   SUIT, 


,Ch.  V.  §  1. 


or  fees  of 
officei 


or  a  right  of 
way. 


Where  juris- 
diction with- 
drawn from 
Court  of  Law. 


Lessee  may 
sue  for  titnes, 
without  les- 


sor: 


SecuSj  where 
claim  under 
parol  demise. 


ceming  a  right  of  common,  though  a  leaseholder  may  enforce  it  at 
Law,  yet  if  he  bring  a  bill  in  Equity  to  establish  such  right,  he 
must  bring  the  persons  in  whom  the  fee  of  his  estate  is  Tested  be- 
fore the  Court ;  ^  and  so,  in  a  suit  in  Equity  to  establish  a  right  to 
fees  in  an  office,  although  in  an  action  at  Law  for  such  fees  it  is 
not  necessary  to  make  any  person  a  party  but  the  one  who  has 
actually  received  such  fees,  yet  in  Equity  it  is  necessary  to  have  all 
persons  before  the  Court  who  have  any  pretence  to  a  right.* 

Upon  the  same  principle,  where  a  bill  filed  by  a  lessee  against  a 
lord  of  a  manor,  and  the  tenant  of  a  particular  house,  to  have  the 
house,  which  obstructed  the  plaintiff's  way,  pulled  down,  and  to  be 
quieted  in  the  possession  of  the  way  for  the  fixture,  the  defendant's 
counsel  objected  for  want  of  parties,  because  the  plaintiff's  lessor 
was  not  before  the  Court,  and  the  objection  was  allowed.' 

These  cases  all  proceed  upon  the  principle  before  laid  down, 
namely,  that  of  preventing  a  defendant  fi'om  being  harassed  by  a 
multiplicity  of  suits  for  the  same  thing ;  in  consequence  of  which 
principle  it  is  held  to  be  a  rule  of  a  Court  of  Equity,  that  if  you 
withdraw  a  question  fi'om  a  Court  of  Law  for  the  purpose  of  in- 
sisting upon  a  general  right,  you  must  have  all  the  parties  before 
the  Court  who  are  necessary  to  make  the  determination  complete, 
and  to  quiet  the  question.^ 

The  application  of  this  rule,  however,  is  strictly  confined  to  cases 
where  the  lessee  seeks  to  establish  a  general  right ;  where  he  only 
seeks  that  which  is  incidental  to  his  situation  as  tenant,  he  need 
not  make  his  landlord  a  party.  Thus,  a  lessee  of  tithes  may  file  a 
bill  for  tithes  against  an  occupier,  without  making  his  lessor  a  party, 
because  the  claim  to  tithes  abstracted,  is  merely  possessory ;  and, 
upon  the  same  principle,  where  an  occupier  who  was  sued  for  tithes 
by  the  lessee  of  an  impropriate  rector,  filed  a  cross-bill  against  such 
rector  for  a  discovery  of  documents,  Ac,  a  demurrer  to  such  biU  by 
the  rector  was  allowed.* 

In  order  to  entitle  a  lessee  to  sue  for  tithes  without  his  lessor, 
he  must  claim  under  a  demise  by  deed,  because  tithes,  being  things 
which  lie  in  grant,  cannot  be  demised  by  paroly  and  a  decree  in 
favor  of  a  plaintiff  claiming  under  a  verbal  demise,  would  therefore 
be  no  bar  to  another  suit  for  the  same  tithes  by  the  lessor.  Upon 
this  ground,  in  Henning  v.  Willis,^  the  Court  of  Exchequer  allowed 
a  demurrer  to  the  plaintiff's  bill  because  the  impropriator,  who  was 
the  lessor,  was  not  a  party,  and  the  plaintiff  having  submitted  to 
the  demurrer,  obtained  leave  to  amend  his  bill  by  making  the  im- 


1  Poore  V.  Clark,  2  Atk.  616;  Story  Eq. 
PI.  §  121. 

2  Pawlet  9.  Bishop  of  Lincoln,  2  Atk. 
296. 

s  Poore  V.  Clark,  2  Atk.  616. 


*  Poore  V.  Clark,  2  Atk.  616 ;  see  Crews 
V.  Burcham,  1  Black,  U.  S.  812 

6  Tooth  V.  The  Dean  &  Chapter  of  Can- 
terbanr,  3  Sim.  61. 

«  8  Wood,- 29;  SGwil.  898. 
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propriator  a  party.^  A  similar  demurrer  was  put  in  to  a  bill  for  Ch.  v.  §  l. 
tithes  by  a  lessee  under  a  parol  demise,  in  Jackson  v.  Ben^on^  and  ^-^  y — "^ 
allowed ;  leave  being  also  given  to  amend,  by  making  the  impro- 
priator a  party ;  and  in  WxUiamB  v.  Jonesf  the  principle  to  be 
deduced  from  the  foregoing  cases  was  recognized  by  Lord  Lynd- 
hurst  C.  B.  In  that  case  the  vicar,  who  was  the  lessor,  had  been 
originally  made  a  party  to  the  suit,  but  as  he  had  by  his  answer 
disclaimed  all  interest  in  the  tithes  in  question,  the  plaintiff  had 
dismissed  the  bill  as  against  him^  and  brought  the  suit  to  a  hearing 
against  the  occupier  only ;  and  Lord  Lyndhui*st  held,  that  as  the 
vicar  had  been  originally  a  party,  the  circumstance  of  the  bill  hav- 
ing been  dismissed  as  against  him,  made  no  difference,  for  although 
his  disclaimer  could  not  be  read  against  the  other  defendants,  no 
inconvenience  could  arise,  because  the  les£'or,  after  such  disclaimer, 
would  never  be  allowed  to  set  up  any  claim  against  the  occupier 
for  the  same  tithes. 

The  rule,  that  persons  claiming  joint  interests  in  an  estate  can-  joint-tenanta 
not  sue  without  making  their  companions  parties,  applies  equally  of  l«g«T; 
whether  the  subject-matter  of  the  suit  be  real  or  personal  property; 
thiis,  where  a  legacy  is  given  to  two  jointly,  one  cannot  sue  for  it 
alone ;  though  where  there  are  several  legacies,  each  may  sue  for 
his  own.^    And  so,  where  there  are  several  persons  interested  as 
joint-tenants,  in  money  secured  by  mortgage,  they  must  all  be  joint-tenants 
made  parties  to  a  bill  to  foreclose  such  moitgaffe.*    This  was  de-  of  mortg;ag« 

nioncry  in 

cided  to  be  the  law  of  the  Court  by  Lord  Thurlow,  in  the  case  of  foreclosure 
IxAJoe  V.  Morgan^  where  a  mortgagee  had  assigned  the  money  se-  "*"^' 
cured  by  the  mortgage  to  three  persons  as  joint-tenants.    In  that 
case,  his  Lordship  appears  to  have  laid  a  stress  upon  the  circum- 
stance of  the  parties  interested  in  the  money  being  joint-tenants ; 
from  ^hich  it  has  been  inferred  that  a  tenant  in  severalty  or  in 
common  might  foreclose  as  to  his  share,  without  making  the  other  q^  tenants  in 
persons  interested  in  the  money  parties ;  and  a  decree  to  this  effect  common, 
was  actually  made  by  Lord  Alvanley  M.  R.  in  a  case  where  trustees 
of  money  belonging  to  several  individuals  had  laid  it  out  on  a 
mortgage,  and  afterwards  one  of  the  persons  entitled  to  part  of  the 
mortgage  money  filed  a  bUl  against  the  mortgagor  and  the  trustees 
for  his  share  of  the  mortgage  money,  or  a  foreclosure ;  which  was 


1  The  bill  was  amended,  bj  making  the 
les)(or  a  defendiint,  and  praying  thnt  the 
occupier  might  be  decreed  to  account 
with  the  lessor,  and  that  what  should  be 
found  due  in  the  account  might  be  pa'd 
into  Court  tor  the  benefit  of  the  plain- 
tiff. S«e  Lord  Lyndhurst's  judgment  in 
Williams  v.  Jones,  Younge,  266. 

S  M'Lel.  62;  13  Pri.  181. 

•  1  Younge,  252. 

«  Haj'cock  0.  Haycock,  2  Ch.  Ca.  124. 


So  where  a  legacy  is  given  to  A.  and  B.  in 
equal  moieties,  a  bill  will  lie  b}'  A.  for  his 
moiety,  without  making  B.  a  party  to  the 
suit.  Hughson  v.  Cookson,  8  x .  &  C.  678. 

^  Stucker  tr.  Stucker,  8  J.  J.  Marsh.  801 ; 
Wing  r.  DaVis,  7  Greenl.  81 ;  Palmer  ©. 
Earl  of  Carlisle,  1  S.  &  8.  428;  Story  Eq. 
PI.  §  201 ;  Noves  v.  Sawyer,  8  Vt.  160  ; 
Woodward  «.  Wood.  19  Ala.  218. 

•  1  Bro.  C.  C.  868;  and  see  Stansfield 
v.  Hobson,  16  Beav.  190. 
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Ch.  V.  §  1. 


All  persons 
interested  in 
mortgage 
money  ore 
necessaxy; 


but  some  of 
the  beneficia- 
ries therein 
may  now  be 
dispensed 
with. 


AH  persons 
entitled  to 
redeen^. 


Owner  of  one 
of  two  estates 
mortgaged 
for  same  sum, 
cannot  re- 
deem bis  part 
separately. 


entertained,  although  the  parties  interested  in  the  rest  of  the  monej 
were  not  before  the  Court.^ 

In  a  case  before  Sir  John  Leach  V.  C,  however,  it  was  deter- 
mined that  there  can  be  no  redemption  or  foreclosure  unless  all 
the  parties  interested  in  the  mortgage  money  are  before  the  Court ; 
and,  on  this  ground,  a  bill  by  a  person  entitled  in  severalty  to  one- 
sixth  of  the  mortgage  money,  to  foreclose  one-sixth  of  the  estate, 
was  dismissed  with  costs.*  The  rule  as  laid  down  by  Sir  John 
Leach,  in  the  case  above  cited,  is  now  modified-  by  the  provision  of 
the  late  Act  enabling  trustees,  in  suits  relating  to  real  or  personal 
estate  vested  in  them,  to  represent  the  persons  beneficially  entitled,* 
unless  the  Court  requires  such  persons  to  be  parties ;  and  the  Court 
has,  accordingly,  in  a  redemption  suit,  dispensed  with  some  of  the 
beneficiaries,  though  it  appears  that  it  will  not  dispense  with  all.* 
In  a  foreclosure  suit,  however,  the  trustees  of  the  debt,  under  an 
assignment  for  the  benefit  of  creditors,  were  held  sufficiently  to 
represent  all  the  creditors.* 

As  a  person  entitled  to  a  part  only  of  the  mortgage  money  cannot 
foreclose  the  mortgage  without  bringing  the  other  parties  interested 
in  the  mortgage  money  before  the  Court,  so  neither  can  a  mortgagor 
redeem  the  mortgaged  estate  without  making  all  those  who  have  an 
equal  right  to  redeem  with  himself  parties  to  the  suit.* 

For  this  reason  it  was  held,  in  Lord  Chclmonddey  v.  Lord  Clin- 
ton^ that  where  two  estates  are  mortgaged  to  the  same  person  for 
securing  the  same  sum  of  money,  and  afterwards  the  equity  of 
redemption  of  one  estate  becomes  vested  in  a  different  party  from 


1  Mont^omerie  o.  The  Marquis  of  Bath, 
8  Ves.  660.  In  Mr.  Bck's  note  (1)  to 
Lowe  V.  Morgan,  1  Bro.  G.  C.  (Perkins's 
ed.)  868f  he  submits,  that  tlie  decision  in 
Montgomerie  v,  M.  of  B.,  vbi  supra,  is 
evidently  wrong.  See  also  Story  Eq.  PL 
§201. 

2  The  assignment  of  a  note  secured  by 
mortgage,  is  not  an  assignment  of  the 
mortgage.  The  assignee,  however,  in 
such  CHse  has  an  equitable  interest  in  the 
mortgage,  which  a  Court  of  £quity  will 
uphold  Hnd  protect ;  and,  therefore,  when 
a  bill  is  brought  to  foreclose  or  redeem 
the  mortgage  the  assignee  should  be  mude 
a  partj'  to  the  suit  btone  v  Locke,  46 
MHine,  445. 

«  16  &  16  Vic.  c  86,  §  42,  r.  9. 

4  Stansfield  v.  Hobson,  16  Beav.  189. 

^  Alorley  v.  Morley,  26  Beav.  263 ;  see 
Thomas  v.  Dunning,  5  De  G.  &  S.  618 ; 
Knight  V.  Powell,  24  Beav.  436;  4  Jur. 
N.  S.  197. 

0  Chapman  v.  Hunt,  1  McCarter  (N.  J.), 
149;  Story  Eq.  PI.  §  201;  Mitford's  Pi. 
89, 164 ;  I^arge  v.  Van  Doren,  1  McCarter 
(N.  J.),  208. 

A  mortgagor,  filing  his  bill  to  redeem, 
may  bring  before  the  Court  all  parties  who 


might  call  for  redemption;  or  he  may 
brinjg  his  bill  against  tne  last  mortgagee, 
if  he  choose  to  incur  the  risk  of  a  fore- 
cio^'Ure  by  a  prior  mortga${ee  during  its 
pendency.  Stone  r.  Bartlett,  46  Maine, 
438,  443.  In  IMatt  v.  Squire,  12  Met,  4^4, 
it  was  held  that  one  of  two  joint  assignees 
of  a  second  mortgage  could  miiintain  a 
bill,  in  liis  individuHiuame,  to  redeem  the 
prior  mortffHge,  without  joining  his  oo- 
assignee.  Uewey  J.  said:  **  The  plaintiff 
has  a  lep'al  interest,  as  assignee  of  that 
mortgage,  although  not  the  entire  interest. 
His  redemption  will  enure  to  the  benefit 
of  his  co-tenant.  Ue  can  only  redeem  by 
payment  of  nil  claims  of  the  defendant 
under  the  prior  mortgage  to  tiie  same 
extent  as  would  have  been  paid  if  the 
co-assignee  were  a  party  to  the  bill ;  and 
therefure  the  defendant  can  snstain  no 
injury."  When  this  case  came  again 
befi)re  the  Court  the  same  learned  Judge 
said:  "It  was  somewhat  questionHble, 
whether  the  pinintifi;  as  joint  assignee, 
could  rely  upon  this  mortgage  to  support 
a  bill  to  redeem  tiled  by  him  alone.  But 
the  Court  held  that  he  might.**  Piatt  v. 
Squire,  6  Cush.  668. 
.    ^  2  Jac.  &  VV.  8, 134. 
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the  other,  the  owner  of  one  cannot  redeem  his  part  separately.  Ch.  V.  §  i. 
The  mortgagee  is  entitled  to  insist  that  the  whole  of  the  mort-  ^*-— y— — ' 
gaged  estate  shall  be  redeemed  together ;  and,  for  this  purpose, 
that  all  the  persons  interested  in  the  several  estates  or  mortgages 
should  be  made  parties  to  a  bill  seeking  an  account  and  redemp- 
tion.^ The  same  rule  prevailed  in  PaJlk  v.  Lord  Clinton^  which 
differed  from  that  of  Lord  Cholmcnddey  v.  Lord  Clinton^  above 
cited,  in  the  circumstance,  only,  of  its  being  a  bill  by  a  second 
mortgagee  of  part  of  an  estate  to  redeem  a  first  mortgage,  which 
embraced  the  whole  property. 

In  the  above  cases,  the  mortgage  of  the  two  estates  was  for  the  Owner  of  two 
same  sum  of  money,  and  was  part  of  the  same  transaction.    The  ^ffe^tow^ 
rule,  however,  has  been  extended  to  cases  where  a  mortgage  has  cure  different 
been  of  two  distinct  estates  to  the  same  mortgagee  for  securing  redeem^^ 
different  sums  of  money;  and  it  has  been  decided  in  many  cases,  ®°^y» 
that  a  mortgagee  of  two  separate  estates,  upon  distinct  transactions 
from  the  same  mortgagor,  is  entitled  to  hold  both  mortgages  till 
the  amount  due  upon  both  be  discharged ;  and  tfiat  even  against 
the  purchaser  of  the  equity  of  redemption  of  one  of  the  mortgaged 
estates  without  notice ;  so  that  the  mortgages,  although  for  dis- 
tinct sums,  are  in  effect  for  one  sum.     Upon  this  principle,  where 
the  purchaser  of  the  equity  of  redemption  of  a  mortgaged  estate 
filed  his  bill  against  the  mortgagee,  to  redeem,  and  the  defendant, 
by  his  answer,  stated  a  subsequent  mortgage  made  to  him,  by  the 
same  mortgagor,  of  a  distinct  estate  for  a  distinct  debt,  it  was  held 
that  the  persons  interested  in  the  equity  of  redemption  of  the  sec- 
ond mortgage  were  necessary  parties  to  the  suit.*    And  this  rule 
prevails  although  one  mortgage  be  a  pledge  of  personalty  and  the  though  one 
other  a  mortgage  of  realty.*    It  does  not,  however,  hold  longer  mortgage  be 
than  while  both  mortgages  continue  united  in  the  same  mort-  andthe other 
gagee ;  so  that  if  a  mortgagee,  having  two  distinct  mortgages  on  ®^  re*lty* 
two  separate  estates,  assigns  one  of  the  mortgages  to  a  third  per- 
son, the  assignee  of  the  assigned  mortgages  need  not  be  brought 
before  the  Court  in  a  suit  to  redeem  the  other.* 

The  rule  which  requires  that  in  a  bill  filed  for  the  purpose  of  j^^  ^^^ . 
redeeming  a  mortgage,  the  plaintiff  should  bring  before  the  Court  second  mortr- 
all  those  who,  as  well  as  himself,  have  a  right  to  redeem,  has  been  SS^m^the 
held  to  apply  to  a  second  incumbrancer  filing  a  bill  to  redeem  a  ^"*i  ™ort- 
prior  incumbrance,  who  must,  in  such  case,  bring  the  mortgagor,  saiy  putv. 

1  Story  Eq.  PI.  §  182;  Bailey  «.  Myrick,       16  Jor.  114 ;  Tawell  «.  Smith,  2  De  G.,  & 
S6  Maine,  60.  G.  713 ;  4  Jur.  N.  S.  1090:  Vint  v.  Padget, 

2  12  V^-s.  48.  2  De  G.    &  J.  611;   4  Jur.  N.  S.  1122; 

*  Ireaon  v  Denn,  2  Cox,  425;  see  Stor)'       Selby  v.  Porofret.  1  J.  &  H.  836;  7  Jur. 
£o.  PI  §  287.  N.  S.  860;  8  De  G.,  F.  &  J.  695;  ib.  835, 

*  Jones  V.  Smith,  2  Yes.  J.  372,  reversed      L.  C. 

bv  House  of  Lords,  see  6  Yes.  229,  n. ;  see  <  Willie  v.  Lagg,  2  Eden,  78. 

alao  Watts  V.  Symea,  1  De  G.,  M.  &  G.  240 ; 
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cumbered 
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Execution  of 
trusts  of  sur- 
plus. 


as  well  as  the  prior  incumbrancer  before  the  Court.^  This  is  a 
rule  of  long  standing,  and  was  followed  by  Lord  Thuriow,  when 
his  adherence  to  it  was  very  inconvenient  in  consequence  of  the 
heir-at-law  of  the  mortgagor  being  abroad.  His  Lordship  then 
said,  that  it  seemed  to  him  ^^  impossible  that  a  second  mortgagee 
should  come  into  Court  against  the  first  mortgagee  without  making 
the  mortgagor  or  his  heir  a  party.  The  natural  decree  is,  that  the 
second  mortgagee  shall  redeem  the  first  mortgagee,  and  that  the 
mortgagor  shall  redeem  him  or  be  foreclosed."  *  The  same  rule 
was  confirmed  by  Lord  Eldon,  in  PcXk  v.  Lord  ClirUonf  and  has 
ever  since  been  acted  upon  as  the  rule  of  the  Court.* 

But  although  a  second  mortgagee  seeking  to  redeem  a  first  mort- 
gagee, must  make  the  mortgagor  or  his  heir  a  party,  yet  he  may,  if 
he  please, /brec?056  the  mortgagor  and  a  third  mortgagee,  without 
bringing  the  first  mortgagee  before  the  Court,  because  by  so  doing 
he  merely  puts  himself  in  the  place  of  the  mortgagor  and  stibse- 
quent  mortgagee,  and  leaves  the  first  mortgagee  in  the  situation 
in  which  he  stood  before.*  And  if,  in  such  a  case,  he  makes  the 
prior  mortgagee  a  party,  he  must  offer  to  redeem  him.*  For  the 
same  reason  it  has  been  held  that  a  third  mortgagee  buying  in 
the  first,  need  not  make  the  second  mortgagee  a  party  to  a  bill  to 
foreclose  the  mortgagor.  Upon  the  same  ground  it  is  unnecessary, 
in  a  bill  by  creditors  or  incumbrancers  for  the  sale  of  an  estate,  to 
make  annuitants,  or  other  prior  incumbrancers,  parties ;  ^  and  so, 
in  a  suit  for  the  execution  of  a  trust  by  those  claiming  the  ultimate 
benefit  of  the  trust  after  the  satisfaction  of  prior  charges,  it  is  held 
not  to  be  necessary  to  bring  before  the  Court  the  persons  claiming 
the  benefit  of  such  prior  charges ;  and,  therefore,  to  a  bill  for  the 
application  of  a  surplus  after  payment  of  debts  or  legacies,  or  other 
prior  incumbrances,  the  creditors,  legatees,  or  incumbrancers  need 
not  be  parties.® 


1  Thompson  v.  Baskerville,  8  Gh.  Rep. 
216;  Farmer  v.  Curtis,  2  Sim.  466;  and 
see  Hunter  v.  Macklew,  6  Hare,  288. 

a  Fell  V.  Brown,  2  Bro.  C.  C.  276. 

«  12  Ves.  48. 

*  Storv  Eq.  PI.  §§  84, 186, 195;  see  Hal- 
lock  V.  Smith,  4  .lohn.  Ch.  649;  4  Kent 
(11th  ed.),  186.  In  a  suit  for  the  fore- 
closure of  a  mortga|]^  of  real  estate, 
claimed  as  a  homestead,  the  wife  being  a 
necessary  party  to  a  full  adjustment  of 
the  controversy,  should  be  allowed  to 
intervene.  Sargent  v.  Wilson,  5  Cal.  504. 
So  the  wife  should  be  mnde  a  party  to  a. 
bill  to  foreclose  a  mortgage  executed  by 
her  and  her  husband.  Johns  v.  Reardon, 
8  Md.  Ch.  Decis.  67.  In  a  bill  to  redeem 
by  a  widow,  who  is  entitled  to  dower  in 
her  husband's  lands,  subject  to  a  mortgage 
executed  in  his  lifetime,  in  which  she 
joined  to  release  dower,  she  may  join'  as  a 
co-defendant  to  the  mortgagee,  one  who 


after  the  execution  of  the  mortgage,  pur- 
chased her  husband^s  interest  in  the  land. 
McCabe  v,  Bellowes,  1  Allen.  269. 

^  Richards  v.  Cooper,  5  B.  804;  Lord 
Hollis's  case,  cited  8  Ch.  Rep.  86 ;  Rose  «• 
Pa^,  2  Sim.  471;  Brisco  v.  Kenrick,  1 
C.  P.  Coop.  t.  Cott  871 :  and  see  Arnold 
V.  Bainbrigge,  2  De  G.,  F.  &  J.  92; 
Audsley  v.  Honn,  26  Beav.  195;  6  Jur. 
N.  S.  205;  4  Jur.  N.  S.  1267;  1  De  G.,  F. 
&  J.  226;  Story  Eq.  PI.  §  198;  sea 
Person  v.  Merrick,  5  Wis.  231;  Wright  v. 
Bund}',  11  Ind.  898. 

«  Gordon  v.  Horsfall,  6  Moore,  898;  11 
Jur.  669. 

7  Rose  «.  Page,  2  Sim.  471;  see  Parker 
t;.  Fuller,  1  R.  &  M  656. 

8  L.  Red.  175.  In  Kunkel  v.  Markell, 
26  Md.  407,  Weisel  J.  said:  ''  The  principle 
is  well  established  that  upon  a  bill  to  fore- 
close, the  mortgagor  is  a  necessary  party, 
unless  the  bill  discloses  a  state  of  facts  or 
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Under  the  provisioDS  of  the  late  Act  above  referred  to  with 
regard  to  trustees  representing  their  cestui  qice  trusts^  it  has  been 
held,  that  when  the  mortgaged  estate  was  vested  in  trustees,  who 
also,  as  executors  of  a  will  or  otherwise,  were  the  persons  who 
would  be  in  possession  of  the  funds  for  payment  of  the  mortgage 
debt,  they  might  properly  represent  the  beneficiaries,"  but  that 
when  thb  was  not  the  case,  the  cestui  que  trusts^  or  some  of  them, 
must  be  before  the  Court.* 

When  the  mortgagor  has  become  banknipt,  he  is  not  a  necessary 
party  to  a  suit  for  foreclosure,  even  if  the  assignees  disclaim ;  * 
though  the  last  proposition  appears  to  have  been  doubted  by  Sir 
James  Wigram  V.  C.* 

The  same  principle  which  calls  for  the  presence  of  all  persons 
having  an  interest  in  the  equity  of  redemption  in  the  case  of  bills 
to  redeem  a  mortgage,  requires  that  where  a  mortgagee  seeks  to 
foreclose  the  mortgagor,  he  should  bring  before  the  Court  all  per- 
sons claiming  an  interest  in  the  mortgage ;  ^  therefore,  a  derivative 
mortgagee  must  make  the  original  mortgagee,  or,  if  dead,  his  repre- 
sentative, a  party  to  a  bill  against  the  mortgagor  for  foreclosure  J 

I^  however,  a  mortgagee  has  assigned  or  conveyed  away  from 
himself,  not  only  the  money  due  on  the  mortgage,  but  also  the 
mortgaged  premises,  the  assignee  may,  as  we  have  seen,  foreclose 
without  making  the  original  mortgagee  a  party,*  and  upon  the 
same  principle,  it  may  also  be  inferred,  from  the  case  of  Itenvoize 
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a  condition  of  things,  —  as  for  instance, 
the  insolvency  of  the  mortgagor,  —  which 
would  render  the  making  of  him  a  pnrty 
unnecessary."  "  Upon  a  bill  of  foreclo- 
sure,**  Mr.  Ju.«tice  Storj'  says,  "  the  mort- 
gagor himself  is  a  necessary  party,  as 
well  as  the  incumbmncers,  whenever  he 
possesses  any  right  which  may  be  affected 
by  the  decree ;  ror  he  is  a  proper  party  to 
the  account  of  what  is  due  on  the  mort- 

fage;  and  ultimately  he  is  entitled  to  re- 
eem  against  all  the  incumbrancers,  as 
the  person  having  the  ultimate  interest.'* 
Story  Ko.  PI.  §  196;  Hallock  v.  Smith,  4 
John.  Cn.  640;  Farmer  v.  Curtis,  2  Sim. 
466;  Worthington  v.  Lee,  2  Bland,  678. 
But  when  the  mort^gor  has  conveyed 
the  mortgaged  premises  by  deed  of  war- 
ranto* to  a  third  partv  he  cannot  maintain 
a  bill  to  redeem.  Phillips  v.  Leavitt,  64 
Maine,  406,  407. 

If  the  equity  of  redemption  belongs  to 
different  persons,  as  devisees,  or  as  lega- 
tees, having  charges  thereon,  all  of  them 
ahould  be  joined  as  defendants.  Story 
£q.  PI.  $)  103,  107;  McGown  v.  Yorks, 
e  John.  Ch.  460. 

If  the  mortga^r,  who  is  owner  of  the 
fee,  should  die,  bis  heir  is  an  indispensable 
party  to  a  bill  to  foreclose.  Story  Eq.  PI. 
1 196. 

.Where  the  mortgagor  has  conveyed  his 


equity  of  redemption  absolutely,  the  as- 
signee only  need  be  made  a  party  to  the 
bill  to  foreclose.    §  197. 

M6  &  16  Vic.  C.  86  §  42. 

3  Hnnman  v.  Riley,  0  Hare  App.  40; 
Sale  r.  Kitson,  3  De  G.,  M.  &  6.  119;  17 
Jur.  170;  10  Hare  App.  60;  Wilkins  v. 
Reeves,  8  W.  R.  806 ;  L.  R.  8  Eq.  494,  V. 
C.  W.;  Marriott  v.  Kirkham,  8  Giff.  686; 
8  Jur.  N.  S.  879. 

>  Goldsmith  v.  Stonehewer,  9  Hare  App. 
88;  17  Jur.  199;  Younff  v.  Ward,  10  Hare. 
App.  68;  Cropper  v.  Mellersb,  1  Jur.  N. 
S.  299,  V.  C.  8  ;  and  see  Siffken  v.  Davis, 
Kav  App.  21 ;  Wilkins  v.  Reeves,  iupin ; 
Tuderv  Morris,  1  Sm.  &  G.  608;  Wat- 
ters  V.  Jones,  6  Jur.  N.  S-  580,  V.  C.  S. 

«  Collins  V.  Shirley,  1  R.  &  M.  638 ;  Ker- 
rick  V.  Saffery,  7  Sim.  817;  see  also  Cash 
V.  Belcher,  1  Hare,  810;  6  Jur.  190;  Ford 
V.  White.  16  Beav.  120. 

fi  Sin$rleton  o.  Cox,  4  Hare,  826. 

0  See  Story  Eq.  PI.  §  199;  4  Kent  (11th 
ed.),  186;  Western  Reserve  Bank  v.  Pot- 
ter, 1  Clarke,  482. 

7  Hobart  v.  Abbot,  2  P.  Wms.  643. 

8  Miller  V.  Henderson,  2  Stockt.  (N*.  J.) 
820, 194.  A  mortgagee  of  land  who  has 
assigned  his  interest  in  the  mortgage  since 
the  breach  of  the  condition  may  be  in- 
cluded as  a  defendant  in  a  bill  to  redeem. 
Doody  V.  Pierce,  9  Allen,  141. 
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V,  Cooper^  that  where  a  mortgagee  has  devised  his  interest  in  the 
mortgage  in  such  a  manner  as  to  pass  not  only  the  mortgage  money 
but  the  estate  mortgaged,  the  devisee  alone  may  foreclose  without 
making  the  heir-at-law  of  the  original  mortgagee  a  party,*  unless 
he  claims  to  have  the  will  established ;  *  in  which  case  he  must  be 
made  a  defendant,  because  it  has  been  held  that  a  devisee  and  heir 
cannot  join  in  the  same  suit,  even  upon  an  allegation  that  they  have 
agreed  to  divide  the  matter  in  question  between  them.* 

The  rule  which  requires  that  all  parties  interested  in  the  object 
of  a  suit  should  be  parties  to  the  bill,  applies  to  all  cases  in  which 
an  account  is  sought  against  a  defendant.  One  person  cannot  ex- 
hibit a  bill  against  an  accounting  party  without  bringing  before 
the  Court  all  persons  who  are  interested  in  having  the  account 
taken,  or  in  the  result  of  it,  otherwise  the  defendant  might  be 
harassed  by  as  many  suits  as  there  are  parties  interested  in  the 
account.*  Thus,  in  a  suit  for  a  partnership  account,  or  for  a  share 
of  a  partnership  adventure,  it  is  in  general  necessary  that  all  per- 
sons having  shares  in  the  same  adventure  should  be  parties,^  and  a 
residuary  legatee  seeking  an  account  and  share  of  the  residue, 
must  bring  before  the  Court  all  the  parties  interested  in  that 
residue :  ^   either  active  parties,  by  making  them  plaintifi&  or  de- 


1  6  Mnd.  871. 

s  Grnham  v.  Carter,  2  Hen.  &  M.  6. 

<  Lewis  V,  Xangle,  2  Yes.  681. 

<  Cholmondeley  v.  Clinton,  1  T.  &  R. 
104. 116. 

«  McCabe  v.  Bellowes,  1  Allen,  269, 270; 
Kew  England,  &c.,  Bank  v.  Newport  Steam 
FflctoTy,  6  R.  I.  164. 

^  Ireton  tr.   Lewis,  Rep.    t.  Finch,  96'; 
MofTatt  V.  Farquharson,  2  Bro.  C.  C  888, 
and  Mr.  Belt's  note  (1);   but  it  is  to  be 
observed,  that  notwithstanding  the  deci- 
sion in  this  case,  they  may  be  made  qiiawi 
parties  by  the  plaintiff  suinpr  on  behalf 
of  himself  and  on  their  behalf.    Good  v, 
Blewit,  18  Yes.   897;  and  see  Hills  v. 
Nnsh,  1  Phil.  694;  10  Jur.   148;  Cullen 
V.  Duke  of  Queensberry,  1  Bro.  C.  C  101, 
and  Mr.  Belt's  note;  Dozier  v.  Edwards, 8 
Litt.    72;   Story   Eq.    PI.   §    166;   Stoiy 
P«rtn.  §  449;   Collyer  Parln.  (Perkins's 
ed.)  §  861;  Wells  v.  Strange,  6  Geo.  22; 
Mudgett  V.  Gager,  62  Maine,  641.    When 
a  bill  in  Equity,  brought  by  one  of  four 
partners,  against  one   only  of  the  other 
three,  for  an  account,  &c.,  alleges  that  the 
other  two  are  not  within  the  jurisdiction 
of  the  Court;   that  all  the  others  have 
received  their  full  share  of  the  partner- 
ship effects;  nnd  th:it  the  defendant  has 
received  much  more  than  his  share,  and 
the  plaintiff  much  less;  a  demurrer  to  the 
bill,  for  non-joinder  of  the  other  partners 
as    defendants,    will    not    be    sustained. 
Towle  r.  Pierce,  12  Met.  829;  see  Srory 
Eq.  PI.  §  78;  Yose  r.  Philbrook,  8  Stoiy, 


886;  Lawrence  v.  Pokes,  68  Maine,  110, 
116;  Mallow  v.  Hinde,  12  Wheat.  1&8; 
Fuller  e.  Benjamin,  23  Maine,  256 ;  Mud- 
gett  V.  Gnger,  62  Miiine,  641. 

But  a  bill  seeking  an  adjustment  of  the 
mccounts  between  the  part-owners  of  a 
vessel,  some  of  whom  reside  without  the 
jurisdiction  of  the  Court,  cannot  be  sus- 
tained, unless  such  non-residents  are 
summoned  to  answer,  or  it  appears  from 
the  allegtitions  in  the  bill  that  not  only 
their  interests  will  not  be  pi-ejudiced  by 
the  decree,  but  also  that  they  are  not 
nccessarv  to  the  just  ascertainment  of  the 
merits  of  the  case.  Mudgett  «.  Gager,  62 
Maine,  641.  It  is  not  enough  that  the  bill 
allege  that  the  plaintiff  does  not  claim 
there  is  any  thing  due  to  him  from  said 
non-residents;  or  that  he  does  not  seek 
thereby  to  recover  any  thing  from  them. 
Mudgett  r.  Gager,  gupra.  Representa- 
tives of  a  deceased  purtner  should  be 
made  parties  to  a  bill  to  dissolve  a  part- 
nership, and  the  bill  may  be  amended  for 
that  purpose.  Buchard  v.  Boyce,  21  Geo. 
6.  To  a  clHim  seeking  payment  of  a  part- 
nership debt  out  of  the  assets  of  a  deceased 
partner,  the  surviving  partner  is  a  neces>«ary 
party.  Hills  v.  M'Kea,  6  Eng.  Law  &  Eq. 
233.  So  the  heirs  of  a  deceased  nartner 
must  be  purties  when  a  sa'e  of  real  estate 
is  sought  for  the  payment  of  finn  debts. 
Pugh  r.  Curric,  6  Ala.  448;  Lang  r.  War- 
ing, 25  Ala.  626 ;  Andrews  v.  Brown,  21 
Ala.  487. 
7  Parsons  v.  Neville,  8  Bro.  C  C  865. 
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fendants  to  the  bill ;  or  passive  parties,  by  serving  them  with 
notice  of  the  decree.*  And  so,  where  a  moiety  of  a  residue  was 
given  to  one  of  the  defendants  for  life,  and,  upon  his  decease,  to 
such  persons  as  she  should  appoint,  and,  in  default  of  appointment, 
to  certain  other  persons  for  life,  it  was  held  that  the  other  persons, 
although  their  interests  depended  upon  such  a  remote  contingency, 
ous:ht  to  be  before  the  Court.* 

Upon  the  same  principle  it  is,  that  in  suits  by  next  of  kin  against 
a  personal  representative  for  an  account,  the  Court  requires  that 
all  the  next  of  kin  should  be  parties  to  the  suit,"  in  the  same 
manner  as  in  the  case  of  residuary  legatees ;  either  as  plaintiff  or 
defendants  to  a  bill,  or  by  being  served  with  notice  of  the  decree.* 
It  is  to  be  observed,  that  in  all^  cases  where  the  parties  claim 
nnder  a  general  description,  or  of  being  some  of  a  class  of  persons 
entitled,  the  Court  would  not  formerly  make  a  decree  without 
being  first  satisfied  that  all  the  individuals  of  the  class,  or  who 
came  under  the  general  description,  were  before  it.  For  this  pur- 
pose the  Court,  in  cases  of  this  description,  before  directing  an 
account,  or  other  relief  prayed  by  the  bill,  referred  it  to  one  of  the 
Masters  to  inquire  who  the  individuals  of  the  class,  or  answering 
the  general  description,  were ;  and  then,  if  it  turned  out  that  any 
of  them  were  not  before  the  Court,  the  plaintiff  must  file  a  supple- 
mental bill,  for  the  purpose  of  bringing  them  in  before  the  cause 
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In  Cock  bum  ff.  Thompson,  16  Ve^.  828, 
Lord  Kldon  i'aid,  this  admits  of  exception, 
where  it  is  not  necessary,  or  inconvenient. 
Story  Eq.  PI.  §  89,  and'  notes,  §  208,  204; 
PritchHrd  v>.  Hicks,  1  Paipe,  258;  Shep- 
paril  r.  Starke,  8  Munf-  29;   Brown  v. 
Rkkett?,  8  .lohn.   Ch.   533;    Davoae    v. 
Fanning.  4  John.  Ch.  199;  West  v.  Ran- 
dall. 2   Mnson,  181,   190-199;    Huson  v. 
irKenzie,   Dey.   Kq.    463;    Arendell    v. 
Black  well,  ib.   354;  Bethel  v.  Wilson,  1 
Dpv.  &  Bat.  Eq.  610.    In  Brown  v.  Rick- 
ett9,3  John.  Ch.  553,  Mr.  Chancellor  Kent 
seems  to  have  thought,  thnt  all  the  resid- 
uary legatees  should  be  technically  par- 
ties by  name.    So  in  Davoue  v.  Fanning 
4  .John.  Ch.  199.    It  has.  however,  been 
intimated  and  maintained  in  other  cnses 
tliat  a  refiiduary  legatee  might  sue  in  be- 
half of  himself  and  all  others,  without 
making  them  technicHlly   parties.     See 
Kerile  r.  Ciary,  1   Paijje,  417,  419,  420, 
and  note;   Rom  v.   Craiy,  1  Paige,  416; 
Hallert  v.  Hallett,  2  Paige,  19,  20;  Egbert 
V.  Woods,  8  Pviige,  617.    Rule  1,  adopted 
in  15  &  16  Vic.  c.  86,  provides  that  "  any 
residuary  legatee    or  next  of  kin   may, 
without 'ser^'ing  the  remaining  residuary 
legatees  or  next  of  kin,  have  a  decree  for 
the*  administration  of  the  personal  estate 
of  a  deceased  person.** 

1  15  &  16  Vic.  c.  86,  §  42,  rr.  1,  8. 

s  Sherrit  v.  Birch,  8  Bro.  C.  C  229 


(Perkins's  ed.  note);  Davies  v.  Davies,  11 
£ng.  Law  &  Eq.  199 ;  Lenaghan  v.  Smith, 
2  Phil.  801;  11  Jur.  508;  but  qor  when 
the  share  has  been  ascertained  and  in- 
vested. Smith  V.  Snow,  8  Mad.  10;  Hares 
r.  Stringer,  15  Beav.  206 ;  see  also  Grace 
V.  Terrington,  1  Coll.  8.  A  contingent  in- 
terest depending  on  the  event  of  a  suit 
is  not  such  an  interest  as  to  make  the 
person  having  it  a  necessary  pnrty.  Bar- 
Dour  V.  Whitiock,  4  Monroe,  180;  see  Reid 
V.  Vanderheyden,  6  Cowen,  719. 

<  See  Hawkins  v.  Hawkins,  1  Hare, 
548,  546;  6  Jur.  688,  explaining  Caldecott 
V.  Caldecott,  C.  &  P.  183;  5  Jur.  212;  and 
see  Shuttleworth  o.  Howarth,  C.  &  P. 
280;  5  Jur.  499;  Noland  v.  Turner,  5  J.  J. 
Marsh.  179;  West  v.  Randall,  2  Mason, 
181;  Kellar  v.  Reelor,  5  Monroe,  578; 
Oldham  v.  Collins,  4  J.  J.  Marsh.  50; 
Story  Eq.  PI.  $  89,  and  cases  cited;  see 
also  Rule  1  in  preceding  note  1. 

4  16  &  16  Vic.  c.  86,  §  42.  rr.  1,  8. 

*  Where  one  of  the  next  of  kin  of  an 
intestate,  who  died  in  India,  procured 
letters  of  administration  to  his  effects 
here,  it  wrs  held  that  he  might  sue  the 
person  who  had  taken  out  an  Indian  ad- 
ministration, and  had  afterwards  come  to 
this  country,  without  making  the  rest  of 
the  next  of  kin  parties.  Sandilands  v. 
Inne<«,  8  Sim.  264;  but  see  Story  Eq.  PL 
§  179;  Story  Conf.  Laws,  §§  513,  614. 
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Ch.  V.  §  1.  was  finally  heard.^  And  according  to  Sir  James  Wigram  V.  C, 
^■*'  Y — — '  in  an' administration  suit,  in  which  inquiries  are  necessary  to  ascer- 
tain who  are  the  parties  beneficially  interested  in  the  estate,  it  is 
irregular  to  direct  the  accounts  to  be  taken  until  after  the  inquiries 
Formerly,  have  been  made,  and  the  Master  has  made  his  report.  But  where 
conSSgTnf  on  *^®  parties  interested  are  the  children  of  a  party  to  the  suit,  or  are 
result  of  in-  persons  of  a  class  in  such  circumstances,  that  the  Ck)urt  may  be 
<l^**^J  reasonably  satisfied,  at  the  hearing,  that  all  parties  beneficially 

interested  are  parties  to  the  record,  the  Court  may,  at  the  time  of 
directing  the  inquiries,  also  order  that,  if  the  Master  shall  find  that 
all  the  persons  beneficially  interested  are  parties  to  the  suit,  he  do 
then  proceed  to  take  the  account ;  this  is,  however,  an  irregularity; 
and  the  Court  will  not  make  the  order  in  that  form,  unless  it  be 
reasonably  clear  that  all  the  persons  interested  are  parties.^    Under 
But  now,  in-  the  present  practice  of  the  Court,  however,  it  being  no  longer 
not!^n  teraw,  i^^cessary  to  make  all  the  residuary  legatees  or  next  of  kin  parties 
be  preiimina-  for  the  purpose  of  the  decree,  although  it  is  usual  still  to  direct 
2e  accounts,  s^^h  an  inquiry  as  above  mentioned,  yet  it  should  not  in  terms  be 
made  preliminary  to  taking  the  accounts,  in  order  that  the  Judge's 
discretion  to  proceed  in  the  absence  of  the  parties  may  not  be 
fettered.* 
One  legatee         ^^  ^^  manner  as  in  the  case  of  residuary  legatees  and  next  of 
interested  in    Ian,  one  legatee  interested  in  a  legacy  charged  upon  real  estate, 
residuary  de-    one  of  the  persons  interested  in  the  proceeds  of  real  estate  directed 
^^**^  hav    *     *^  ^®  ®^^^'  ^^  ^^®  residuary  devisee  or  heir,  may  have  an  adminis- 
administra-      tration  decree,  without  making  the  others  of  the  class  parties  in 
bu?theother8  *^®  ^^*  instance ;  though  they  must  be  served  with  notice  of  the 
must  have       decree.* 

p.  ^  .  The  rule  that  all  persons  interested  in  an  account  should  be 
rule,  where  made  parties  to  a  suit  against  the  accounting  party,  will  not  apply 
wiSies^^ve  where  it  appears  that  some  of  the  parties  interested  in  such  ac- 
been  account-  count  have  been  accounted  with  and  paid ;  thus,  in  the  case  of  a 

ed  with  and 

paid;  bill  by  an  infant  cestui  que  trust  coming  of  age,  for  his  share  of 

a  fund,  it  is  the  constant  practice  to  decree  an  account  without 
requiring  the  other  cestui  qtce  trusts  who  have  come  of  age  before, 

^  But  see  Waite  v.  Templer,  1  S.  &  S.  pending  litigation,  and  in  all  cases  in  the 

819;  Story  £q.  PI.  §  90,  and  notes.    But  nature  of  trusts,  any  person  miiy  sue  on 

one  of  several   of  the  next  of  kin   of  behalf  of  himself  and  of  all  persons  hav- 

an  intestate,  entitled  to  distribution,  may  ine  the  same  interest." 

sue  for    his    distributive    share  without  ^  Baker  v.  Uarwood,  1  Hare,  827;  see 

making  the  other  distributees  parties,  if  also  Hawkins  v.  Hawkins,  1  Hare,  548;  6 

the  latter  are   unknown,  or   cannot  be  Jur.  638;  Say  v.  Creed,  8  Hare,  455;  8 

found,  and  that  fact  is  charged  in  the  bill.  Jur.  898;  Phitllpson  v.  Gatty,  6  Hare,  26; 

lb.    In  such  case  the  bill  mav  properly  12  Jur.  480. 

be  filed  on  behalf  of  the  plaintiif,  and  also  <  Seton,  188;  Ord.  XXXY.  18;  and  as 

of  all  the  other  persons  who  maybe  en-  to  evidence  necessary  to  support  such,  an 

titled  as  distributees.    lb.    Rule  6  adopted  inquiry,  see  Miller  v.  Priddon,  1  M*K.  &  G. 

in  15  &  16  Vict.  86,  provides  that  "  In  all  687. 

cases  of  suits  for  the  protection  of  property  ^  15  &  16  Vic.  c.  9^^  §  42,  rr.  2,  8,  8. 
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and  have  received  their  shares,  to  be  before  the  Court.*  And  in 
the  case  of  a  partnership,  where  a  bill  was  filed  against  factors  by 
the  persons  interested  in  one  moiety  of  a  cargo  of  tobacco,  for  a 
discovery  and  account  as  to  that  moiety,  without  making  the  per- 
son interested  in  the  other  moiety  a  party,  and  it  appeared  that 
the  defendants  had  distinguished  in  their  accounts  between  him 
and  the  plaintiffs,  and  had  divided  the  funds,  and  kept  separate 
accounts,  the  Court  held  that  the  owner  of  the  other  moiety  was 
not  a  necessary  party  to  the  suit.*  And  where  A.,  B.,  C,  being 
partners  together,  A.  agreed  with  D.  to  give  him  a  moiety  of  his 
share  in  the  concern,  it  was  held  that  an  account  might  be  de- 
creed between  A.  and  D.  without  making  B.  and  C.  parties."  It 
is  also  held,  that  to  a  bill  by  a  person  entitled  to  a  certain  aliquot 
portion  of  an  ascertained  sum  in  the  hands  of  trustees,  the  co-cestui 
qvte  trusts  are  not  necessary  parties.*  In  some  cases  where  a  party 
having  a  joint  interest  with  the  plaintiffs  in  the  taking  of  an 
account  has  been  abroad,  the  cause  will  be  allowed  to  go  on  with- 
out him ;  *  thus,  in  the  Exchequer,  where  a  bill  was  filed  by  some 
of  the  children  of  a  freeman  of  London,  who  was  dead,  for  an 
account  and  division  of  his  personal  estate,  and  it  appeared  that 
one  of  the  childrep  was  beyond  sea,  the  Court  was  moved  that 
they  might  hear  the  cause  without  him ;  and  that  if  it  appeared 
that  he  had  any  right,  he  might  come  before  the  deputy  remem- 
brancer on  the  account ;  and  though  no  precedent  was  produced 
of  such  an  order,  the  Court  gave  liberty  to  hear  the  case  without 
him.« 

The  question  whether  a  trustee  of  an  estate  can  be  called  upon 
by  a  purchaser  of  a  portion  of  an  estate  sold  to  different  persons 
under  a  trust  for  sale,  without  bringing  all  the  other  persons  in- 
terested in  the  same  estate  before  the  Court,  was  discussed  before 
Lord  Eldon,  in  the  case  of  Goodson  v.  EUison?  In  that  case  the 
persons  beneficially  interested  in  an  estate  vested  in  trustees  had. 


Ch.  V.  §  1. 


and  in  cases 
of  partner- 
ship. 


Where  Wilis 
for  portion  of 
ascertained 


sum. 


Where  party 
having  joint 
interest  is  out 
of  the  juris- 
diction. 


Purchasers  of 
different  por- 
tions of  an 
estate  from 
beneficiaries, 
where  legal 
estate  out- 
standing. 


1  D'Wolf  «.  D'Wolf,  4  R.  I.  460.  So 
where  the  division  of  an  estate  in  pursu- 
ance of  a  will,  is  not  to  be  made  at  one  and 
the  same  time,  but  at  the  sevenil  periods 
when  any  one  or  more  of  the  legatees  shall 
geparate'from  the  testator's  family,  it  ia  not 
necessary  that  all  the  legatees  be  made  par- 
ties to  each  »ait  in  Chancery  for  a  division; 
but  only  tho«e  entitled  to  participate  in  the 
division  Ihtn  in  question.  Branch  v.  Booker, 
8  >1unf.  48.  So  where  it  appeared,  that 
some  of  i4ie  l^^tees  had  obttiined  decrees, 
in  nnother  »uit,  for  their  portions,  it  was 
prn|)er  to  dismiss  the  bill  bs  to  them,  they 
naving  been  made  defendants.  Moore  v. 
Beauchamp,  6  Dana,  71. 

3  Wevmouth  v.  Boyer,  1  Yes.  J.  416 ;  see 
also  Anon..  3  Eq.  Ca.  Ab.  166,  pi.  7;  Hills 
«.  Nash,  1  Phil.  694,697;  10  Jur.  148. 


*  Brown  v.  De  Tastet,  Jac  284;  see  also 
Bray  v.  Fromont,  6  Mad.  6. 

*  *Peny  v.  Knott,  6  Beav.  298;  Smith  v. 
Snow,  8  Mad.  10;  Story  £q.  PI.  §§207, 212; 
Hares  o.  Stringer,  16  Beav.  206;  Lenaghan 
V.  Smith,  2  Phil.  801 ;  11  Jur.  608;  Hunt  9. 
Peacock,  6  Hare,  861 :  11  Jur.  666. 

A  Story  £q.  PI  §§  78->89,and  ca«es  cited; 
Milligan  v.  Milledge,  8  Crnnch,  220;  West 
V.  lUndall,  2  Mason,  196;  Weymouth  v. 
Boyer,  1  Sumner's  Ves.  416,  note  (c),  and 
ca^es  cited ;  Towle  v.  Pierce,  12  Met.  829 ; 
Story  Kq.  PI.  §  78;  Vose  v.  Philbrook,  8 
Story  386;  ante^  216,  note;  Lawrence  v, 
Rokes,  63  Maine,  110;  Mudgett  v.  Gager, 
62  Maine.  641. 

^  Kdgers  V.  Linton,  Bunb.  200. 

f  8  Kuss.  688,  698,  696. 


s 
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Ctthd  que 
trutU^  in  suits 
bytnuteefi; 


for  specific 
performance, 
nnder  trusts 
for  sale. 


many  years  before  the  commencement  of  the  suit,  proceeded  to 
sell  the  entirety  in  yarious  lots,  one  of  which  was  purchased  by 
the  plaintifij  and  all  the  persons  beneficially  interested  joined  in 
conveying  it  to  him.  The  trustee,  however,  did  not  join,  and 
upon  his  death  the  legal  estate  became  vested  in  the  defendants, 
upon  whose  refusal  to  convey  without  the  sanction  of  the  Court, 
the  bill  was  filed,  and  a  decree  for  a  conveyance  by  the  defendants 
was  pronounced  by  Lord  GifFord  M.  R.,  who  directed  that  they 
should  pay  the  cost«  of  the  suit.  Upon  appeal,  however,  to  Lord 
Eldon,  his  Lordship  expressed  considerable  doubts  whether  a 
trustee  could  be  called  upon  to  divest  himself  of  a  trust  by  con- 
veying difierent  parcels  of  the  trust  property  at  different  times, 
and  whether  it  was  not  therefore  necessary  to  have  all  the  other 
cestui  que  trusts  before  the  Court;  but  upon  re-argument  the 
Lord  Chancellor  stated,  that  he  thouglit  there  were  pai-ties  enough 
before  the  Court  to  enable  him  to  make  a  decree,  but  as  it  was  the 
case  of  an  old  trust,  he  thought  the  Court  was  bound  to  inquire 
into  the  facts,  and  that  the  trustees  had  a  right  to  have  the  con- 
veyance settled  in  the  Master's  office. 

It  is  a  general  rule,  arising  out  of  the  preceding  principles,  ad- 
mitting of  very  few  exceptions,  that  a  trustee  cannot,  under  ordi- 
nary circumstances,  institute  proceedings  in  Equity  relating  to  the 
trust  property,  without  making  the  cestui  que  trrusts  parties  to  the 
proceeding.^  Thus,  where  a  bill  is  filed  by  trustees  for  sale,  against 
a  purchaser,  for  a  specific  performance  of  the  contract,  the  cestui 
qite  trusts  of  the  purchase-money  must  be  parties  unless  there  is  a 
clause  in  the  trust  deed  declaring  the  receipt  of  the  trustees  to  be 
a  sufficient  discharge,  which  is  considered  as  a  declaration  by  the 
author  of  the  trust,  that  the  receipt  of  the  persons  beneficially 
interested  in  the  produce  of  the  sale  shall  not  be  necessary ;  -  and 


1  Kirk  t>.  Clark,  Prec.  Cha.  276;  Larjce 
V.  Van  Doren,  1  McCarter  (N.  J.),  208; 
PhillipRon  t>.  Gatty,  6  Hare,  26;  12  Jur. 
480;  Bee,  however,  Alexander  v.  Cana, 
1  De  G.  &  S.  415.  A  mere  nominal  trustee 
cannot  brin^  a  suit,  in  his  own  name,  with- 
out joining  hift  ce^ui  que  h-u^t  with  him. 
Stilwell  V.  M'Neelv,  1  Green  Ch.  205; 
Schenck  v.  Ellinewood,  8  Edw.  Ch.  176; 
Helm  V.  Hnrdin,  2  B.  Monr.  232;  Malin  v. 
Malin,  2  John.  Ch.  288;  Fish  v.  Rowland, 
1  Paige,  20 ;  Bifield  r.  Taylor,  1  Beattv,  98 ; 
Stor>'  Eq.  PI.  §§  207, 209;  Busney  v.  Spear, 
17  Geo.  223 ;  Hall  v,  Harris,  11  Texfls,  800 ; 
Woodward  v.  Wood,  19  Ala.  218 ;  Richards 
V.  Richards,  9  Gray,  313.  Where  a  bill  in 
Equity  to  enforce  the  specific  performance 
of  a  contract  involves  tne  title  of  the  cestui 
que  tnuUs  to  the  property  in  dispute,  or  where 
they  are  interested,  not  only  in  the  fund 
or  estate  respecting  which  tne  question  at 


issue  has  arisen,  but  niso  in  that  qiie«ition  it- 
self, thev  are  necessaty  partie*.  Van  Doren 
V.  Robinson,  1  C  E.  Green  (X.  J.).  25e. 
Rnle  4,  adopted  in  15  &  16  Vic.  c  S6  pro- 
vides thflt  *'  any  one  of  several  cettui  que 
tnuU  under  any  dee  1  or  instrument  may, 
without  serving  any  other  of  such  ceaiui  que 
trusU,  have  a  decree  for  the  execution  of 
the  trusts  of  the  deed  orinstrumpnt;  "  se« 
M*Leod  V.  Annesley,  16  Beav.  6(i7:  .Tones 
V,  jHmes,  9  Hare  A  pp.  80.  The  cestui  que 
trusts  are  not  necessary  parties  to  a  suit  io 
which  a  mortgage  for  their  beneflt  is  br  Might 
in  question, —  iheir  trustees  nre  the  proper 
pnrties  to  represent  them.  Ne\^  Jenwy, 
&c.,  Co.  V  Ames,  1  Reasley  (N.  J  ),  50*7; 
Ashton  V.  Atlantic  Bank,  3  Allen,  219.  220; 
JShnw  V.  Norfolk  County  R.  R  C«».,  5  Gniy, 
170,  171;  Wright  v.  Bundv,  4  Ind.  898. 

8  Per  Sir  J.  I^ach  V.'C,  Calveriy  o. 
Fhelp,  6  Mad.  232. 
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where  a  bill  was  filed  by  certain  persons,  describing  themselves  as    Ch.  V.  §  i. 
trustees  for  a  society  consisting  of  a  great  number  of  persons,  for   '—    v  — ^ 
the  specific  performance  of  an  agreement  entered  into  by  them-  Not  nec«- 
selvcs  for  the  benefit  of  the  society,  and  a  demurrer  was  put  in  "ceipto  dr 
because  the  members  of  the  society  were  not  parties  to  the  suit,  truBteesgood 
npon  the  argument  of  which,  it  was  insisted  that  a  trustee  could     **^  ^^^f 
not  file  a  bill  respecting  the  trust  property,  without  making  the  numerous  so- 
cestui  que  trust  a  party ;  and  that,  although  the  members  of  the  fn^^tiJ^of*^ 
society  were  so  numerous  that  it  was  not  practicable  to  make  all  for  specific 
of  them  parties,  the  bill  ought  to  have  been  filed  by  some  of  them  ^  o™»»ic«- 
on  behalf  of  themselves  and  the  others,  and  that  it  did  not  appear 
by  the  bill  that  the  plaintiflfe  were  even  members  of  the  society,  the 
demurrer  was  upon  these  grounds  allowed.^    Upon  the  same  prin-  Executor  of 
<dple,  if  a  mortgagee  dies,  and  his  heir  files  a  bill  of  foreclosure,  the  JJi?[^^' '" 
executor  of  the  mortgagee  must  be  a  party,*  because,  although  at  heir  to  foro- 
Law  the  legal  right  to  the  estate  is  in  the  heir,  yet  in  Equity  he  is     ^"' 
only  considered  as  a  trustee  for  the  executor,  who  is  the  person 
entitled  to  the  mortgage  money ; '  and  for  this  reason,  where  the 
heir  of  the  mortgagee  had  foreclosed  the  mortgagor  without  making 
the  executor  of  the  mortgagee  a  party,  and  a  bill  was  filed  by  the 
executor  against  the  heir,  the  land  was  decreed  to  the  executor.* 
It  seems,  however,  that  although  the  personal  representative  is  the  but  heir  of 
person  entitled  to  receive  the  money,  the  heir  has  a  right  to  say  JJ^y^^m 
that  he  will  pay  off  the  mortgage  to  the  executor,  and  take  the  themortgagB. 
benefit  of  the  foreclosure  himself;  ^  and  for  this  reason  as  well  as 
that  before  stated,  the  heir  of  a  mortgagee  is  a  necessary  party  to 
a  bill  of  foreclosure  by  the  personal  representative,*  unless  the 
mortgagee  has  devised  the  mortgaged  estate,  in  which  case,  as  we 
have  seen,  his  heir  is  not  a  necessary  party  to  a  bill  by  the  devisee 
to  foreclose  the  equity  of  redemption.' 

There  are  instances  in  which,  under  peculiar  circumstances,  in  what  cases 
trustees  are  allowed  to  maintain  a  suit,  without  their  cestui  que  ^^^ilrot^ 
trusts  as  in  the  case  before  mentioned,  of  trustees  under  a  deed,  by  cutm  que 
which  estates  are  vested  in  them  upon  trusts  to  sell  and  to  apply 
the  produce  amongst  creditors  or  others,  with  a  clause,  declaring 
the  receipt  of  the  trustees  to  be  a  good  discharge  to  the  pur- 


tnutt. 


1  Douglas  V.  Horsfall,  2  S.  &  S.  184. 

s  See  KoHth  v.  Smith,  5  Conu.  188; 
Graham  v.  Carter,  2  Uen.  &  M.  6;  Stoiy 
Eq.  PI.  $  200. 

•  Freake  v.  Horsev,  Nels.  98;  2  Freem. 
180,  S.  C.  ;  1  Ch.  Ca.  51,  S.  C  ;  2  £q.  Ca. 
Ab.  77, 8.  C. ;  Dexter  v.  Arnold,  1  Sumner, 
118;  4  Kent  (11th  ed),  186;  Com.  Dig. 
Tit.  Chan.,  4  A.  9;  Demarestv.  Wvnkoop, 
8  John.  Ch.  145;  Scott  v.  Macfarfand,  18 


Mass.  809;  Grace  v.  Hunt,  Cooke  (Tenn.), 
844;  Denn  v.  Spinning,  1  Ualst.  471. 

*  Gobe  V.  Carlisle,  cited  2  Vern.  66. 

*  Cierkson  v.  Bowyer,  2  Vera.  66. 

*  Story  Kq.  PI.  §  200 ;  Davis  v.  Heming- 
way, 29  Vt.  488.  The  heirs  of  a  deceased 
mortgagee  cannot,  however,  sustain  a  bill 
for  foreclosure,  but  it  must  be  brought  in 
the  name  of  the  executor  or  administrator. 
Roath  V.  Smith,  5  Conn.  188. 

1  Renvoize  v.  Cooper,  6  Mad.  871. 
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chasers.^  And  now  by  the  30th  Order  of  August,  1841,  in  all  suits 
concerning  real  estate  which  is  vested  in  trustees  by  devise,  and 
such  trustees  are  competent  to  sell  and  give  discharges  for  the 
proceeds  of  the  sale,  and  for  the  rents  and  profits  of  the  estate, 
such  trustees  shall  represent  the  persons  beneficially  interested  in 
the  estate,  or  the  proceeds,  or  the  rents  and  profits,  in  the  same 
manner,  and  to  the  same  extent  as  the  executors  or  administrators 
in  suits  concerning  personal  estate,  represent  the  persons  benefi- 
cially interested  in  such  personal  estate ;  and  in  such  cases  it  shall 
not  be  necessary  to  make  the  persons  beneficially  interested  in  such 
real  estate,  or  rents  and  profits,  parties  to  the  suit.^  But  the  Court 
may  upon  consideration  of  the  matter  on  the  hearing,  if  it  shall 
so  think  fit,  order  such  persons  to  be  made  parties.    This  order  ap- 


1  See  Calverly  v.  Phelp,  6  Mad.  229;  as 
to  foreclosure  in  such  case*),  see/wst,  S.  C 
Where  ic  appears  on  the  fitce  of  the  con- 
tract that  it  was  the  intent  of  the  parlies 
to  exclude  the  cestui  que  trust  from  the  ne- 
cessity of  taking  any  part  in  the  transaction 
relating  to  the  management  of  the  trust,  the 
ceMui  que  trust  is  not  a  necessary  party. 
Bifield  V.  Taylor,  1  Beat.  91;  S.  G.  1  Moll. 
192.  So  where  a  bill  is  brought  by  the 
trustee  to  obtain  possession  of  the  trust 
property,  and  the  cestui  que  trust  has  no 
interest  in  the  possession.  Furj^uson  v. 
Applenbite,  10  Sm.  &  M.  801 ;  Ashton  «. 
Atlantic  Bank,  8  Allen,  219, 220.  A  trus- 
tee may  maintain  a  bill  to  redeem  a  mort- 
gage, made  by  himself,  of  the  trust  estate, 
without  making  his  cestui  que  trust  a  party. 
Bovden  v.  Partridge,  2  Gray,  190. 

Where  a  mortgage  deed  of  land  has  been 
execute<f  to  a  trustee,  to  secure  the  pay- 
ment of  debts  to  sundry  persons,  the  trustee 
may  maintain  a  bill  to  foreclose,  without 
making  the  cestui  que  trusts  parties.  Swift 
V.  Stebbins,  4  Stew.  &  P.  467;  Shaw  v. 
Norfolk  County  R  R.  Co  ,  6  Grnj-,  170, 171. 

A  conveyance  in  trust  may  be  cancelled 
by  a  decree  in  Equity  though  the  cestui  que 
trusts  be  not  made  parties.  Campbell  v* 
Watson,  8  Ohio,  500. 

s  This  rule  has  been  adopted  by  the  Su- 

Sreme  Court  of  the  United  2)tates'.  Equity 
lule,  49.  But  it  has  been  abrogated  in 
England  by  Cons.  Ord.,  Prel.  Ord.  r.  1 ;  the 
cases  whicn  it  was  intended  to  meet  being 
included  in  the  more  comprehensive  en- 
actments of  15  &  16  Vic.  c.  86.  §  42,  r.  9; 
whereby  it  is  provided,  that  in  all  suits  con- 
cerning real  or  personal  estate,  which  is 
vested  in  trustees  under  a  will,  settlement, 
or  otlierwise,  such  trustees  shall  represent 
the  persons  beneficially  interested  under 
the  trust,  in  the  same  manner,  and  to  the 
same  extent,  as  the  executors  or  adminis- 
trator.'*, in  suits  concerning  personal  estate, 
represent  the  persons  beneficially  inter- 
ested in  such  personal  estate,  and  in  such 
cases,  it  shall  not  be  necessary  to  make  the 


persons  beneficially  interested  under  the 
trust  parties  to  the  suit,  but  the  Court  may, 
upon  consideration  of  the  matter,  on  the 
hearing,  if  it  shall  so  think  fit,  order  such 
persons  or  any  of  tliem  to  be  made  parties. 
This  rule  is  retrospective,  and  applies  to  all 
suits,  as  well  as  redemption  and  forecloaun 
suits.  Fowler  v.  Boyldon,  9  Hare  App.  78; 
Goldsmid  v.  Stonehewer,  9  Hare  App.  88; 
17  Jur.  199;  While  v.  Chittv,  14  W.  R. 
866,  V.  C.  W.  It  has  been  held  that,  in  an 
administration  suit,  the  trustees  of  settled 
shares  sufficiently  represent  their  cestoi^iM 
iru^4.  Densem  v.  El  worthy,  9  Hare  App. 
42.  It  has  also  been  held,' that  executcn 
with  a  power  of  sale,  and  al^o  devisees  in 
trust  subject  to  payments  of  debts,  are  tma- 
tees  within  the  rule;  Shaw  v.  Hardingham, 
2  W.  R.  657,  M.  R.  ;  Smith  v.  Andrews,  4 
W.  R.  858,  y.  C.  K.  ;  but  that  an  execu- 
tor with  only  an  implied  power  of  sale,  is 
not.  Boltun  v.  Stannard,  4  Jur.  N.  S.  676, 
M.  R.;  see,  however,  22  &  23  Vic  c  83, 
§§  14, 16.  The  rule  does  not  apply  when 
the  cestui  que  trusts  have  concurred  in 
breaches  of^trust  Jesse  v.  Bennett,  6  De 
G.,  M.  &  G.  609;  2  Jur.  N.  S.  1125.  And 
where  an  estate  is  sold  under  a  decree  of 
the  Court,  as  a  general  rule  (with  a  possible 
exception  in  some  cases  of  extreme  diffi- 
culty), the  Court  will,  in  the  exercise  of  its 
discretion,  reauire  all  the  persons  interested 
in  the  proceeas  to  be  parties  to  the  suit;  or 
to  be  served  with  notice  of  the  decree,  in 
order  to  secure  a  proper  and  advantageous 
sale,  and  protect  the  title  of  pnrchasen  from 
beiuff  open  to  inqninr  or  impeachment; 
Doody  V.  Higgins,  9  Hare  App.  32;  Pigott 
V.  Pigott,  2  N.  R.  14,  v.  C.  W. ;  and  when- 
ever the  trustees'  personal  interest  may 
prevent  them  protecting  the  interest  of  the 
cestui  que  trusts,  the  Court  will  require  the 
cestui  que  trusts,  or  some  of  them,  to  be 
made  parties!  Read  v.  Prest,  1  K.  &  J.  183. 
Trustees  cannot,  however,  represent  some 
of  the  cestui  que  trusts  in  any  contention 
inter  se;  but  only  where  the  contention 
is  between  all  the  cestui  que  trusts  on  the 
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plies,  not  011I7  to  suits  by  persons  claiming  adversely  against  the  Ch.  V.  §  1. 
estate,  but  also  to  suits  by  some  of  the  persons  beneficially  inter-  '^^-^^ — *^ 
ested,  seeking  relief  in  respect  of  alleged  misconduct  of  the  trustees ; 
and  in  such  cases,  it  renders  it  unnecessary  that  persons  having 
charges  on  the  estate  should  be  parties.^  It  is  necessary,  however, 
that  the  trustees  who  are  empowered  to  give  discharges,  should 
themselves  be  entitled  to  the  legal  estate,  otherwise  the  order  does 
not  apply,  and  the  cestui  qite  trusts  must  be  made  parties  to  the 
suit.'  In  cases,  also,  where  the  interest  of  the  cestui  que  trusts  is  When  trustee 
collateral  to  the  rights  between  the  plaintiff  and  the  defendant,  a  ^tc^ttd^aul 
person  standing  in  the  place  of  trustee  has  been  allowed  to  main-  '"''^ 
tain  a  suit  respecting  the  trust  property,  without  making  the  per- 
sons for  whom  he  is  trustee,  parties ;  thus  the  pawnee  of  a  chattel 
or  his  representative  may  maintain  a  suit  for  the  chattel  without 
making  the  pawner  a  party.*  And  so  in  the  case  of  jSaviUe  v. 
Tancredy*  Where  a  bill  was  brought  for  an  account,  and  for  the  de- 
livery cf  a  strong-box,  in  which  were  found  jewels,  and  a  note  in 
these  words:  "Jewels  belonging  to  the  Duke  of  Devonshire,"  in 
the  hands  of  Mr.  Saville,  whose  representative  the  plaintiff  was, 
and  in  whose  possession  they  had  been  for  fifty  years,  and  an  ob- 
jection was  taken  that  the  Duke's  representative  ought  to  have 
been  a  party,  it  was  held  that  the  plaintiff  might  sustain  the  suit 
without  him.*  And  upon  the  same  principle,  where  one  of  two 
trustees  had  been  prevailed  upon  by  his  co-trustee  to  transfer  the 
trust  fund  into  his  name  alone,  and  the  co-trustee  afterwards  sold 
the  stock,  and  received  the  produce,  and  never  replaced  it ;  upon 
a  bill  filed  by  the  trustee  against  his  co-trustee  to  compel  him  to 
replace  the  stock,  a  demurrer  was  put  in,  on  the  ground  that  the 
cestui  que  trusts  of  the  fund  were  not  made  parties,  which,  upon 
argument,  was  overruled.*  And  where  a  trustee  filed  a  bill  to  fore- 
close a  mortgage,  it  being  a  breach  of  trust  to  have  lent  the  money 


one  hand,  and  a  Btranger  on  the  other. 
Hamond  0.  Walker,  8  Jur.  N.  S.  686,  Y.  0. 
W.;  Payne  V.  PHrker,L.  R.  ICh.  Ap.  827  j 
12  Jur.  N.  S.  221,  L.  JJ. 

1  Osbome  v.  Foreman,  2  Hare,  666;  8 
Jur.  66;  Ward  v,  Banett,  6  Hare,  179;  see 
also,  upon  the  construction  of  this  order, 
Cox  V.  Barnard,  6  Hare,  263;  Llovd  v. 
Smith,  18  Sim.  467;  7  Jur.  460;  Miller  v. 
Uuddlestone,  18  Sim.  467;  7  Jur.  604; 
Rcere  v.  Richer,  1  De  G.  &  S.  624;  11  Jur. 
960;  Jones  v.  How,  7  Hare,  270;  14  Jur. 
146. 

s  Turner  v.  Hind,  12  Sim.  414.  It  seems 
doubtful  whether  the  order  applies  to  the 
ca»e  of  a  bill  of  foreclosure  of  freeholds  de- 
Tised  in  trust  for  sale.  Wilton  v.  Jones,  2 
Y.  &  C.  244. 

*  A  bill  in  Equity,  brought  by  a  pledgee 
against  a  stranger  to  recover  possession  of 


the  property  pledged,  which  avers  that  the 
plaiiitifrs  claim  is  sufficient  to  cover  the 
property,  and  to  which  the  pledgor  is  made 
a  deCendnnt,  is  not  open  to  demurrer  on  the 
ground  that  be  should  have  been  joined  as 
a  plaintiff.  Michigan  State  Bank  v.  Gard- 
ner, 8  Grav,  306. 

*  1  VeJSen  101;  8  Swanst.  141,  S.  C. 
.  «  Stoiy  Eq  PI.  §  221. 
'  «  Fmnco  v.  Franco,  8  Ves.  77;  Bridget 
V.  Hamer,  8  Y.  &  C.  72 ;  May  v.  Selby,  1  Y. 
&  C.  236;  6  Jur.  62;  Horsley  v.  Fawcett, 
11  Beav.  666 ;  Peake  v.  Ledger,  8  Hare,  818 ; 
4  De  G.  &  S.  137  (which  was  the  cane  of 
executors);  Haynardv-  WooUej',  20  Beav. 
688 ;  see,  however,  Cliancellor  v.  Morecraft, 
11  Beav.  262;  and  see  Bridgets.  Uames,! 
Coll.  72;  Story  Eq.  PI.  6  218,  and  a  discus- 
sion of  this  subject  in  the  note;  Cunning* 
ham  V.  Fell,  6  Paige,  607.    If  a  trustee  has 
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Personal  rep- 
resentative 
may  sue, 
without  per> 
sons  benefi- 
cially inter- 
estea. 


Where  execu- 
tor in  trust. 


After  great 
lapse  of  time. 


Assignees  of 
bankrupts. 


upon  such  a  security,  it  was  held  that  the  cestui  que  trusts,  who 
had  never  authorized  or  adopted  the  mortgage,  were  unnecessary 
parties.^  If,  however,  the  cestui  .que  trusts  have  concurred  in  the 
breach  of  trust,  one  trustee  cannot  sue  his  co-trustee,  without 
making  them  parties.^ 

And  here  it  may  be  observed,  that  the  personal  representative 
in  all  cases  represents  the  personal  estate  of  the  deceased,  and  is 
entitled  to  sue  for  it  in  Equity  as  well  as  Law,  without  making  the 
residuary  legatees,  or  any  other  persons  interested  in  it,  parties  to 
the  suit.*  For  this  reason,  where  a  woman  by  her  will  gave  all  her 
personal  estate  to  her  bastard  child,  and  made  B.  and  C.  her  execu- 
tors, and  died ;  and  within  a  short  time  after  the  bastard  died  in- 
testate ;  upon  a  bill  filed  by  the  executor  against  a  person  in  whose 
hands  the  property  of  the  mother  was,  praying  for  an  account,  the 
defendant  demurred,  because  the  representative  of  the  bastard  and 
the  Attorney-General  were  not  parties;  and  the  demurrer  was 
overruled,  it  being  held  that  the  executor  was  legally  entitled  to 
the  estate  of  his  testatrix ;  and  though  this  may  be  in  trust  for 
another,  yet  as  the  executor  has  the  legal  title,  he  can  give  a  good 
discharge  to  the  defendant.*  And  in  every  case,  an  executor, 
though  a  bare  trustee,  and  though  there  be  a  residuary  legatee,  is 
entitled  to  sue  for  the  personal  estate  in  Equity  as  well  as  at  Law, 
unless  the  cestui  que  trusts  will  oppose  it.*  Where,  however,  there 
has  been  a  great  lapse  of  time  since  the  death  of  the  testator,  and 
it  seems  doubtful  who  are  the  persons  beneficially  interested  under 
his  will,  the  Court  will  not,  as  of  course,  order  payment  to  a  per- 
sonal representative  of  funds  recovered  in  the  cause,  but  may 
direct  them  to  be  paid  into  Court.* 

So,  also,  assignees  of  bankrupts  or  insolvent  debtors  may  either 
maintain  or  defend  suits  relating  to  the  estates  vested  in  them  as 
such  assignees,  without  the  creditors  for  whom  they  are  trustees 
being  made  parties  to  the  suit.^  Nor  is  it  necessary,  in  such  case, 
that  the  bankrupt  or  insolvent,  though  interested  in  the  residue. 


fraudulently  or  improperly  parted  with 
trust  property,  the  cettut  que  trust  may  pro- 
ceed against  the  trustee  alone,  to  compel 
satisfaction  for  the  breach  of  trust,  or  h^ 
may  at  his  election  join  the  assignee  also, 
if  he  were  a  party  to  the  fraud,  or  if  he 
seeks  redress  against  him.  Bailey  v.  Ingles, 
2  Paiffe,  278;  vVe<it  v.  Randall,  2  Mason, 
197;  Franco  v.  Franco,  8  Sumner's  Yes. 
76,  note  (a). 

i  Allen  V.  Knight,  5  Hare,  272,  277;  10 
Jur.  943. 

2  JesFe  V.  Bennett,  6  De  G.  &  G.  609;  2 
Jur.  N.  S.  1126. 


s  See  Miles  v.  Dayis,  19  Alia.  (Bennett) 
408. 

4  Jones  0.  Goodchild,  8  P.  Wms.  38;  see 
also  Peake  v.  Ledger,  8  Hare,  318;  Smith 
V.  Bolden,  88  Beay.  262. 

«  Jb.  48. 

«  Loy  V.  Duckett,  1  Cr.  &  Ph.  306;  £s 
parte  Kam,  3  M.  &  G.  26;  1  Jur.  668;  JU 
Maluny,  1  J.  &  H.  249;  Pennington  v. 
Buckley,  6  Hare,  461,  469;  11  Jur.  468; 
Edwarcis  v.  Haryey,  9  Jur.  N.  S.  463;  11 
W.  R.  330,  M.  R. ;  and  see  Adams  v.  Barry, 
2  Coll.  286,  where  the  Court  required  the 
residuary  legatee  to  be  made  a  party. 

7  Spragg  V.  Binkes,  6  Ves.  667. 
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should  be  before  the  Court,*  though,  from  a  decision  in  Vernon's    Ch.  V.  §  i. 
Reports,  it  appears  to  have  been  formerly  considered  necessary  in  ^    ~ 

suits  by  assignees  to  have  the  bankrupt  before  the  Court."  Where, 
however,  creditors,  instead  of  seeking  relief  under  the  Commission, 
proceed  at  Law  against  the  bankrupt,  the  bankrupt  may  file  a  bill 
of  discovery  in  aid  of  his  defence  at  Law,  and  for  an  injunction; 
and  where  there  are  complicated  accounts,  he  may  pray  to  have 
them  taken,  and  to  have  the  balance  due  to  him  from  the  defend- 
ants set  off  against  the  demand  of  the  creditors,  without  making 
his  assignees  parties,*  but  he  cannot  pray  to  have  the  balance  paid 
to  him,  because  that  belongs  to  Ills  assignees. 

The  rule  that,  where  the  person  by  law  entitled  to  represent  the  Reudnaiy 
personal  estate  is  the  party  suing,  legatees  or  other  persons  inter-  l«g»t®«»- 
ested  in  the  estate  need  not  be  parties,  does  not  extend  to  the  case 
of  a  residuary  legatee  suing  for  his  share  of  the  residue ;  in  which 
case,  as  we  have  seen,  it  is  generally  necessary  that  all  the  residu- 
ary legatees  should  be  made  parties  to  the  suit,  either  as  plaintiff 
or  defendants,  or  by  being  served  with  notice  of  the  decree,* 
although  where  the  number  of  the  class  is  great,  the  Court  has 
sometimes  dispensed  with  the  necessity  of  making  them  all  parties, 
and  allowed  one  to  sue  on  behalf  of  the  others.^    And  where  where  leg». 
legacies  are  charged  upon  real  estates,  it  will  not,  in  general,  be  ^^^^J^*^^ 
sufficient  to  bring  the  executors  before  the  Court,  for,  except  in 
cases  coming  within  the  30th  Order  of  August,  1841,  above  men- 
tioned, all  the  other  legatees  must  be  parties ; '  it  seems,  however,  Semhle,  tnu- 
that  trustees  of  a  real  estate  for  payment  of  debts,  have  been  menfof  deSte 
allowed  before  that  order,  to  sue  without  bringing  before  the  maysuewith- 
Court  the  creditors  or  legatees  for  whom  they  are  ti'ustees ;  ^  but 

1  De  Golls  V.  Ward,  8  P.  Wms.  811,  in  (Va.),  117;  but  see  Moore  v.  Gleaton,  23 

notit ;  Kaye  r.  Fo«brooke,  8  Sim.  28 ;  Dyson  Geo.  142 ;  Keeler  v,  Keeier,  8  Stockt  (N. 

V.  Hornby,  7  De  G.,  M.  &  G.  1.    Similarly  J.),  468. 

the  debtor  is  not  a  necessaiy  pariy  to  suits  ^  Morse  v.  Sadler,  1  Cox,  862;  Hallett 

br  or  against  trustees  of  a  deed  dul}'  reg-  v.  Hallett,  2  Paige.  15;  Todd  v.  Sterrett,  6 

istered  uiuler  former  bankrupt  Jaw:  Fen-  J.J.  Miirsh.  482;  Howlando.  Fish,  1  Paige, 

ton  V.  Queen*8  Kerry  Wire  Company,  W.  20.    In  this  last  case  the  Court  remHrk: 

K.  ( 1806)  296;  17  W.  R.  155,  Y.  C.  M. ;  L.  '*  In  Morse  v.  Sadler,  1  Cox,  852,  the  Mas- 

B.  7  Eq.,  267.  ter  of  the  Roll^  decided,  th>tt  every  legatee, 

>  Sbarpe  v.  Gsmon.  2  Yeni.  82;  1  £q.  whose  legacy  was  charged  on  the  real  es- 

Cfi.  Ab.  72;  PI.  7  S.  C.  tate,  must  be  a  party  to  the  bill.    It  is  true 

*  I^wndes  v.  Taylor,  1  Mad.  423.  that  case  whs  overruled   by  Chnncellor 

«  16  &  16  Vic.  c.  86,  §  42,  rr.  1,  8;  and  Kent,  in  Brown  v.  RicketU,  3  John.  Ch. 

■ee  /»<*•<,  chap.  VIL  §  2,  Proctedinga  by  668,  where  it  was  held  that  one  legatee 

Servirt  of  NoUct  of  the  Decree,  might  file  a  bill  in  favor  of  himself  and  all 


*  Har\'ey  v.  Harvev,  4  Beav.  215,  220 
also  Smart  v.  Brailstock,  7  Beav.  5U0 
Bateman  r.  Margerison,  6  Hare,  496,  499 


others,  who  miffht  choose  to  come  in  under 
the  decree.  But  even  then.  Chancellor 
Kent  considers  it  necessary,  that  the  bill 


but  ree  Jones  v.  Howe,  7  Hare,  267;  14  should  state  the  fact  thwt  it  U  filed  in 

Jar.  146;  see  also   Doody  v.  Higgins,  9  behalf  of  the  plaintiff  and  all  others,  &o. 

Hare  App.  82,  particularly  the  obevrva-  I'he  reason  of  the  rule  seems  to  be,  that 

ttuns  of  Sir  Geo.  Turner  V.  C.  at  p.  88;  tlie  defendanu  may  not  be  charged  wiih  a 

G«»uld  V.  Uaye«,  19  Ala.  488.    All  the  die-  double  defence." 

tributees  are  necessary  parties  to  a  bill  7  l<j.  Red.  174;  see,  however,  Harrison 

for  distribution.    Hawkins  v.  Craig,  1  B.  v.  Stewardson,  2  Hare,  680;  Thomas  v, 

Mou.  27;  0»bome  v.  Taylor,  12  Grattan  Danning,  6  De  G.  &  S.  618. 

TOL.  I.  15 
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OP  PAKTIE8  TO  A  SUIT. 


cution  of 
trusts,  the 
others  bemg 
served  with 
the  decree. 


Chu  V.  §  1.    it  is  apprehended  that,  in  auch  cases,  the  Court  would  now  gen- 
~    v*^   erally  allow  the  trustees,  under  the  ninth  rule  ahove  referred  to,  to 

represent  the  creditors.^ 
Oneofsey-  And  now  one  of  several  cestui  que  trusts^  under  any  deed  or 
ftujti^y^^  instrument,  may  be  a  plaintiff  or  defendant,  as  representative  of 
represent  the  his  class,  in  a  Buit  for  the  execution  of  the  trusts  of  the  deed  or 
suit  for  eze-  instrument,  the  others  of  the  class  being  served  with  notice  of  the 
decree,'  but  any  cestui  que  trusts  who  have  concurred  in  the  breach 
of  trust  must  be  parties  to  a  suit  to  make  a  trustee  liable  for  the 
loss  occasioned  thereby.* 
Appointees  Although,  in  ordinary  cases,  the  executor  represents  the  whole 

under  will  of  personal  estate,  and  no  legatee  need  be  a  party,  the  appointees 
jemt  cov  under  the  will  of  a  feme  covert  are  in  a  different  situation,  and 
must  be  made  parties ;  ^  therefore,  where  the  administrator  with  the 
will  annexed  of  a  married  woman,  filed  a  bill,  praying  that  the 
defendants  might  pay  over  to  him  a  sum  of  money,  as  to  which  a 
testamentary  appointment  had  been  executed  by  the  testatrix,  by 
virtue  of  a  power  in  her  marriage  settlement-,  without  making  the 
appointees  parties,  the  case  was  ordered  to  stand  over,  with  leave 
for  the  plaintiff  to  amend  by  bringing  the  appointees  before  the 
Court.*  It  is  apprehended,  however,  that  the  Court  would  not 
now  require  the  cestui  que  trusts  to  be  parties  in  such  a  case.* 
Where  the  appointees  were  very  numerous,  and  the  bill  was  filed 
by  some  of  them  on  behalf  of  themselves  and  the  others,  the  Court 
dispensed  with  the  general  rule  which  required  them  all  to  be  par- 
ties.' It  is  to  be  observed  that  in  Oraker  v.  Parrottf  on  a  bill 
filed  by  one  of  four  children,  who  were  appointees  of  their  mother, 
to  set  aside  the  appointment  on  account  of  the  unfidmesa  of  the 
distribution,  it  was  held  that  all  the  other  children  who  were  ap- 
pointees need  not  be  parties,  because  they  might  go  in  before  the 
Master. 
Kecutors  Where  there  are  more  than  one  executor  or  administrator,  they 

qa  all  join,  jj^^igij  all  be  parties  to  the  suit,  though  one  of  them  be  an  iniant.* 
Where,  however,  one  executor  of  several  haa  alone  proved,  he  may 


Some  ma; 
sue  for  al 


I 


Executors 
mi 


^  Morlej  0.  Morley,  26  Beav.  268.  In 
Eniffht  V.  Pocock,  24  Beav.  186;  4  Jur. 
N.  S.  197,  it  was  held  that  trustees  did  not 
represent  creditors  who  had  not  acceded 
to  the  deed. 

a  16  &  16  Yie.  c.  86,  §  42,  rr.  4,  6, 
M*Leod  0.  Annesley,  16  Beay.  600;  Jones 
v.  James,  9  Hare  A  pp.  80;  and  see  pott^ 
chap.  Ill,  §  2.Proceedingi  by  Service  of 
Notice  of  the  Decrte. 

<  Jesse  V,  Bennett^De  G.,  M.  &  G.  609 ; 
2  Jur.  N.  S.  1126;  Williams  o.  Allen,  29 
Beav.  292. 

4  Story  £q.  PI.  §  204,  and  note. 

<  Court  0.  Jeffery,  1 S.  &  S.  106 ;  but 
Owens  V.  Dickenson,  aiUe^  pp.  186, 187. 


6  Musters  v,  Wright,  2  De  G.  &  S.  777; 
and  see  Sewell  v.  ^hley,  8  De  G.,  IC.  & 
G.  988;  Re  Newbeiy,  Allcroft  v.  Fanum, 
10  W.  R,  878,  v.  C.  K. 

7  Manning  v.  Thesiger,  1  S.  &;  S.  106; 
Story  Eq.  PI.  §  217. 

8  2  Cha.  Ca.  228. 

0  Offley  V.  Jenney.  8  Cha.  Rep.  91; 
Wms.  Exors.  1724;  Cramer  v.  Morton,  2 
Moll.  108.  Rule  6,  adopted  in  15  &  16 
Vic  c.  86,  provides  that  **  any  executor, 
administrator,  or  trustee  may  obtain  a 
decree  against  any  legatee,  next  of  kio, 
or  cestui  que  tnut^  for  i^e  administratioa 
of  the  estate,  or  the  execution  of  the 
trusts." 
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sue  without  making  the  other  executors  parties,  although  they    Ch.  V.  §  i. 
have  not  renounced.^    And  where  a  person  devises  that  his  execu-  ▼    — 

tors  shall  sell  his  land,  and  leaves  two  executors  who  renounce,  bat  those  who 
and  administration  is  granted  to  A^  who  brings  a  bill  against  the  prov^^need 
heir  to  compel  a  sale,  it  seems  the  renouncing  executors,  in  whom  »o^ 
the  power  of  sale  collateral  to  the  executorship  was  vested,  ought  All  executors 
not  to  be  made  parties.*    It  is  not,  however,  necessary  that  the  SJfjlSnJiffa. 
executors  or  administrators  should  be  all  co-plaintiffs;    for  in 
Equity  it  is  sufficient  that  all  parties  interested  in  the  subject  of  but  most  be 
the  suit  should  be  before  the  Court,  either  as  plaintiffs  or  defend-  P*^*®** 
ants ; '  and,  therefore,  one  executor  may  sue  without  his  co-execu- 
tor joining,  if  the  co-executor  be  made  a  defendant.^ 

The  rule  that  all  persons  claiming  concurrent  interests  with  the  Persons 
plaintiff  are  necessary  parties,  equally  applies  whether  the  interest  remaind^or 
be  in  possession,  remainder,  or  reversion ;  and  upon  this  principle  it  reversion; 
is  held,  that  in  all  cases  in  which  an  estate  is  claimed  by  a  person 
deriving  title  under  a  settlement,  made  either  by  deed  or  will,  it 
is  necessary  to  make  all  the  persons  claiming  under  such  settle- 
ment parties  to  the  suit,  dovm  to  the  person  entitled  to  the  first 
vested  estate  of  inheritance^  either  in  fee  or  in  tail^  inclusive.^   And 
where  A.  was  tenant  for  years,  with  remainder  to  B.  for  life,  with 
remainder  to  C.  in  fee,  and  B.  brought  a  bill  against  A.  for  an 
injunction  to  restrain  his  committing  waste,  it  was  held  that  the 
renudnder-man,  or  the  reversioner  in  fee,  ought  to  be  before  the 
Court.^    It  will  be  borne  in  mind,  however,  that  where  th^  prop 
erty  is  vested  in  trustees  under  a  deed  or  will,  the  trustees  now 
generally  represent  all  the  cestui  que  trusts!^ 

It  is  not  necessary,  in  such  cases,  to  bring  before  the  Court  any 


1  Dayies  v.  Williams,  1  Sim.  5 ;  Dyson  v. 
MornSf  1  Hare,  418;  Rinehart  v.  Rinehart, 
2  HcCarter  (N.  J.)}  1^4;  Mar»h  v.  Oliver, 
1  McCarter  (N.  J.).  262.  It  will  be  seen  on 
xcferring  to  the  report  of  the  case  of  Davies 
V.  Williams,  wpra^  that  Sir  John  Leach 
y.  G.  is  reported  to  have  said :  ^'  Where 
one  ezecntor  has  alone  proved,  he  may  sue 
in  Equity,  as  well  as  at  Law,  without 
naming  the  others  as  parties;"  but  in 
CmBmiDS  V.  Cummins,  3  Jo.  &  Lat.  92, 
Ld.  St  Leonards,  then  Lord  Chancellnr  of 
Ireland,  speaking  of  this  case  said :  "  This 
ma  J  he  do  as  to  suits  in  Equity,  bat  cer- 
tainly it  is  not  the  case  as  to  actions  at 
Law.*'  And  see  Hensloe's  case,  8  Rep. 
866;  Kilby  v.  Stanton,  2  Y.  &  J.  77;  and 
Me  Wms.  Exors.  1724,  and  cases  there 
cited;  Add.  Gont.  1050.  But  an  executor, 
though  he  has  not  proved  the  will,  is  a 
necessary  party  defendant  to  a  suit  to 
earry  the  trusts  of  the  will  into  execution. 
Fergnaon  «.  Fergnson,  1  Hayes  &  J.  800; 
Yates  «.  Compton,  2  P.  W.  808;  Cramer 
«.  Morton,  2  MoU.  106;   Thompson   v. 


Graham,  1  Paige,  884;  see  Judson  v. 
Gibbons,  6  Wend.  224. 

s  Yates  v.  Compton.  2  P.  Wms.  808. 

s  Wilkins  v.  Fry,  1  Mer.  244,  262. 

^  Blount  V,  Burrow,  8  Bro.  G.  G.  90;  see 
Dane  o.  Allen,  1  Green  Gh.  288.  It  ap- 
pears to  have  been  at  first  doubted  whether 
a  co-executor  refusing  to  join  as  co-plaintiff 
was  entitled  to  his  costs.    8  Bro.  G.  G.  90. 

fi  Finch  V.  Finch,  2  Yes.  492;  Sohier  v. 
Williams,  1  Curtis  479;  Story  E^.  PI.  § 
144,  note.  Where  the  first  tenant  in  tail 
was  a  lunatic,  the  person  entitled  to  the 
next  estate  of  inheritance  was  held  a  nec- 
essary partv.  Singleton  v.  Hopkins,  1 
Jur.  N.  S.  il99. 

0  By  Lord  King,  in  MoUineux  o.  Powrell, 
cited  8  P.  Wms.  268,  n.;  but  see  1  Dick. 
197,  198,  and  Eden  on  Injnnctions,  168; 
StorV  Eq.  PI.  §  169.  It  will  be  borne  in 
mind,  however,  that  where  the  property  is 
vested  in  trustees  under  the  deed  or  will, 
the  trustee  now,  in  England,  generally 
represents  all  the  ctthd  que  tnuts.  15  &  16 
Vic.  c.  86,  §  42,  r.  9. 

7  16&;16  Yicc86,§42,r.9. 
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Ch.  V.  §  1. 


Not  those 
after  first 
estate  of 
inheritance. 


Persons 
entitled  to 
intermediate 
estates. 


Incnmbran- 
cers  upon 
estates  tail 
most  be 
parties. 


So  execntoiy 
devisees. 


person  entitled  in  remainder  or  reversion  aiter  the  first  vested 
estate  of  inheritance,  because  such  person  js  considered  sufficient 
to  support  all  those  who  are  in  remainder  behind  him.^  And  it 
has  repeatedly  been  determined,  that  if  there  be  a  tenant  for  life, 
remainder  to  his  first  son  in  tail,  remainder  over,  and  the  tenant 
for  life  is  brought  before  the  Court  before  he  has  issue,  the  contin- 
gent remainder-men  are  barred.* 

Although  in  cases  of  this  description,  the  first  person  in  exist- 
ence who  is  entitled  to  a  vested  estate  of  inheritance  is  sufficient  to 
represent  all  remainders  behind  him,  yet  it  is  necessary,  that  all  per- 
sons, entitled  to  intermediate  estates,  prior  to  the  first  vested  estate 
of  inheritance,  should  be  before  the  Court;  thus,  where  a  marriage 
settlement  was  made  of  lands  on  the  husband  for  life,  remainder  to 
the  wife  for  life,  with  divers  remainders  over,  and  a  bill  was  brought 
by  the  husband,  in  order  to  have  the  opinion  of  the  Court  whether 
a  certain  parcel  of  land  was  not  intended  to  be  included  in  the  settle- 
ment, and  the  wife  was  not  a  party,  the  case  was  ordei-ed  to  stand 
over,  in  order  that  she  might  be  made  a  party,  the  Court  being  of 
opinion,  that  if  a  decree  should  be  made  against  the  husband,  it 
would  not  bind  her ;  •  and  so,  where  a  bill  was  brought  by  a  son, 
who  was  remainder-man  in  tail  under  a  settlement,  against  his 
father,  who  was  tenant  for  life  under  the  same  settlement^  to  have 
the  title-deeds  brought  into  Court  that  they  might  be  forthcoming 
for  the  benefit  of  all  parties  interested ;  and  objections  were  taken 
for  want  of  parties,  one  of  which  was,  that  a  daughter  of  the  defend- 
ant, who  was  interested  in  a  trust  term  for  ye^rs,  prior  to  the  limi- 
tation to  the  plaintiff,  was  not  before  the  Couit,  Lord  Hardwicke 
held  the  objection  good.* 

Another  objection  in  the  same  case  was,  because  certain  annui- 
tants of  the  son,  upon  his  reversion  after  the  death  of  his  father, 
were  not  parties,  and  Lord  Hardwicke  held,  that  he  could  not 
make  the  order  prayed  until  the  annuitants  were  first  heard,  and 
that  consequently  the  objection  must  be  allowed.*  From  this  it 
would  seem,  that  although  a  remainder-man  in  tail  may  maintain  a 
suit  without  bringing  the  persons  entitled  to  subsequent  remain- 
ders before  the  Court,  yet  if  he  has  charged  or  incumbered  his 
estate  in  remainder,  the  persons  interested  in  such  charge  or 
incumbrance  must  be  parties ;  and  it  is  held,  that  a  person  claim- 
ing under  a  limitation  by  way  of  executory  devise,  not  subject  to 
any  preceding  estate  of  inheritance  by  which  it  may  be  defeated, 


1  Anon.,  2  Eq.  Ca.  Ab.  166,  PI.  8;  Lloyd 
V.  Johnea,  9  Ves.  87,  66;  Eavle  Fire  Ids. 
Co.  V.  Cammet,  2  £dw.  Ch.  127. 

3  Per  Lord  Redesdale,  in  Giflfard  v.  Hort, 
1  Sch.  &  L.  408;  and  see  »lso,  as  to  ten- 
ants for  life  representing  persons  contin- 
gently entitled  in  remainder,  in  a  suit  as  to 


personalty.  Fowler  v.  James,  1 C.  P.  Coop, 
t.  Cott.  290;  1  Phil.  808;  and  ree  Rob- 
erts V.  Roberto,  2  Phil.  584: 12  Jar.  148: 
2  De  6.  &  S.  29. 

8  Herring  v.  Yeo,  1  Atk.  290. 

<  Pyncent  v.  Pyncent,  8  Afk.  671. 

«  Pyncent  v.  Pyncen^  3  Atk.  671. 
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must  be  a  party  to  a  suit  in  which  his  rights  are  involved ;  ^  but    Ch.  v.  §  i. 
executory  devisees  not  'in  esse^  may  be  bound  by  a  decree  against  ^    ~ 

the  first  estate  of  inheritance. 

Where  the  intermediate  estate  is  contingent,  and  the  person  to  Where  inter- 
take  is  not  ascertained,  it  is  sufficient  to  have  before  the  Court  the  JJJ^^ia  con- 
trustees  to  support  the  contingent  remainder,  together  with  the  tingent,  and 
first  person  in  esse  entitled  to  the  first  vested  estate  of  inheri-  aacertained." 
tance.^  Lord  Hardwicke,  in  Hopkins  v.  Hopkins^  states  the  prac- 
tice upon  this  point  thus :  "  If  there  are  ever  so  many  contingent 
limitations  of  a  trust,  it  is  an  established  rule,  that  it  is  sufficient  to 
bring  the  trustees  before  the  Couit,  together  with  him  in  whom 
the  first  remainder  of  the  inheritance  is  vested ;  and  they  that  may 
come  after  will  be  bound  by  the  decree,  though  not  in  esse^  unless 
thei'e  be  fraud  or  collusion  between  the  trustees,  and  the  first  person 
in  whom  the  remainder  of  the  inh'eritance  is  vested."  Thus,  in 
ZfOrd  Cholmonddey  v.  Lord  ClinJt(mf  in  which  the  estate  which 
was  the  subject  of  litigation  was  settled  upon  Baron  Clinton  for 
life,  and,  after  remainders  to  his  children  (who  were  unborn)  and 
their  heirs  in  tail,  upon  the  person  who  should  then  be  entitled  to 
claim  as  Baron  Clinton  in  tail,  with  ultimate  remainder  to  the 
existing  Lord  Clinton  in  fee,  it  was  objected  that  the  person  pre- 
sumptively entitled  to  the  barony,  ought  to  have  been  a  party ; 
but  Sir  William  Grant,  M.  R.,  overruled  the  objection  upon  the 
ground  above  stated. 

If  a  person  entitled  to  an  interest  prior  in  limitation  to  any  estate  PenonB 
of  inheritance  before  the  Court,  should  be  bom  pending  the  suit,  f„^nnedUite 
that  person  must  be  brought  before  the  Court  by  supplemental  esutes,  corn- 
bill;*  and  if  the  first  tenant  in  tail  is  plaintiff  in  a  suit  and  dies  j^ndSag  roiL 
without  issue  before  the  termination  of  the  suit,  the  next  remain- 
der-man in  tail,  although  he  claims  by  new  limitation,  and  not 
through  the  first  plaintiff  as  his  issue,  is  entitled  to  continue  the 
suit  of  the  former  tenant  in  tail  by  supplemental  bill,  and  to  have 
the  benefit  of  the  evidence  and  proceedings  in  the  former  suit ;  ^ 
and  so  where  a  tenant  in  tail  who  is  a  defendant  dies,^  or  his 
interest  ceases  by  the  birth  of  a  tenant  in  tail  prior  in  limitation,* 
the  plaintiff  is  entitled  to  carry  on  the  proceedings,  in  bringing  the 
person  who  has  become  the  first  tenant  in  tail  before  the  Court. 

In  all  the  preceeding  cases  the  rights  of  the  several  parties  to  the  Penons 
subject-matter  in  litigation  were  consistent  with  each  other,  and  SJto'^ncon- 

1  Ld.  Red.  174.  4  2  J.  &  W.  1, 188.                                     •^*«»>*  ^*1««- 

s  Lord  Cbolmondeley  v.  Lord  Clinton,  ^  Ld.  Ked.  174. 

2  .1.  &  W.  1, 133;  see  Sohier  v.  Williams,  ^  Lloyd  v.  Johnes,  9  Yes.  68. 

1  Curtis,  479  ;No<line  v.  Greenfield,  7  Paige,  T  Cresswell  v.  Bateman«  6  W.  R.  206, 

(44.    Trustees  to  sapport  contingent  re-  220,  Y.  C.  K.;  Ref^.  Lib.  1857,  A.  424. 

mainders  are  now  no  longer  necessary;  8  ^  Egremont  o.  Thompson,  L.  B.  4  Ch. 

fr  9  Vic.  c.  106.  §  8.  Ap.  448,  L.  C. 

s  1  Atk.  690;  but  as  to  the  report  of  thia 
oise,  see  2  J.  &  W.  18, 192. 
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Ch.  V.  §  1.  were  the  result  of  the  same  state  of  facts,  so  that  the  same  evidence 
which  would  establish  those  facts  would  e^ablish  the  rights  of  all 
the  parties  to  maintain  the  litigation;  the  rules,  therefore,  of 
Equity  require  that  all  those  parties  so  deriving  their  right  of  liti- 
gation from  the  same  facts,  should,  subject  to  the  exceptions  which 
we  have  noticed,  be  brought  before  the  Court,  in  order  that  such 
their  rights  may  be  simultaneously  disposed  of.  In  cases,  however, 
where  the  claims  of  the  several  parties  to  the  subject-matter  of  the 
suit  do  not  arise  out  of  the  same  state  of  circumstances,  but  can 
only  be  supported  upon  grounds  which  are  inconsistent  with  eadi 
other,  so  that,  if  the  grounds  upon  which  the  plaintiff  supports  his 
claim  be  correct,  the  case  relied  upon  by  the  other  parties  claim- 
ing the  same  thing  cannot  be  supported,  then  such  other  parties 
need  not  be  brought  before  the  Court.  And  the  reason  of  this 
ifi  obvious ;  for  if  a  plaintiff  resting  his  case  upon  a  particular  title 
which  is  inconsistent  with  the  title  set  up  by  the  other  claimants, 
is  able  to  establish  the  truth  of  his  case  by  evidence,  he  will  be  en- 
titled to  a  decree  againi^  the  defendant  whom  he  sues ;  if  he  is  not 
in  a  situation  to  establish  his  case,  his  bill  must  of  course  be  dis- 
missed ;  and  the  circumstance  of  his  having  brought  other  parties 
claiming  under  a  different  title  before  the  Court,  would  be  of  no 
advantage  to  the  defendant  principally  sued ;  because,  if  the  plain- 
tiff fails  in  his  claim,  the  bill  must  be  dismissed  as  against  them  as 
well  as  against  the  principal  defendant,  and  such  dismissal  can  be 
no  bar  to  prevent  the  other  parties  themselves,  from  asserting  their 
claim  against  the  defendant.^ 

In  suits  for  specific  performance,  it  is  a  general  rule,  that  none 
but  parties  to  the  contract  are  necessary  parties  to  the  suit ;  *  and 
a  mere  stranger  claiming  under  an  adverse  title  should  not  be  made 
a  paity  to  such  a  suit,'  although  a  person  claiming  by  virtue  of  an 
antecedent  agreement  is  a  proper  party  to  a  suit  by  a  purchaser 
for  specific  performance,  and  to  have  the  right  to  the  purchase- 
money  ascertained.*    Where,  however,  there  are  other  persons  so 


In  suits  for 
specific  per' 
fonnancef 
only  parties 
to  the  con- 
tract neces- 
sary parties. 


1  For  application  of  this  principle  to 
Baits  for  tithes  by  impropriator  or  vicar, 
Williamson  v.  Lonsdale,  Dan.  Ex.  171; 
9  Price,  187,  S.  C;  Williams  v.  Price, 
Dan.  18;  4  Price,  156;  Carte  v.  Ball,  8 
Atk.  500;  and  Petch  v.  Dalton,  Scacc.  Jan. 
1819,  cited  1  «T.  &  W.  515;  Daws  v.  Benn, 
ib.  bl3]  Jac.  95:  Bailev  v.  Worrall,  Bunb. 
115;  Cook  V.  Blunt,  a"  Sim.  417;  Wing  v. 
Morrell,  M'CI.  &  V.  625:  Tooth  v.  Denn 
and  Chapter  of  Canterbury,  3  Sim.  49; 
Pierson  v.  David,  1  Clarke  (Iowa),  23. 

3  Tasker  v.  Small,  8  M.  &  C  63,  69;  1 
Jur.  986;  Wood  v.  White,  4  M.  &  C  460; 
Robertson  v.  The  Great  Western  Railway 
Company,  10  Sim.  314;  Humphrevs  o. 
Hollis,  JHc.  78;  Paterson  v.  Long,  5  tieav. 
186;  Peacock  v.  Penson,  11  Beav.  855;  12 


Jur.  951;  Petre  v.  Duncombe,  7  Hare.  24; 
De  Hoghton  v.  Money,  L.  H.  2  Ch.  Ap. 
164,  170,  L.  JJ.;  Bishop  of  Winchester  «. 
Mid  Hants  Railway  Co..  L.  R.  5  Eq.  17,  V. 
C.  S. ;  Aberaman  Iron  Works  Company  «. 
Wickens,  L.  R.  4  Ch.  Ap.  101,  L.  C;  Fen- 
wick  V.  Balroan,  L.  R.  9  Kq.  165,  V.  C.S.; 
see,  however,  Dnkiiig  v.Whimper,  26  Beav. 
568;  see  Morgan  v  Mor^n.2  Wheat  290; 
Lord  V.  Underdunck,  1  Sandf.  Ch.  46 ;  Hoo- 
ver V.  Donally,  8  Hen.  &  M.  816. 

•  Tasker  v.  Small,  3  M.  &  C.  68,  69;  1 
Jur.  986 ;  De  Hofihton  v.  Money,  L.  R.  2 
Ch.  Ap.  164, 170,  L.  J  J.  But  see  Carter 
V.  Mills,  80  MiA.  (9  Jones)  432,  cited  infra, 

*  West  Midland  Rnilway  Company  v. 
Nixon,  1  H.  &  M.  176;  and  see  Cbadwick 
V.  Maden,  9  Hare,  188. 
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interested  in  the  subject-matter  of  the  contract  as  that  their  con-    Ch.  Y.  §  i. 
currence  is  necessary  for  the  completion  of  the  title,  it  is  the  duty  ^ 

of  the  vendor  to  bring  them  forward,  to  assist  in  giving  effect  to 
bis  contract;^  but,  as  plaintiffs,  they  have  no  right  to  sue;  and  if 
such  persons  should  be  infants,  and  it  were  attempted,  by  making 
them  co-plaintiffs  with  the  vendor,  to  bind  their  rights  by  a  decree, 
the  fact  of  their  being  so  made  parties  would  be  a  fatal  objection  • 
to  the  suit ;  and  whether  the  point  was  or  was  not  raised  by  the 
other  parties  the  Court  would  refuse  to  pronounce  a  decree.'  It 
would  appear  also,  that,  in  some  cases,  where,  subsequently  to  the 
contract,  another  person  has  acquired  an  interest  under  the  ven- 
dor, with  notice  of  the  rights  of  the  purchaser,  the  latter  has,  in  a 
suit  for  specific  performance,  been  allowed  to  join  such  person  with 
the  vendor  as  a  defendant  to  the  suit ;  *  and  where  the  vendor  has 
parted  with  the  posssession,  he  must  join  the  lessee  of  the  pur- 
chaser as  defendant  to  a  suit  for  specific  performance,  and  a  dec- 
laration of  his  lien  for  unpaid  purchase-money.^ 

Formerly  it  was  the  invariable  practice  of  Courts  of  Equity  to  Heir  of  dev- 
require  the  heir-at-law  to  be  a  party  to  a  suit  in  all  cases  where  i^,^^ 
the  trusts  of  a  will  of  real  estate  were  sought  to  be  executed,  to  suit  reUt- 
This  practice  arose  from  the  peculiar  principle  adopted  by  Courts  Seviaed^ 
of  fruity  in  cases  of  wills  relating  to  real  estate ;  namely,  that  they 
would  not  carry  into  effect  a  will  of  real  estate,  until  the  due  exe- 
cution had  been  either  admitted  by  the  heir  or  proved  against  him. 
For  this  purpose,  it  was  necessary  that  the  heir  should  be  made  an 
adverse  party.    The  case  of  an  heir-at-law  was,  therefore,  an  ex- 
ception to  the  rule  above  laid  down,  that  persons  claiming  under 
titles  inconsistent  with  those  of  the  plaintiff  need  not  be  made 
parties  to  the  suit.    This  exception   has  now  been  in  a  great 
measure  abolished,  for  by  the  Blst  Order  of  August,  1841,'  it  is 
provided,  ^  that  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not 
be  necessary  to  make  the  heir-at-law  a  party ;  but  the  plaintiff  shall 
be  at  liberty  to  make  him  a  party  when  he  desires  to  have  the  will 
established  against  him."    Before  this  order,  it  was  necessary  in 


1  Wood  V.  White,  4  M.  460,  488;  Chad- 
wick  9.  Maden,  9  Hare,  188. 

S  Wfiod  V.  White,  4  M.  &  C.  460,  488. 
See  Williams  v.  Leech,  28  Penn  St.  89; 
Bomr  V.  Potter,  82  111.  66. 

•  Spence  v.  HogKi  ^  GoU.  226 ;  Cnllett  v. 
Hover,  1  Coll.  227 ;  bat  see  Cuttao.  Thodej, 
13  Sim.  206;  6  Jur.  1027;  and  1  Coll.  212 
n.  (n),  228  n;  see  also  L(»uty  v.  Hillaa,  2 
De  G.  &  J.  110;  4  Jar.  N.  S.  1166.  In  a 
auit  for  the  specific  performance  of  n  con- 
tract to  conTfv  laiia,  a  person  not  made  a 
Cirty,  who  claims  a  superior  title  to  the 
nd  in  question  under  the  party  of  whom 
performance  is  sought,  may  come  in  and 
aiaert  hia  righta;  aa  a  decree  might  affect 


them  injnrionsly  by  casting  a  cloud  upon 
his  title.  Carter  v.  Mills,  80  Mis.  ( 9  Jones) 
482. 

4  Bishop  of  Winchester  v.  Mid  Hants 
Railway  Company,  L.  R.  5  £q.  17  V.  C. 
S.;  and  see  Attorney-General  v.  Sitting- 
bourne  &  Sheerntf^s  Railway  Company,  85 
Beay.  268,  271;  L.  R.  1  ^.  686,  689; 
Goodford  v.  Stonebouse  &  Nailsworth 
Railway  Company,  W.  N.  (1869)  67;  17 
W.  R.'616,  V.  C.  M.;  Marling  v.  Stone- 
bouse &  NaiUworth  Railway  Company, 
W.  N.  (1869)  60;  17  W.  R.  484,  V.  C.  J. 

e  Ord.  VII.  1.  This  Order  has  been 
adopted  in  the  Equity  Rules  of  the  United 
Statea  Supreme  Court.    Rule  40. 


282  OP  PABTIES  TO  A  SUIT. 

Ch.  T.  }  1.    eaitfl  for  the  admiDistration  of  real  asBetB  under  S&i  WilL  IV. 

^    ~     c.  104,  that  the  heir-at-law,  aa  well  aa  the  devisee,  should  be  a 

party ; '  and  where  the  suit  waa  brought  against  the  devisee,  under 

the  Statute  of  Fraudulent  Deviaes,'  the  heir-at-law  was  a  necessary 

And  wben  Although,  however,  the  heir-at-law  'was  a  necessary  party  to  suits 
d«id  w^My  instituted  for  the  purpose  of  making  devised  estates  applicable  to 
dsbiij  the  payment  of  debts,  he  was  not  a  necessary  party  to  suits  insli- 

g  under  a  deed  whereby  estates  bad 
i,o  sell  for  payment  of  debts,  unless  he 
}f  the  money  arising  from  the  sale.* 
tioned  Order,  there  were  some  cases  in 
ct  the  execution  of  the  trusts  of  a  will, 
aot  a  party ;  thus,  where  a  trustee  had 
nd  Jreehold  lands,  subject  to  the  trust, 
under  the  ■will,  a  sale  was  decreed 
tarty.*  So,  where  the  heir-at-law  was 
nd,  or  made  de&ult  at  the  hearing,  the 
:cecuted  in  his  absence,  but  without  a 
as  well  proved  ; '  and  even  upon  some 
»on  due  proof  of  the  execution  of  the 
e  testator,  declared  the  will  well  proved 

in  the  Order'  to  make  evidence  of  the 
he  sanity  of  the  testator,  taken  in  the 
idmissible  against  him  or  any  one  claim- 
itill  continues  unable,  by  decree  in  his 
against  his  rights.*  As  the  Order  pro- 
be trusts  of  a  will  in  the  absence  of  the 
x>  make  him  a  p&rty,  where  it  iB  sought 
against  him,  it  seems  scarcely  probable 
ies,  the  old  practice,  of  declaring  a  will 

126;  »  Harris  r.  InRledew,  a  P.  Wmi.  M,  M- 
■na,  T  •  French  c.  Bunn,  1  Dick.  18B;  S  Atk. 
aim.  120,  S.  C.;SlokMii  Taylor,  1  Dkk.  Mflj 
8S8;  Calor  e.  Butler.a  Dick.  tSS:  Bniilh«utc 
K.  B.  o.  Robimon,  ib.  4S9  o. ;  Siorv  Eq.  H.  S  87. 
"--billbjar ' '-'— 


erf»l 

of  Und  cbirged  vith  tbe  psTinent  oT  debts. 

for  an  account  of  tbe  tni't'futid,  the  cred- 

mt of 

itors  ars  not  indispeDSHble  parties  to  the 

)  heir 

suit.    Potter  V.  Gardner.  11  Wheat.  IM. 

>  Banister  r.  War,  3  Dick.  GSSi  wiU 

sS 

ICO.  Wilii.ms  v.  Whinyates.  3  Bro.  C.  C. 

BB9;  Seton.  324  tl  kj.;  Ld.  Bed.  1TB.        . 

w.V. 

>  Ord.  Vll.  1. 

'S- 

•  Ld.  Rod.  172.    A  irill  may  now  b« 

eatablisbed  in  Enitland  atainat  (he  heir  io 
tbe  Probate  Conrt;  see  20  &  31  Vice  TT, 
tS  81,  82;  Selon,  336;  aea  pott,  chap,  on 
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well  proved  in  the  absence  of  the  heir  will  be  continued.^    It  was    Ch.  v.  §  l. 

formerly  the  practice,  where  the  heir-at-law  could  not  be  found,  to  ^ 

make  the  Attorney-General  a  party  to  a  bill  for  carrying  the  trusts 

of  a  devise  of  real  estates  into  execution,  on  the  supposition  that 

the  escheat  is  in  the  Crown,  if  the  will  set  up  by  the  bill  should  be  Person 

subject  to  impeachment.    If  any  person  should  claim  the  escheat  escheat. 

against  the  Crown,  that  person  may  be  a  necessary  party.^ 

The  rule  which  has  been  before  noticed,  that  persons  claiming  Effect  of 
under  titles  which  are  inconsistent  with  that  of  the  plaintiff  should  i^ia^n^^^ 
not  be  made  parties  to  a  suit,  even  though  they  are  in  a  situation  navingmcon- 
to  molest  the  defendant  in  the  event  of  the  plaintiff  being  unsuc-  "^  °      **• 
cessful  in  establishing  his  claim,  is  equally  applicable  to  prohibit 
their  being  made  parties  as  co-plaintiffi  or  as  defendants."    Thus, 
in  the  case  of  the  Attorney- General  v.  Tarringtonj"^  where  an  in- 
formation and  bill  was  exhibited  in  the  Exchequer  by  the  King's 
Attorney-General,  and  the  Queen-dowager  and  her  trustees  as 
plaintifis,  against  the  lessees  of  the  Queen,  of  certain  lands  which 
had  been  granted  to  her  by  the  Crown  for-  her  jointure,  in  respect 
of  the  breach  of  the  covenants  in  their  leases ;  it  was  held  that  the 
King  and  Queen-dowager  could  not  join,  because  their  interests 
were  several ;  and  so,  in  the  case  of  JOord  (Jholmondeley  v.  Lord 
Citnton,^  where  a  bill  was  filed  by  two  persons,  one  claiming  as 
devisee,  and  the  other  as  heir-at-law;^  and  the  question  was  Devisee  and 
whether  they  could  maintain  a  suit  to  redeem  a  mortgage,  on  the  ^«*'-**^'*^' 
allegation  ^  that  questions  having  arisen  as  to  which  of  them  was 
entitled  to  the  estate,  they  had  agreed  to  divide  the  estate  between 
them,"  Sir  Thomas  Plumer  M.  R.  strongly  expressed  his  opinion 
that  the  Court  could  not  proceed  on  a  bill  so  framed.    In  a  subse- 
quent case  between  the  same  parties,  the  title  of  the  plaintiff  was 
stated  in  the  same  way  as  in  the  first,  and  Lord  Eldon,  though  he 
allowed  the  demurrer  which  was  put  in  to  the  bill  upon  other 
grounds,  expressed  a  very  strong  opinion,  that  two  persons  claim- 
ing the  same  thing  by  different  titles,  but  averring  that  it  is  in  one 
or  the  other  of  them,  and  each  contending  that  it  was  in  himself, 
could  not  join  in  a  suit  as  co-plaintif&.    His  Lordship  said,  ^  that 
the  difficulty  of  maintaining  a  suit  where  there  are  two  plaintiffs, 


I  All  the  deyisees  are  held  to  be  neces* 
t$xy  parties  to  a  bill  to  set  aside  a  will ;  the 
executor,  unless  he  has  refused  to  act, 
dionld  also  be  made  a  party.  Vancleave 
V.  BeflDl,  2  Dana,  155;  see 'Hunt  v.  Acre, 
as  Ala.  5S0;  Vanderpoet  v.  Van  Valken- 
burgb,  2  S«iaen  (N.  Y.),  100.  So  all  the 
legatees  are  indispensable  parties  iiT  such 
a  case.  McMaken  v.  McMaken,  18  Ala. 
676. 

s  Ld.  Red.  172. 

*  The  objection  does  not  applj  where 
a  sole  plaintiff  unites  in  himieli  two  con- 


flicting interests;  Miles  v.  Durnford,  2  De 
G.,  M.  &  G.  641 ;  Carter  v.  Sanders,  2  Drew. 
248;  Foulkes  v.  Davies,  L.  R.  7  £q.  42  V. 
C.  G. 

4  Hnrdres,  219. 

s  2  J.  &  W.  1,  185;  affirmed,  4  Bli.  1; 
Sugd.  Law,  p.  61,  74;  see  als^o  Fulbam  v* 
McCarthy,  1  H.  L.  Chs.  708;  12  Jur.  757. 

0  A  bill  cannot  be  filed  agninst  the  heirs 
and  devisees  jointly,  for  satisfHction  of  a 
debt  of  the  deceased.  Schermerhom  v. 
Barhydt,  9  Paige,  28. 
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OF  PARTIES  TO  A  SUIT. 


Ch.  V.  §  1. 


Settlor  and 
purchaser  in 
suit  to  avoid 
a  settlement 
under  the 
27  Eliz.  c.  4. 


Plaintiff  and 
person  liable 
to  account 
to  him. 

Court  can 
now  relieve, 
notwith- 
standing mifl- 
Joinder. 


A.  and  B.,  each  asserting  the  title  to  be  in  him,  is  this,  that  if 
the  Court  decides  that  A.  is  entitled,  and  the  defendants  do  not 
complain,  how  is  B.  as  a  co-plaintiff  to  appeal  from  that  decree  ?  "  ^ 
And  in  the  recent  case  of  Saumerez  v.  Saumeres^^  where  the  in- 
terests of  a  father  and  his  children  who  were  joined  as  co-plaintiff 
in  the  suit  were  at  variance  one  with  another ;  Lord  Cottenham 
said,  that  as  the  record  was  framed,  it  would  be  quite  irregular  to 
make  any  adjudication  concerning  their  conflicting  interests,  and 
directed  a  new  bill  to  be  filed. 

In  a  case  before  the  same  judge,  when  Master  of  the  RoUs, 
where  a  bill  had  been  filed  by  the  settlor  in  a  voluntary  settle- 
ment, for  the  purpose  of  avoiding  the  settlement,  in  which  another 
person  claiming  as  a  purchaser,  under  the  27  Eliz.  c.  4,  against  the 
parties  entitled  under  the  voluntary  settlement,  was  joined  as  a 
co-plaintifiT;  his  Honor  held,  that,  as  the  settlement  was  of  personal 
property,  it  was  not  within  the  statute,  and  that,  consequently, 
the  purchaser,  not  having  the  protection  of  the  statute,  could  not 
have  a  better  title  than  the  settlor  from  whom  he  purchased ;  but 
that,  if  he  had  shown  a  good  title  in  himself^  he  could  have  had  no 
relief  in  that  suit,  having  associated  himself  as  co-plaintiff  with  the 
settlor ;  it  having  been  in  several  late  cases  decided  that,  under 
such  circumstances,  no  decree  can  be  made,  although  the  plaintiff 
might,  in  a  suit  in  which  he  was  sole  plaintiff,  have  been  entitled 
to  relief.'  Upon  the  same  principle,  it  has  been  held,  that  a  per- 
son who  is  liable  to  account  to  the  other  plaintiff  cannot  be  joined 
as  co-plaintiff.^ 

It  should  be  here  observed,  that  the  consequences  of  a  misjoinder 
of  plaintiffs,  such  as  above  considered,  are  no  longer  the  same  as 
formerly,  for  then  the  bill  would  have  been  dismissed ;  whereas 
now,  the  Court  is'  empowered  to  grant  such  relief  as  the  circum- 
stances of  the  case  require,  to  direct  such  amendments  as  it  shall 
think  fit,  and  to  treat  any  of  the  plaintifib  as  defendants.* 


1  Lord  Cbolmondeley  v.  Lord  Clinton, 
T.  &  R.  107,  115;  but  see  Jopp  v.  Wood, 
2  De  G.,  J.  &  S.  828. 

3  4  M.  &  C.  886;  see  also  Robertson  v. 
Southgate,  6  Hare,  586;  but  see  Griggs  v, 
Staplee,  2  De  G.  &  S.  572;  18  Jur.  29, 
which  was  a  suit  to  set  nside  a  settlement, 
as  a  fraud  on  the  marital  right.  Sir  J.  L. 
Knight  Bruce  V.  C  there  said  that  if  the 
case  had  beeu  proved  he  should  probably 
have  relieved  against  the  transaction,  al- 
though the  wife  was  a  co-plaintiff.  See  2 
De  G.  &  S.  688. 

8  Bill  V.  Cureton,  2  M.  &  K.  608;  see 
Newcomb  v.  Horton,  18  Wis.  666 ;  Crocker 
V.  Craig,  46  Maine,  827;  Fletcher  v. 
Holmes,  40  Maine,  864;  Gates  v.  Boomer, 
17  Wis.  465. 

4  Jacob  9,  Lucas,   1  Beav.  486,  448; 


Griffith  V.  YanheythuTsen,  9  Hare,  86;  16 
Jur.  421;  but  it  would  appear  that  the 
objection  does  not  apply  to  a  sole  plaintiff 
uniting  in  himself  two  conflicting  inter- 
ests. Miles  V.  Dumford,  2  De  G-,  M.  & 
G.  641;  Carter  v.  Sanders,  2  Drew.  248; 
Foulkes  V.  Davies,  L.  R.  7  £q.  42,  V.  C  G. 
A  16  &  16  Vic.  c.  86,  §  49.  For  cases  of 
misjoinder  since  the  Act,  see  Clements  v. 
Bowes,  1  Drew.  664;  Evans  v.  CoTentry, 
8  Drew.  75;  2  Jur.  N.  S.  557;  6  De  G.,  IL 
&  G.  911;  Beeching  v.  Lloyd,  8  Drew. 
227 ;  Wiilinms  v.  Salmond,  2  K.  &  J.  468; 

2  Jur.  N.  S.  251 ;  Stupart  v.  Arrowsmith, 

3  Sm.  &  G.  176;  Bnrton  v.  Barton,  8  K. 
&  J.  512;  8  Jur.  N.  S.  808;  Carter  v.  San- 
ders, 2  Drew,  248;  Hallows  v.  Fernie,  S 
Ch.  Ap.  467,  L.  C;  and  aeepott  Chap.  V. 
§  4,  Joinder  qf  UninUretUd  Parties. 
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The  rule  that  persons  claiming  under  different  titles  cannot  be    Ch.  y.  §  i. 
joined  as  plaintiffs  in  the  same  suit,  does  not  apply  to  cases  where  ^    ~ 

their  titles,  though  distinct,  are  not  inconsistent  with  each  other.^  Creditorg  of 
Thus,  all  the  creditors  of  a  deceased  debtor,  although  they  claim  may  be  co- 
under  distinct  titles,  may  be  joined  as  co-plaintiffs  in  the  same  plaintiffs. 
suit,  to  administer  the  assets  of  the  debtor,'  although  it  is  not 
necessary  that  they  should  be  so  joined,  as  one  creditor  may  sue 
for  his  debt  against  the  personal  estate,  without  bringing  the  other 
creditors  before  the    Court.*    The  joining,  however,  of  several  One  creditor 
creditors  in  the  same  suit,  although  it  might  save  the  expense  of  bihaif**of*" 
several  suits  by  different  creditors,  might  nevertheless,  where  the  bimsclf  and 
creditors  are  numerous,  be  productive  of  great  inconvenience  and  * 

delay  by  reason  of  the  danger  which  would  exist  of  continual 
abatements.  Courts  of  Equity  have,  therefore,  adopted  a  practice, 
which  at  the  same  time  that  it  saves  the  expense  of  several  suits 
against  the  same  estate,  obviates  the  risk  and  inconvenience  to  be 
apprehended  from  joining  a  great  number  of  individuals  as  plain- 
tiff, by  allowing  one  or  more  of  such  individuals  to  file  a  bill  on 
behalf  of  themselves  and  the  other  creditors  upon  the  same  estate, 
for  an  account  and  application  of  the  estate  of  a  deceased  debtor ; 
in  which  case,  the  decree  being  made  applicable  to  all  the  creditors, 
the  others  may  come  in  under  it  and  obtain  satisfaction  for  their 
demands  as  well  as  the  plaintiffs  in  the  suit ;  and  if  they  decline 
to  do  so,  they  will  be  excluded  the  benefit  of  the  decree,  and 
will  yet  be  considered  bound  by  acts  done  under  its  authority.* 
It  is  matter  rather  of  convenience  than  indulgence,  to  permit 
such  a  suit  by  a  few  on  behalf  of  all  the  creditors,  as  it  tends 
to  prevent  several  suits  by  several  creditors,  which  might  be 
highly  inconvenient  in  the  administration  of  assets,  as  well  as 
burdensome  to  the  fund  to  be  administered ;  for  if  a  bill  be 
brought  by  a  single  creditor  for  his  own  debt,  he  may,  as  at  Law, 
gain  a  preference  by  the  judgment  in  his  favor  over  the  other 
creditors  in  the  same  degree,  who  may  not  have  used  equal  dili- 
gence.' 

In  suits  by  one  creditor,  on  behalf  of  himself  and  the  others,  for  but  defendant 

^  *  ^  may  have  biU 

1  S«e  Cbe«hiTe  Iron  Works  v.  Gflj,  8  self  alone.    SUIoway  v.  Columbian  Ins.   dismissed 

Gray,  531,  684,686;  Conro  v.  Port  Uenry  Co.,  8  Gwv,  199;  see  Ciompton  v.  An-   before  decree, 

Iron  Co,  12  Barb.  Ch.  27;  Merchants'  thonv,  13  XUen,  88,  86,  87 ;  Seton,  117.        on  payment 
Bank  v.  Stevenson,  6  Allen,  402,  408.  <  Ld.  Red.  166;  see  48th  of  the  Equity    of  plaintiff's 

s  See  Croftbv  v.  Wickliffe,  7  B.  Blon.  Rules  of  the  United  States  Courts.  debt  and 
120;  Cheshire  Iron  Works  V.  Gay,  8  Gray,          <  Ld.  Red.  166;  Rid^fly  v.  Bond,  18   costs. 
684,  635.  Md.  488;  ree  Attorney-General  v.  Com- 
s  Anon.,  78  Atk.  672 ;  Peacock  v.  Monk,  th  waite,  2  Cox,  46 ;  where  it  was  admitted 
1  Ves.  127,  181.    A  creditor's  bill,  under  at  the  bar  that  where  a  single  creditor- 
Mass.  Genl.  Sts.  c.  118,  §  2,  to  reach  and  filet  a  bill  for  the  payment  of  his  own  debt 
Apply,  in  payment  of  a  debt,  any  property  only,  the  Court  does  not  direct  a  general 
of  a  debtor  'in  that  State,  that  'otnnot  be  account  of  the  testator's  debts,  but  only 
come  at  to  be  attached  or  taken  on  ezecu-  an  account  of  the  per»onal  estate  and  of 
tion  in  a  suit  st  I^w  Against  such  debtor,  that  particular  debt,  which  is  ordered  to 
may  be  brought  by  one  creditor  for  him-  be  paid  in  a  course  of  administration ;  and 
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OF  PARXnSS  TO  A  SUIT. 


Ch.  V.  §  1. 


Plaintiff  can- 
not waive  ac- 
count against 
deceased  ad- 
ministrator. 

If  personal 
representa- 
tive admits 
assets,  plain- 
tiff entitled  to 
immediate 
decree  for 
payment. 

One  creditor 
not  entitled  to 
administra- 
tion of  realty, 
unless  he  sue 
on  behalf 
of  all. 


administration  of  the  estate  of  a  deceased  debtor,  the  defendant 
may,  at  any  time  before  decree,  have  the  bill  dismissed,  on  pay- 
ment of  the  plaintiff's  debt  and  all  the  costs  of  the  snit.^ 

In  suits  of  thb  nature,  the  plaintiff  cannot  waive  an  account 
against  the  estate  of  a  deceased  administrator  of  the  debtor.^ 

If  the  debt  of  the  plaintiff  be  admitted  or  proved,  and  the 
executor  or  administrator  admits  assets,  the  plaintiff  is  entitled  at 
the  hearing  to  an  immediate  decree  for  payment,  and  not  a  mere 
decree  for  an  account ; '  but  an  admission  by  the  executor  that  he 
has  paid  the  legacies  given  by  the  testator's  will,  is  not  an  admis- 
sion of  assets  for  the  payment  of  the  plaintiff's  debt,  so  as  to  entitle 
him  to  such  an  immediate  decree.^ 

One  creditor  may  also  sue,  where  the  demand  is  against  the  real 
as  well  as  the  personal  assets ;  ^  but  although  one  creditor  may  file 
a  bill  on  his  own  behalf  alone,  for  administration  of  the  personal 
estate,  he  cannot  have  a  decree  for  administration  of  the  real  estate, 
imless  he  sue  on  behalf  of  himself  and  all  the  other  creditors.* 


all  debts  of  a  higher  or  equal  nature  maj 
be  paid  bj  the  executor,  and  allowed  him 
in  his  discharge.  See  Gray  v.  Chiswell,  9 
Ves.  123;  Story  Eq.  PI.  §§  9»-10a;  1 
Story  Eq.  Jur.  §§  646-550;  Brooks  v. 
Reynolds,  1  Bro.  C.  C.  (Perkins's  ed.)  188, 
note  (2),  180,  note  (6),  and  ca<es  cited; 
Paxton  V.  Douglas,  8  Sumner's  Ves.  620; 
Thompson  v.  Brown,  4  John.  Ch.  619; 
Shephard  v.  Guernsey,  9  Paige,  887;  Ram 
on  Assets,  c.  21,  §  1,  p.  292;  Rush  v. 
Higgs,  4  Sumner's  Yes.  638,  note  (a),  and 
cases  citeii ;  Hiillett  v.  Hallett,  2  Paige,  16; 
Lloyd  V.  Loaring.  6  Sumner's  Yes.  778, 
note  (<i);  West  v.  Randall,  2  Mason,  181; 
Lucas  V.  Bank  of  Darien,  2  Stewart,  280; 
New  London  Bank  v.  Lee,  11  Conn.  112; 
Ballentine  v,  Beall,  8  Scam.  206;  Coe  v, 
Beckwith,  81  Barb.  (N.  Y.)  889;  Hazen  v. 
Durllng,  1  Green  Ch.  188.  But  single 
creditor  suits  are  much  out  of  use.  Seton, 
117. 

1  Pemberton  v.  Popham,  1  Beav.  816; 
2  Jur.  1009;  Holden  o.  Kynaston,  2  Beav. 
204;  Manton  v.  Roe,  14  Sim.  868;  pott. 
Chap.  XIX.,  §  1,  Dltmitting  Bills.  As  to 
costs,  see  cases  above  referred  to,  and 
Penny  v.  Beavan,  7  Hare,  188;  12  Jur. 
986. 

3  Wadeson  v.  Budge,  1  C.  P.  Coop.  t. 
Cott,  869;  but  see  Symes  v.  Glynn,  and 
Pea-«e  v.  Cheesborough,  cited  Seton,  115. 

8  Woodgate  v.  Field,  2  Hare,  211;  6 
Jur.  871;  see  also  Owens  r.  Dickinson,  C. 
Sc  P.  48, 56;  4  Jur.  1151;  Field  v,  Titmus, 
1  Sim.  N.  S.  218;  15  Jur.  121.  For  form 
of  decree  for  payment,  see  Seton,  116, 
No.  3. 

*  Savage  v.  Lane,  8  Hare,  82 ;  Field  «. 
Titmus,  1  Sim.  N.  S.  218;  15  Jur.  121; 
Button  V.  Ro<siter,  7  De  G.,  M.  &  G.  9. 

<  Leigh  V.  Thomas,  2  Ve^.  S.  812,  818. 

e  Bedford  v.  Leigh,  2  Dick.  707;  May 
V.  Selby,  1  Y.  &  G.  C.  0.  235;  6  Jur.  62; 


Blair  v.  Ormond,  1  De  G.  &  S.  428;  11 
Jur.  665;  Ponsford  v.  Hartley.  2  J.  &  H. 
786;  Seton,  117;  Johnson  v.'Compton,  4 
Sim.  47.  See  form  of  contingent  prayer, 
in  a  bill  by  one  creditor,  Tomlin  v.  Tom- 
lin,  1  Hare,  236.  In  such  cases  leave  to 
amend  will  generally  be  g^ven  at  th« 
bearing;  see  cases  above  cited.  After 
decree  in  a  single  creditor's  suit,  an  ac- 
count was  taken  of  the  real  estate;  the 
bill  being  taken  as  a  bill  on  behalf  of  all 
the  creditors;  Woods  v.  Sowerbv,  14  W. 
B.  9,  V.  C.  W.;  see  Story  Eq.  f»l.  $  Iftl, 
note.  Although  one  incumbrancer  cannot 
sue  without  making  other  incumbrancen 
parties,  yet  it  has  l>een  held  that  this  it 
cured  by  a  decree  directing  an  account  to 
be  taken  of  all  the  mortgages  and  incom- 
brances  affecting  the  estate.  See  Yin. 
Ab.  tic  Party  (B.)  en.  51.  And  in  Mar- 
tin 9.  Martin,  Lord  Hardwicke  said,  that 
on  a  bill  for  a  sale  for  the  sati^friction  of  a 
bond  creditor,  not  onlv  where  it  was  on 
behalf  of  himself  and  others,  but  even 
when  the  bill  was  for  the  satisfaction  of 
his  own  particular  debt,  the  constant 
course  of  ttie  Court  was  to  direct  an  ae- 
count  of  all  the  bond  debts  of  the  testator 
or  intestate,  with  liberty  to  come  for  a 
satisfaction.  See  Seton,  85.  It  seema, 
however,  noon  more  recent  authorities, 
that  a  single  bond  creditor  cannot  have 
any  decree  at  all  against  the  real  estate. 
See  Bedford  v.  Leiith,  2  Dick.  707 ;  John- 
son V.  Compton,  4  Sim.  47.  Where  a  bill 
has  been  filed  by  a  single  bond  creditor  to 
establish  his  claim  against  the  real  estate 
of  his  deceased  debtor,  the  Court  has  per- 
mitted it  to  be  amended  bv  making  it  a 
bill  '*on  behalf  of  himself  and  of  tho 
other  specinlty  creditors."  Johnson  «t. 
Compton.  ubi  supra.  Where  a  jodgment 
creditor  iiies  a  bill  to  obtain  aid  in  enforc> 
ing  the  payment  of  his  judgment  at  Law, 
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Again  in  the  case  of  creditors  under  a  trust  deed  for  payment    Ch.  v.  §  i. 
of  debts,  a  few  have  been  permitted  to  sue  on  behalf  of  themselves  ^    ~ 

and  the  other  creditors  named  in  the  deed,  for  the  execution  of  One  creditor 
the  trusts,  although  one  creditor  could  not,  in  that  case,  have  sued  Seed  may'sue 
for  his  sin&cle  demand  without  brinsdns  the  other  creditors  before  ?p  behalf  of 

.       ^         ®  ®     °  himself  and 

the   Court/  others; 

And  where  the  trust  fund  was  to  be  distributed  amongst  the  so  separate 
joint  and  separate  creditors  of  the  firm,  a  bill  of  this  description  Jl^if'orSint 
was  permitted  by  a  separate  creditor  only,  on  behalf  of  himself  and  separate 
and  the  other  joint  and  separate  creditors.*  *^  '***"' 

In  suits  for  marshalling  assets,  simple-contract  creditors  must  be  in  suits  to 
joined  as  plaintifl^,  as  well  as  creditors  by  specialty ;  for,  upon  a  ™IT^*'^ 
bill  by  specialty  creditors  only,  the  decree  would  be  merely  for  the  by  simple 
payment  of  the  debts  out  of  the  personal  estate,  and,  if  that  should  gbouldsue 
not  prove  sufficient  for  the  purpose,  for  the  sale  and  application  of  ^ith  creditor 
the  real  estate.    The  right  to  call  for  such  an  arrangement  of  the    ^  *^*^     ^' 
property  as  will  throw  those  who  have  debts  payable  out  of  both 
descriptions  of  estate  upon  the  real  estate,  in  order  that  the  per- 
sonalty may  be  left  clear  for  those  whose  demands  are  only  pay- 
able  out  of  the  personal  estate,  belongs  to  the  simple-contract 
creditors,  who  have  an  equity  either  to  compel  the  payment  of  the 
specialty  debts  out  of  the  real  estate,  or  else  to  stand  in  the  place 
of  the  specialty  creditors,  as  against  the  real  estate,  for  so  much  of 
the  personal  estate  as  they  shall  exhaust.    It  is  proper,  therefore, 
in  bills  of  this  nature,  to  file  them  in  the  names  of  a  specialty 


it  is  no  ground  of  demurrer  that  other 
creditors,  not  in  equal  degree,  are  not 
made  parties  to  the  bill.  W  ay  v.  Bnigaw, 
1  C.  E.  Green  (N.  J),  213,  216,  217;  £d- 
gell  V.  llM3'?roo<l,  8  Atk.  857;  see  Clark»on 
o.  Depejster,  8  Pai^e,  820;  Parmelee  v. 
Egan,  7  PHige,  610;  (irosvenor  o.  Allen, 
9  Paige,  74;  Fariiham  v.  Campbell,  10 
Paige,  5»8. 

1  Conry  ©.  Trist,  Ld.  Red.  167;  Morphy 
V.  Jackson,  6  Jones  £q.  (N.  C.)  11;  are, 
however,  Harrison  o.  Stewardaon,  2  Hare, 
580,  where  Sir  .1.  Wigram  Y.  0.  decided, 
that  twenty  creditors  interested  in  a  reitl 
estiite  were  not  so  large  a  number  as  that 
the  Court  would,  nn  the  ground  of  incon* 
Tenience  alotie,  allow  a  few  of  them  to 
represent  the  others,  and  dispense  with 
such  otiien  as  partie)«,  in  a  suit  to  recover 
the  estate  against  the  whole  b«idy  of  cred- 
Horn.  See  St'iiy  Kq.  PI.  §§  150,  207; 
Bainbridg**  o.  Burton.  2  Beav.  639 ;  John- 
■on  V  Cand**ge,  81  Miine.  28;  Bryant  v. 
Busiiell,  28  Pick.  608;.  Stevenson  o.  Aos- 
tio,  8  Met.  474.  In  case  of  an  a«signment 
lor  the  benefit  of  creditors,  all  the  credi- 
tors shoultl  be  joined  in  n  bill  to  comfiel  a 
distribution  of  the  fund;  but  one  creditor 
alone  may  mountain  a  bill  for  a  violation 
of  the  trust  injurious  to  himself  separately. 


Dimmock  v.  Bixby,  20  Pick.  868.  When 
creditors  claim  under  a  deed  of  trust  for 
the  pajrment  of  debt«,  they  need  not  make 
as  piirties  to  their  bill,  those  who  are  in  a 
posterior  class  to  themselves,  but  they 
must  make,  ns  parties,  nil  who  are  in  tht- ir 
own  cla«s.  Patton  v.  Bencini,  6  Ired.  Eq. 
204.  No  decree  for  the  di>tribution  of  a 
fund  in  Court  can  be  made,  until  mU  per- 
sons interested  are  made  parties.  De  La 
Veivne  v.  Evertson.  1  Paige,  Ibl :  Greene 
9.  Sisson,  2  Curtis  C.  C.  171.  All  the  dis- 
tributees  are  necessary  parties  to  a  bill  for 
di^trlbu(ion.  Hawkins  «.  Crais:,  1  B.  Mnn. 
27.  All  persons  interested  in  the  trust 
estate  ought  to  be  joined  in  a  suit  for  its 
administration.  YAnm  v.  Garmrd,  26  Geor- 
gia, 667;  Hitfh  «.  W<irlev,  82  Ala.  709; 
D*VVolf  V.  D'Wolf,  4  R.  1.  460;  Gould  v. 
Haves,  19  Ala.  486;  Keeler  o.  Keeler,  3 
Stockt.  (N.  J.)46S. 

Creditors  of  a  testator  ma;^  inter^'ene 
by  petition,  and  be  made  piirti<>s  to  a  suit 
by  the  legatees  and  devisees,  brought  for 
t^e  purpose  of  falsift'ing  the  accounts  of 
the  executor.  Smith  v.  Britton,  2  P.  & 
H.  (Va.)124. 

s  Weld  V.  Bonham,  2  S.  &  S.  91 ;  and 
see  Richnrdson  v.  Hastings,  7  Bear.  823; 
Smart  v.  BnuUtock,  7  Beav.  600. 
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Ch.  V.  §  1. 


Other  cases 
in  which  one 
may  sue  on 
behalf  of 
himself  and 
other 
legatees; 


Testamentary 
appointees  of 
a  married 
woman. 

Joint  pro- 
prietors of  a 
trading 
undertaking. 


Shareholders 
of  unregis- 
tered com- 
pany. 


creditor  and  of  a  creditor  by  simple  contract,  on  bebalf  of  them- 
selves and  of  all  others  the  specialty  and  simple-contract  creditors.* 

By  analogy  to  the  case  of  creditors,  a  legatee  is  permitted  to 
sue  on  behalf  of  himself  and  the  other  legatees ;  because,  as  he 
might  sue  for  his  own  legacy  only,  a  suit  by  one,  on  behalf  of  all 
the  legatees,  has  the  same  tendency  to  prevent  inconvenience  and 
expense,  as  a  suit  by  one  creditor  on  behalf  of  all  creditors  of  the 
same  fund.^  For  the  same  reason,  where  it  has  been  sought  to 
apply  personal  estate  amongst  next  of  kin,  or  amongst  persons 
claiming  as  legatees  under  a  general  description,  and  it  may  be 
uncertain  who  are  the  persons  answering  that  description,  bills 
have  been  admitted  by  one  claimant  on  behalf  of  himself  and  of 
others  equally  interested.' 

So,  also,  in  the  case  of  appointees  under  the  will  of  a  married 
woman,  made  in  pursuance  of  a  power,  where  they  were  very 
numerous,  a  bill  was  permitted  by  some  in  behalf  of  all.^ 

The  right  of  a  few  persons  to  represent  the  class  is  not  con* 
fined  to  the  instances  of  creditors  and  legatees;^  and  the  necesfflty 
of  the  case  has  induced  the  Court,  especially  of  late  years,  fre- 
quently to  depart  from  the  general  rule  in  cases  where  a  strict 
adherence  to  it  would  probably  amount  to  a  denial  of  justice,  and 
to  allow  a  few  persons  to  sue  on  behalf  of  great  numbers  having 
the  same  interest ;  ^  thus,  some  of  the  proprietors  of  a  trading 
undertaking,  where  the  shares  had  been  split  or  divided  into  800, 
were  permitted  to  maintain  a  suit  on  behalf  of  themselves  and 
others,  for  an  account  against  some  of  their  copartners,  without 
bringing  the  whole  before  the  Court,'  "because  it  would  have 
been  impracticable  to  make  them  all  parties  by  name,  and  there 
would  be  continual  abatement  by  death  and  otherwise,  and  no 
coming  at  justice,  if  they  were  to  be  made  parties; "  and  in  case 
of  a  trade  paitnership  of  more  than  twenty-five  persons  formed 


1  By  the  82  &  83  Tic.  c.  46,  it  is  enacted 
that  in  the  administration  of  the  estate  of 
any  person  dying  on  or  after  the  Ist  Jan., 
1870,  no  debt  shall  be  entitled  to  prefer- 
ence merely  because  it  is  a  specialty  debt, 
but  all  the  creditors  shall  be  treated  as 
standing  in  equal  degree,  and  be  paid  ac- 
cordingly out  of  the  assets,  whether  legal 
or  equitable. 

2  Id.  Red.  167;  Stoiy  Eq.  PI.  §  104; 
Brown  v.  Ricketts,  8  John.  Oh.  558;  Fish 
V.  Uowland,  1  Paige,  20,  28;  Kettle  v. 
CraTy,  1  Paig^e,  417,  note;  Hallett  v.  Hal- 
lett,  2  Paige,  20,  21. 

8  Ld.  Red.  169;  Smith  v,  Leathart,  20 
L.  J.  Ch.  202,  V.  C.  K.  B.;  Story  Eq.  PL 
§  105;  see  now  15  &  16  Yic.  c.  86,  §  42, 
r.  1. 

*  Manning  «.  Thesiger,  1  S.  &  S.  106. 

ft  See  per  Ld.  Eldon,  in  Lloyd  v.  Loar- 
Ing,  6  Ves.  779. 


«  Ld.  Red.  169;  Storjr  Eq.  PL  J  94  et 
ieq.y  and  the  cases  cited  in  notes;  West  «. 
Randall,  2  Mason,  192-196;  Wendell  «. 
Yan  Rensselaer.  1  John.  Ch.  849;  Hallett 
V.  Hallett,  2  Paige,  18-20;  Cullen  «.  Duke 
of  Queensberry,  1  Bro.  C.  C.  (Perkins's 
ed.)  101,  and  Mr.  Belt*s  notes;  Moflmtav. 
Farquharson.  2  id.  838,  note  (1);  Lloyd  «. 
Loanng,  6  Sumner*s  Yes.  778,  note  (a), 
and  cases  cited;  Willis  v.  Henderson,  4 
Scam.  20;  Mann  v.  Butler,  2  Barb.  Ch. 
862;  Per  Foster  J.  in  Williston  v.  Michi- 
gan Southern  &  Northern  R.R.  Co.,  IS 
Allen,  406;  Peabody  v.  Flint,  6  Allen,  62; 
Mason  v.  York  &  Cumberland  R.R.  Co^ 
52  Maine,  107-109;  March  v.  Eastern  RB. 
Co.,  40  N.  H.  566;  Smith  v  Swomestedt, 
16  How.  U.  S.  288;  48th  of  the  Equity 
Rules  of  the  United  States  Courts. 

T  Chancey  v.  May,  Prec  Ch.  592. 
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before  the  7  &  8  Vio.  c.  110,  and  registered  under  §  58  of  that  Act,    Ch.  v.  §  i. 
but  not  otherwise  registered,  some  members  were  allowed  to  sue  ^    ~ 

on  behalf  of  themselves  and  other  members  to  restrain  a  nuisance ;  ^ 
and  so,  where  all  the  inhabitants  of  a  parish  had  rights  of  com-  Inhabitants 
mon  under  a  trust,  a  suit  by  one,  on  behalf  of  himself  and  the  °^*P*™^- 
other  inhabitants,  was  admitted ;  ^  and  a  freeholder  and  copyholder 
of  a  manor  may  sue  on  behalf  of  himself  and  all  other  the  free- 
hold and  copyhold  tenants,  to  have  their  rights  of  common  ascer-  Tenants  of 
tained,  notwithstanding  the  rights  of  each  freeholder  are  separate  ™*"®'' 
and  distinct  from  those  of  the  copyholders;'  but  although  one 
copyholder  may  sue  on  behalf  of  himself  and   the  other  copy- 
holders to  have  the  rights  of  common  ascertained,  he  cannot  sue 
on  behalf  of  himself  alone  for  that  purposed     So,  also,   one  Owners  of 
owner  of  lands  in  a  township  has  been  permitted  to  sue  on  behalf  J^tabiish  a 
of  himself  and  the  others  to  establish  a  contributory  modus  for  all  "m^***- 
the  lands  there.*     Upon  the  same  principle,  a  bill  was  allowed  by  Crew  of  a 
the  captain  of  a  privateer  on  behalf  of  himself  and  of  all  other  the  ^on^f  ^"'* 
mariners  and  persons  who  had  signed  certain  articles  of  agreement 
with  the  owners,  for  an  account  and   distribution  of  the  prizes 
made  by  the  ship.*    And  in  JUoyd  v.  LoaringJ  Lord  Eldon  ex- 
pressed his  opinion,  that  some  of  the  members  of  a  lodge  of  Free- 
masons, or  of  one  of  the  inns  of  court,  of  any  other  numerous  body  of 
persons,  might  sustain  a  suit  on  behalf  of  themselves  and  the  others, 
for  the  delivery  up  of  a  chattel  in  which  they  were  all  interested. 

The  great  increase  in  the  number  of  Joint-Stock  Companies,  and  Extension  of 
trading  associations,  in  which  large  classes  of  persons  are  jointly  SJjJwm  " 
interested,  has  had  the  effect,  in  modem  times,  of  extending  the  times. 
practice,  which  allows  a  few  persons  to  sue  in  Equity  on  behalf 
of  themselves  and  others  similarly  interested.*    In  the  case  of 
"Walworth  v.  HdUf  the  bill  was  filed  by  the  plaintifis  on  behalf 
of  themselves  and  all  others,  the  shareholders  and  partners  of  the 
banking  company,  called  the  Imperial  Bank  of  England,  except 
those  who  were  made  defendants.    It  did  not  in  terms  pray  a 
dissolution,  or  a  final  winding  up  of  the  affidrs  of  the  company, 

1  Wormslej  «.  Meiritt,  L.  B.  4  Eq.  696,  <  Chajrtor  «.  Trinity  College,  8  Anst 

y.  C.  M.  841 ;  Story  Eq.  Jur.  §  121,  and  cases  cited. 

<  Blackham  v.  The  Warden  and  Socie^  «  Good  v.  Blewitt,  18  Yes.  897.   In  that 

of  Sutton  Coldfield.  1  Ch.  Ca.  269.    it  case  the  bill  was  originally  filed  by  the 

has  been  donbted  whether  the  Attorney-  captain  in  his  own  right,  but  was  allowed 

General  ought  not  to  have  been  a  party  to  to  oe  amended  by  introducing  the  words, 

that  suit    See  Ld.  Red.  149;   and  see  "  on  behalf  of  himself,"  &c  18  Yes.  898; 

Attomey-Geneml  v.  Heelis,  2  S.  &  S.  67;  see  West  v.  Randall,  2  Mason,  198,  194; 

but  see  Attorney-General «.  Moses,  2  Mad.  Story  Eq.  PI.  §  98. 

194.  7  6  Yes.  778, 779;  see  Sumner's  ed.  note 

•  Smith  V.  Earl  Brownlow,  L.  R.  9  Eq.  (a). 

141,  M.  R.;  see  Warrick  v.  Qneen*s  Col-  >  Beatty  «.  Kuriz,  2  Peters,  666;  Smith 

lege,  Oxford,  W.  N.  (1870)  M.  R.;  18  W.  v.  Swomestedt,  16  How.  U.  S.  288;  Whit> 

B.  719,  M.  R.;  L.  R.  10  Eq.  106;  Betts  v.  ney  v.  Mayo,    16  111.  261;   Putnam   «. 

TbomiMon,  W.  N.  (1870),  208;  18  W.  R.  Sweet.  1  CEiand.  (Wis.)  286;  Morvan  v. 

1099,  M.  R.  New  York  and  Albany  R.R.  Co.,  10  Paige, 

«  Phillim  9.  Hudson,  L.  B.  2  Ch.  Ap.  290. 

14S,L.C.  •4M.&  0.686. 
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Ch,  y.  §  1.  but  it  prayed  the  assistance  of  the  Court  in  the  realization  of  the 
^  ~  assets  of  the  company,  and  in  the  payment  of  its  debt*,  and  that 
for  that  purpose  a  receiver  might  be  appointed,  and  authorized 
to  sue  for  calls  unpaid  and  other  debts  due  to  the  company  in  the 
name  of  the  registered  officer,  who  was  one  of  the  defendants. 
To  this  bill  a  demurrer  was  put  in,  upon  the  argument  of  which 
the  two  most  important  objections  to  the  bill  were,  1st,  That  it 
was  not  the  practice  of  the  Court  to  interfere  between  partners, 
except  upon  a  bill  praying  a  dissolution ;  and  2dly,  That  all  the 
parties  interested  in  the  concern  were  necessary  parties  to  the  bOl. 
General  Lord  Cottenham  overruled  the  demurrer,  and  in  his  judgment  ob- 

^les  of^part-  Served,^  "  The  result,  therefore,  of  these  two  rules,  the  one  binding 
nerahipa.  the  Court  to  withhold  its  jurisdiction,  except  upon  bills  praying  a 
dissolution,  and  the  other  requiring  that  all  the  partners  should  be 
parties  to  a  bill  praying  it,  would  be,  that  the  door  of  this  Court 
would  be  shut  in  all  cases  in  which  the  partners  or  shareholders  are 
too  numerous  to  he  made  parties ;  which,  in  the  present  state  of  the 
transactions  of  mankind,  would  be  an  absolute  denial  of  justice  to 
a  large  portion  of  the  subjects  of  the  realm,  in  some  of  the  most 
important  of  their  affairs.  This  result  is  quite  sufficient  to  show 
that  such  cannot  be  the  law ;  for,  as  I  have  said  upon  other  occa- 
sions,* I  think  it  the  duty  of  this  Court  to  adapt  its  practice  and 
course  of  proceeding  to  the  existing  state  of  society,  and  not  by  too 
strict  an  adherence  to  forms  and  rules,  established  under  different 
circumstances,  to  decline  to  administer  justice,  and  to  enforce 
rights  for  which  there  is  no  other  remedy.  This  has  always  been 
the  principle  of  this  Court,  though  not  at  all  times  sufficiently  at- 
tended to.  It  is  the  ground  upon  which  the  Court  has,  in  many 
cases,  dispensed  with  the  presence  of  parties  who  would,  according 
to  the  general  practice,  have  been  necessary  parties."  • 

In  Motley  v.  Alston^  Lord  Cottenham  said,  that  this  form  of 
suit  is  ^'  subject  to  this  restriction :  that  the  relief  which  is  prayed 
must  be  one  in  which  the  paities  whom  the  plaintiff  professes  to 
represent,  have  all  of  them  an  interest  identical  with  his  own ;  for 
if  what  is  asked  may  by  possibility  be  injurious  to  any  of  them, 
those  parties  must  be  made  defendants ;  because  each  and  every  of 
them  may  have  a  case  to  make,  adverse  to  the  interests  of  the  par- 


1  4  M.  &  C.  686. 

s  S«e  Mare  r.  Malachy,  1  M.  &  G.  669; 
Taylor  v.  Salmon,  4  M.  '&  C.  184, 141. 

«  Storv  Kq.  PI.  §§  78,  96,  116,  115  a, 
116  b;  West  v.  Randall,  2  Mason,  181; 
Colt  V.  Le«nier,  9  Cowen,  820,  330;  Deeks 
«.  Stanhope,  14  Sim.  67;  Ooliyer  Partn. 
(Perkins's  ed.)  861,  in  note;  Taylor  o. 
Salmon,  4  M.  &  C.  134,  141.  Represen- 
tatives of  a  deceased  partner  should  be 
made  parties  to  a  bill  to  dissolve  a  part- 
nership,  and  the  bill  may  be  amended  for 


that   purpose.     Bucfaard   «.    Boyce,   SI 
Geo.  6. 

4  1  Phil.  790,  798;  11  Jur.  816:  Moeeiey 
«.  Cresi»ev*8  Company,  U  R.  1  Eq.  405; 
12  Jar.  N.  S.  46,  Y.  C.  W. ;  see  also  MUli- 

Sin  V.  Mitchell,  3  M.  &  C.  72;  1  Jur.  888; 
ichens  v.  Congreve,  4  Russ.  662,  674; 
Gordon  v.  Pym,  8  Hare.  228,  227;  Ap- 
perly  o.  Page,  1  Phil.  779,786;  11  Jur. 
27 if  Richardson  o.  Hnstings,  7  Beav.  823, 
326;  11  Beav.  17;  8  Jur.  72;  Beeching  «t. 
Llovd,  8  Drew.  227 ;  Moor  v.  Veazie,  82 
Mame,  865. 
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ties  saing.     If,  indeed,  they  are  so  numerous  that  it  is  impossible    Ch.  V.  §  i. 
to  make  them  all  defendants,  that  is  a  state  of  things  for  which  no  ^    ^ 

remedj  has  yet  been  provided."  I^  however,  such  persons  are  so 
numerous  that  it  is  impossible  to  make  them  parties,  it  is  appre- 
hended that,  according  to  the  present  practice,  the  Court  will,  in 
such  cases,  permit  the  suit  to  proceed,  upon  one  or  several  of  such 
parties  having  interests  not  identical  with  the  plaintiff,  or  of  each 
class  X)f  them,  if  there  are  several  classes,  being  made  defendant  to 
represent  the  others;  unless  indeed  the  object  of  the  suit  is  to 
have  the  partnership  or  company  dissolved.^ 

The  fact  of  a  company  being  incorporated  by  Act  of  Parliament  Where  com- 
does  not  appear  necessarily  to  prevent  individual  members  of  the  ^^^t^^*^ 
corporation  suing  on  behalf  of  themselves  and  the  other  members  Act  of 
of  the  company.  In  JFoss  v.  HarhottU^  Sir  J.  Wigram  V.  C.  ob- 
served, ^  corporations  of  this  kind  are  in  truth  little  more  than 
private  partnerships ;  and  in  cases  which  may  easily  be  suggested, 
it  would  be  too  much  to  hold,  that  a  society  of  private  persons 
associated  together  in  undertakings,  which,  though  certainly  bene- 
ficial to  the  public,  are  nevertheless  matters  of  private  property, 
are  to  be  deprived  of  their  civil  rights,  irder  «6,  because,  in  order 
to  make  their  common  objects  more  attainable,  the  Crown  or  the 
legislature  may  have  conferred  upon  them  the  benefit  of  a  corpor- 
ate character.  If  a  case  should  arise  of  injury  to  a  corporation  by 
some  of  its  members,  for  which  no  adequate  remedy  remained,  ex- 
cept that  of  a  suit  by  individual  corporators  in  their  private  char- 
acters, and  asking  in  such  a  character  the  protection  of  those  rights 
to  which  in  their  corporate  capacity  they  were  entitled ;  I  cannot 
but  think  that  the  principle  so  forcibly  laid  down  by  Lord  Cotten- 
ham  in  Wahocyrth  v.  H^^  and  other  cases,  would  apply,  and  the 


1  Richardson  v.  Larpent  2  Y.  &  C.  C 
C.  507,  514;  7  Jur.  691;  Fare  o.  Clegg, 
29  Beav.  589,  602;  7  Jur.  N.  S.  1186; 
Bromlev  9.  Williams,  82  Beav.  177; 
9  Jur.  ')^.  S.  240;  Hoole  o.  Great  West- 
em  Railway  Cooipany,  L.  R.  3  Ch.  Ap. 
262,  273,  L.  JJ,;  Cramer  o.  Bird,  U  R.  6 
^.  143,  148;  Pickering  v,  Williams,  15 
W.  R.  218,  V.  C.  S.^  see  however.  Car- 
lisle 9.  South  Eastern  Railway  Co.,  1 
M*K.  &  G.  689,  699;  14  Jur.  585;  Faw- 
oett  9.  Lawrie,  1  Dr.  &  S.  192,  208;  as 
to  making  the  Corporation  a  defendant 
in  its  corporate  character,  see  Bdgshaw 
9.  Kastem  Union  Railway  Co.,  7  Hare, 
lU;  13  Jur.  602;  2  M'N.  &  G.  389;  14 
Jar.  491. 

2  2  Hare,  491 ;  see  also  Preston  9.  Grand 
Collier  Dock  Co.,  11  Sim.  327,  344;  S.  C 
flom.  Preston  9.  Guyon,  5  Jur.  146 ;  Bag- 
shaw  9.  Eastern  Union  Railway  Co.,  and 
Carlisle  9.  South  Eastern  Itailway  Co., 
«6i  wpra;  Graham  9.  Birkenhead  Rail- 
way Co.,  2  M'N.  &  G.  146, 156;  14  Jur. 
494 ;  Colman  9.  Eastern  Conntiea  Railway 

VOL.  X. 


Co.,  10  Beav.  1, 12;  11  Jur.  74;  Salomons 
9.  Laing,  12  Beav.  839;  14  Jur.  279;  Fra- 
ser  9.  Whalley,  2  H.  &  M.  10;  East  Pant 
Du  Co.  V.  Merryweatber,  10  Jur.  N.  S. 
1281 ;  18  W^.  R.  816,  V.  C  W. ;  2  H.  &  M. 
254;  Moseley  9.  Cresseys  Company,  L.  R. 
1  Eq.  405;  12  Jur.  N.  S.  46,  V.  C  W.; 
Hoole  9.  Great  Western  Railway  Com- 
pany, L.  R.  3  Ch.  An.  262,  L.  J  J. ;  Blozam 
9.  Aetropoiitan  Railway  Co.,  L.  R.  8  Oh. 
Ap.  887.  L.  C ;  Atwool  v.  Merry  weath- 
er, L.  R.  5  Eq.  464,  n.  (8),  V.  C.  W.; 
Clinch  9.  Financial  Corporation,  L.  R.  5 
Eq.  450,  y.  C.  W.;  affirmed,  L.  R,  4  Ch. 
Ap.  117,  L.  C.  &  L.  JJ. ;  Cramer  9.  Bird, 
L.  R.  6  tCq  143.  M.  R.;  KeruHghan  9.  Wil- 
liams, L.  U.  6  Eq.  228,  M.  R. ;  Salishurv 
9.  Metropolitan  hallway  Company,  W.  N, 
(1869),  62,  W.N.  (1870),  70;  18  W.  R. 
484,  V.  C.  J. ;  t5.,  W.  N.  ( 1870),  74,  L.  J. 
G.;  ib.  182,  V.  C.  J.;  18  W.  R.  974,  V.  C. 
J. ;  Sweny  9.  Smith,  L.  R.  7  £q.  824,  M. 
R. 
«  4  M.  &.  C.  685. 
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rcH.  V.  §  1. 


Where  the 
relief  prayed 
is  not  bene- 
ficial to  all; 


as  where  suit 
is  not  neces- 
sarily advan- 
tageous 
to  all; 


or  where 
claim  is  not 
necessarily 
reasonable  ' 
with  regard 
to  all. 


claims  of  justice  would  be  found  superior  to  anj  diiSculties  arising 
out  of  technical  rules,  respecting  the  mode  in  which  corporations 
are  required  to  sue,"^  In  the  case  last  referred  to,  the  Vice- 
Chancellor  allowed  a  demurrer,  on  the  ground  that  upon  the  case 
as  stated  in  the  bill,  there  was  nothing  to  prevent  the  company 
from  obtaining  redress  in  respect  of  the  matters  complained  of  in 
its  corporate  character,  and  that,  therefore,  the  plaintiff  could  not 
sue  in  a  form  of  pleading  which  assumed  the  practical  dissolution 
of  the  corporation.^ 

It  is  generally  necessary,  in  order  to  enable  a  plaintiff  to  sue  on 
behalf  of  himself  and  others  who  stand  in  the  same  relation  with 
him  to  the  subject  of  the  suit,  that  it  should  appear  that  the  relief 
sought  by  him  is  beneficial  to  those  whom  he  undertakes  to  repre- 
sent.' Where  it  does  not  appear  that  all  the  persons  intended  to 
be  represented  are  necessarily  interested  in  obtaining  the  relief 
sought,  such  a  suit  cannot  be  maintained ;  ^  and  a  plaintiff  cannot, 
in  one  portion  of  a  bill,  sue  on  behalf  of  himself  and  all  the  other 
members  of  a  company,  and  by  another  portion  seek  to  establish 
a  demand  against  the  company.'  Where  three  of  the  subscribers 
to  a  loan  of  money  to  a  foreign  State  filed  a  bill  on  behalf  of 
themselves  and  all  other  subscribers  to  that  loan,  to  rescind  the 
contracts  of  subscription,  and  to  have  the  subscription  moneys 
returned,  it  was  held,  that  the  plaintiffs  were  not  entitled,  in  that 
case,  to  represent  all  the  other  subscribers,  because  it  did  not 
necessarily  follow  that  every  subscriber  should,  like  them,  wish  to 
retire  from  the  speculation,  and  every  individual  must,  in  that  re- 
spect, judge  for  himself*  And  upon  the  same  principle,  one  of  the 
inhabitants  of  a  district,  who  claims  a  right  to  be  served  with 
water  by  a  public  company,  cannot  file  a  bill  on  behalf  of  himself 
and  the  other  inhabitants,  to  compel  that  company  to  supply  water 

or  and  Company  of  Copper  Mioers.  S  PhU. 
740.  749;  12  Jur.  1059;  Yettes  v.  Norfolk 
Railway  Co.,  8  De  G.  &  S.  293;  18  Jar. 
249. 

<  Gray  v.  Chnplio,  2  S.  &  S.  267,  272; 
Attorney-General  r.  Heelis,  2  S.  &  S.  67, 
76 ;  ColmHn  v.  Eastern  Counties  Railway 
ComjMny,  10  Beav.  1,  18;  11  Jur.  74; 
Carlisle  v.  South  Eastern  Railway  Com- 
pany, 1  M*N.  &  G.  689,  698;  14  Jnr.  686; 
Mullock  «.  Jenkins,  14  Beav.  628;  Wil- 
liams r.  Salmond,  2  K.  &;  J.  468;  2  Jar. 
N.  S.  261 ;  Moseley  v.  Cresseys  Companr, 
L.  R.  1  Eq.  405 ;  12  Jur.  N.  S.  46,  V.  C.  ^. 

*  Van  Sandan  r.  Moore,  1  Ross.  441, 
465;  Lovell  v.  Andrew,  16  Sim.  581,  684; 
11  Jur.  485;  Bainbridge  v.  Barton,  2 
BeaT.  586;  Thomas  v.  Hobler,  4  De  G.,  F. 
&  J.  199;  8Jur.  N.  S.  126. 

A  Thomas  v.  Hobler,  4  De  G.,  F.  &  J. 
199;  8  Jur.  N.  S.  125. 

«  Jones  v.  Garcia  Del  Rio,  T.  &  R.  297, 
800. 


1  One  stockholder  of  a  manufactarine 
corporation  cannot  alone  maintain  a  biU 
in  Equity  to  compel  the  execution  of  a 
trust,  by  persons  who  have  taken  a  con- 
ye3'nnce  of  the  company  property  in  trust 
to  pay  its  debts,  because  ne  stands  in  the 
same  right  with  all  Uie  other  stockholders, 
who  have  a  common  interest  with  him  in 
enforcing  the  trust,  and  all  of  whom 
should  he  made  parties,  if  not  too  numer- 
ous, or,  if  too  numerous,  the  bill  should  be 
brought  by  some  in  behalf  of  all,  so  that 
the  rights  of  all  may  be  duly  adjudicated 
in  the  final  decree.  Heath  v.  Ellis,  12 
Cush.  601 ;  Allen  v.  Curtis,  26  Conn.  456. 
Where  the  plaintiff  sued  en  behalf  of 
himself  and  others,  it  was  held,  that  the 
defendant,  after  answering  to  the  merits 
of  the  bill,  could  not  object  that  the  plain- 
tiff had  no  right  to  bring  his  bill  in  that 
form.  Messervey  v,  Barelii,  2  Hill,  Ch. 
567 ;  see  anUy  pp.  26,  144,  notes. 

'  See  also  Mozley  v,  Alston,  1  Phil. 
790, 797 ;  11  Jur.  815 ;  Lord  v.  The  Govern- 
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to  the  district  upon  particular  terms ;  because,  what  might  be  rear    Ch.  v.  §  i. 
Bonable  with  respect  to  one,  might  not  be  so  with  regard  to  the  ^    ^ 

others.*  This  form  of  suit  cannot  be  adopted  where  each  of  the 
class  on  behalf  of  whom  it  is  instituted  has  a  separate  demand  in 
£quity ;  ^  and,  therefore,  a  suit  by  a  shareholder  in  a  joint-stock 
company,  on  behalf  of  himself  and  the  other  shareholders,  seeking 
relief  from  the  shares,  and  the  return  of  the  deposits,  on  the 
ground  of  fraud  or  misrepresentation  in. the  prospectus,  cannot  be 
maintained ;  for  the  case  of  each  person  who  has  been  deceived  is 
peculiar  to  himself,  and  must  depend  upon  its  own  circumstances.* 
Neither  can  this  form  of  suit  be  adopted  where  the  act  complained 
of  is  voidable  and  capable  of  confinnation  by  the  members  of  the 
company,  nor  where  it  is  a  mere  matter  of  internal  regulation.* 
Where,  however,  the  object  sought  is  such  that  a  suit  of  this  na^ 
ture  may  be  instituted,  it  may  be  maintained,  although  a  majority 
of  the  class  on  behalf  of  whom  it  is  instituted  disapprove  of  it.^ 

Where  the  object  of  the  suit  is  the  dissolution  of  a  partnership.  Not  appli- 
all  the  partners  must,  it  would  seem,  be  parties  to  the  suit,  and  a  fo,  (£^hl!?** 
suit  by  one  partner  on  behalf  of  himself  and  others,  cannot  be  tion  of  part- 
maintained.^    In  cases  of  joint-stock  companies,  the  difficulties 
attending  a  suit  for  winding  up  their  affairs  have  led  to  the  intro-  of  com^^^, 
duction  of  a  special  mode  of  so  doingJ  26  &  ^  Vi^ 

Where  the  object  of  the  suit  is  to  restrain  the  commission  of        * 
acts  which  are  lUtra  vires^  or  such  that  they  cannot  be  confirmed  gtod^^tT 
by  the  members  of  a  corporation,  any  one  member  may  sue  on  be-  ^^^^  ^^^' 
half  of  himself  and  the  other  members  to  restrain  them ;  ^  but  it  is 


1  Weale  v.  West  Middlesex  Waterworks, 
1  J.  &  W.  858, 870;  see  Beaumont  r.  Mere- 
dith, 8  V.  &  B.  181 ;  Stoiy  £q.  PI.  §§  120, 
128,  126. 

s  Jones  V.  Garcia  Del  Rio,  T.  &  R.  297, 
800;  Blain  v.  Agar,  1  Sim.  87,  48;  2  Sim. 
289;  Cpwkey  9.  The  Bank  of  Wales,  4 
Giff.  814;  9  Jur.  N.  S.  695;  Hallows  v. 
Femie,  L.  R.  8  Ch.  Ap.  467,  L.  C ;  Tur- 
qaand  v.  Marshall,  L.  R.  6  £q.  112,  M.  R. 

s  Cro«key  v.  The  Bauk  of  Waleii,  4  Giff. 
314;  9  Jar.  N.  S.  696;  Hallows  v,  Femie, 
L.  R.  8  Ch.  Ap.  467,  L.  C. 

*  FotA  0.  Uarbottle,  2  Hare,  461;  Moz- 
Uy  V.  Alston,  1  Phil.  790;  11  Jar.  816; 
Lord  «.  Goyernor  and  Company  of  Copper 
Miners,  2  Phil.  740;  12  Jar.  1069;  Yettso. 
Norfolk  Railway  Company,  8  De  G.  &;  S. 
298;  18  Jur.  249;  Browne  o.  The  Mon- 
mouthshire Railway  and  Canal  Company, 
18  Bear.  82 ;  Stevens  v.  South  Deyon  Rail- 
way Company,  9  Hare,  813;  MacdouKall 
V.  Jersey  imperitil  Hotel  Company,  2  H.  & 
H.  528;  Clinch  v.  Financial  Corporation, 
L.  R.  6  F^.  451,  482,  V.  C.  W.,  affirmed 
L.  R.  4  Ch.  Ap.  117,  L.  C.  &  L.  JJ.; 
Lambert  r.  Northern  Railway  of  Buenos 
Ayres,  18  W.  R.  180,  V.  C  M  For  ex- 
ceptional circumstances  under  which  such 


a  bill  was  permitted,  see  Atwool  v.  Merry- 
weather,  L.  R  5  Eq.  464  n.  (8),  V.  C.  W. 

s  Bromley  v.  Smith,  1  Sim.  8;  Small  v. 
Attwood,  Younge,  407,  456;  and  see  Wil- 
liam V'.  Salmond,  2  K.  &  J.  468;  2  Jur. 
N.  S.  251;  Kemaghan  v.  Williams,  L.  R. 
6  Eq.  228,  M.  R. 

0  Long  V,  Yonffe,  2  Sim.  869, 886 ;  Beau- 
mont V.  Meredith,  8  V.  &  B.  180;  Abra- 
ham 9.  Hannay,  18  Sim.  581;  Deeks  v. 
Stanhope,  14  Sim.  57;  8  Jur.  849;  Wilson 
V.  Sunhope,  2  Coll.  629 ;  10  Jur.  421 ;  Rich- 
ardson V.  Larpent,  2  Y.  &  C.  C.  C.  507 ;  7 
Jur.  691 ;  Richardson  v.  Hastings,  7  Beay. 
801;  11  Beay.  17;  8  Jur.  72;  Van  Sandau 
f.  Moore,  1  Russ.  441,  456;  Cooper  v, 
Webb,  15  Sim.  454,  468;  on  appeal,  11 
Jur.  448;  Apperly  v.  Page,  1  Phil.  779, 
786;  11  Beay.  271;  Harvey  v.  Bignold,  8 
Beav.  848,  846.  But  see  Lindley  Partn., 
917,  1029;  Cockbum  v.  Thompson,  16 
Ves  821  825 

7  The  Companies  Act,  1882  (25  &;  26 
Vic.  c.  89),  Part  IV. 

^  HfHlgkinson  v.  The  National  Live 
Stock  Insurance  Company,  26  Beay.  473 ;  5 
Jur.  N.  S.  478;  4  De  U.  &  J.  422;  5  Jur.  N. 
S.  969;  Lyde  v.  Eustern  Bengal  Railway 
Company,  86  Beav.  10;  Bloxnm  v,  Metro- 
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OF  PAKTIES  TO   A  SUIT. 


Ch.  V.  §  1. 


Plaintiff  has 
dominion 
over  the  suit 
till  decree; 
but  not  after. 


SemiU,  dis- 
missal of  bill 
a  bar  to 
another  suit 


Plaintiff  must 
personallj 
nave  asood 
cause  of  suit 


not  necessary  he  should  adopt  that  form  of  suit,  and  he  may  sae 
in  his  own  name.^ 

In  suits  of  this  nature,  the  plaintiff,  as  he  acts  upon  his  own 
mere  motion,  and  at  his  own  expense,  retains  (as  in  other  cases) 
the  absolute  dominion  of  the  suit  until  decree,  and  may  dismiss 
the  bill  at  his  pleasure;  ailer  decree,  however,  he  cannot  by  his 
conduct  deprive  other  persons  of  the  same  class  of  the  benefit  of 
the  decree,  if  they  think  fit  to  prosecute  it.* 

One  of  the  objections  which  has  been  suggested  to  suits  being 
framed  in  this  manner  is,  that  if  the  bill  is  dismissed  with  costs, 
other  members  of  the  partnership  or  company  may  still  file  another 
bill  for  the  same  object ;  but  in  Barker  v.  WoMers^  Lord  Lang- 
dale  M.  K.  said,  that  where  a  company  had  authorized  some  of  its 
,  members  to  enter  into  obligations  for  it,  and  they  then  came  to 
the  Court  for  relief  against  third  parties,  in  the  name  and  for  the 
benefit  of  all,  and  the  Court  dismissed  the  suit,  his  impression  was, 
that  the  Court  would  not  allow  other  members  to  prosecute  an- 
other suit  for  the  same  object. 

In  adopting  this  form  of  suit,  care  must  be  taken  in  selecting 
the  plaintiff;  for  as,  on  the  one  hand,  a  plaintiff,  who  has  a  right 
to  complain  of  an  act  done  to  a  numerous  society  of  which  he  is  a 
member,  is  entitled  effectually  to  sue  on  behalf  of  himself  and  all 
others  similarly  interested,  though  no  other  may  wish  to  sue ;  so, 
although  there  are  a  hundred  who  wish  to  institute  a  suit  and  are 
entitled  to  sue,  still,  if  they  sue  by  a  plaintiff  only,  who  has  per- 
sonally precluded  himself  from  suing,  the  suit  cannot  proceed.* 
A  plaintiff  thus  suing  must  be  a  h(yi\a  fide  shareholder,  and  sue 
bond  fide  for  the  benefit  of  the  company;   therefore,  where  a 


politan  Railway  Company,  L.  R.  8  Ch. 
Ap.  887,  L.  C. ;  Atwoul  v.  Merryweather, 
L.  R.  6  Eq.  464,  n.  (8),  V.  C.  W.:  Clinch 
V.  Financial  Corporation,  L.  R.  6  Hq.  450, 
V.  C.  W.;  affirmed,  L.  R.  4  Ch.  Ap.  117, 
L.  C.  &  L.  JJ.;  Kemaghan  v.  Williams, 
L.  R.  6  £q.  228,  M.  R. ;  Gray  v.  Lewis,  L. 
R.  8  Eq.  626,  V.  C  M. 

1  Hoole  t>.  Great  Western  Railway 
Company,  L.  R.  8  Ch.  Ap.  262,  L.  J  J. 

3  See  potty  Chap.  XIX.,  DUmisting  BitU^ 
Handford  v.  Stone,  2  S.  &  S.  196;  York 
V,  White,  10  Jur.  168,  M.  R.;  Armstrong 
V.  Storer,  9  Beav.  277 ;  see  also  Brown  «. 
Lake,  2  Coll.  620 ;  Johnson  v.  Hammer»ley, 
24  Beav.  498;  Whittington  v.  Edwards,  7 
W.  R.  72,  L.  C;  Inchley  v.  Alsop,  7  Jur. 
N.  S.  1181;  9  W.  R.  649,  M.  R.;  Hubbell 
V.  Warren,  8  Allen,  178,  177;  Updike  v. 
Dovle,  7  R.  L  446,  462;  Collins  v.  Taylor, 
8  (ireen  Ch.  168.  But  in  Atlas  Bank  v. 
Nahant  Bank,  23  Pick.  480,  492,  Shaw,  C. 
J.  said :  **  The  plaintiffs  having  once  in- 
stituted the  proceedings  as  a  statute 
remedy  /or  themselves  and  others,  they 


go  on  afterwards  for  the  benefit  of  all 
parties  concerned,  and  the  original  plain- 
tiffs have  no  power  to  discontinue  any 
more  than  a  petitioning  creditor  con  Id 
discontinue  the  proceedings  under  a  com- 
mission of  bankruptcy.'*  And  now  it  is 
enacted  by  statute  in 'Massachusetts  that 
after  a  suit  in  Equity  to  enforce  the  liability 
of  stockholders  or  officers  of  manufactur- 
ing corporations,  shall  have  been  com- 
menced, it  shall  not  be  competent  for  the 
plaintiff  to  dismiss  the  same  without  order 
of  Court,  and  such  notice  to  other  credit- 
ors as  the  Court  may  deem  reasonable 
under  the  circumstances.  St.  1862,  c.  218, 
§8. 

«  8  Beav.  97;  9  Jur.  78. 

«  Per  L.  J.  Knight  Bruce,  Bort  «.  The 
National  Life  Assurance  Association,  4 
De  G.  &  J.  168, 174;  Hubbell  t?  Warrvn, 
8  Allen,  178,  177.  See  as  to  requiring  se- 
curity for  costs  from  a  plaintiff  in  such  a 
suit  who  is  insolvent,  Tredwell  v.  B>*rcb. 
1  Y.  &c  Ex.  476. 
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director  in  another  company  took  shares  for  the  purpose  of  filing    Ch.  v.  §  i. 
a  bill,  and  was  indemnified  by  such  company,  the  bill  was  dis-  ^    ~ 

missed.^ 

In  all  cases  of  suits  for  the  protection  of  property  pending  litiga-  Suit»  for  the 
tion,  and  in  all  cases  in  the  nature  of  waste,  one  person  may  sue  ^^^7°  *^ 
on  behalf  of  himself  and  of  all  persons  having  the  same  interest.*  pending  iiti- 

In  all  cases,  where  one  or  a  few  individuals  of  a  large  number,  ^tSn^' 
institute  a  suit  on  behalf  of  themselves  and  the  others,  they  must  ^^^ 
so  describe  themselves  in  the  bill ;  otherwise  a  demurrer  or  plea  for  One  or  more 
want  of  parties  will  lie.*    Thus,  where  a  part  of  a  ship's  crew  ap-  SJ^^^es 
pointed  two  of  their  number  to  be  agents,  and  a  bill  was  filed  by  «wl  otfiera, 
such  agents  in  their  own  name,  and  not  on  behalf  of  themselves  described, 
and  the  others,  a  demurrer  was  allowed  for  not  having  made  the 
whole  crew  parties  ;*  and  where  a  bill  was  filed  by  three  partners 
in  a  numerous  trading  company,  against  the  members  of  the  com- 
mittee for  managing  the  trading  concerns  of  the  company,  it  was 
dismissed,  because  it  was  not  filed  by  the  plaintifis  "  on  behalf  of 
themselves  and  the  other  partners,  not  members  of  the  committee."  • 
And  the  Court  is  bound  to  ascertain,  by  strict  proo^  that  the  par- 
ties by  whom  the  bill  is  filed  have  the  interests  which  they  say 
they  have.* 

The  Court  will  generally  at  the  hearing  allow  a  bill,  which  has  Plaintiff  maj 
originally  been  filed  by  one  individual  of  a  numerous  class  in  his  J^deecribed* 
own  right,  to  be  amended,  so  as  to  make  such  individual  sue  on 
behalf  of  himself,  and  the  rest  of  the  class.^ 


I  Forrest  v.  Manchester,  Sheffield  and 
Lincolnshire  Railway  Company,  30  Bear. 
40;  7  Jur.  N.  S.  749 ;  ib.  887 ;  4  De  G.  &  J. 
1S6;  see  also,  Colman  «.  Eastern  Counties 
BsilwaT  Company,  10  Beav.  1;  11  Jar. 
74;  Bloxam  v.  Metropolitan  Railway 
Gnmpany,  L.  R.  3  Ch.  Ap.  887,  L.  C; 
Salisoury  v.  Metropolitan  Railway  Com^ 
pany,  W.  N.  (1869)  62,  V.  C  J. 


666.  In  a  bill  in  Equity  brought  by  an 
administrator  of  an  insolvent  estnte.  to 
obtain  a  reconveyance  of  land  alleged  to 
have  been  conveyed  by  the  intestate,  with- 
out consideration,  to  c(efraud  his  creditors, 
it  must  be  alleged  in  the  bill  that  the  suit 
is  instituted  for  the  benefit  of  all  the  cred- 
ftore  of  the  estate.  Crocker  v.  Craigj  46 
Maine,  827 ;  Fletcher  v.  Holmes,  40  Msme, 
864. 

*  Leigh  9.  Thomas,  2  Yes.  812. 

*  Baldwin  «.  Lawrence,  2  S.  &  S.  18; 
and  see  Douglass  v.  Horsfall,  2  S.  &  S. 
184. 

*  Clay  V,  Rufford,  8  Hare,  281,  288;  14 


Jur.  808;  and  see  Smith  v.  Leathhart,  20  L. 
J.  Ch.  202,  v.  C.  K.  B.  A  »uit  instituted 
by  a  plaintiff  having  only  a  nominsl  inter- 
est on  behalf  of  a  body  of  shareholders, 
not  for  the  benefit  of  the  plaintiff,  but  for 
improper  purposes,  at  the  insti^tation  of 
another  person,  who  indemnifies  the  plain- 
tiff against  the  costs  of  the  suit,  will  be 
treated  as  an  imposition  on  the  Court, 
and  the  bill  will  be  ordered  to  be  taken 
off  the  file.  Robson  v.  Dodds.  L.  R.  8  Eq. 
801 ;  see  Seaton  r.  Grant,  L.  K.  2  Ch.  Ap. 
469. 

7  Lloyd  V.  Loaring;  see  also  Milligan  «. 
Mitchell,  1 BI.  &  C  488 ;  Gwatkin  v.  Camp- 
bell, 1  Jur.  N.  S.  181,  V.  C.  W.;  Reece 
River  Silver  Mining  Company,  L.  R.  7 
Eq.  847,  M.  R.;  and  jm»<,  on  Amending 
BUU,  If  a  bill  is  brought  in  behalf  of  the 
plaintiff  and  such  others  having  a  like  in- 
terest as  may  come  in  to  prosecute  the 
suit,  and  no  others  come  in,  the  plaintiflT 
has  the  control  of  the  suit  for  nimself 
alone,  and,  in  order  to  maintain  his  bill, 
he  must  show  that  he  is  himself  entitled 
to  equitable  relief.  Hnbbell  o.  Warren,  8 
Allen,  178. 
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or  PARTIES   TO  A  SUIT. 


Defendants 
interested, 


immediately, 


or  consequen- 
tially. 


P^'^J  ^1'-  Skction  n.  —  Of  Necessary  Parties  to  a  Suit^  in  respect  of  their 

interest  in  resisting  the  Demands  of  the  Plaiivtiff} 

A  person  may  be  affected  by  the  demands  of  the  plaintiff  in  a 
suit,  either  immediately  or  consequentially.*  Where  an  individual 
is  in  the  actual  enjoyment  of  the  subject-matter,  or  has  an  interest 
in  it,  either  in  possession  or  expectancy,  which  is  likely  either  to 
be  defeated  or  diminished  by  the  plaintiffs  claims,  in  such  cases 
he  has  an  immediate  interest  in  resisting  the  demand,  and  all  per- 
sons who  have  such  immediate  interests  are  necessary  parties  to 
the  suit ;  but  there  may  be  other  persons  who,  though  not  imme- 
diately interested  in  resisting  the  plaintiflTs  demands,  are  yet  liable 
to  be  affected  by  them  consequentially,  because  the  success  of  the 
plaintiff  against  the  defendants  who  are  immediately  interested, 
may  give  those  defendants  a  right  to  proceed  against  them,  for  the 
purpose  of  compelling  them  to  make  compensation,  either  in  the 
whole  or  in  part,  for  the  loss  sustained.  Those  persons,  therefore, 
as  being  consequentially  liable  to  be  affected  by  the  suit,  must  fre- 
quently also  be  parties  to  it.  The  question,  therefore,  of  who  are 
necessary  parties  to  a  suit  in  respect  to  their  interest  in  resisting 
the  plaintiff's  demands,  resolves  itself  into  two ;  namely,  Who  are 
necessary  parties, ^r*^  in  respect  of  their  immediate  interest?  and 
secondly^  in  respect  of  their  consequential  interest? 

The  reader's  attention  will  be  first  directed  to  the  question,  who 
are  necessary  parties  to  a  suit,  in  respect  of  their  immediate  interest 
in  resisting  the  plaintiff's  demand.  And  here  it  is  to  be  obser^^ed, 
that  where  parties  are  spoken  of  as  having  an  interest  in  the  ques- 
tion, it  is  not  intended  to  confine  the  definition  to  those  only  who 
are  beneficially  interested,  but  it  is  to  be  considered  as  extending 
to  all  persons  who  have  any  estate,  either  legal  or  equitable,  in  the 
subject-matter,  whether  such  estate  be  beneficial  to  themselves  or 
not.* 


Who  are 
necessary 
because  of 
immediate 
interests; 


1  See  anUy  notes  to  pp.  190, 191,  and  par- 
ticularly Equity  Rule  22  of  the  United 
States  Courts  quoted  on  the  latter  page. 
By  Equity  Rule  48,  of  the  same  Court,  it 
is  provided  that, "  in  all  cases,  where  it 
shall  appear  to  the  Court  that  persons  who 
might  otherwise  be  deemed  necessary 
or  proper  parties  to  the  suit  cannot  m 
made  parties  by  reason  of  their  being  out 
of  the  jurisdiction  of  the  Court,  or  incapa- 
ble otherwise  of  being  made  parties,  or 
because  their  joinder  would  oust  the  juris- 
diction of  the  Court,  as  to  the  parties  be- 
fore the  Court,  the  Court  may,  in  their 
discretion,  proceed  in  the  cause  without 
making  such  persons  parties;  and  in  such 
cases  the  decree  shall  be  without  prejudice 
to  the  rights  of  the  absent  parties.** 

'  A  town  must  be  a  part}*  to  a  bill  in 
Equity  to  restrain  its  treasurer  from  pay- 
ing out  money  voted  at  legal  meetings  of 


the  town  for  illegal  purposes.  Allen  «. 
Turner,  11  Gray,  486;  see  CJark  v.  Ward- 
well,  66  Maine,  61. 

*  In  a  suit  seeking  to  reform  a  deed,  the 
holder  of  an  equity  of  redemption  not 
barred  by  lapse  of  time,  under  a  mortgage 
not  foreclosed,  is  a  party  in  interest,  and 
must  be  notified;  and  so* also  of  the  grant- 
or and  grantee  in  the  deed  sought  to  be 
reformed.  Pierce  «.  Faunce,  47  Maine, 
607. 

Where  A.  contracts  to  c<myey  land  to  B., 
but  actually  conveys  the  land  to  C,  both 
A.  and  C.  are  proper  parties  to  a  biil' filed 
by  B.  for  specific  performance.  Daily  «. 
Litchfield,  10  Mich.  29.  In  a  suit  to  set 
aside  a  deed  for  fraud  against  creditors, 
both  the  grantor  and  grantee  are  neces- 
sary parties.  Lovejoy  v.  Irelan,  17  Md. 
626. 
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Under  thiB  definition  are  included  all  persons  who  fill  the  char- 
acter of  trustees  of  the  property  in  dispute.  But  the  rule  is  sub- 
ject to  exception,  where  the  party  is  in  the  situation  of  a  mere 
naked  trustee,  without  any  estate  vested  in  him,  in  which  case  he 
need  not,  in  general,  be  made  a  party.  Thus,  a  broker  or  agent 
signing  a  contract  in  his  own  name  for  the  purchase  or  sale  of 
property,  is  not  considered  a  necessary  party  to  a  bill  for  a  specific 
perfonnance  of  such  contract  against  his  prindpal.^  And  so,  where 
a  person  having  no  interest  in  the  matter  joins  with  another  who 
has,  in  a  contract  for  sale,  as  where  a  man  having  gone  through  a 
fictitious  ceremony  of  marriage  with  a  woman,  joins  with  her  as 
her  husband  in  an  agreement  to  sell  her  property,  he  is  not  a  neces- 
sary party  to  a  suit  to  enforce  the  contract.' 

Li  all  cases,  however,  in  which  any  estate  is  vested  in  an  indi- 
vidual filling  the  character  of  trustee,  or,  if  he  has  no  estate,  where 
the  circumstances  are  such,  that  in  the  event  of  the  plaintiff  suc- 
ceeding in  his  suit,  the  defendant  may  have  a  demand  over  against 
him,  he  is  a  necessary  party.*  Thus  in  JwijeB  v.  Jotmb^  where  a 
plaintifiT  sought  to  set  aside  a  lease  on  the  ground  of  forgery,  with- 
out bringing  before  the  Court  the  trustees  who  were  parties  to  the 
lease,  and  to  whom  the  fraud  was  imputed,  the  objection  for  want 
of  parties  was  allowed,  because  if  the  plaintiff  prevailed,  the  de- 
fendant might  have  a  remedy  over  against  the  trustees.  Upon  the 
same  principle,  where  the  trustees  of  real  estates  had  conveyed 
them  over  to  purchasers,  it  was  determined,  that  on  a  bill  by  the 
cestui  que  trusts  against  the  purchasers  to  set  aside  the  conveyance, 
the  trustees  were  necessary  parties.' 

A  trustee,  however,  who  is  named  in  a  will,  but  has  never  acted, 
and  has  released  all  hi»  interest  to  his  co-trustee,  ought  not  to  be 
made  a  party  to  a  bill  to  set  aside  the  will  on  the  ground  of  fraud.* 

Where  a  trustee  has  assigned  his  interest  in  the  trust-estate  to 
another,  it  is  necessary  to  have,  not  only  the  trustee  who  has  as- 
signed, but  the  assignee  before  the  Court.^  It  is  improper,  how- 
ever, to  make  the  agent  of  a  trustee  a  party;*  and  a  person  who 


Ch.  V.  §  2. 


bare  tnutees; 


trustees  hay- 
ing estates, 
or  liable  to 
ansuccessftil 
defendant; 


Where  tnu- 
tee  ander  will 
has  not 
acted; 

assignee  of 
trustees; 

agent  of  trus- 
tee improper 
party. 


1  Kingsler  v.  Young,  Coop.  Eq.  PI.  42; 

e  ante,  p.  248;  Story  Eq.  PI.  $  281 ;  Lang 
V.  Brown,  29  Geo.  628;  see  Miller  v,  Whit- 
taker,  23  111.  468. 

s  Sturge  V.  SUrr,  2  M.  &  K.  106. 

s  See  McKinler  v,  Irrine,  18  Ala.  881 ; 
Cassidaj  v.  McDaniel,  8  B.  Mon.  619; 
Morrow  o.  Lawrence,  7  Wis.  674. 

4  8  Atk.  110. 

<  Harrison  r.  Piyn,  Barnard.  824.  Where 
a  bill  allesed  a  fraudnlent  combination 
between  the  maker  of  a  deed  of  trust 
and  one  of  the  trustees  therein  named, 
and  it  was  sought  to  ret  aside  a  preference 
giren  to  such  trustee,  it  was  held  that  the 
maker  of  the  deed  as  well  as  the  trustee 
should  be  made  a  party.  Murphy  e.  Jack- 
ton,  5  Jonee  Eq.  (N.  C.)  11. 


9  Richardson  v.  Hulbert,  1  Anst.  66. 

T  Burt  V.  Dennett,  2  Bro.  C.  C.  225, 
Perkins's  ed.  note  (a);  Story  Eq.  PI. 
§  209;  Bailey  v.  Inglee.  2  Paige,  278.  If 
the  trustee  has  assignea  his  trust  absolute- 
ly, the  assignee  should  be  made  a  pnrty  in 
his  stead,  and  the  trustee  need  not  oe  msde 
a  partv,  unless  the  assignment  i^  n  breach 
of  trust  Story  Eq.  Pi.  §§  211,  218,  214; 
Bromley  v.  Hollnnd,  7  Sumner*»  Ves.  8, 
and  note  (e);  Munch  v,  Cockerell,  8  Sim. 
219.  But  if  the  bill  is  brought  to  remove 
the  trustee,  and  recover  from  a  stranger 
property  improperly  sold  bv  the  trustee,  it 
IS  not  a  case  of  misjoinder.  Whitman 
V.  Abemathy,  88  Ala.  164;  see  Webber  v. 
Tavlor,  6  Jones  Eq.  (N.  C)  86. 

>  Attorney-General  v.  Earl  of  Chester- 
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Ch.  V.  §  9.    had  asstimed  to  act  as  a  trustee,  though  not  duly  appointed,  was 

^    ^    held  to  be  an  agent  for  this  purpose.^ 
Where  one  It  was,  formerly,  generally  necessary,  where  there  were  more 

be  sued'wi^-  trustees  than  one,  that  they  should  all  be  parties,  if  amenable  to 
e^t^ others,  or  ^j^e  process  of  the  Court; *  but  this  rule  has  been  in  some  respeets 
■entatives.  modified  by  a  General  Order  of  the  Court,*  which  enables  a 
plaintiff  who  has  a  joint  and  several  demand  against  several  per- 
sons, to  proceed  against  one  or  more  of  the  several  persons  liable 
without  making  the  others  parties;  and  even  before  this  Order, 
in  some  eases  where  there  were  merely  accounting  parties,  one 
might  be  sued  for  an  account  <^  his  own  receipts  and  payments, 
without  bringing  the  others  bef(H^  the  Courts  Thus,  where  a  bill 
was  filed  against  the  representative  of  one  of  several  trustees  who 
were  dead,  for  an  account  of  the  receipts  and  payments  of  his 
testator,  who  alone  managed  the  trust,  an  objection  that  the  repre- 
sentatives of  the  other  trustees  were  not  before  the  Court,  was 
overruled;  because  the  plaintiff  insisted  only  upon  having  an  ac- 
count of  the  receipts  and  disbursements  of  the  trustee,  whose  r^ 
resentative  was  before  the  Court,  and  not  of  any  joint  receipts  or 
transactions  by  him  with  the  other  trustees.'  And  so,  where  a  biU 
was  filed  by  a  creditor  against  the  representatives  of  B.  and  C«  as 
two  trustees  of  estates  conveyed  in  trust  to  pay  debts,  for  an 
account  of  the  produce  of  the  sales,  and  payment  of  their  debta ; 
and  the  representatives  of  B.  alleged  by  th^r  answer,  that  not 
only  C.  but  D.  also  were  trustees,  and  lliat  D.  had  acted  in  the 
trust,  although  they  did  not  know  whether  he  had  rec^ved  any  of 
the  produce,  Lord  Kenyon  M.  R.,  and  afterwards  Lord  Arden  M. 
K.,  held  D.  to  be  an  unnecessary  party.  The  reporter  of  this  case 
adds  a  query,  because  at  the  bar  the  general  opinion  was  that  D.'s 
representatives  ought  to  have  been  parties,  nor  could  one  creditor 
suing  waive,  on  behalf  of  absent  parties  in  joint  interest  with  him- 
self the  benefit  or  possible  benefit  of  any  part  of  the  trust  fund.* 
This  query  seems  to  be  in  accordance  with  the  principles  laid  down 
in  Wi&iams  v.  WiUiams,'^  Where  a  cestui  que  trust  seeks  a  gen- 
eral account,  he  must  bring  all  the  accounting  parties  before  the 
Court,  notwithstanding  the  order.' 

field,  ISBeav.  606;  18  Jar.  686:  Maw  v.  214,  and  notes;  Fleming  v.  Gilmer,  85 

PenrBon,  28  Bear.  196;  and  see  Kobertson  Ala.  62. 

V.  Annstrong,  2S  Bear.  128 ;  see,  however,  *  Routh  «.  Kinder,  8  Swan.  144,  n.,  from 

Attorney-General  v.  Corporation  of  Leices-  Lord  Colchester's  MSB. 

ter,  7  Benv.  176, 178.    fiat  see  Hardy  «.  ^  9  Mod.  299;    see  also  Wadeeoa   r. 

Caley,  38  Beav.  866.  Rudge,  1  C  P.  Coop,  t  Cott  869;  bat 

1  Line  V.  Colman,  10  Beav.  870,  878.  see  Masters  v.  Barnes,  2  T.  &  0.  C.  C 

s  16  Yin.  Ab.  Party,  B.  267,  PI.  68.  616;  7  Jar.  1167;  and  Symes  v.  Glynn, 

s  Ord.  VII.  2.  and  Pease  «.  Cheesbroogh,  cited  Seton, 

*  Lady  Selyard  v.  The  Executors  of  116. 

Hnrris.  1  £q.  Ca.  Ab.  74;  but  see  Mnnch  >  Coppard  v.  Allen,  10  Jar,  N.  S.  622; 

V.  Cockerell,  8  Sim.  219;  Story  £q.  PI.  12  W.  JbL  948,  L.  JJ.;  2  De  G.,  J.  &  8. 

§  214,  note.  178. 
«  See  Story  £q.  PI.  §$  207  a,  212,  213, 
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The  rale  which  requires  the  trustees  of  property  in  litigation  to    Ch.  v.  §  2. 
be  brought  before  the  Court,  renders  necessary  the  presence  of  the  ^    ~ 

committees  of  the  estates  of  idiots  and  lunatics  in  suits  against  Committees 
the  idiots  or  lunatics  committed  to  their  care;^  because  they  are  funatics;*" 
the  trustees  of  such  estates.    Upon  the  same  ground,  the  assignees 
of  bankrupts  or  insolvents,  are  necessary  parties  to  suits  relating  to 
the  property  of  such  bankrupts  or  insolvents.^ 

For  the  like  reason,  wherever  a  demand  is  sought  to  be  satisfied  In  demandj 
out  of  the  personal  estate  of  a  deceased  person,  it  is  necessary  to  p^JJ^ity. 
make  the  personal  representative  a  party  to  the  suit.    Thus,  al- 
though, as  we  have  seen,  a  creditor  or  a  legatee  may  bring  a  bill 
against  a  debtor  to  the  testator's  estate  upon  the  ground  of  collu- 
sion between  him  and  the  executor,*  yet  in  all  cases  of  this  descrip-  as  in  suits  by 
Hon,  the  personal  representative  must  be  before  the  Court."*    And  creditors; 
so,  where  to  a  bill  for  an  account  of  the  estate  of  a  person  deceased, 
and  to  have  the  same  applied  to  satisfy  a  debt  alleged  to  be  due 
from  him  to  the  plainti^  the  defendants  pleaded  that  they  were 
not  executors  or  administrators  of  the  party  whose  estate  was 
sought  to  be  charged,  nor  so  stated  by  the  bill,  and  demurred,  for 
that  the  executors  or  the  administrators  were  the  proper  parties 
to  contest  the  debt,  who  might  probably  prove  that  it  had  been 
dischai^ed,  the  Court  allowed  both  the  plea  and  demurrer,  but 
gave  the  plaintiff  leave  to  amend  his  bill  as  he  might  be  advised ;  * 
but  to  a  suit  concerning  a  specific  legacy,  the  executor  is  no  longer 
a  necessary  party  after  he  has  assented  to  the  bequest ;  thus,  where 
a  bill  was  filed  by  the  reversioner  against  the  legatee  of  a  term,  in  suit  where 
praying  that  the  lease  might  be  declared  void,  and  the  defendant  *  ^g^S^^"*^ 
insisted  that  if  the  lease  was  set  aside,  the  plaintifi^  ought  to  pay  scind  lease 
the  money  expended  by  the  testator  in  the  improvement  of  the  ^^"^^'^ 
premises,  the  executor  of  the  testator,  who  had  assented  to  the  a^^'  execu- 
beqnest,  was  not  considered  a  necessary  party  to  the  suit.^    And  ' 

where  an  executor  had  been  outlawed,  and  a  witness  proved  that  tor  outlawed; 


1  Ld.  Red.  80.  It  seems  that  upon  a 
bill  ibr  the  recorery  of  a  debt,  due  from 
a  drunkard,  against  his  committee,  the 
drunkard  is  a  proper,  though  not  a  neces- 
sary party.  Beach  v.  Bradley,  8  Paige, 
146. 

3  See  Storm  v.  Davenport,  1  Sandf. 
(N.  T.)  Ch.  136;  Hiiliard  Bank.  &;  Ins. 
888,  884;  Moran  v  Hays,  1  John.  Ch. 
889;  Sells  v.  Hnbbell,  2  John.  Ch.  394; 
Springer  v.  Vanderpool.  4  Edw.  Ch.  862; 
Botrs  v.  Patton,  10  B.  Mon.  462. 

«  Attorney-General  «.  Wynne,  Mos.  126; 
See  ante,  p.  196 ;  poit^  c.  6,  $  4,  and  notes 
to  the  point,  **  Legatee  or  creditor  cannot 
sae  deotor  to  testator's  estate.*' 

*  See  Pofltlethwaite  v.  Howes,  8  Clarke 
(Iowa),  365.  But  the  heirs  need  not  be 
made  parties  to  a  suit  relating  exclusively 
to  the  personalty.  Galphin  v.  M*  Kinney, 
1  McCord  Ch.  280.    But  it  is  otherwise  in 


regard  to  a  suit  respecting  the  real  estate. 
Kennedy  v.  Kennedy,  2  Ala.  671;  Smith 
V.  West,  6  Litt.  48;  Carr  v.  Callagban,  8 
Litt.  866.  And  to  a  bill  against  an  ad- 
ministrator, to  charge  the  estate  with  an 
annual  payment,  to  preserve  the  residue, 
the  distributees  of  the  estate  are  necessary 
parties.    Coheen  v.  Gordon,  1  Hill  Ch.  61. 

fi  Griffith  V.  Bateman,  Rep.  t.  Finch, 
884;  Rumney  v.  Mead,  Rep.  t.  Finch  808; 
Attorney-General  v.  Twisden,  Rep.  t.  Finch 
886 ;  and  see  Attorney-General  v.  Wynne. 
Mos.  126.  For  a  case  where  under  special 
circumstances  the  executors  of  the  settlor 
of  a  trust  fund  would  be  necessary  parties 
to  a  suit  for  administering  it,  see  Judgment 
of  Sir  J.  Wigram  Y.  C.  in  Gaunt  v.  John- 
son, 7  Hare,  164, 166;  12  Jur.  1067. 

9  Malpas  V.  Ackland,  8  Russ.  278,  277; 
and  see  Smith  v,  Brooksbank,  7  Sim.  18, 
21;  Moor  v.  Blagrave,  1  Ch.  Ca.  277 
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after  appro- 
priation ; 


After  distri- 
bntion  under 
decree,  or 
issue  of  ad- 
vertisements 
under  22  &;  28 
Vie.  c.  35| 
§  29.. 

executor  <fc(- 
rante  minore 
cttaU; 


unless  he 
has  fully 
accounted. 


Personal  rep- 
resentative 
must  be 
appointed  in 
England. 


Representa- 
tive abroad, 
coming  to 
England. 


he  had  inquired  after  but  could  not  find  him,  it  was  thought  to  be 
a  full  answer  to  the  objection,  that  he  was  not  a  party  to  a  suit 
which  had  been  instituted  by  a  creditor  of  the  deceased  testator 
against  the  residuary  legatee.^ 

Moreover,  in  some  cases,  where  the  fund,  the  subject  of  the  suit, 
has  been  ascertained  and  appropriated,  the  Court  has  dispensed 
with  the  appearance  of  a  personal  representative  to  the  testator, 
by  whose  will  the  fund  has  been  bequeathed.^  And  where  the 
estate  has  been  distributed  under  the  decree  of  the  Court,*  or  after 
the  issue  of  advertisements  under  the  22  &  23  Vic.  c.  35,  §  29,^ 
the  personal  representative  is  not  a  necessary  party  to  a  suit  to 
establish  a  claim  against  the  estate. 

The  rule  which  requires  the  executor  to  be  before  the  Court  in 
all  cases  relating  to  the  personal  estate  of  a  testator,  extends  to  an 
executor  durante  minore  estate^  even  though  the  actual  executor* 
has  attained  twenty-one,  and  has  obtained  probate  thereon.'  It 
is  to  be  observed,  however,  that  if  the  actual  executor  has  re- 
ceived all  the  testator's  personal  estate  from  the  hands  of  the 
executor  durante  minore  estate,  upon  an  account  between  them, 
the  executor  durante  minore  estate  is  not  a  necessary  party. 

The  personal  representative  required  is  one  appointed  in  England; 
and  where  a  testator  appointed  persons  residing  in  India  and  Scot- 
land his  executors,  and  the  will  was  not  proved  in  England,  but 
the  plaintiii^  a  creditor,  filed  a  bill  against  the  agent  of  the  exec- 
utors, to  whom  money  had  been  remitted,  praying  an  account  and 
payment  of  the  money  into  Court  for  security,  a  demurrer,  because 
no  personal  representative  of  the  testator  resident  within  the  juris- 
diction of  the  Court  was  a  party,  was  allowed.* 

And  so,  where  an  executor  proved  the  will  of  his  testator  in 
India,  and  afterwards  came  to  this  country,  where  a  suit  was  insti- 
tuted against  him,  for  an  account  of  an  unadministered  part  of 
the  testator's  estate,  which  had  been  remitted  to  him  from  India 
by  his  co-executor  there,  it  was  held  necessary  that  a  personal 
representative  should  be  constituted  in  England,  and  made  a  party 
to  the  suit.^ 


1  Heath  v.  Perdval,  1  P.  Wms.  683. 

3  Arthur  v  Hughes,  4  Beav.  606;  Beas- 
ley  V.  Kenyon,  5  Beav.  644;  Bond  v.  Gra- 
ham, 1  Hare,  484;  6  Jur.  620;  Stoiy  Eq. 
PL  §  214. 

s  Farrell  «.  Smith,  2  B.  &  B.  887;  see 
also  Pooley  r.  Ray,  1  P.  Wms.  855;  Brooks 
V,  Rpynolds,  1  Bro.  C.  C.  182;  2  Dick. 
608 ;  Douglas  v.  Clay,  1  Dick.  898;  Kenyon 
V.  Worthington,  2  Dick.  688. 

«  Cleeg  V,  Rowland,  L.  R.  8  Eq.  868, 
V.  C.  M. 

•  Glass  0.  Oxenham,  2  Atk.  121. 

*  Lowe  «.  Furlie.  2  Mad.  101;  see  also 
Logan  r.  Fairiie,  2  S.  &  S.  284;  Story 
Conf.  Laws,  $§  618,  514,  614  a,  and  notes 
and  nnmerotts   cases  both  English   and 


American  there  cited;  Story  Eq.  PI.  §  179, 
and  cases  cited  in  notes;  Ajshmead  «. 
Colby,  26  Conn.  287. 

7  Bond  V.  Graham,  1  Hare,  482;  Tyler 
V.  Bell,  2  M.  &  C.  89,  105;  but  see  An- 
derson V.  Caunter,  2  M.  &  K.  768,  and  see 
the  observation  of  Lord  Cottenham  on  this 
case,  2  M.  &  C.  110.  For  the  method  of 
obtaining  limited  or  speclsl  administration 
where  the  executor  is  abroad,  see  ante,  pp. 
197,  198.  Some  of  the  American  Courts 
have  gone  so  fur  as  to  hold,  that  a  foreign 
executor  or  administrator,  coming  here, 
having  received  assets  in  the  foreign 
country,  is  liable  to  be  sued  here,  and  to 
account  for  such  assets,  notwithstanding 
he  has  taken  out  no  new  letters  of  •dmiiH 


PERSONS  BESISTING  PLAINTIFF'S   DEMANDS. 


251 


Where  an  administration  was  disputed  in  the  Ecclesiastical 
Court,  the  Court  of  Chancery  would  entertain  a  suit  for  a  receiver 
to  protect  the  property  till  the  question  in  the  Ecclesiastical  Court 
was  decided,  although  an  administration  pendente  lite  might  be 
obtained  in  the  Ecclesiastical  Court.^  In  such  cases,  the  rule 
requiring  a  representative  to  be  before  the  Court  must  be  dis- 
pensed with,  there  being  no  person  sustaining  that  character  in 
existence.*  And  where  a  party  entitled  to  administer  refuses  to 
take  out  administration  himself,  and  prevents  any  one  else  from 
doing  so,  he  will  not  be  allowed  to  object  to  a  suit  being  proceeded 
with,  because  a  personal  representative  is  not  before  the  Court. 
Thus,  in  D^aranda  v  WhiUingham^^  where  the  heir  of  an  obligor 
demurred  to  a  bill  by  an  obligee,  because  the  administrator  of  the 
qbligor  was  not  a  party,  the  demurrer  was  overruled,  because  it 
appeared  that  he  would  not  administer  himself^  and  had  opposed 
the  plaintiff  in  taking  out  administration  as  the  principal  creditor ; 
and  in  a  case  where  the  person  entitled  by  law  to  administration 
did  not  take  it  out,  but  acted  as  if  she  had,  receiving  and  paying 
away  the  intestate's  property,  an  objection  for  want  of  parties,  on 
the  ground  that  there  was  no  administrator  before  the  Court,  was 
overruled.*  In  the  case  of  Creasor  v.  Jtobinaon^^  however,  the  Court 
declined  to  follow  the  case  last  referred  to ;  and  refused  to  make  an 
order  for  an  account  against  an  administrator  de  son  tort^  unless  a 
legal  personal  representative  duly  constituted  was  a  party. 

ecatore  may  be  made  parties  to  the  suit 
instituted  for  that  purpose.  See  Scnigir> 
V.  Driver,  81  Ala.  274. 

^  Atlcinson  v.  Henshaw,  2  Y.  &  B.  86; 
Ball  V.  Oliver,  t6.  96;  see  also  Watkins  v. 
Brent,  1  M.  &  C  97,  102;  Whit  worth  v. 
Whyddon,  2  M*M.  &  6.  62;  14  Jur.  142; 
Cumming  v.  Fraser,  28  Bear.  914;  Dimes 
9.  Steinberg,  2  Sm.  &  G.  76.  Now,  how- 
ever, it  is  apprehended  that  the  Court 
would  require  a  special  case  to  be  made  for 
its  interference,  pending  proceedings  in  Uie 
Probate  Court;  that  Court  having  power 
to  appoint  an  tidmmwtn.ior  pendente  Hie, 
with  full  powers,  and  also  to  nominate  him 
receiver  of  the  rents  of  real  estate.  20  & 
21  Vic.  c.  77,  §§  70,  71,  78;  Verey  v.  Dn- 
prez,  L.  R.  6  £q.  829,  Y .  C.  M. ;  Tichborne 
V.  Tichborne,  L.  R.  1  P.  &  D.  780;  Hitchin 
«.  Burks,  W.  N.  (1870),  190;  18  W.  R. 
1016;  for  an  instance  in  Chancery  since 
this  Act,  see  Williams  v.  Attorney-Gen- 
eral, M.  R.  8  May,  1861;  Seton,  1008. 

3  Story  Eq.  PI.  §  91.  The  Court  can, 
however,  appoint  a  nominee  of  its  own  to 
represent  the  estate.  18  &  16  Yic.  c.  86,  § 
44. 

*  Mos.  84.  See,  however.  Penny  «. 
Watta,  2  Phn.  149. 

*  Cleland  v.  Cleland,  Prec.  Ch.  64. 
A  14  Beav.  689;  16  Jur.  1049;  see  also 

Cooke  V.  Qettings,  21  Beav.  497 ;  Beard- 
more  V,  Gregory,  2  H.  &  M.  491;  11  Jur. 
N.  S.  868. 


Ch.  V.  §  2. 


Where  ad- 
ministration 
is  disputed. 


Party  who 
prevents  ad- 
ministration 
being  taken 
out,  cannot 
object  to  suit 
proceeding. 


istration  here,  nor  has  the  estate  been 
positively  settled  in  the  foreign  State. 
Bwearingen  v.  Pendleton.  4  Serg.  &  R. 
889,  892;  Evans  v.  Tatem,  9  Serg.  &  R. 
252,  269;  Bryan  v.  McGee,  2  Wash.  C  C 
837;  Campbell  v.  Tousey,  7  Cowen,  64; 
see  also  llowdale's  case,' 6  Coke,  47;  Ju- 
lian V.  Reynolds,  8  Ala.  680.  This  doc- 
trine, however,  seems  not  to  receive  a  very 
general  sanction;  see  Story  Conf.  Laws, 
{  614  b.  The  doctrine  of  the  text  is  best 
supported  by  authority.  See  Story  Conf. 
Laws,  §  614  b,  and  notes;  Boston  v,  Boyl- 
•ton,  2  Mass.  884;  Goodwin  v.  Jones,  8 
Mass.  614;  Dnvis  v,  Estey,  8  Pick.  475; 
Dawes  «.  Head,  8  Pick.  128:  Doolittle  v, 
Lewis,  7  John.  Ch.  45,  47 ;  McRea  v.  M c- 
Rea,  11  Louis.  671;  Attorney-General  v. 
Bowens,  4  M.  &  W.  171.  In  Campbell  v. 
Wallace,  10  Gray,  162,  it  was  held,  that 
there  is  no  Equity  jurisdiction  in  Massa- 
chusetts to  enforce  a  trust  arising  under 
the  will  of  a  fbretgner,  which  has  been 
proved  and  allowed  in  a  foreign  country 
only,  and  no  certified  copy  of  which  has 
been  filed  in  the  Probate .  Court  of  that 
State.  See  Campbell  v.  Sheldon.  18  Pick. 
8.  In  Slatter  v,  Carroll,  2  Sandf.  Ch.  678, 
it  was  held  that,  in  a  case,  where  there  are 
real  assets  of  the  estate  of  a  deceased  per- 
son within  its  jurisdiction,  although  no 
administration  has  been  taken  withm  the 
State,  a  Court  of  Equity  will  not  hesitate 
to  administer  them;  and  the  foreign  tz- 
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Grenerally  all 
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must  be 
parties. 

SeciUj  where 
abroad,  or  in 
contempt,  or 
not  proving. 
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ecutor, 
though  he 
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disclaims, 
must  be  a 
party. 


Representa- 
tive of 
deceased 
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trator, when 
necessary 
party. 


Where  there  are  several  executors  or  administrators,  they  must 
all  be  made  parties,  even  though  one  of  them  be  an  infant ;  ^  but 
this  rule  may  be  dispensed  with,  if  any  of  them  are  not  amenable 
to  the  process  of  the  Court,"  or  if  they  have  stood  out  process  to  a 
sequestration ;  and  if  an  executor  has  not  proved  he  need  not  be 
a  party.*  Thus,  where  there  were  four  executors,  one  of  whom 
alone  proved  and  acted,  and  a  bill  was  brought  against  that  one, 
and  he  in  his  answer  confessed  that  he  had  alone  proved  the  will 
and  acted  in  the  executorship,  and  that  the  others  never  inter- 
meddled therein,  it  was  said  to  be  good.*  In  that  case,  however, 
if  the  executor  who  had  proved  had  died,  it  would  not  have  been 
sufficient  to  have  brought  his  executor  before  the  Court,  because 
he  would  not  have  represented  the  original  testator;  the  other 
executors  would  still  have  had  a  right  to  prove,  even  though  they 
had  renounced  probate.*  The  record,  therefore,  would  not  have  been 
complete  without  a  new  representative  of  the  original  testator.' 

Wherever  an  executor  has  actually  administered,  he  must  be 
made  a  party  to  a  suit,  although  he  has  released  and  disclaimed.^ 
But  where  a  plaintiff  filed  a  bill  against  one  of  two  executors,  and 
alleged  in  his  bill  that  he  knew  not  who  was  the  other  executor, 
and  prayed  that  the  defendant  might  discover  who  he  was  and 
where  he  lived,  a  demurrer  for  want  of  parties  was  overruled .•  And 
in  the  case  before  referred  to,  where  one  of  two  joint  executors  was 
abroad,  an  account  was  decreed  of  his  own  receipts  and  payments.* 

The  cases  do  not  seem  to  afford  a  very  clear  answer  to  the  ques- 
tion, under  what  circumstances,  in  a  suit  to  administer  the  assets 
of  a  deceased  testator  or  intestate,  the  plaintiff  ought  to  join,  with 
the  existing  personal  representatives,  such  parties  as  fill  the  posi- 
tion of  administrators  or  executora  of  a  former  representative  of 
the  original  estate.**   It  is  conceived,  however,  that  the  practice  in 


1  Scunr  V.  Morse,  9  Mod.  89 ;  Offey  v. 
Jenny,  8  Ch.  Uep.  92;  Hamp  v.  Robin9on, 
8  De  6.,  J.  &  S.  97. 

3  Cowslad  V.  Cely,  Free  Ch.  88;  but  if 
they  are  all  out  of  the  jurisdiction,  nn  ad- 
ministrator durante  absentia  must  be  ap- 
pointed.   Donald  v.  Bather,  16  Beav.  20. 

s  Went.  Off.  Ex.  95;  Brown  v.  Pitman, 
Gilb.  fiq.  R.  75;  16  Vin.  Ab.  P«rty  B. 
251,  pi.  19;  Strickland  v.  Strickland,  12 
Sim.  468;  Dj'son  v.  Morris,  1  Hare,  418, 
421 ;  6  Jur.  297 ;  and  see  21  and  22  Vic. 
c.  95,  §  16;  but  the  plaintiff  may  make 
him  a  partv,  if  he  has  acted  as  executor. 
Vickers  v.  iBell,  10  Jur.  N.  S.  876,  L.  J  J. 
So  where  a  bill  seeks  discovery  and  relief 
only  against  the  acts  of  one  of  the  execu- 
tors of  an  estate,  it  is  not  necessaxy  to 
make  the  other  executor  a  party  in  the 
first  instance.  But,  t<j«ein«,  a  co-executor 
may  be  made  a  party,  during  the  progress 
of  the  suit,  if  it  snail  prove  to  be  expedient 
or  necessary.  Footman  v.  Pray,  R.  M. 
Charlt  291.    See  anU,  247,  248. 


*  Brown  v.  Pitman,  Gilb.  Eq.  76;  16 
Vin.  Ab.  tit  Partie%  B.  Pi.  19;  Cramer  «. 
Morton,  2  Moll.  108;  Clifton  v.  Haig,  4 
Deoaus.  880;  ante,  218,  221. 

^  Arnold  «.  Blencowe,  1  Cox,  486.  It 
msy  be  doubted  whether  this  is  now  so. 
See  20  &  22  Vic.  c.  77,  §  79;  &  21  and  22 
Vic.  c.  95, 1 16. 

^  It  has  been  determined,  that  the  gen- 
eral^ order  enabling  a  plaintiff  to  proceed 
agHinst  one  or  more  persons  scvemlly  lia- 
ble  (Ord.  VII.  2)  does  not  apply  to  a  gen- 
eral administration  »uit  Hnll  v.  Austin,  2 
Coll.  570;  10  Jur.  462. 

7  Sroithby  v.  Hinton,  1  Vem.  31. 

8  Bowyer  v.  Covert,  1  Vem.  96;  Story 
Eq.  PI.  §  92;  see  WUlis  v.  Henderson,  4 
Scam.  20. 

0  CowsUd  V.  Cely,  Prec  in  Ch.  8S;  Qif- 
ton  V.  HHig,  4  Desau«.  330. 

10  Williams  r.  Williams,  9  Mod.  899; 
Phelps  V.  Sproule,  4  Sim.  818,  821;  Hol- 
land V.  Prior,  1  M.  &  K.  287;  Masters  «. 
Barnes,  2  Y.  &  C.  C  C.  616;  7  Jar.  1167; 
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this  respect  is  now  settled ;  vig.,  to  make  the  personal  representa-    Ch.  v.  §  2. 

tives  of  a  deceased  executor  parties,  where  he  had  received  assets     ~    ^    ~ 

of  the  testator  for  which  he  has  not  accounted  with  the  surviving 

executor,  and  in  respect  of  which  it  is  sought  to  charge  his  estate ; 

but  where  this  is  not  the  case,  to  introduce  into  the  bill  an  allegar 

tion  that  the  deceased  executor  fully  accounted  with  the  survivoiv 

and  that  nothing  is  due  from  his  estate  to  the  estate  of  the  testator, 

and  not  to  make  his  representative  a  party  to  the  suit.^    The  fact 

of  such  deceased  executor  having  died  insolvent  or  without  having 

received  assets,  would  in  all  cases  probably  prevent  his  executors 

being  proper  parties.* 

If  a  bill  is  filed  against  a  married  woman,  who  is  an  executrix  Husband  of 
or  administratrix,  her  husband  must  also  be  a  party,  unless  he  has  ^kd?  ""^ 
abjured  the  realm ; '  or  she  has  obtained  a  protection  order,  or  is  tntrix. 
judicially  separated.^    In  Taylor  v.  AUenf  however.  Lord  Hard- 
wicke  granted  an  injunction  to  restrain  a  wife,  executrix,  from 
getting  in  the  assets,  her  husband  being  in  the  West  Indies,  and 
not  amenable  to  the  process  of  the  Court,,  on  the  ground,  that  if 
she  wasted  the  assets,  or  reiused  to  pay,  a  creditor  could  have  no 
remedy,  inasmuch  as  her  husband  must  be  joined  as  a  party  to  the 
suit  against  her. 

Where  a  bill  had  been  filed  for  an  account  of  the  testator's  co-executor 
estate,  and  it  was  objected  that  one  of  the  executors  was  not  a  °^  P^» 
party,  he  was  ordered  to  be  introduced  into  the  decree  then  made,  account  in 
as  a  party,  and  decreed  to  account  before  the  Master,  without  put-  ^®c"^- 
ting  off  the  cause  to  add  parties ;  ^  but  this  can  only  be  done  where 
the  person  appeal^  and  submits  to  be  bound  as  if  originally  a  paity.'' 

It  seems,  that  where  a  power  of  sale  is  given,  by  a  will,  to  exec-  Effect  of 
utors,  and  they  renounce  probate,  they  will  not  be  considered  neces-  ^^ec^tore 
sary  parties  to  the  suit ;  thus,  where  a  testator  had  devised  that  where  power 
his  executors  should  sell  his  land,  and  be  possessed  of  the  money  ^ 
arising  from  the  sale  upon  certain  trusts  mentioned  in  his  will, 
and  made  B.  and  C.  his  executors,  who  renounced;  whereupon 
administration,  with  the  will  annexed,  was  granted  to  one  of  the 
plaintiffs,  upon  a  bill  brought  by  the  cestui  que  trust  of  the  pur- 
Ling  v.  Colman,  10  Beav.  870,  874;  Hall         ^  See  Wills  v.  Dunn,  6  Grattan,  884; 
«.  Austin,  2  Coll.  570;  10  Jur.  462;  Clark      Symes  v.  Gljnn,  Seton,  116. 
V.  Webb,  16  Sim.  161;  12  Jur.  616;  Story  «  Ld.  Red.  80. 

Eq.  PI.  §  170,  note,  §  882;    Quince  v.  4  20  & -21  Vic.  c.  86,  §§  21,  25,26;  and 

Quince,  1  Murph.  160;  Hagan  v.  Walker,      see  Bathe  v.  Bank  of  England,  4  K.  &  J. 
14  How.  IT.  S.  29.  664;  4  Jur.  M.  S.  606;  21  &  22  Vic.  o. 

1  See  Whittington  v  Gooding,  10  Rare      108,  §  7. 
App.  29;  Pease  «.  Cheesbrough,  Seton,  115.         <  2  Atk.  218. 

Bat  see  Hamp  v.  Robinson,  8  De  G.  J.  &  ^  Pitt  v.  Brewster,  1  Dick.  37.  It  is  pre- 
S.  97 ;  and  see  Montgomery  t.  Floyd,  18  sumed  that  he  Appeared,  and  consented  to 
L.  T.,  N.  S.  847,  V.  C.  M.,  where  the  this  order.  See  Footman  t>.  VxAy^  R.  M. 
representatives  of  a  deceased  executor  Charlt.  271,  cited  in  note,  ante^  262.  As  to 
were  held  not  to  be  necessary  parties,  the  husband  of  an  accounting  party,  see 
though  there  was  no  such  allegation.  For  Sapte  9.  Ward,  1  Coll.  24. 
form  of  uecree,  where  plaintiff  does  not,  7  Seton,  1116. 

}yf  his  bill,  seek  to  charge  a  deceased  co- 
executor**  estate,  see  Seton,  115. 
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chase-monej,  under  the  will,  against  the  heir,  to  compel  him'  to 
join  in  a  sale  of  the  lands ;  it  was  objected  that  there  wanted 
parties,  in  regard  that  the  executors  ought  to  have  been  made 
defendants,  for  notwithstanding  they  had  renounced,  yet  the 
power  of  sale  continued  in  them,  and  the  objection  was  overruled, 
.there  being  only  a  power  and  no  estate  devised  to  them.^  It 
should  be  noticed,  that  a  query  has  been  added  to  the  decision 
upon  this  point  by  the  reporter,  and  the  doubt  suggested  appears 
to  be  justified  by  the  opinion  expressed  both  by  Sir  Edward  Sug- 
den  and  Mr.  Preston,  vtz.,  that  where  a  power  is  given  to  exec- 
utors they  may  exercise  it,  although  they  Renounce  probate  of  the 
will.^  It  is  to  be  observed,  however,  that  in  the  case  of  £jeates  v. 
Burton^  referred  to  by  Lord  St.  Leonards  (which  was  a  case  of  a 
discretionary  power  given  by  a  testator  over  the  application  of  the 
interest  of  a  money  fund  to  his  trustees  and  executora,  one  of 
whom  died,  and  the  other  renounced).  Sir  William  Grant  M.  R. 
remarked,  "  that  the  power  is  given  to  the  executors,  but  they 
have  not  exercised  it,  and  they  have  renounced  the  only  charao- 
ter  in  which  it  was  competent  to  them  to  exercise  it ; "  *  and  in 
the  case  of  Earl  QranmUe  v.  WNeW^  where  it  was  held,  that  the 
two  executors  who  had  proved,  could  exercise  a  power  of  appoint- 
ment given  to  their  testator,  his  executors,  administrators,  and 
assignees,  although  a  third  executor,  who  had  renounced,  was  also 
named  in  the  will,  Sir  James  Wigram  V.  C.  said,  "  I  have  referred 
to  Sir  Edward  Sugden's  book  on  Powers,  but  find  nothing  to 
make  me  doubt  the  sufficiency  of  the  appointment.  The  question 
in  all  such  cases  is,  whether  the  confidence  is  reposed  in  the  indi- 
viduals named,  or  in  the  persons  who,  defacto^  fill  the  given  office."  • 
The  executor  or  the  administrator  of  a  deceased  person  being 
the  person  constituted  by  law  to  represent  the  personal  property 
of  that  person,  and  to  answer  all  demands  upon  it,  it  is  sufficient, 
where  the  object  of  a  suit  is  to  charge  such  personal  estate  with  a 
demand,  to  bring  the  executor  or  administrator  before  the  Court ; ' 
thus,  in  a  bill  to  be  relieved  touching  a  lease  for  years,  or  other 
personal  duty  against  executors,  it  is  not  necessary,  though  the 
executors  be  executors  in  trust,  to  make  the  cestui  qite  trusts^  or 
the  residuary  legatees,  parties.'    And  so,  where  a  bill  was  filed 

stflnley,  18  W.  R.  210,  L.  J  J. ;  see  Keale 
V.  Hagthorp,  8  Bland,  561;  WilkioAon  v. 
Perrin,  7  Monroe,  217;  Gaiphiii  «.  M'Kin- 
nev,  1  M'Cord  Ch.  294;  Storv- Eq.  PL  § 
140,  and  note ;  Prichard  v.  Hicks,  1  Paise, 
270;  Kinlock  v.  Mevrr,  1  Sneer,  S.  C-  Kiq. 
428;  Black  well  v.  b'lackwell,  83  Ala.  67. 

8  Anon.  1  Vera.  261 ;  1  Eq.  Ca.  Ab.  78. 
PI.  18 ;  Lawson  v.  Barker,  1  Bro.  C.  C  808; 
Love  v.  Jacomb,  ibid\  Stoir  Eq.  PI  §  104, 
and  140,  in  notes;  Wiser  v.  BIhcUIv,  1  John. 
Ch.  437 :  Dandridge  v,  Washington,  2  Pe- 
ters, 877. 


1  Yates  V.  Conipton,2  P.  Wms.  808;  see 
Ferebee  v.  Proctor,  2  Dev.  &  Bat.  489;  S. 
C.  2  Dev.  &  Bat.  Eq.  496;  Jackson  v. 
Scauber,  7  Cowen,  187 ;  Peck  v.  Hender- 
son, 7  Yerger,  18;  Champlin  v.  Parish,  8 
Edw.  Ch.  681. 

3  Sug.  Pow.  174  (4th  ed.);  2  Prest  on 
Abst.  264. 

s  14  Yes.  484,  487. 

4  See  1  Wms.  Exors.  166. 
«  7  Hare,  166;  13  Jur.  268. 

•  See  Wms.  Exors,  261,  268. 

7  Ld.  Bed.  166;  Micklethwaite  v.  Win- 
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against  an  executor,  to  compel  the  transfer  of  a  sum  of  stock  be-    Ch.  v.  §  a. 
longing  to  his  testatrix,  and  the  executor,  by  his  answer,  stated  ^    ~ 

that  the  residuary  legatees  claimed  the  stock,  an  objection  for 
want  of  parties  was  held  to  be  untenable.^ 

In  like  manner,  where  a  testator  gave  different  legacies  to  three  and  so 
persons,  and  they  were  to  abate  or  increase  according  to  the  amount  ^JJJ^ 
of  the  personal  estate ;  to  a  bill  against  the  executor  by  one  lega- 
tee, the  executor  pleaded  that  the  other  legatees  ought  to  be 
parties,  because  the  account  made  with  the  plaintiff  would  not 
conclude  them,  and  he  should  be  put  to  several  accounts  and 
double  proof  and  charge,  the  plea  was  overruled.*    It  seems,  how-  bntpewoms 
ever,  that  where  a  person  has  a  specific  lien  upon  the  property  in  fic^Sfs  may' 
dispute,  he  must  be  brought  before  the  Court ;   and  upon  this  ^  neceasary. 
ground,  in  the  case  of  LangUy  v.  The  Earl  of  (kcford^  which  was 
a  bill  by  the  specific  legatee  of  a  mortgagee  against  the  represent- 
ative of  the  mortgagor,  for  foreclosure,  and  the  defendant  pleaded 
a  settled  account  with  the  executors  of  the  mortgagee,  and  a  re- 
lease, it  was  said  by  Lord  Hardwicke,  that  he  could  not  see  how 
the  private  account  between  the  executor  of  the  mortgagee  and 
the  debtor  could  discharge  the  lien  on  the  land;*  however,  the 
bill  in  that  case  was  afterwards  dismissed^    And  so  where  a  bus-  Specific  lesa- 
band  had  specifically  disposed  of  his  wife's  paraphernalia  to  other  ^aphJ^* '  * 
persons ;  on  a  bill  by  the  wife  against  the  executor  for  a  delivery  of  ^^^^ 
them  to  her,  the  specific  legatees  were  considered  necessary  parties/ 

The  assignees  of  a  bankrupt  or  insolvent  debtor  are  also,  as  has  Assignees  of 
been  before  stated,  the  proper  parties  to  represent  the  estates  vested  ^ji^J[  his 
in  them  under  the  bankruptcy  or  insolvency ;   and  therefore,  in  all  estate; 
cases  where  claims  are  sought  to  be  established  against  the  estate 
of  a  bankrupt  or  an  insolvent  debtor,  it  is  necessary  to  bring  only 
the  assignees  before  the  Court,  and  the   bankrupt  or  insolvent 
himself  or  his  creditors,  are  unnecessary  parties.^     Thus  it  has 
been  held,  that  a  bankrupt  is  not  a  necessary  party  to  a  bill  of 
foreclosure  against  his  assignees.'     Where,  however,  fraud   and 
collusion  are  charged  between  the  bankrupt  and  his  assignees, 
the  bankrupt  may  be  made  a  party,  and  he  cannot  demur,  although 


^  Brown  V.  Do wthwaite,  1  Mad.  446;  and 
see  Jones  v.  How,  7  Hare,  267;  12  Jur. 
227. 

s  Haycock  V.  Haycock,  2  Ch.  Ca.  124; 
Jcnninf^  «.  Paterson,  16  Beav.  28.  There 
may,  however,  be  cases  where  pecuniary 
legateen  are  proper  parties;  as  wriere  there 
ia  a  question  of  ademption.  Marquis  of 
Hertford  o.  Count  de  ZichI,  9  Beav.  11, 16. 

*  Latigley  v.  Earl  of  Oxford,  Amb.  17 ; 
but  Me  Serjeant  Hill's  note  of  this  case,  in 
Blont^s  edition  of  Ambler,  App.  C.  p.  796; 
Beff.  Lib.  B.  1747,  fo.  800. 

*  Re^.  Lib.  B.  1747,  fo.  800. 

<  Northey  «.  Northey,  2  Atk.  77.  So,  to 
•  bill  by  the  widow  ofan  intestate  against 


the  administrator,  to  recover  her  share  of 
the  estate,  all  the  dutributees  of  the  intes- 
tate should  be  made  parties.  Chmn  v. 
Caldwell,  4  Bibb,  648. 

«  Collet  V.  Wollaston,  8  Bro.  C.  C  228; 
Billiard  Bank.  &  Ins.  888,  884;  Sells  v. 
Hnbbell,  2  John.  Ch.  804;  Springer  v. 
Yanderpool,  4  Edw.  Ch.  862.  On  a  -bill 
filed  by  A  receiver  for  the  creditors  and 
stockholders  of  a  corporation,  it  is  not  nec- 
essary to  make  the  creditors  and  stock- 
holders parties.  Mann  v.  Bruce,  1  Halst 
Ch.  (N.  J.)  418. 

7  Adams  v.  Holbrooke,  Har.  Ch.  P.  80; 
Bainbridffe  v.  Pinhom,  1  Buck,  186; 
Lloyd  «.  Lander,  6  Had.  282, 288. 
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OP  PARTIES   TO   A  SUIT. 


Cestui  que 
tr««te  neces- 
sary parties  to 
suits  against 
their  trustees; 


Ch.  V.  §  2.  relief  be  prayed  against  him.  Thus,  where  a  creditor,  having  ob- 
tained execution  against  the  effects  of  his  debtor,  filed  a  bill 
against  the  debtor,  against  whom  a  commission  of  bankrupt  had 
issued,  and  the  persons  claiming  as  assignees  under  the  commission, 
charging  that  the  commission  was  a  contrivance  to  defeat  the 
plaintiff's  execution,  and  that  the  debtor  having,  by  permission  of 
the  plaintiff,  possessed  part  of  the  goods  which  had  been  taken  in 
execution  for  the  purpose  of  sale,  instead  of  paying  the  produce  to 
the  plaintiff,  had  paid  it  to  his  assignees:  a  demurrer  by  the  alleged 
bankrupt,  because  he  had  no  interest  and  might  be  examined  as 
a  witness,  was  overruled.^ 

Subject  to  the  above  and  certain  other  exceptions,  the  rule  for- 
merly was  that  all  cestui  que  trusts  were  necessary  parties  to  suits 
against  their  trustees,  by  which  their  rights  were  likely  to  be 
affected.^  Thus,  on  a  bill  for  redemption,  where  the  defendant  in 
his  answer  set  forth  that  he  was  a  trustee  for  A.,  an  objection  was 
made  at  the  hearing,  that  the  cestui  que  trust  should  have  been 
made  a  party ;  and  because  it  was  disclosed  in  the  answer,  and  the 
plaintiff  might  have  amended,  the  bill  was  dismissed.'  And  so  in 
a  bill  against  the  heir  of  a  mortgagee  to  redeem,  the  pereonal  rep- 
resentative must  be  a  party,  because  he  is  the  person  entitled  to 
the  mortgage  money,  and  the  heir  is  only  a  trustee  of  the  legal 
estate  for  him.* 

In  some  cases,  however,  where  the  cestui  que  trusts  are  very  nu- 
merous, the  necessity  of  bringing  them  all  before  the  Court  has 

U.  S.  318.  Now,  however,  in  England,  in 
suits  concerning  real  or  personnl  propei^, 
which  is  vested  in  trustees,  such  trustees 
represent  the  persons  beneficially  inter- 
ested, in  the  same  manner,  and  to  the  same 
extent^  as  the  execators  or  administraton 
in  suits  concerning  personal  estate  repre- 
sent tlie  persons  beneficially  interestea  in 
such  personal  estate ;  and  in  such  cases  it 
is  not  necessary  to  make  the  persons  bene- 
ficially interested  parties  to  tne  suit.  15  & 
16  Vic.  c-  66,  §  42,  r.  9;  but  the  rule  does 
not  apply  where  the  ce»tui  que  trust*  have 
concurred  in  breaches  of  trust;  Jesse  v. 
Bennett,  6  De  G.,  M.  &  G.  909 ;  2  Jur.  N.  S. 
1425 ;  and  trustees  will  not  represent  some 
of  the  cestm  que  trusts  in  any  contention 
inter  se,  Hamond  o.  Walker,  8  Jur.  N.  S. 
686,  V.  C.  W.;  Payne  v.  Parker,  L.  E.  1 
Ch.  Ap.  827;  12  Jur.  N.  S.  221,  L.  JJ.; 
or  wherever  the  trustees*  personal  interest 
might  prevent  them  from  protecting  the 
interests  of  the  cestui  que  trusts;  Eead  v, 
Prcst,  1  K.  &  J.  188;  Payne  v.  Parker,  L. 
K.  1  Ch.  Ap.  827 ;  12  Jur.  N.  S.  221,  L.  JJ; 
and  where  a  bill  was  filed  to  set  aside  a 
settlement,  it  was  held  that  some  of  the 
persons  beneficially  interested  thereunder 
ought  to  be  parties;  Read  v.  Prest,  1  K.  & 
J.  188. 
*  See  Guthrie  v.  Morrell,  6  Ire.  £q.  IS. 


when  dis- 
pensed with. 


1  King  V.  Martin,  2  Yes.  J.  641,  cited 
Ld.  Red.  162.  In  a  bill  to  set  aside  a  con- 
veyance as  made  without  consideration 
and  in  fraud  of  creditors,  the  alleged  fraud- 
ulent grantor  is  a  necessary  defendant  in 
the  bill.  Gaylords  v.  Kelshaw,  1  Wallace, 
U.  S.  81. 

2  Story  £q.  Pl.§§  192,198,  207;  Helm  v, 
Hardin,  2  fi.  Mon.  282;  Hewett  v,  Adsms, 
60  Maine,  271,  281;  Van  Doren  v.  Robin- 
son, 1  C.  £.  Green  (N.  J.),  266;  Clemons 
V.  Elder,  9  Iowa,  272. 

In  n  suit  by  a  trustee  to  establish  and 
maintain  the  title  intrusted  to  him  againr>t 
an  adverse  claim,  by  a  bill,  he  must  make 
the  cettui  que  trust  a  party.  Blake  v.  All- 
man,  6  Jones  £q-  (N.  C.)  407. 

»  Whistler  «.  Webb,  Bunb.  68;  Reals  v. 
Cobb,  61  Maine,  849,  360;  Story  £q.  PI. 
§  207;  Davis  v.  Hemingwav,  29  Vt  488; 
see  Creare  v.  Babcock,  10  HAetcalf,  626. 

Where,  after  a  mortgage  has  been  made 
of  real  property,  the  property  has  been  con- 
veyed in  trust  for  the  benefit  of  children, 
both  those  in  being,  and  those  to  be  bom ; 
all  children  in  esse  at  the  time  of  filing  a 
bill  of  foreclosure  of  the  mortgage  should 
be  mace  parties.  Otherwise,  the  decree  of 
foreclosure  does  not  take  away  their  ri^ht 
to  redeem.  A  decree  in  such  a  case  agamst 
the  trustee  alone  does  not  bind  the  cestui 
que  trusts,    Clark  v,  Reybum,  8  Wallace 
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been  dispensed  with.*  Thus,  where  upon  a  bill  brought  against  an  Ch.  V.  §  a. 
assignee  of  a  lease  to  compel  him  to  pay  the  rent,  and  perform  '—  t  -' 
the  covenants,  it  appeared  that  the  assignment  was  upon  trust  for 
such  as  should  buy  the  shares,  the  whole  being  divided  into  900 
shares,  and  an  objection  was  taken  because  the  shareholders  were 
not  parties;  the  objection  was  overruled,  as  the  assignees  by  divid- 
ing the  shares,  had  made  it  impracticable  to  have  them  all  before 
the  Court.*  Formerly,  the  general  rule,  in  cases  where  real  estates 
were  either  devised  or  settled  upon  trusts  for  payment  of  debts  or 
legacies,  was,  that  if  the  persons  to  be  benefited  by  the  produce  of 
the  estate  were  either  named  or  sufficiently  indicated,  then  that 
they  must  be  all  parties  to  any  suit  affecting  the  estate ;  if,  how- 
ever, the  bill  alleged  their  great  number  as  a  reason  for  not  making 
them  all  parties,  and  if  the  Court  were  satisfied  that  the  absentees 
were  sufficiently  represented  by  those  who  were  made  parties  to 
the  record,  the  presence  of  all  the  persons  interested  would  be  dis- 
pensed with ;  •  and  upon  the  same  principle,  where  the  trusts  were 
for  the  payment  of  debts  or  legacies  generally,  the  trustees  alone 
were  allowed  to  sustain  the  suit,  either  as  plaintiff  or  defendants, 
without  bringing  before  the  Court  the  creditors  or  legatees  for  whom 
they  were  trustees ;  *  and  now  it  is  conceived  that  the  Court  would,  in 
such  cases,  generally  allow  the  suit  to  proceed  without  any  of  the 
cestui  que  trusts  being  made  parties,  considering  their  interests  to 
be  sufficiently  represented  by  the  trustees ;  •  except  where  it  might 
require  some  of  the  cestui  que  trusts  to  be  parties,  in  order  to  secure 
tbe  application  of  the  trust  money.* 

We  have  already  seen,  that  the  80th  Order  of  August,  1841,  did  Incases  of 
not  apply  to  cases  where  a  mortgagee  sought  to  foreclose  the  equity  *^"<^^'^- 
of  redemption  of  estates  vested  in  trustees,'  but  that  under  the  rule 
of  the  late  Act  above  referred  to,  where  the  trustees  are  the  persons 
who  would  be  in  possession  of  funds  to  redeem,  they  may  properly 
represent  their  cestui  que  trusts  ;  ^  though,  when  this  is  not  the  case, 
tbe  cestui  que  trusts^  or  some  of  them,  ought  to  be  parties.* 

Formerly,  in  such  cases,  the  cestui  que  trusts  were  necessary  In  saits  ftnr 
parties  ;^^  but  to  a  suit  for  the  execution  of  a  trust  by  or  against  SiyiM  prior 
those  claiming  the  ultimate  benefit  of  such  trust,  after  the  satis-  charges; 

1  Sec/w«(,  266. 

*  Cit>'  of  London  v.  Richmond,  2  Yem. 
421.  K.  B.  In  that  case  the  original  lessee 
was  considered  a  necessary  par^.  Story 
Eq.  PI.  §  118. 

>  Holland  v.  Baker,  8  Hare,  68;  Harri- 
son V.  Stewardson,  2  Hare,  680;  see  Stoiy 
£q.  PI.  S  160;  Johnson  v.  Candage,  81 
Maine,  28. 

4  Ld.  Red.  174;  see  Stevenson  v.  Austin, 
S  Met.  474,  480. 

«  16  &  16  Vic.  0.  86,  §  42,  r.  9;  Morley 
«.  Morley,  26  Bear.  268 ;  and  see  Knight 
V.  Pocock,  24  Bear.  486. 


YOU  I. 
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«  Stan^field  v.  Hobson,  16  Bear.  189. 

f  See  Wilton  o.  Jones,  2  Y.  &  C  244. 

B  Hanman  v.  Riley,  9  Hare  App.  40; 
Sale  V.  Kitson,  8  De  G.,  M.  &  G.  119;  17 
Jnr.  170. 

0  Goldsmid  «.  Stonehewer,  17  Jar.  199; 
9  Hare  App.  88;  Davis  v.  Hemingway,  29 
Vt.  488.  o      * » 

^  Osbonm  v.  Fallows,  1  R.  :&  M.  741; 
Calverley  V.  Phelp,  6  Mad.  229;  Faithful  v. 
Hunt,  8  Anst.  761;  Newton  v.  Earl  of 
Egmont,  4  Sim.  674, 684;  6  Sim.  180, 186; 
Coles  o.  Forrest,  10  Bear.  662,  667;  Story 
Eq.  PI.  §§  206,  207. 
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CTeditors, 
legatees,  or 
incambran- 
cers,  not 
nofxaaaiy. 


Where  eub- 

aequently 

ascertained. 


AU  inteiested 
in  money 
secured  oy 
mortgage, 
necessary 
IMUties; 


faction  of  prior  charges,  it  was  not  necessary  to  bring  before  the 
Court  the  persons  claiming  the  benefit  of  such  prior  charges ;  and, 
therefore,  to  a  bill  for  application  of  a  surplus,  a^r  payment  of 
debts  and  legacies,  or  other  incumbrances,  the  creditors,  legatees, 
or  other  incumbrancers,  need  not  be  made  parties.  And  persons 
having  demands  prior  to  the  creation  of  such  a  trust,  might  enforce 
these  demands  against  the  trustees,  without  bringing  before  the 
Court  the  persons  interested  imder  the  trust,  if  the  absolute  dis- 
position of  the  property  was  vested  in  the  trustees.  But  if  the 
trustees  had  no  such  power  of  disposition,  as  in  the  case  of  trustees 
to  convey  to  certain  uses,  the  persons  claiming  the  benefit  of  the 
trust  must  also  be  parties.  Persons  having  specific  charges  on  the 
trust  property  were  also  necessary  parties;  but  this  would  not 
extend  to  a  general  trust  for  creditors  or  others,  whose  demands 
were  not  specified  in  the  creation  of  the  trust,  as  their  number,  as 
well  as  the  difficulty  of  ascertaining  who  may  answer  a  general 
description,  might  greatly  embarrass  a  prior  claim  against  a  trust 
property.^ 

Where,  however,  the  demands  and  names  of  the  creditors,  al- 
though not  actually  specified  at  the  time  of  the  creation  of  the 
trust,  were  subsequently  ascertained  by  their  signing  a  schedule 
to  the  conveyance,  they  became  necessary  parties ;  thus  where  a 
plaintiff  claiming  an  annuity  charged  upon  an  estate  which  had 
subsequently  been  demised  to  trustees  for  the  benefit  of  such  of 
the  grantee's  creditors  as  should  execute  the  conveyance,  filed  a 
bill,  against  the  grantor  and  the  trustees,  and  one  of  the  creditors 
who  had  executed  the  deed,  and  who  had  obtained  a  decree  in  an 
original  suit,  instituted  by  him  on  behalf  of  himself  and  all  other 
the  creditors  under  the  trust  deed,  praying  an  account  of  what  was 
due  to  him,  and  that  the  priorities  of  himself  and  the  other  cred- 
itors might  be  ascertained,  and  that  he  might  redeem  the  securi- 
ties which  were  prior  to  his  own,  and  have  the  benefit  of  the  decree 
as  to  that  part  of  the  demand  for  which  he  should  not  be  entitled 
to  priority  over  the  trust  deed ;  it  was  held  by  the  V.  C.  of  England, 
that  all  the  creditors  who  had  executed  the  trust  deed  were  neces- 
sary parties ;  and  that,  as  it  was  stated  in  the  bill  that  several  of  the 
creditors  had  executed  the  deed,  and  only  one  was  made  a  party,  the 
defect  appeared  sufficiently  on  the  l^ce  of  the  bill  to  entitle  the 
defendant  to  take  advantage  of  it  by  demurrer.* 

Where  the  money  secured  by  a  mortgage  was  subject  to  a  trust, 
a  mortgagor,  or  any  person  claiming  imder  him,  seeking  to  redeem 
the  mortgage,  must  make  all  persons  claiming  an  interest  in  the 


1  Ld.  Red.  176;  Storr  £q.  PI.  |  216. 

s  Newton  v.  Earl  of  £gmont,  4  Sim.  574 ; 
vide  etiam,  6  Sim.  180,  S.  C.  S.  P.;  Story 
£q.  PI.  §§  188, 149.  One  creditor  secured 
in  a  deed  of  trust,  cannot  maintain  a  bill 


for  an  account  of  the  fond  without  making 
all  creditors  who  are  preferred,  and  all  in 
the  same  dass  with  him,  parti^  either  aa 
plaintifis  or  defendants.  Murphy  p.  Jack- 
son, 6  Jones  £q.  (N.  C.)  11. 
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mortgage  money  parties  to  the  suit.  Thus,  where  it  appeared  that  Ch.  V.  §  2. 
the  parties  against  whom  the  redemption  was  prayed  were  trustees  '—  t  -' 
for  a  woman  and  her  children,  the  Lord  Chief  Baron  held,  that  the 
cestui  que  trusts  were  necessary  parties  to  the  suit,  although  under 
the  peculiar  circumstances  of  the  case,  and  to  avoid  delay  and  ex- 
pense, he  recommended  that  a  petition  should  be  presented  on  their 
behalf^  praying  that  their  interests  might  be  protected,  and  directed 
the  cause  to  stand  oyer  for  that  purpose.^  And  in  general  it  was 
laid  down  as  a  rule,  that  there  could  be  no  foreclosure  nor  redemp- 
tion unless  all  the  parties  entitled  to  the  mortgage  money  were 
before  the  Court.^  Therefore,  where  a  mortgagee  had  assigned  the 
mortgage  upon  certain  trusts  for  the  benefit  of  his  famUy,  the  mort- 
gagee,  the  trustees,  and  the  cestui  que  trusts,  were  considered  neces- 
sary parties  to  a  bill  to  redeem.'  And  so  where  a  mortgage  term 
had  been  bequeathed  to  trustees,  upon  trust,  to  sell  and  apply  the 
produce  among  the  testator^s  twelve  children  and  a  grandchild 
nominatim ;  it  was  held,  that  all  the  cestui  que  trusts,  interested 
in  the  produce  of  the  terra,  were  necessary  parties,  although  they 
were  numerous,  and  the  property  small,  and  although  the  trustees 
had  power  to  give  a  discharge  to  purchasers.* 

Now,  however,  it  has  been  held,  that  in  a  redemption  suit,  where  but  their 
the  mortgage  money  is  vested  in  trustees,  the  trustees  represent  the  *^"!^^**^ 
cestui  que  trusts  sufficiently  to  protect  the  mortgagor ;  but  that  some  mortgagnr. 
of  the  cestui  que  trusts  ought  also  to  be  parties,  in  order  to  secure 
the  due  application  of  the  trust  property .• 

It  was  said  by  Lord  Hardwicke,  that  where  a  mortgagee,  who  has  where  mort- 
a  plain  redeemable  interest,  makes  several  conveyances  upon  trust,  ^g«e  M«igM 
in  order,  to  entangle  the  afiair,  and  to  render  it  difficult  for  a  mort-  mortga^rin 
gagor,  or  his  representatives,  to  redeem ;  it  is  not  necessary  that  ™*l««™"^- 
the  plaintiff  should  trace  out  all  the  persons  who  have  an  interest 
in  such  trust,  to  make  them  parties :  the  persons  having  the  legal 
estate,  however,  must  be  before  the  Court,  and  where  a  mortgagee 
in  fee  has  made  an  absolute  conveyance  with  several  limitations  and 
remainders  over,  the  decree  cannot  be  complete  without  bringing 
before  the  Court,  at  least  the  first  tenant  in  tail,  and  those  having 


1  Drew  V,  Hannan,  6  Price,  819;  Stoiy 
£q.  PI.  §§  192,  208. 

^  Palmer  v.  Earl  of  Carlisle,  1  S.  &  S. 
42.3;  Story  Ea.  PI.  182,  eiteq.;  Lanre  o. 
Tan  Doreo,  1  McCarterJN.  J.), 208;  Beala 
V.  Cobb,  61  Maine,  848 ;  0«bourn  v.  Fallows, 
1  B.  &  M.  741;  McCall  r.  Yard,  1  Stockt 
(N.  J.)  858;  4  Kent  (11th  ed.),  185. 

The  ffeneral  rule  is,  that  all  persons 
materially  interested  in  the  mortgage,  or 
mortgaged  eittate,  ought  to  be  made  par- 
ties to  a  bill  of  foreclosure.  This  will  or- 
dinarily include  the  heir,  or  devisee,  or 
assignee,  and  personal  representatives  of 
tlie  mortgagor,  and  also  the  tenants  for  life 


and  the  remainder-man,  for  they  all  may 
be  interested  in  the  right  of  redemption,  or 
in  taking  the  accounts.  4  Kent  (11th  ed  ), 
185,  186. 

8  Wetherell  v,  Collins,  3  Mad.  255 ;  Stoiy 
Eq.  PI.  §  192. 

^  Osboum  V.  Fallows,  1  R.  &  M.  741. 

<  Stansfield  v.  Uobson,  16  Bear.  189;  see, 
however,  Morley  v.  Morley,  25  Beav.  253 ; 
and  Emmet  v,  Tottenham,  10  Jur.  N.  S. 
1090;  S.  C.  fiom.  Tottenham  r.  Emmet,  18 
W.  R.  128,  M.  R.,  where  a  person  interested 
in  part  of  the  mortgage  was  held  not  to  be 
a  necessary  party. 
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Ch.  V.  §  a. 


Costs  of 
claimants 
under  mort- 
gagee. 


Mortgagee 

iinnecessaiy 

where 

mortgage 

asaigned; 


intermediate  estates.^  It  seems  that  where  a  mortgage  is  forfeited, 
and  the  mortgagee  exercises  the  legal  rights  he  has  aoquLred  by  dis* 
posing  of^  or  encumbering  the  estate,  and  the  mortgagor  comes  for 
the  redemption,  which  a  Court  of  Equity  gives  him,  it  must  be  upon 
the  terms  of  indemnifying  the  mortgagee  from  all  costs  arising  out 
of  his  legal  acts ;  upon  this  principle,  Sir  John  Leach,  in  the  case  of 
Wetfverell  v.  CoUxtis^  above  referred  to,  ordered  the  mortgagor  to 
pay  the  costs  of  the  trustees,  and  cestui  que  trusty  who  were  neces- 
sarily brought  before  the  Court  in  consequence  of  the  assignment 
of  the  mortgagee. 

It  seems  formerly  to  have  been  considered  necessary,  that  a 
mortgagee,  who  had  assigned  his  mortgage,  should  be  made  a  party 
to  a  bill  of  redemption ;  *  but  the  law  upon  the  point  appears  now 
to  be  otherwise ;  *  and  it  has  been  determined,  that  where  there  has 
been  an  assignment,  even  though  it  was  made  without  the  previous 
authority  of  the  mortgagor,  or  his  declaration,  that  so  much  is  due, 
the  assignee  is  the  necessary  party ;  *  for  whatsoever  the  assignee 
pays  without  the  intervention  of  the  mortgagor,  he  can  claim  noth- 
ing under  the  assignment  but  what  is  actually  due  between  the 
mortgagor  and  mortgagee.*  Where  a  mortgagor  is  a  party  to  an 
assignment  of  a  mortgage  by  the  mortgagee,  then  it  is  in  &ct  a 
new  mortgage  between  the  mortgagor  and  the  assignee,  and  of 
course  the  original  mortgagee  is  not  a  necessary  party  to  a  bill  to 
redeem.  A  mortgagor,  however,  cannot  be  bound  by  any  transac- 
tion which  may  take  place  between  a  mortgagee  and  his  assignee 
without  his  privity ;  if,  therefore,  the  mortgagee,  before  assignment, 
has  been  in  possession,  and  has  received  more  on  account  of  the 
rents  and  profits  than  the  principal  and  interest  due  upon  the 


1  Tate&r.  Hamly,  2  Atk.  288;  Story  Eq. 
PI.  §§  144-146,  194,  198. 

s  8  Mad.  256. 

s  Anon.,  in  the  Dachy,  2  Ex.  Ca.  Ab. 
694,  PI.  8. 

4  The  a<(signee  of  a  mortgage,  who  has 
parted  with  all  his  interest,  and  has  never 
made  himself  liable  for  rents  and  profits, 
should  not  be  made  a  party  to  a  bill  to  re- 
deem the  premise*,  unless  he  is  charged 
with  fraud  or  collusion,  or  a  discovery  is 
soujD^ht  Arom  him.  Williams  v  Smith,  49 
Maine,  664.  But  the  mortgagee  is  a  neces- 
$ary  party  to  a  suit  to  reform  a  mortgage 
deed,  brought  by  a  purchaser  nt  a  sale  by 
the  mortgagee.  Haley  v.  Bagley,  87  Mo. 
868. 

6  Chambers  v.  Goldwin,  9  Vesey.  269. 
Where  a  mortgage  has  been  absolutely 
assigned,  it  is  not  necessary  to  make  the 
mortgagee  a  party  to  a  bill  brought  by  the 
mortgagor  to  redeem.  Whitney  v.  M' Kin- 
ney, 7  John.  Ch.  144;  Heals  v.  Cobb,  61 
Maine,  848.  But  where  the  mortgagee  has 
merely  given  to  another  a  quitclaim  deed 
of  the  mortgaged  premises,  without  assign- 
ing the  mort^ige  debt,  he  must  be  made 


a  party  to  such  a  bill.  Heals  v.  Cobb,  ubi 
81^(1.  So  where  a  mortgagee  of  land  who 
has  assigned  his  interest  in  the  mortgage 
since  the  breach  of  the  condition,  may  be 
included  as  a  defendant  in  a  bill  to  redeem ; 
especially  if  it  appears  that  he  is  interest- 
ed in  the  taking  of  the  account  Doody  «. 
Pierce,  9  Allen,  141.  Where  a  mortgage 
was  assigned  to  secure  a  loan  made  to  the 
assignor,  the  assignor  was  held  to  be  a 
necessary  party  in  a  suit  commenced  br 
the  assignee,  to  foreclose  the  mortgage,  a^ 
though  the  assignment  was  absolute  in 
terms,  and  expressed  the  payment  of  a 
full  consideration.  Kettle  v  van  Dyck,  1 
Sandf.  (N.  Y.)  76;  Brown  v.  Johnson,  5S 
Maine,  246;  Hobart  v.  Andrews,  21  Pick. 
627 ;  ante,  198,  note.  Where  a  mortgagor 
has  assigned  all  his  interest  in  the  estate 
mortgaged,  he  is  not  a  necessary  party  to 
a  bill  in  Bquity  to  redeem  by  the  assignee. 
Baile^r  «.  My  rick,  86  Maine,  60;  Williaina 
V.  Smith,  49  Maine,  664;  Hilton  «.  L^hrop. 
46  Maine,  297. 

*  Chambers  v.  Goldwin,  9  Yes.  266;  see 
Matthews  v.  Walwyn,  4  Sumner's  Yee.  IIS, 
note  (a). 
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mortgage,  and  a  bill  is  filed  by  the  mortgagor  against  the  assignee    Ch.  V.  §  3. 
to  have  an  account  of  the  overplus,  he  may  make  the  mortgagee  a   ^-    t    — 
party  to  the  bill,  because  he  is  clearly  accountable  for  the  surplus  but  may  be 
rents  and  profits  received  by  himself.^    But  upon  the  principles  J^J^t  for 
laid  down  by  Lord  Eldon,  in  the  preceding  case,*  it  would  seem,  "?** '*" 
that  even  in  that  case  the  assignee  only  would  be  sufiicient,  be- 
cause, having  contracted  to  stand  in  the  place  of  the  original  mort- 
gagee, he  has  rendered  himself  liable  to  have  the  account  taken 
from  beginning  to  end,  and  must  be  answerable  for  the  result. 
From  the  same  case  it  appears,  that  although  there  may  have  been 
twenty  mesne  assignments,  the  peraon  to  whom  the  last  has  been 
made  is  the  only  necessary  party  to  a  redemption  suit.' 

Where,  however,  there  are  several  derivative  mortgages,  if  the  Derivative 
mortgagor  seeks  to  redeem  the  first,  he  must  make  all  the  subse-  mortgagees, 
quent  mortgagees  parties,  because  they  are  all  interested  in  the 
account.^ 

The  rules  regulating  the  practice  of  the  Court  as  to  cestui  qice  PereonB 
irtists  being  parties  to  suits  relating  to  trust  property,  apply  to  re-  J^Juit^ff** 
stilting  trusts  as  well  as  others.     Thus,  where  there  is  a  grant  or  troBts; 
devise  of  a  real  estate,  either  by  deed  or  will,  and  the  whole  equi- 
table interest  is  not  thereby  granted  or  devised,  there  will  be  a 
resulting  trust  for  the  grantor  or  his  heir ; '  and  in  such  case  it  will 
be  necessary,  in  a  suit  relating  to  that  estate,  to  bring  the  grantor 
or  his  heir  before  the  Court. 

Upon  this  principle  it  has  been  held,  that  in  cases  of  charities,  heir  of 
where  a  private  founder  has  appointed  no  visitor,  his  heir-at-law  is  Stations 
considered  a  necessary  party  to  an  information  for  the  regulation  for  charities. 
of  the  charity,  because  in  such  case  the  heir-at-law  of  a  private 
founder  is  considered  as  the  visitor.    But  in  a  case  of  this  descrip- 
tion the  Court  refused  to  dismiss  the  information  because  of  his 
absence,  and  directed  an  inquiry  for  him  to  be  made  by  the  Mas- 
ter;* and  so  in  the  case  of  a  charity,  wherever  it  is  doubtful 
whether  the  heir  is  disinherited  or  not,  he  must  be  a  party .^ 


1  Beals  V.  Cobb,  61  Maine,  848,  850; 
Stoiy  £q.  PI.  §  190;  Bryunt  v.  Knkine,  56 
Maine,  163,  158.  All  penoos  who  have 
been  so  connected  with  the  mortgages  of 
a  railroad  soof^ht  to  be  redeemed,  ms  to 
render  them  liable  for  income  under  it, 
should  be  made  parties  defendnnt.  Ken- 
nebec and  Portland  R.R.  Co.  v,  Portland 
and  Kennebec  R.R.  Co.,  64  Maine,  178; 
bat  see  Lennon  v.  Porter,  2  Gra^,  478, 
where  it  was  held  that  a  mesne  assignee  of 
the  mortgage  is  not  a  proper  party  to  a 
bill  t«>  redeem,  if  he  has  never  received  any 
rents  and  profita ;  nor,  it  seems,  if  he  has. 

s  Chambers  v,  Goldwin,  9  Ve*.  268, 269. 

S  Chambers  v.  Ouldwin,  9  Vcs.  268; 
Stofy  £a.  PI.  1 189;  Bryant  9.  ErBkine,66 

line,  168, 158 ;  Lennon  v.  Porter,  2  Gray, 


473;  Hill  v.  Adams,  2  Atk.  89;  Bishop 
of  Winchester  v.  Beavor,  8  Ves.  315,  816; 
onte,  194. 

*  Hobart  v.  Abbot,  2  P.  Wms.  698.  ante, 
p.  194,  and  notes;  210  and  notes;  Kettle 
V.  Van  Dyck,  1  Sandf.  (N.  Y.)  76;  Story 
£q.  PI.  §  191;  Stone  v.  Bartlett,  46  Maine, 
488. 

*  Ripley  ».  Waterworth.  7  Sumner^s  Ves. 
426,  Perkms's  note  (c),  end  ca^es  cited;  2 
Story  Eq.  Jur.  §  1196  et  se^.,  and  notes; 
Scott «.  Fenhoalett,  1  Bro.  0.  C.  (Perkinses 
ed.)  70,  note  (a). 

*  Attorney-General  v.  Gannt,  8  Swan, 
148,  n. 

7  Attorney-General  r.  Green,  2  Bro.  C. 
0.  496;  see  on/e,  p.  229;  Order  XXXI. 
August,  1841;  see  Story  Eq.  PI.  §  180. 
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2-        WhereTer  a  real  estate  Ib  to  be  recovered, 

—"  to  be  established,  or  a  chai^  raised  against  n 

sary  that  the  pereon  or  persona  entitled  to  thi 

■^    be  before  the  Court.'    Upon  this  principle  it 

specialty  creditor,  to  obtain  payment  of  his  de 

estate  of  his  debtor,  the  heir,  as  well  as  the  ex 

w-  party.'    Where,  however,  the  arrears  of  an  ar 

"   real  estates,  are  sought  to  be  recovered,  if  the 

as  were  due  in  the  lifetime  of  the  ancestor,  i 

make  his  personal  representative  a  party,  but 

his  death,  the  heir  must  be  a  paity.' 

»-         The  same  rule  applies  to  all  cases  where  the 

(,     from  the  Courts  of  Common  Law,  in  order 

i^inst  a  person  having  a  limited  estate  in  lai 

ments;  and  it  is  in  such  cases  always  held  t 

owner  of  the  itiheritance  before  the  Court.    T 

t>     filed  to  establish  a  custom  whereby  the  own 

certain  lands  were  obliged  to  keep  a  bull  and 

the  inhabitants  of  the  parish,  it  was  held  that : 

the  inheritance  of  lands  can  never  be  estah 

Equity  unless  the  owners  of  the  inheritance 

the  master  and  fellows  of  Queen's  College,  v 

ought  to  have  been  there.*    And  so,  where  a 

'■     establish  a  modus  against  a  lessee  of  an  in 

make  the  owner  of  the  impropriation  a  part 

principle,  where  a  bill  was  filed  to  establish 

ecclesiastical  re^or  or  a  dean  and  chapter, 

ordinary  and  patron  were  considered  necesgar 

Tw       It  is  to  be  observed,  that,  to  render  the  owr 

iry,   necessary,  the  object  of  the  suit  must  be  to  I 

if  that  is  not  the  case,  and  the  relief  sought  it 

present  incumbent,  the  owner  of  the  inherita 

may  demur.' 

'  In  the  case  of  Perm  v.  Lord  Baltimore,*  v 

t  See  New  England,  &c.,  Bank  v.  New-  *  OordOD  v. 

port  Steam  Fictnrr,  e  R.  I.  1S4.  Cook  v.  Butt, 

1  But  when  thebillit  filed  bjthecTvdit-  fnl,  D*D.  142; 

on  for  tbe  purpoee  of  making  their  debts  6  PH.  486. 

out  of  real  aatate  Bpeciflcally  charged  bv  >  Williamaoi 

the  iMtalor  with  Itie  payment  of  tbeni,  ITli  Harkhan 

the  heirs- at-la«  are  not  neceuaiy  paTties.  »ee  further,  tu 

Smilhc.Wfco£r,  11  Paige,  48.   Butineuch  Daj' *.  Drake, 

kcate,  all  the  credi'on,  whoM  debts  are  ton,  S  Pri.  ft;  1 

diarsedupontheland.Bhouldbemadepar-  Bennett  i>.  Sk( 

liesirthey  arenamedin  thewill.andwhoefl  v.  The  Dean  a 

debta  are  ttiil  dug.     Ibid.  3Sim.4e;CQti 

<  Weston  c.  Bowes,  B  Uod.  809;  Storr  Rep.  380;  IS  ' 
Eq.  PI.  }iai. 
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specific  performance  of  an  agreement  respedting  the  boundaries  of  Ch.  v.  §  a. 
two  provinces  in  America,  it  was  considered  unnecessary  to  make  '—  t  -' 
the  planters,  tenants,  or  inhabitants  within  the  districts,  parties  to 
the  suit.  The  objection  taken  was  .upon  the  ground  that  their 
privileges,  and  the  tenure  and  law  by  which  they  held,  might  not 
be  altered  without  their  consent ;  but  Lord  Hardwicke  overruled 
the  objection,  saying,  "  Consider  to  what  this  objection  goes ;  in 
lower  instances,  in  the  case  of  manors  and  honors  in  England 
which  have  different  customs  and  by-laws  frequently ;  yet,  though 
different,  the  boundaries  of  these  manors  may  be  settled  in  suit 
between  the  lords  of  these  manors  without  making  the  tenants 
parties,  or  may  be  settled  by  agreement,  which  this  Court  will 
decree,  without  making  the  tenants  parties;  though  in  case  of 
fraud,  collusion,  or  prejudice  to  the  tenants,  they  will  not  be 
bound." 

And  in  general,  it  may  be  stated  as  a  rule,  that  occupying  tenants  in  suits  for 
ander  leases,  or  other  persons  claiming  under  the  possession  of  a  ^^* 
party  whose  title  to  real  property  is  disputed,  are  not  deemed  nec- 
essary parties ;  though  if  he  had  a  legal  title,  the  title  which  they 
may  have  gained  from  him  cannot  be  prejudiced  by  any  decision 
on  his  rights  in  a  Court  of  Equity  in  their  absence ;  and  though,  if 
his  title  was  equitable  merely,  they  may  be  affected  by  a  decision 
against  that  title.    Sometimes,  however,  if  the  existence  of  such  decne  with- 
lights  is  suggested  at  the  hearing,  the  decree  is  expressly  made  ^  t^Tn^u 
without  prejudice  to  those  rights,  or  otherwise  qualified  according  of  others. 
to  circumstances.    If,  therefore,  it  is  intended  to  conclude  such 
rights  by  the  same  suit,  the  persons  claiming  them  must  be  made 
parties  to  it ;  and  where  the  right  is  of  a  higher  nature,  as  a  mort- 
gage, the  person  claiming,  as  we  have  seen,  is  usually  made  a  party.^ 
And  where  a  tenant  in  common  had  demised  his  undivided  share  Lessee,  whe& 
for  a  long  term  of  years,  the  lessee  was  held  a  necessary  party  to  a  IJ^^^^Jf^ 
bill  for  a  partition,  because  he  must  join  in  the  conveyance,  and  his  ewes  of  par- 
lessor  was  ordered  to  pay  his  costs.^ 

The  same  principle  which  renders  it  necessary  that  the  owner  of  Lord  of  the 
the  inheritance  should  be  before  the  Court,  in  all  cases  in  which  a  J^JJ^, 
right  is  to  be  established  against  the  inheritance,  requires  that,  in  '^^"^^^Ji  "J 
cases  where  there  is  a  dispute  as  to  whether  land  in  the  occupation  is  copyhold; 
of  a  defendant  is  freehold  or  copyhold,  the  lord  of  the  manor 
should  be  a  party.     Thus,  where  a  plaintiff  by  his  bill,  pretended 
a  title  to  certain  lands  as  freehold,  which  lands  the  defendant 
claimed  to  hold  by  copy  of  Court  roll  to  him  and  his  heirs,  and 
prayed  in  aid  the  lord  of  the  manor,  but  nevertheless,  the  plaintiff 

1  Ld.  Red.  175.  before  he  demised  it,  and  continued  after- 
s  Cornish  v.  Gest.  2  Coz,  27.    A  land-  wards^  without  joining  his  tenant  as  a  co- 
lord  cannot  maintain  a  bill  in  Equity  to  pUuntiff.  Ingraham  v.  Dunnell,  6  Met  118. 
iuppresa  a  nuisance  caused  to  his  property 
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served  the  defendant  with  procens  to  rejoin, 
lord  of  the  manor  a  party ;  it  was  ordered,  thi 
proceed  no  more  against  the  defendant  before  1 
the  lord  in  process.' 

For  a  similar  reason  it  is  held,  that  where 
the  sarrender  of  a  copyhold  for  lives,  the  k 
party ;  because,  when  the  surrender  is  made, 
lord,  and  he  is  under  no  obUgation  to  regrai 
wise  in  the  case  of  copyholders  of  inheritance 
not  be  a  party. 
It  may  be  observed  in  this  place,  that  the  i 

I  been  before  laid  down,*  with  regard  to  the  ; 
parties  as  being  interested  in  the  inheritance 
equally  in  the  case  of  adverse  interests,  as  ii 
interests  with  the  plaintiffi.  This  rule  is,  that 
tance  to  a  real  estate  is  the  subject-matter 
person  in  being  who  is  entitled  to  an  estate 
property,  and  all  others  having  intermedial 

I  defendants.  Thus  it  is  held  necessary,  in  oi 
plete  decree  of  foreclosure^  in  cases  where  the 
is  the  subject  of  an  entail,  that  the  first  tenan 
of  I'edemption  should  bo  before  the  Coart.* 

It  appears  to  have  been  held  formerly,  tl 
closure  against  a  tenant  for  life  would  bar  a 
it  is  now  settled,  that  not  only  the  tenant  fo 
having  the  next  vested  estate  of  inheritanc 
and  the  same  rule  appUes  to  all  cases  where  s 

;    lished,  or  a  charge  raised  ^^ainst  real  estates  ' 
of  settlement. 
A  plainti^  however,  has  no  right  to  bring 

^  tion  o'f  remainder-men  before  the  Court  in 
ri^ts,  upon  a  discussion  whether  a  prior  n 
whom  he  claims,  had  a  title  or  not,  merely  to 
between  him  and  a  purchaser.  This  was  ^ 
Gregory*  before  Lord  Northington;  in  whi' 
arose  on  the  title  to  certain  leasehold  estatei 
in  remainder,  after  limitations  to  the  Duke  ( 

.    sons,  to  the  first  and  other  sons  of  Mr.  Henr 


I  Ciled  in  Lucis  e.  Arnold,  Csry.  Rep. 
81;  ISVir  Vib.lit,  Party.B-asa;  PI,  4" 

i  Aitlt,  pp.  31S,  ata,  and  cuea  cited. 

»  Bevnoldson   v.    Perkins,    Arab.   Sfl.,       _,    _, 

Story  Fji.Pl.  }}  141,  ISS;  and  tee  Penile-  leQint  for  life 

ton  V.  Kuotb,  1  Giff.  Bb;  6  Jar.  N.  S.  840.  be  woald  havt 

4  Roicamck  n.  Barton,  1  Cb.  Ca.  217;  aure.     Pennin 

bDt  It  may  be  dnubled  whether,  in  (hit  *  1  Eden,  g: 
caae,  it  was  intindad  to  lay  down  sucbrulo. 


may  be  rorecl 
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to  which  the  plaintiff,  Lady  Catherine  Pelham,  claimed  to  be  abso- 
lutely entitled  on  the  death  of  the  Duke,  as  administratrix  to 
Thomas  Pelham,  the  son  of  Mr.  Henry  Pelham,  the  first  tenant  in 
tail  who  had  come  into  being.  The  plainti^  in  order  to  have  this 
question  decided  against  Lord  Yane  and  Lord  Darlington,  who 
were  subsequent  remainder-men  in  tail,  contracted  to  sell  the  es- 
tate, subject  to  the  Duke's  life-estate,  and  to  the  contingency  of  his 
having  sons,  to  the  defendant  Gregory,  and  brought  a  bill  against 
him  for  a  specific  performance,  to  which  she  made  Lord  Yane  and 
Lord  Darlington  parties ;  but  Lord  Northington  dismissed  the  bill 
with  respect  to  Lord  Yane  and  Lord  Darlington,  and  the  reason 
his  Lordship  gave  for  dismissing  the  bill  against  the  two  latter,  as 
expressed  in  his  decree,  was,  ^  that  they  being  remainder-men  after 
the  death  of  the  Duke  of  Newcastle,  if  he  should  die  without  issue, 
their  claims  were  not  within  his  cognizance  to  determine,  and  the 
plaintiff  had  no  right  to  bring  them  into  discussion  in  a  Court  of 
Equity."  From  this  decree  there  was  an  appeal  to  the  House  of 
Lords,  and  although  they  decreed  Qregory  to  perform  his  contract, 
they  affirmed  the  dismissal  against  Lord  Yane  and  Lord  Darling- 
ton.^ In  Devonaher  v.  Newenham^  Lord  Redesdale,  after  stating 
the  above  case  and  decision,  says,  ^  I  take  this  to  be  a  decisive  au- 
thority, and  if  the  books  were  searched,  I  have  no  doubt  many 
other  cases  might  be  foimd  where  bills  have  been  dismissed  on  this 
ground.*' 

The  owner  of  the  first  estate  of  inheritance,  however,  is  sufficient 
to  support  the  estate,  not  only  of  himself  but  of  everybody  in  re- 
mainder behind  him ;  *  therefore,  where  a  tenant  in  tail  is  before 
the  Court,  all  subsequent  remainder-men  are  considered  unneces- 
sary parties.  This  is  by  analogy  to  the  rule  at  Law,  according  to 
which  there  is  no  doubt  that  a  recovery  in  which  a  remainder-man 
in  tail  was  vouched,  might  bar  all  remainders  behind.^ 

But  although  where  there  is  a  clear  tenancy  in  tail,  there  is  no 
occasion  for  a  subsequent  remainder-man  being  a  party  to  a  bill  of 
foreclosure,  yet  where  it  is  doubtful  whether  a  particular  party  has 
an  estate  tail  or  not,  the  person  who  has  the  first  undoubted  vested 
estate  of  inheritance  ought  to  be  a  party ; '  and  so,  where  the  first 
tenant  in  tail  was  a  lunatic,  the  remainder-man  was  held  to  be  a 
proper  party.* 

It  is  necessary,  however,  in  cases  of  this  sort,  not  only  that  he, 


Ch.  V.  §  a. 


PenonB  in 
remainder 
after  first 
estate  of 
inheritance, 
unnecessary; 


unless  nature 
of  estate 
doubtftd. 


or  first  tenant 
in  tail  a 
lunatic. 

Intermediate 
tenants  for 
life. 


1  8  Bro.  P.  C.  ed.  Toml.  204. 

s  a  Sch.  &  Lef.  210. 

*  Bavnoldson  v.  Perkins,  Amb.  564;  but 
this  rafe  does  not  apply  to  a  Scotch  entail ; 
Fordyoe  o.  Bridges,  2  Phil.  497,  606;  2  C. 
P.  doop.  t.  Cott.  826,  884;  and  as  to  the 
efifect  of  a  decree  against  an  infant  tenant 


in  tail,  see  S.  C  in  the  Court  below.    10 
Beav.  101;  10  Jur.  1020. 

^  Per  Lord  Eldon.  In  Lloyd  «.  Johnes,  9 
Yes.  04;  see  also  Gifford  v.'Hort,  1  Sch.  & 
Lef.  886;  Story  Eq.  PI.  §§  144, 146. 

ft  Powell  Mort.  976  a. 

«  Singleton  v.  Hopkins,  1  Jur.  N.  S.  1199 
V.  C.  S. 
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7.  S  !■    who  has  the  first  estate  of  inheritance  shonld  be  be 

■>  but  that  the  intermediate  remainder-men  for  life  sho 

^nt      Tjip  aaiue  mle  will,  as  we  have  seen  before,  apply,  w 

mediate  estate  is  contingent  or  executory,  provided 

take  is  ascertained;  although  where  the  person  to  ta 

>ea  to      tained,  it  is  sufficient  to  have  before  the  Court  the  t 

"^         port  the  contingent  remainders,  and  the  person  i 

'•™T       to  the  first  vested  estate  of  inheritance.*    Execut 

persons  not  in  being  may,  in  like  manner,  be  bom 

against  a  vested  estate  of  inheritance ;  but  a  person  i 

limitations  by  way  of  executory  devise,  not  subject 

ing  vested  estate  of  inheritance  by  which  it  may  be 

be  a  party  to  a  bill  affecting  his  right ;  *  and  in  g( 

person  is  seised  in  fee  of  an  estate,  having  that  seii 

defeated  by  a  shifting  use,  conditional  limitation,  oi 

vise,  the  inheritance  is  not  represented  in  Equity 

person  who  has  the  fee  liable  to  be  defeated,  but  the 

ing  in  contingency  upon  the  defeat  of  the  estate  b 

sary  parties.* 

mUtie       If  after  a  cause  has  proceeded  a  certain  length,  a 

^miag    remainder-man  comes  into  esse,  he  must  be  brooj 

I'M       Court  by  supplemental  bill ;  *  and  so,  if  first  tenai 

is  made  a  party  to  a  snit,  dies  without  issue  before  t 

of  the  suit,  according  to  the  constant  practice  of 

suit  is  proceeded  with  against  the  next  tenant  in  ta 

been  originally  a  party ;  and  this  is  done  by  meai 

:  of  mejital  bill  or  order.'     It  seems  also  clear,  that  if  i 

'during   '*  plaintiff  in  a  suit,  and  dies  without  issue,  the  n< 

prithout    man  in  tail,  although  he  claim  by  new  limitation,  ar 

the  first  plaintiff  as  his  issue,  is  entitled  to  continue 

former  tenant  in  tsil  by  supplemental  bill,  and  to  h: 

of  the  evidence  and  proceedings  in  the  former  suit.' 

Eriy  all        The  general  rule  requiring  all  persons  interested  i 

ittibutB    plaintiff's  demands  to  be  brought  before  the  Court 

intiff '»    in  order  to  give  them  an  opportunity  of  litigating  th 

guy.        formerly  rendered  it  imperative,  wherever  more  th 

was  liable  to  contribute  to  the  satisfaction  of  the  p 

'  Per  Lord  Eldon,  in  Gore  c.  St»cpoole,  888!  Piclcfcnl  v.  Bron 

I  Dow.  IS,  S3:    1  Kent  (lllb  ed,],  186;  Jebb  v.  Tugmll,  20  Be 

Fennimaa  c.  Hollie,  13  &Iaw.  4S9.  ■  Creuwell  e.  Bitem 

3  Lord  Cholmondeley  v.  Lord  Clialon,  3  C.  K. 

J.  &  W.  T,  and  1S8;  Hopkins  c.  Hopkios,  T  Lloyd  e.  Johii«,  6 

1  Atk.  eaO.  PI.  H  144, 148,  and  no 

»  Ld.  Bed.  1T4.  dv,  b  W.  R.  sai,  V.  ( 

4  Goodoa  p.  Williama,  3  Y.  &  C  t98;  -ffilliamB,  6  W.  R.  IM 
7  Jnr.  1118.  n  Shakeahaft,  7  Jur.  N 

*  Ld.  Red.  ITl;  Per  Lord  Eldon,  in  6,  r.C.  K;  aee.howev 
Lloyd  V.  JohcfB,  S  Tu.  M;  IG  &  Ifl  Vic.  1  Sm.  &  Q.  128;  Jacki 
c  B6,  {  G2;  FalUrtou  r.  Uaitin,  1  Drew.      SO;  t  Jur.  N.  S.  TSS. 
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that  they  should  all  have  been  made  parties  to  the  suit.^  This  Cb-  V.  §  2. 
application,  however,  of  the  general  rule  has  been  materially  modi- 
fied by  the  32d  Order  of  August,  1841,*  which  provides  that,  in  all 
cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  nec- 
essary to  bring  before  the  Court,  as  parties  to  a  suit  concerning 
such  demand,  all  the  persons  liable  thereto ;  but  the  plaintiff  may 
proceed  against  one  or  more  of  the  persons  severally  liable. 

It  will,  however,  be  necessary  shortly  to  state  what  was  the  Former 
practice*  previous  to  thb  Order,  inasmuch  as  it  will  still  apply  to  P™*^^ 
all  cases  not  brought  precisely  within  its  terms.  In  the  case  of 
Jdddox  V.  Jackson,*  Lord  Hardwicke  said :  "  The  general  rule  of 
the  Court  to  be  sure  is,  where  a  debt  is  joint  and  several,  the  plain- 
tiff must  bring  each  of  the  debtors  before  the  Court,  because  they 
are  entitled  to  the  assistance  of  each  other  in  taking  the  account. 
Another  reason  Ib,  that  the  debtors  are  entitled  to  a  contribution, 
where  one  pays  more  than  his  share  of  the  debt ;  *  a  further  reason 
is,  if  there  are  different  funds,  as  where  the  debt  is  a  specialty, 
and  he  might  at  Law  sue  either  the  heir  or  executor  for  satis^tion, 
he  must  make  both  parties,  as  he  may  come  in  the  last  place  upon 
the  real  assets ; '  but  there  are  exceptions  to  this,  and  the  excep- 
tion to  the  first  rule  is,  that  if  some  of  the  obligors  are  only  sure- 
ties, there  is  no  pretence  for  the  principal  in  the  bond  to  say,  that 
the  creditor  ought  "  to  bring  the  surety  before  the  Court,  unless  he 
has  paid  the  debt.**  •  It  may  here  be  observed,  that  by  the  terms 
of  the  Order,  no  distinction  is  made  between  principals  and  sure- 
ties, so  that  it  would  appear  as  if  the  plaintiff  might  file  his  bill 
against  one  or  more  of  the  sureties,  without  making  the  principal 
a  party  to  the  suit.  In  Allen  v.  JSoulden^  however,  where  one  of 
two  sureties  who  had  joined  the  principal  debtor  in  a  bond,  filed  a 
bill  to  set  aside  the  transaction  on  the  ground  of  firaud,  and  prayed 
an  account  of  the  payments  made  in  respect  of  the  bond ;  Lord 
Langdale  M.  R.  held,  that  notwithstanding  the  order,  the  prin- 
cipal debtor  and  co-surety  were  necessary  parties.  And  so,  in 
JPinkus  V.  Peters,*  where  the  plaintiff  alleged  that  he  had  accepted 
bills  of  exchange  without  consideration,  and  that  he  had  been  sued 
upon  them,  and  by  his  bill  prayed  relief  against  the  drawer  and 
the  holder,  without  making  a  person  to  whom  the  drawer  had  in- 

1  Jiickflon   «.  Rawlins,  2   Yem.    195;  ^  Stoiy  Eq.  PI.  §  169. 

Erickflon  v.  Neimith,  46  N.  H.  871;  Had-  «  IlneL 

ley  «.  Riusell,  40  N.  H.  109;  tee  Ferrer  v.  T  6  Bear.  148;  and  see  also  Lloyd  v. 

Barrett,  4  Jones  Eq.  (N.  G.)  466;  Hart  v.  Smith,  18  Sim.  467;  7  Jar.  460;  Pierson 

Coffee,  4  Jones  Eq.  (N.  C.)  821;  Young  v,  Barclay,  2  De  6.  &S.  746.   But  it  seems 

v»  Lyons,  8  Gill,  162.  that  one  of  the  makers  of  a  joint  and  sey- 

3  Gen.  Ord.  VIL  2.  eral  promissory  note  mfly  be  sued  without 
s  8  Atk.  106 ;  Bland  v.  Winter,  1  S.  &  the  others.    Mclntyre  v,  Connell,  1  Sim. 

8.  246;  Collins  9.  Griffith,  2  P.  Wms.  818.       N.  S.  225,  241. 

4  Erickson  v.  Kesmith,  46  H.  H.  871.  >  6  Beav.  268, 260. 
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^-  S  ^-    dorsed  the  bill  a  party,  Lord  Langdftle  held,  that  as  tl 

~'"~~'   allegation  that  the  holder  of  the  bills  was  a  trustee  as 

drawer  as  also  for  the  indorsee,  such  intervening  ind 

necessary  party  to  the  suit. 

iH>  of  Before  tbie  order  it  was  held  that  all  trastees  imp 

.  "  breach  of  tnist  were  necessary  parties  to  a  suit  compla 

vn.  r.  a.  breach  of  trust ; '  but  since  the  Order  it  has  been  held 

a  breach  of  trust  has  been  committed  by  several  trustei 

que  trusts  may  proceed  against  one  trustee,  in  the  ab 

others.*    But  it  must  not  be  supposed  that,  in  every  ci 

a  breach  of  trust  has  been  committed,  the  cestui  qvt 

arbitrarily  select  any  one  trustee,  and  charge  him  as  foi 

trust,  whatever  the  nature  of  the  complaint  may  be. 

example,"  sdd  Sir  James  Wigr»Q  V.  C.  in  the  case  o 

Jiatclins,*  "the  case  of  one  of  two  trustees  acting  al 

oeiving  the  whole  trust  moneys,  and  investing  them 

name;  that  might  he  a  breach  of  trust  per  se;  for  th 

trusts  had  a  right  to  require  each  trustee  to  have  a  ht 

trust  tund;  and,  if  a  loss  resulted,  the  non-acting  trusi 

liable  for  it.    But  if  the  fund  were  safe,  though  irregi 

ing  in  the  name  of  the  trustee  only,  I  cannot  think 

would  entitle  the  plaintiff  to  sne  the  trustee  who  ha< 

separately  from  the  other.    The  ease  of  Walker  v,  *J 

explained  in  Munch  v.  Cockerell,*  shows  that  all  the 

primd  facie,  necessary  parties  to  a  suit  compMning  o: 

trust,  although  execution  might  be  taken  out  agains 

Thiere  is  no  clear  principle  laid  down  in  the  cases 

where  all  the  trustees  are  necessary  parties,  and  where 

proceeded  agiunst  without  the  others.    The  Court  aj: 

to  have  exercised  a  discretion,  and  to  have  allowed  t 

apply  or  not  as,  under  the  circumstances,  the  justice 

required.* 

It  is  to  he  observed,  however,  that  the  Order  does 

"'a'dtoe*  ^^^^^  where  the  general  administration  of  the  estate 

■pplV-        nor  where  accounts  of  the  trust  fiind  have  to  be  tali 

•  Walker  v.  Syiuonde,  8  Swsnst.  TB;  C.  were  required  to  be  pirtie 
P.  Coop.  GOe-«lil,  GTl;  HuDcfa  v.  Cocker-  Kmlini,  4  Hsre,  619;  Fn 
ell,  8  Sim.  218,  2Sli  C.  P.  Coop.  TB;  n.  8  De  G.  &  S.  T4fl;  13  Ji 
((f);  Perry  f,  Kaalt,  1  Be<T.  ITS;  lei.  BeeReporler't  note,  34  Be 

3  Perryn.  KD0lt,fiBMT.2BS;EellsirBr  Allen,  8  W.  R.  603,  V.  C. 
V.  Johnson,  fi  Bmv.  818;  S  Jut.  TGI;  At-  '  Hnll  v.  Auttin,  2  C( 
tomey- General  v.  Corp.  ot  Leicester,  T  ihl;  Bings  i,  Pena,  4  H 
Buv.  ITS;  Strong  v.  Strong,  IB  Beav.  8SS;  ChaDccUor  i.  Hon 
408;  Atlomey-Generml  o.  Pearwn,  i  Coll.  382;  Penny  e.  Penny,  S  \ 
esii  10  Jar.  esi;  Norrii  v.  Wright,  14  44i. 

BssT.  810.  ■  DevBynea  «.  RobinM 

•  4  Hara,  613.  8  Jur.  N.  S-  TOT;  Coppi 

4  a  Swuut.  TG.  Jar.  N.  8.  831;  13  W.  R 

•  B  Sim.  318,  3St.  De  G.,  J.  &  8.  1TB;  and 

•  For  cue*  in  wbkb  all  the  troftM*      Gibbaa,  38  Beav.  311. 
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has  been  held,  that  where  one  trustee  files  a  bill  against  a  co-tms-  Ch.  Y.  §  9. 
tee  who  has  been  guilty  of  a  breach  of  trust,  in  which  some  of  the  *"-  y  ■*' 
cestui  que  trusts  have  concurred,  they  are  necessary  parties  not- 
withstanding the  Order.^  So,  also,  in  a  suit  for  the  recovery  of  a 
partnership  debt,  against  the  executore  of  a  deceased  partner,  the 
surviving  partner  is  a  necessary  party.*  And  it  is  also  to  be  ob- 
served, that  where  the  plaintiff  has  made  several  persons  jointly 
liable  parties,  he  cannot  afterwards  waive  the  relief  against  some, 
and  take  a  decree  at  the  hearing  against  others.' 

The  Order  does  not  apply  to  any  case  where  the  demand  is  not  old  practice 
joint  and  several ;   and,  therefore,  where  there  is  only  a  joint  ^^cre  d^- 
demand,  the  old  practice  continues,  and  all  the  persons  liable  mandisonly 
must  be  made  parties.    Thus,  if  there  be  a  demand  against  a  ^^^^^^f^^g^j^ 
partnership  firm,  all  the  persons -constituting  that  firm  must  be  nenhip. 
before  the  Court ;  and  if  any  of  them  are  dead,  the  representatives 
of  the  deceased  partners  must  be  likewise  made  parties.*    And 
where  a  bill  was  filed  by  the  captain  of  a  ship,  against  the  personal 
representative  of  the  survivor  of  two  partners,  who  were  joint 
owners  of  the  ship,  for  an  account  and  satisfaction  of  his  demand, 
it  was  held  that  the  suit  was  defective,  because  the  representatives 
of  the  other  partner,  who  might  be  interested  in  the  account, 
were  not  before  the  Court ;  although,  as  the  demand  would  have 
survived  at  Law,  the  case  there  might  have  been  different.'^ 

Although,  even  before  the  32d  Order  of  August,  1841,*  it  was  Owner  of 
not  generally  necessary,  in  a  suit  against  the  principal,  to  make  5f*!Lj 
the  surety  a  party,  yet,  where  a  person  had  executed  a  conveyance,  collateral 
or  created  a  charge  upon  his  own  estate,  as  a  collateral  security  ^^^^ 
for  another,  he  became  a  necessary  party  to  a  suit  against  the  party  to 
principal    This  appears  to  have  been  the  result  of  the  determina-  pnnc^T 

1  Jewe  V.  Bennett,  6  De  G.,  M'N.  &  6.  another  partner  from  whom  no  discovery 

609;  2  Jur.  N.  S.  1125;  Willtams  v.  Allen,  is  sought,  and  against  whom  no  relief  is 

29  Beav.  292;  Roberts  o.  Tunstall,  4  Hare,  pnyed,  is  neither  a  necessair  nor  a  proper 

261.  party.    Randolph  v.  Daly,  1  C  E.  Green 

s  Hills  V.  M*Rae,  9  Hare,  297.  (N.  J.),  818. 

*  Fu«>ell  V.  El  win,  7  Hare,  29;  18  Jnr.  '  Piorson  v.  Robinson,  3  Swnn.  139,  n.; 

888;  The  I^ndoii  Gas  Light  Company  v.  Scholefifld  v.  Henfield,  7  Sim.  667;  Story 

Spottiswoode,  14  Bear.  264.  Eq.  PI.  §  194;   Wells  v.  Strange,  6  Geo. 

4  Story  Kq.  PI.  §§  166-168;  Moffat  v.  22.    So  where  a  bill  is  brought  to  recorer 

Farquharson,  2  Bro.  C.  C  (Perkinses  ed.)  a  debt  against  the  estate  of  a  deceased 

888,   and  notes;  Story  Partn.  §  449;   1  partner,  the    other  partners   are  proper 

Story  Eq.  Jur.  §466;  Cox  v.  Stephens,  9  and    necessar)-    parties.    Yose    v,    Phil- 

Jur.  N.  S.  1144;  11  W.  R.  929,  V.  C  K.:  bntok,  3  Story,  835.    So  to  a  bill  seek- 

and  see  Atkinson  v.  Mackreth,  L.  R.  2  Eq.  ing  relief  from  the  estate  of  a  deceased 

671,  H.  R.,  where  a  defaulting  partner  had  stockholder,   all  the  liying  stockholders 

absconded.    In  case  of  a  dormant  partner,  and   repre»entHtive8   of  deceased  stock- 

the  plaiiitiff  has  his  election  to  make  him  holders,  liable  to  the  debt,  mui*t,  as  inter- 

defenilant  or  not.    Hiiwley  «.  Cramer,  4  ested  in  the  account  to  be  taken,  be  made 

Co  wen,  717;  Goble  v.  Oale,  7  Black.  218;  parties  defendant.      New  England,  &c. 

CoUyer,  Partn.  (Perkins's  ed.)  6  891  in  Bank  v,  Newport  Steam  Factory,  6  R.  I. 

note.     Where  the  sole  design  of  the  bill  is  154. 

to  have  the  individual  property  of  one  part-  *  This  Order  has  been  adopted  in  the 

Der,  allesed  to  have  been   fraudulently  Equity  Rules  of  the  United  States  Su- 

ooDveyed  away  by  him,  applied  in  satis-  preme  Court    Equity  Rule,  61;  see  GenL 

faction  of  a  judgment  against  the  finn,  Ord.  YII.  r.  2. 
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!  S'     tion  in  Stokes  v.  Clendoti,'  which  was  the  case  oi 

~-'    a  principal  of  one  estate,  and  by  the  surety  of  s 

lateral  security ;   and  Lord  Alvanley  M.  R.  det 

bill  of  foreclosure  against  the  principal  could  e 

■without  making  the  other  mortgagor  a  party ;  bi 

had  a  right  to  redeem  and  be  present  at  the  ace 

the  burden  ultimately  falling  upon  his  own  est 

falling  upon  it  to  a  larger  amount  than  the  other 

deficient  to  satisfy. 

iMfl        In  Stokes  v.  Ckndon,  it  is  to  be  observed,  thn 

,       conveyed  his  own  estate  by  way  of  security  to 

"^     Where,  however,  he  merely  enters  into  a  perso 

surety  for  the  principal,  but  does  not  convey  any  ( 

to  the  mortgagee,  he  will  not  be  considered  as  a 

unless  the  surety  has  paid  part  of  the  debt;'  and  ' 

a  general  power  of  appointment  over  an  estate, 

surviving  his  father,  joined  with  two  other  person 

in  a  covenant  to  pay  an  annuity  to  the  plaintiff 

nanted,  that  he  would  create  a  term  in  the  estal 

his  father,  and  upon  the  death  of  his  father  a  bill 

plaintiff  against  A.  and  other  parties  interested 

have  the  arrears  of  his  annuity  raised  and  paid ;  il 

demurrer,  that  the  sureties  were  not  necessary  par 

IT  In  a  bill  by  one  surety  against  another,  to  make 

'°°"    it  was  held,  that  the  executor  of  a  third  suretj 

and  ought  to  be  a  party,  though  he  died  insolvent.*    I 

^^  principal  had  given  a  counter-bond  of  indemnity 

1-       who  had  taken  him  in  execution  upon  it,  and  h 

^     charged  by  an  Insolvent  Act;  and  though  he  app 

I       been  made  a  party,  yet  no  objection  was  taken 

from  this  circumstance,  and  also  from  the  case 

Wriff/U,'  that  if  the  principal  is  clearly  insolve 

proved  to  be  so  (as  by  his  having  token  advantag 

the  Relief  of  Insolvent  Debtors)  he  need  not  be 

suit.'    It  will,  however,  be  necessary,  if  the  pri 

I  CiUd  a    Bro.  G.    C.  2TG,   notii,  edit.  McKenni  c  George, 

Belt.  SSwHD'L  I&O  n.i  see  alKi  Payne  D.  IBl.   346,   and  note 

ComplDn,  2  Y.  &  C.  Ex.  <6T,  4S1 ;  Gedga  teeks  Id  have  his  d< 

V.  HalMD,  26  Beav.  810.  iior  oat  or  some  b| 

*  Ged((e  v.  Maieon,  SG  Bbht.  810.  ■oma    pmj    oilier 

*  Newlon  V.  Earl  of  ICgmoDt,  1  Sim.  I>T4,  creditor  is  a  necetsi 

'  Hole  r.  Harrieon,  Fincli,  IG.    So  the  wbere  the  surety  hu 

¥incipal  debtor  must  be   made  a  parly.  seeliiiig  to  be  reimbu 

rejcoll   r.   Smiili.   1    M'Coiil    Ch.   BOl.  orco-eurely.     Mnrpt 

All  persons   inlereeled   Bhonid  be   made  £q.  (X  C.)  11. 

carlies  in  euch  a  case.    Moore  v.  Mobsriy,  '  Hole  c.  Hair 


parlies  in  auch 
7   B.  Hon.    21 


-  1  Con,  278. 
1  Story  Eq.  PI.  {  ; 
jDr.HtM,tSe;  Ui 
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party,  that  the  feet  of  his  insolvency  should  be  proved ;  whereas,    Ch.  V.  §  a. 
if  he  be  a  party  to  the  suit,  such  proof  will  be  unnecessary.    In   '^^">"'*^ 
JBCoU  V.  Harrison^  the  insolvency  of  the  principal  was  apparent  unless  insol- 
from  the  fact  of  his  having  taken  advantage  of  the  Insolvent  or^nuS^d.^ 
Act ;  but  it  is  presumed  that  the  insolvency  of  the  co-security 
was  not  so  capable  of  proof^  and  that  it  was  upon  that  ground 
held  necessary  to  have  his  personal  representative  before  the 
Court,  in  order  to  take  an  account  of  his  estate.     Where  the  fact 
of  the  insolvency  of  one  of  the  sureties  was  clear,  and  admitted 
by  the  answers.  Lord  Hardwicke  held,  that  there  was  no  necessity 
to  bring  his  representatives  before  the  Court.'    It  seems,  however,  Plaintiff  may 
that  the  plaintiff  has  his  election,  whether  he  will  bring  the  oJf^otto^   ^ 
insolvent  co-obligor  or  his  representative  before  the  Court  or  not.*  bring  insol- 
And  in  all  cases  coming  under  the  d2d  Order,^  the  plaintiff  has  obligor  before 
the  option  to  sue  all  the  persons  jointly  and  severally  liable,  if  he  *^®  <Court. 
shall  think  fit.    Independently  of  this  Order,  a  plaintiff  is  allowed,  Where  per- 
in  a  case  where  there  are  several  persons  who  are  each  Uable  to  ^^  *jj 
account  for  his  own  receipts,  to  file  a  bill  against  one  or  more  of  liable  to 
them  for  an  account  of  their  own  receipts  and  payments,  without  m^^filed 
bringing  the  other  parties  to  the  suit.    Thus,  where  a  residuary  a^idnst  one 
legatee  brought  his  bill  against  one  of  two  executors,  without  othere; 
his  co-executpr,  who  was  abroad,  to  have  an  account  of  his  own  co-executors, 
receipts  and  payments,  the  Lord  Chancellor  said,  "The  cause 
shall  go  on,  and  if  upon  the  account  any  thing  appear  difficult,  the 
Court  wUl  take  care  of  it ;  the  reason  is  the  same  here  as  in  the 
case  of  joint  factors,  and  the  issuing  out  of  process  in  this  case  is 
purely  matter  of  form."  * 

The  same  rule  will,  it  appears,  be  adopted,  where  there  are  joint  Joim  factors, 
fiictors,  and  one  of  them  is  out  of  the  jurisdiction.    And  in  the 
case  o^  Lady  Selyardv,  The  Executor 9  of  Harris^  above  referred 
to,  where  it  did  not  appear  that  the  parties  were  out  of  the  juris- 
diction, the  Court  permitted  the  representatives  of  one  of  several 


104;  Yoang  r.  Lyons,  8  Gill,  162;  Mon- 
tague V.  Tuipio,  8  Grattan,  468;  Watts  v. 
Gajle,  20  Ala.  817.  It  is  not  sufficient  in 
nico  a  case  merely  to  allege  the  insolvency 
of  the  principal.  Roane  v.  Pickett,  2  £ng. 
610.  Where  one  of  several  j  udgment  debt- 
on  ia  wholly  irresponsible  and  destitute  of 
property,  he  need  not  be  made  a  party  to 
a  judgment  creditor's  bill.  Williams  v. 
Hubbard,  1  Mann.  (Mich.)  446.  Where 
a  bill  in  Equity  is  brought  against  any  of 
the  stockholders  of  a  corporation  to  com« 

Ed  them  to  pay  a  debt  or  the  corporation 
r  which  the^  are  individually  liable,  the 
general  rule  is,  that  all  persons  liable  to 
contribute  should  be  made  parties  to  the 
bill.  But.  this  is  a  rule  of  convenience 
and  not  of  necessity;  and  where  certain 
of  the  stockholders  within  the  jurisdiction 


are  insolvent,  the  plHintiff  may  have  his 
decree  aniinst  such  as  are  solvent  for  his 
whole  deot,  ench  paying  such  proportion 
of  the  whole  debt  as  his  stock  bears  to  the 
whole  amount  of  stock  owned  by  the  sol- 
vent stockholders,  over  whom  the  Court 
has  acquired  jurisdiction.  Erickson  v. 
Kesmith,  46  N.  H.  871. 

1  Rep.  T.  Finch,  16. 

s  Madox  t7.  Jackson.  8  Atk.  406. 

s  Haywood  r.  Ovey,  6  Mad.  118;  see 
ClageU  9.  Worthingtoo,  8  Gill,  88.. 

4  Genl.  Ord.  Vlf.  r.  2. 

B  Cowsladv.  Cely,  Prec.  in  Ch.  88;  1 
£q.  Ca.  Ab.  78,  PI.  18;  2  Eq.  Ca.  Ab.  166, 
PI.  8,  S.  C;  but  see  Devaynes  v.  Robin- 
son, 24  Benv.  98;  8  Jnr.  N.  S.  707. 

•  1  £q.  Ca.  Ab.  74,  PI.  20. 
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i  3.    trustees,  who  were  dead,  to  be  sued  for  an  account  o 

"— '   and  disbursementB  of  his  testator,  who  alone  manaj 

B».      without  bringing  the  reprcBentatives  of  the  other  ti 

the  Court;  and  now,  under  the  32d  Order  of  Augn 

«ci>    not  necessary  to  make  all  the  persons  committing  a  h 

parties  to  a  suit  instituted  for  redress  of  the  wrong.' 

The  rule,  that  all  the  parties  liable  to  a  demand  she 

"       the  Conrt,  was  a  rule  of  conycnience,  to  prevent  fur 

a  contribution,  and  not  a  rule  of  necessity;  and  th< 

be  dispensed  with,  especially  where  the  parties  wei 

the  delays  might   be  multiplied  and  continued,* 

there  were  a  great  number  of  obligors,  and  many  t 

dead,  some  leaving  assets  and  others  leaving  none,  tl 

ceeded  to  a  decree,  though  all  of  them  were  not  befoi 

nsio       The  general  rule,  requiring  the  presence  of  all  part 

"^      in  resisting  the  plaintiff's  demand,  has  also  been  disp< 

li       a  variety  of  cases,  where  the  parties  were  numerous, 

of  justice  could  be  answered  by  a  sufficient  number 

)D      the  Court  to  represent  the  rights  of  all.'     Thus,  wh 

j^.    with  B.  and  C,  to  pave  the  streets  of  a  parish,  and  B.  i 

half  of  themselves  and  the  rest  of  the  parish,  agreed  t 

the  agreement  was  lodged  in  the  hands  of  B.,  it  was 

should  have  his  remedy  against  B.  and  C.  and  that  the 

de»-  to  the  rest  of  the  parish.'    And  bo  in  CvUen  v.  The  Ihi 

"^     berry,  where  a  hill  was  filed  by  a  tradesman  against  tl 

of  a  voluntary  society  called  "  The  Ladies'  Club,"  f< 

pended  and  work  done  under  a  contract  entered  into  b 

ants,  on  behalf  of  themselves  and  the  other  subscribei 

objected  that  all  the  members  who  had  Bubscribed  shoi 

the  objection  was  overruled,  and  a  decree  made  for  tl; 

irt         The  same  rule  was  acted  upon  by  Sir  Thomas  P 

"  I  Genl.  Orf.  VII,  r.  3.  P.  Lewis,  Sfl  Vt  Bl,  M ; 

1  KellRHH}'  V.   Jahnton,  G   Benv.  819;  tell   14  Cd.  GSI;   hm  Vi 

Perry  v.   Enott,  6    Beiv.   W«;    Riid  lee  m  III.  261.     So  where  tb 

Shiplon  V.  Rmirliiis,  4  Hare.  622;  Hall  v.  JtisoWeiit   debtor,  who   1 

Austin,  2  Colt.  GTO;  10  Jur.  tM.  prcpeny  lor  the  pavmenl 

*  Danventv.  Wiilton,2  Atk.610;  Anon.,  nnmeroUK,  and  Bome  of 
aEq.Cm.  Ab.  lee,  PI,  27;  StoryEq.  Jur.  the  Commonwealth,  il 
§{TS,S2;  KrickHnc.  Xetmith,  4e  N.  H.  that  Ihey  ehould  b«inad< 
871.  8T4-3T7;  Stimson  M.  Lewii,  86  Vt.  in  Eq^uily  which  concon 
el,  eS.  and  hta  nwigneeg  onlj  a 

*  Ludy  Cranbourne  c.  Criipe,  Finch,  lies.  Steveujon  v.  An» 
106;  lEq.  Cii,  Ab.  70;  Bee  48th  Equity  Wakeman  v,  Grover,  4 
Rule  of  United  Stales  Supreme  Court.  Diss  v.  Bouchand,  10  Pai 

*  Tlie  like  doctrine  applies  to  cases  v.  Candage,  Bl  Malae,28; 
when  there  are  matij  persons  delend-  1  M,  Cb.  Dec.  229. 
an'B.  bel'>nging  lo  volunlarr  auoeialions,  *  Meriel  v.  Wrmondc 
agaipgt  whom  the  euit  ia  brought,  u  10  Me  also  Adoo.,  2  Eq,  Ca. 
cases  where  the  bill  n  broUEht  bv  some  7  Callen  v.  Duke  of 
proprietors  H>  plainUHs  on  behalf  of  all.  Bro.  C.  C.  101,  Perkins'i 
Story  £q.  PI.  lie  F(  st;,;  Wood  v.  Vam-  1  Bio.  P.  C.  S»6,  S.  C.  Oi 
mer,  3  Mason,  816-810,  331,  833;  Stimsoo 
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in  a  bill  for  the  specific  perfonnance  of  an  agreement  for  a  lease,  Ce.  V.  §  2. 
against  the  treasurer  and  directors  of  a  Joint-Stock  Company  '—  y  -  ^' 
established  by  Act  of  Parliament,  who  had  purchased  the  fee  of 
the  premises  from  the  party  who  had  entered  into  the  agreement, 
although  the  rest  of  the  proprietors,  whose  concurrence  in  the 
conveyance  would  be  necessary,  were  not  before  the  Court.*  The 
Master  of  the  Rolls,  on  that  occasion,  came  to  the  conclusion,  that 
although  the  bill  required  an  act  to  be  done  by  parties  who  were 
absent,  yet,  as  they  were  so  numerous  that  they  could  not  be 
brought  before  the  Court,  he  would  go  as  far  as  he  could  to  bind 
their  right,  and  made  a  decree  declaring  the  plaintiff  entitled  to 
a  specific  pertbnnance,  and  restraining  the  treasurer  of  the  com- 
pany from  bringing  any  action  to  disturb  the  plaintiffs  in  their 
possession.^ 

From  the  case  of  Horsley  v.  BeU^^  cited  in  the  above  case  of  the  liability  of 
Ladies^  Club,  it  appears  that,  in  cases  of  this  description,  the  act-  J^°^  °*®"" 
ing  members  of  the  committee  are  all  liable,  though  some  of  them 
may  not  have  been  present  at  all  the  meetings  which  have  taken 
place  respecting  the  contract.    In  that  case,  the  defendants  were 
all  the  acting  commissioners,  under  a  Navigation  Act,  and  the 
plaintiff  had  been  employed  on  their  behalf  and  it  appeared  that 
the  orders  had  been  given  at  diiferent  meetings  by  such  of  the 
defendants  as  were  present  at  these  meetings ;  but  none  of  the  de- 
fendants were  present  at  all  the  meetings,  or  joined  in  all  the 
orders,  but  every  one  of  them  were  present  at  some  of  the  meet- 
ings, and  joined  in  making  some  of  the  orders ;  and  one  of  the 
questions  in  the  cause  was,  whether  all  the  acting  commissioners 
were  liable  on  account  of  all  the  orders,  or  only  as  to  those  which 
they  had  respectively  signed.     Upon  this  point  the  Court  was  of 
opinion  that  all  the  acting  commissioners   were  liable  in  toto. 
Every  one  who  comes  in  afterwards  approves  the  former  acts;  Adoption  of 
and  if  any  one  of  the  commissioners  who  had  acted  before  dis-  J^J^**pJ!^^ 
approved  the  subsequent  acts,  he  might  have  gone  to  a  future  at  preceding 
meeting  and  protested  against  them.  ™^  °*^ 

In  the  preceding  cases,  the  decision  was  made  upon  the  ground  Result  of  tha 

casea. 

I  Menx  V.  Maltby,  2  Swans.  277 ;  Par-  fore  a  decree  can  be  made.    Blandeville  v. 

■ens  «.  Spooner,  6  Hare,  102;  10  Jur.  423;  Kiggs,  2  Peters.  482;  see  Van  Vechten  v. 

and  see  bonglara  v.  UorBfall.  2  8.  &  S.  Terry,  2  John.  Oh.  197;  Shuw  v.  Norfolk 

184.    The  following  cases   illustrate  the  County  K.H.  Co.,  6  Gny,  170,  171;  Enck- 

mode   of   plfading   in    aetiont    by  and  son  o.'Ne^mith,  4  Allen,  288;   Hadley  v. 

against  Jomt-Stuck  Companies,  and  will  Russell,  40  N.  H.  lOtt. 

be    nsi'ful  in    framing  buits    in   Equity.  '  2  bwaus.  286;   and  see  t6.  287,  and 

8:ewarto  Dunn,  12  M&  W.  665;  David-  the  cases  there  cittrd;  Thomtun  v.  High- 

■on  9.  Cooper,  11  >1.  &  W.  778;  Smith  «.  tower,  17  Geo.  1;  but  see  McBride  v.  Lind- 

Goldswurthy,  4  Q.  B.  430    In  a  bill  against  say,  11  £ng.  Law  &  Eq.  249. 

an  uniucorpornted  banking  company,  the  *  See  Anib.  770,  and  1  Bro.  C.  C.  101, 

members  oi  which  iire  nuuitfrouf),  and,  in  n.,  where  the  case  is  more  fully  reported ; 

pan,  unknown,  it  is  not  nece^siiry  to  bring  and  see    Attorney-General  v.   Brown,   1 

all  the  stockholders  before  the  Court,  be-  Swan.  265. 

VOL.  I.  18 
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Ch.  V.  { 3.  that,  if  the  plaintiff  soooeeded  in  his  demands  against  the  indi 
'~  y~~^  oals  sued,  they  would  not  be  injured,  as  they  had  a  remedy  < 
t^^nst  the  others  for  a  contribution,  which,  under  their  own 
ulations,  they  might  enforce,  although  the  enforcement  of  it, 
the  part  of  the  plaintiSs  gainst  bo  numerous  a  body,  would 
nearly  impoesible.'  There  are,  however,  other  cases  in  which  a 
are  pennitted  to  proceed  against  a  few,  of  many  indiTidaala  t 
certain  class,  without  bringing  the  rest  before  the  Court,  altbo 
their  interests  may  in  some  degree  be  affected  by  the  deciaor 
BIUb  of  peace,  in  the  case  of  bills  of  peace  brought  to  establish  a  general  Ii 
right  against  a  great  many  distinct  individuals:*  Thus,  for 
stance,  a  bill  may  be  brought  by  a  person  having  a  right  at  1 
to  demand  ser^'ice  from  the  indi^'idualB  of  a  lai^  district  to 
mill,  for  the  purpose  of  establishing  that  right.  And  the  oorp< 
tion  of  Loudon  has  been  allowed  to  exhibit  a  bill  for  the  pur| 
of  establishing  their  right  to  a  duty,  and  to  bring  only  a  few  ] 
sons  before  the  Court,  who  dealt  in  those  things  on  which 
duty  was  claimed,*  And  so  bills  are  frequently  entertained 
lords  of  manors  ag^st  some  of  the  tenants,  on  a  question  of  o 
mon  affecting  them  all ;  and  a  parson  may  muntun  a  bill  for  til 
V  P*™>n  for   against  a  few  of  the  occupiers  witiiin  the  parish  although  they 

up  a  modus  to  which  the  whole  are  jointly  Uuble.^ 
Soita  viinst  The  principle  upon  which  the  Courts  have  acted  in  those  C 
ibarehoidanf  ^^^  heen  very  clearly  laid  down  by  Lord  Eldon  in  Adair  v. 
A'eto  Miner  Company}  In  that  case,  a  bill  was  filed  by  a  pei 
entitled,  under  the  Crown,  to  a  rent  reserved  out  of  a  moiet; 
the  profits  of  the  New  River  Company,  to  which  moiety 
Crown  was  entitled  under  the  original  charter  of  that  compi 
but  had  subsequently  granted  it  to  Sir  John  Middleton, 
original  projector,  reserving  the  rent  in  question.  By  a  vari 
of  mesne  assignments,  the  King's  moiety  of  the  profits  had 
come  vested  in  a  hundred  persons,  or  upwards ;  and  the  bill 
filed  against  the  company  and  eight  of  those  persons  for 
account,  and  it  charged,  that  there  was  not  any  tangible  or  i 
poreal  property  upon  which  the  plaintiff  could  distrain,  and  t 


by  atyof 
esUblie^ 


by  lords  of 
ligfataor 


I  Sea  IBIh  Equity  Rule  of  Uoited  Ststu 
SupKDie  Olur^ 

■  It  it  nol  *  RnScienC  objsctJOD  to  \  bit! 
by  credilon  agAioBI  H  corpontioa  And  iu 
debton  to  compel  tbe  collection  by  the 
corporallon  of  whit  is  due  Id  il,  And  th« 
p»ymept  of  the  debt  it  owe»,  that  aJl 
the  credilon  or  Btockhotdeni  ere  not 
joined.  If  necesttry,  the  Court  may,  at 
the  iDgf^lion  of  either  party  that  the 
corporation   ig   iasolvr-'     --■—■-----    ■- 


aut^r'lio, 


debU  t. 


Knoi  iQi.  Co-,  aa  Bow.      ttuq. 


;    S.  C.  3  BUck,   U.   S.    G3B. 


And  the  nockholden  who  are  called  i 
by  such  bill  to  pay  the  btltooea  dn 
their  BeTe:^  aubBcriptiooe  lo  the  atoi 
the  company,  oumot  be  allowed  to  dc 
theiDBelveg  by  an  alleicstion  thai  i 
iubecnplions  were  obtained  by  ftaud 


<  City  of  London  v.  Perkins,  4  Br< 
C.  ISB. 

*  Uardcaalle  v.  Smithwp,  S  Atk.  » 

II  Vei.  43B;  we  Slory  Eq.  PI.  \ 

273,  37  S,  note. 
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the  parties  were  so  numerous,  and  thus  Uahle  to  so  many  fluctua-  Ch.  Y.  §  3. 
tions,  that  it  was  impossible,  if  the  plaintiff  could  discover  them, 
to  bring  them  all  before  the  Court,  and  that  these  impediments 
were  not  occasioned  by  the  plaintiff  or  those  under  whom  he 
claimed,  but  by  the  defendants.  To  this  bill  an  objection  was 
taken  for  want  of  parties,  because  all  the  persons  interested  in  the 
King's  share  were  not  before  the  Court;  but  Lord  Eldon  said, 
that  there  was  no  doubt  that  it  is  generally  the  rule  that  wherever 
a  rent  charge  is  granted,  all  persons  who  have  to  litigate  any  title 
with  regard  to  that  rent  charge,  or  with  each  other,  as  being  liable 
to  pay  the  whole  or  to  contribute  amongst  themselves,  must  be 
brought  before  the  Court ;  *  but  that  it  was  a  very  different  con- 
sideration whether  it  was  possible  to  hold,  that  the  rule  should  be 
applied  to  an  extent  destroying  the  very  purpose  for  which  it  was 
established,  viz^  that  it  should  prevail  where  it  is  actually  imprac- 
ticable to  bring  all  the  parties,  or  where  it  is  attended  with  incon- 
venience almost  amounting  to  that,  as  well  as  where  it  can  be 
brought  without  inconvenience.  It  must  depend  upon  the  cir- 
cumstances of  each  case.  His  Lordship  also  said,  that  there  were 
authorities  to  show  that,  where  it  is  impracticable,  the  rule  shall 
not  be  pressed;  and  in  such  a  case  as  the  one  before  him,  the 
King's  share  being  split  into  such  a  number  that  it  was  impracti- 
cable to  go  on  with  a  record  attempting  to  bring  all  parties  having 
interest  in  the  subject  to  be  charged,  he  should  hesitate  to  deter- 
mine, that  a  person  having  a  demand  upon  the  whole  or  every  part 
of  the  moiety,  does  not  do  enough  if  he  brings  all  whom  he  can  bring. 
His  Lordship  then  goes  on  to  say,  ^  There  is  one  class  of  cases 
very  important  upon  this  subject,  viz^  where  a  person  having  at 
Law  a  general  right  to  demand  service  from  the  individuals  of  a 
large  district,  to  his  mill  for  instance,  may  sue  thus  in  £quity :  his 
demand  is  upon  every  individual  not  to  grind  com  for  their  own 
subsistence,  except  at  his  mill ;  to  bring  actions  against  any  individ- 
ual for  subtracting  that  service  is  regarded  as  perfectly  impracti- 
cable ;  therefore,  a  bill  is  filed  to  establish  that  right,  and  it  is  not 
necessary  to  bring  all  the  individuals.  Why  ?  Not  that  it  is  inex- 
pedient, but  that  it  is  impracticable  to  bring  them  all.^  The  Court, 
therefore,  has  required  so  many  that  it  can  be  justly  said  they  will 
fairly  and  honestly  try  the  legal  right  between  themselves,  all  other 
persons  interested,  and  the  plaintiff;  and  when  the  legal  right  is 
8o  estabUshed  at  Law,  the  remedy  in  £quity  is  very  simple  :  merely 
a  bill  stating  that  the  right  has  been  established  in  such  a  proceed- 
ing ;  and  upon  that  ground,  a  Court  of  Equity  will  give  the  plain- 
tiff relief  against  the  defendants  in  the  second  suit,  only  represented 

1  See  1  £q.  Cft.  Ab.  72.  *  See  48th  Equity  Role  of  the  United 
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before  tb 
Court, 

wiOi  JQ  rawig 


Cu.T.  5  a.    by  those  in  the  firet.    I  feel  a  strong  inclination  that 
"~^~Y-~— '   the  same  nature  may  be  made  in  this  case." ' 

In  the  above  case  of  Atiatr  v.  The  Hew  liiver  .Com 

Eldon  laid  down  as  a  rule,  that  wherever  a  rent-charge 

all  persons  whose  estates  are  liable  must  be  brought 

Court.*     This  rule,  however,  is  liable  to  an  exception 

of  charities,  which  are  considered  entitled  to  greater  ini 

in  iiumues.      matterg  of  pleading  and  practice  than  ordinary  parties. 

Attorney- QeTieral  v.  Shelly,*  it  was  held,  that  in  the  cas 

ity  it  is  not  necessary  that  all  the  terre-tenants  should 

before  the  Court,  because  every  part  of  the  land  was 

the  charity  ought  not  to  be  put  to  this  difficulty.     Tl 

ception  to  the  general  rule  was  admitted  to  the  case  oi 

Generals.  Wyburgh.* 

Where  cUim        It  18  to  be  observed,  that  the  rule  hud  down  by  Lort 

^SmZ'^    -<4rfot>  V.  The  New  Eiver  Company,  applies  only  to  ( 

mncou«  with   there  is  one  general  right  in  all  the  parties  conceme<5 

niiea^iiau     where  the  character  of  all  the  paities,  so  far  as  the  ri 

oemed,  is  homogeneous,  as  in  the  case  in  suits  to  establii 

or  a  right  of  suit  to  a  mill ;  and  that,  notwithstanding 

venience  arising  Irom  numerous  parties,  there  are  sor 

which  they  cannot  be  dispensed  with,  as  in  the  case  of 

to  have  the  benefit  of  a  charge  on  an  estate,  in  which  c 

sons  must  be  made  parties  who  claim  an  interest  in  e 

Crediton        Thus,  where  estates  liad  been  conveyed  to  trustees,  ii 

nn^rtnirt      g^xc\i  Creditors  of  the  grantor  as  should  execute  thee 

and  one  incumbrancer,  some  of  whose  incumbrances 

and  some  subsequent  to  the  trust  deed,  filed  a  bill  prayi 

rights  and  interests  under  his  securities  might  be  estab 

the  priorities  of  himself  and  the  other  incumbrancers 

and  alleging  that  the  deed  was  executed  by  thirty  credi 

grantor,  and  amongst  others  by  two  individuals  who  w 

as  defendants,  and  charging  that  such  creditors  were  1 

ouB  to  be  all  made  parties  to  the  suit,  and  that  he  was  i 

the  priorities  and  interests  of  such  parties  and  of  their 

and  whether  they  were  living  or  dead,  save  as  to  the  twt 

named ;  a  plea  by  some  of  the  defendants,  setting  out 


Eq    PI.  §S  183,  182;  Colem 

the  Und  Bank,cite.l  in  Cmhl.e.tD.  Wrst- 

b  Allen.  t,U;    Skeel  r.  Spn 

wood,  Vii>.  Ab.  lit.  P.m-,Ii  2i5,  PI,  W; 

IWi  Mjer..^.  UuiredGuw, 

KeSloryEq.  n.  §llU.<«a. 

7  l>e  U.,  M.  &  G.  113. 

*  All  pemiiii,  who   ira  •ff'ected  by  B 

*  Attorney-General  v.  Jac 

canmon  chirae or  burden,  muci  b«  made 

S6T. 

'  1  s.lk.  lea. 

tRiiime  *nd  c..i:l«IinK  ilie  ri^'ht  nr  lilltt 

•  1  P,  tt'm.,   GfiBj   and  i 

to  ic.  but  ■>■»  for  the  purpoae,  iC  it  aliould 

GeuerBl  v.  JukeoB,  11  Ve 

be  niablithcd,  of  ■  conivibuiion  tuwtrdi 

Eq.  PI.  i  9S. 
•  Se*  Story  Eq.  PI.  {{  110 
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and  residences  of  the  persons  who  bad  executed  the  deed,  and    Ch.  V.  §  2. 
alleging  that  they  were  living,  and  necessary  parties  to  the  suit,   **— "-y — --^ 
waa  allowed.* 

With  reference  to  this  decision  it  may  be  observed,  that  it  is  the  Rule  as  to  in- 
general  and  most  universal  practice  of  the  Court,  in  suits  for  es- 
tablishing charges  upon  estates,  to  make  all  persons  entitled  to  all  subse- 
incumbrances  subsequent  to  the  plaintiff's  charge,  parties  to  the  pUuntiff^s 
suit.     Thus,  in  the  case  of  a  bill  to  foreclose  a  mortgage,  all  per-  ^I^^J^gg^fn 
sons,  who  have  incumbrances  upon  the  estate  which  are  posterior  suits  to  estab- 
in  point  of  time  to  the  plaintiff's  mortgage,  must  be  made  de-  ^^^' 

fendants;'  for  although,  if  there  are  many  incumbrancers,  some  as  in  suits  to 
of  whom  are  not  made  parties  to  a  bill  of  foreclosure,  the  plaintiff 
may,  notwithstanding,  foreclose  such  of  the  defendants  as  he  has 
brought  before  the  Court;*  yet  such  decree  will  not  bind  the 
other  incumbrancers  who  are  not  parties,  even  though  the  mort- 
gagee at  the  time  of  foreclosure  had  no  notice  of  the  existence  of 
such  incumbrancers.^  This  rule  may  at  first  appear  inconsistent 
with  the  usual  principles  of  a  Court  of  Equity,  but  the  justice  of  it 
is  very  clearly  shown  in  the  report  of  Lord  Nottingham's  judgment 
in  Sherman  v.  Cox.^  His  Lordship  says,  "  Although  there  be  a 
great  mischief  on  one  hand  that  a  mortgagee,  after  a  decree  against 
the  mortgagor  to  foreclose  him  of  his  equity  of  redemption,  shall 
never  know  when  to  be  at  rest,  for  if  there  be  any  other  incum- 
brances, he  is  still  liable  to  an  account,  yet  the  inconvenience  is 
far  greater  on  the  other  side ;  for  if  a  mortgagee  that  is  a  stranger 
to  this  decree  should  be  concluded,  he  would  be  absolutely  with- 
out remedy,  and  lose  his  whole  money,  when,  perhaps,  a  decree 
may  be  huddled  up  purposely  to  cheat  him,  and  in  the  mean  time 
(he  being  paid  his  interest)  may  be  lulled  asleep  and  think  nothing 
of  it ;  whereas,  on  the  other  hand,  there  is  no  prejudice  but  being 
liable  to  the  trouble  of  an  account,  and  if  so  be*  that  were  stated 
bond  fide  between  the  mortgagor  and  mortgagee  in  the  suit  where- 
in the  decree  was  obtained,  that  shall  be  no  more  ravelled  into,  but 
for  so  long  shall  stand  untouched."  * 


1  Newton  «.  Earl  Egmont,  5  Sim.  180; 
and  see  Harrison  «.  Stewardson,  2  Hare, 
630;  and  Holl  md  v.  Baker,  8  Hare,  68; 
Story  Eq.  PI.  §  130  et  sea, 

^  But  Kee  Smith  v.  Ctiapman,  4  Conn. 
844;  Wilson  o.  HavwaH,  6  Florida,  171. 

s  Draper  v.  Lord  Clarend')n,  2  Vem. 
618. 

4  Lomax  v  Hide,  2  Vpm.  186;  Godfrey 
V.  Chadwell,  i6.  601;  1  £q.  Ca.  Ab.  818; 
PI.  7,  S.  C. ;  Morret  v.  Weaterne,  2  Vem. 
668;  1  Kq.  Cii.  Ab.  164,  PI.  7,  S.  C;  4 
Kent  (11th  ed  ),  184, 185;  Haines  t7.  Beach, 
8  John.  Cn.  469;  Lvon  v.  Sandford,  6 
Conn.  644;  Renwick  v.  Macomb,  1  Hopk. 
S77;  Story  Eq.  PI.  §  198,  and  notes. 


B  8  Ch.  Rep.  88  [46];  S.  C.  Cockes  v. 
Sherman,  2  1*  reem.  14. 

8  VVhnt  is  here  oaid  by  the  I^rd  Chan- 
cellor on  the  aahject  of  the  account,  as 
well  as  the  cMse  of  Nee<'U»>r  v.  Deeble,  1 
Cha.  Ca.  299,  appears  to  be  at  variance 
with  the  deci>ion  in  Morret  v  We«teme, 
supra.  It  »eem«  to  be  in  conttequence  of 
the  rule  above  laid  down,  that  tlie  practice 
prevails  of  intriKlucin^r  an  intern >crarory 
mto  a  bill  of  forecl<»sure,  inqiiirinf^  whether 
them  8 re  any  and  whtitiDcnmbrancesaflTect- 
ing  the  estate  besides  that  of  the  pl.tintifT,  in 
order  that,  if  the  answer  states  any,  the 
owners  of  such  incumbrances  be  'made 
parties.    Story  Eq.  PI.  §  198,  note. 
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Upon  the  same  ground  it  was  that  Lord  Alv&nley  ] 
'  Sishop  of  Winehester  v.  Beavor^  ordered  a  bill  of  fo 
Btand  over  for  the  purpose  of  making  a  judgment  cred 
From  the  marginal  note  to  that  case,  a  doubt  appear 
to  whether  the  Master  of  the  Rolls  intended  to  adopt 
rule,  that  all  IncumbrancerB  must  be  parties  to  a  bill 
sure ;  but  the  decision  rests  upon  the  rul^  of  practic< 
been  stated,  and  it  cannot,  after  that  decision,  be  donb 
incumbrancers  whose  liens  appear  upon  the  answer,  mi 
parties,  and  if  that  answer  be  a  sufficient  one  and  tr 
according  to  the  practice  in  drawing  bills  before  sta 
upon  the  answer  who  such  incumbrancers  are.  At  all 
evident,  from  the  cases  of  Lomax  v.  Hide,  Godfrey  ' 
Morret  v.  Weateme,  just  referred  to,  that  if  a  mortgag< 
obtain  an  undisputed  right  to  an  estate  by  foreclosu 
make  all  incumbrancers  upon  the  estate,  of  whose  1 
notice  (whether  appearing  upon  the  answer  or  not),  p 
suit.* 

The  rule  which  requires  all  incumbrancera  upon  tl 
redemption  to  be  brought  before  the  Court  in  cases  of 
'  extends  to  cases  in  which  the  subject  of  the  htigation  hi 
or  charged  subsequently  to  the  date  'of  the  plaini 
whether  such  sale  or  charge  has  been  by  legal  instrum 
by  agreement,  or  whether  it  extends  to  the  whole  or 
interests.  Therefore,  where  an  estate  had  been  sold  in 
to  an  equitable  charge  in  favor  of  the  plaintifi)  it  was  b 
the  purchasere  were  necessary  parties  to  a  bill  by  hii 
his  security.*  And  where  a  bill  was  filed  by  &  lessee  t 
landlord  to  give  his  license  to  the  assignment  of  a  lea 
chaser,  on  the  ground  that  he  had  by  certain  actewaiv< 
to  withhold  it,  which  had  been  reserved  to  him  by  i 
lease,  the  purchaser  was  held  to  be  a  necessary  party.* 
a  man  contracts  with  another  for  the  purchase  of  an 
afterwards,  before  conveyance,  enters  into  a  covenant ' 
person  that  the  vendor  rfiall  convey  the  estate  to  such  t 
the  vendor,  if  be  have  notice  of  the  subsequent  cont 
with  safety  convey  the  estate  to  the  vendee  without 
rence  of  the  third  person,  who  in  that  case  will  be 
party  to  a  bill  by  the  purchaser  against  the  vendor  f 
performance  ;  but  if  A,  contracts  with  B.  to  convey  t( 
tate,  and  B.  enters  into  a  sub-contract  with  C,  that 
convey  to  bim  the  same  estate,  then  if  B.  files  a  bill  aj 
will  not  be  a  necessary  party,  because  A.  is  in  that  case 
>  s  V«8.  su. 


,  JD  p.  9TT.  t  Ukule  «.  Duka  of  B« 

•  BoUcatoQ  V.  Morton,  1  Dr.  &  W.  ITl.        UB. 
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ner  affected  by  the  sub-contract,  which  his  conveyance  to  B.  would 
rather  promote  than  injure.^  And  where  a  bill  was  filed  by  credit- 
ors to  set  aside  a  purchase  on  the  ground  of  fraud,  and  it  appeared 
that  the  purchaser  had,  since  his  purchase,  executed  a  mortgage 
of  the  estate,  the  mortgagee  was  considered  a  necessary  party.* 
But  where,  since  his  purchase,  judgments  had  been  entered  up 
against  the  purchaser,  the  judgment  creditors  were  held  to  be  un- 
necessary parties  to  a  bill  for  specific  performance.* 

The  rule  which  requires  all  subsequent  incumbrancers  to  be 
parties,  extends  only  to  cases  in  which  the  subsequent  charges  or 
incumbrances  are  specific ;  and  we  have  before  seen,  that  in  most 
cases  where  estates  have  been  conveyed  to  trustees  to  pay  debts  or 
legacies,  the  trustees  may  sust4un  suits  respecting  the  trust  property, 
without  those  claiming  under  the  trust  being  parties  to  it.^  It  is 
also  unnecessary  that  persons  having  prior  mortgages  or  incum- 
brances should  be  parties,  because  they  will  have  the  same  lien 
upon  the  estate  after  a  decree  as  they  had  before ;  *  for  this  reason 
it  has  been  held,  that  in  a  bill  for  a  partition,  a  mortgagee  upon 
the  whole  estate  is  not  a  necessary  party,  though  a  mortgagee  of 
one  of  the  undivided  portions  would  be.*  And  so,  where  a  bill 
was  brought  by  a  mortgagor  against  a  mortgagee,  praying  a  sale 
of  the  mortgaged  estate,  persons  who  had  annuities  prior  to  the 
mortgage  were  held  unnecessary  parties,  and  notwithstanding  they 
appeared  at  the  hearing  and  consented  to  a  sale,  Lord  Kenyon  M. 
R.  dismissed  the  bill  as  to  them  with  costs,  and  said  that  the  estate 
must  be  sold  subject  to  their  annuities.^  It  must  have  been  upon 
the  same  principle,  that  the  case  of  Lord  Hollis,'  wherein  it  was 
held  that  a  third  mortgagee  bu3dng  in  the  first,  need  not  make  a 
second  mortgagee  a  party,  was  decided ;  otherwise,  it  is  not  easy 
to  reconcile  that  case  with  the  other  principles  which  have  been 
laid  down.  It  cannot  be  supposed  that  it  was  meant  to  be  decided 
that  a  third  mortgagee  buying  in  the  first  mortgage,  could  by  that 


Ch.  V.  §  2. 


1  V.  Walfordf  4  Russ.  872 ;  see  also 

Alexander  v.  Cana,  1  De  G.  &  S.  416; 
Cha'lwick  v.  Maden,  9  Hare,  188;  Hacker 
V.  Mid  Kent  Railway  Compnny,  11  Jur. 
N.  8.  684,  V.  C.  S.  Where  the  owner  of 
land  afrrees  in  writing  to  convey  it  to  an- 
other, and  afterwards  conveys  it  to  a  dif- 
ferent person,  with  notice  of  the  prior 
•fn«ement,  the  trustee  will  hold  the  title 
as  trustee  of  the  first  purchaser;  and  in  a 
bill  bv  such  first  purchaser,  to  enforce 
•pecid^c  performance,  the  second  purchaser 
is  a  nrcessanr  party.  Stone  v.  Buckner,  12 
Sin.  k  H.  72. 

s  Copis  r.  Middleton,  2  Mad.  410.  So 
where,  in  such  a  case,  it  appears  that  the 
debtor  charged  with  the  fraudulent  con- 
Teyance  i«  dead,  his  administrator  should 
be  made  a  partv.  Coates  «.  Day,  9  Mi^oou. 
816.    Whether  the  debtor  himself,  if  living, 


should  be  made  a  party,  see  Wright  v. 
Cornelius,  10  Missou.  174. 

*  Petre  v,  Duncombe,  7  Hare,  24. 

*  Ld.  Red.  176. 

*  Rose  V.  Pao^e,  2  Sim.  471 ;  Hogan  v. 
Walker,  14  How.  U.  8.  87;  WUson  v.  Bis- 
coe,  6  Rng.  41. 

8  Swan  V.  Swan,  6  Pri.  618;  Whitton  v. 
Whitton.  88  N.  H.  184,  186.  But  in  Har- 
wood  V.  Kirby,  1  Paige,  469,  it  was  held, 
that  an  incumbrancer,  upon  the  share  of 
one  tenant  in  common,  cannot  be  made  a 
party  to  a  bill  for  partition,  and  the  parti- 
tion does  not  affect  his  rights;  but  his  in- 
cumbrance continues  upon  the  share  set 
ofi*  to  the  party  who  created  the  lien ;  see 
Sebring  v.  Mersereau,  1  Hopk.  601. 

7  Deiabere  v.  Norwood,  8  Swan.  144,  n.; 
Hogan  V.  Walker,  14  How.  U.  8.  87. 

>  Cited  8  Ch.  Bep.  86. 
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OF  PARTIES  TO  A  SUIT. 

procesB  acquire  the  right  to  forecloee  the  eeo 
'  iDg  him  before  the  Court,  and  giving  him  ai 

It  is  right  to  remark  here,  that  in  all  oasea 
is  made  a  party  to  a  suit  by  the  mortgagor 
!  under  him,  he  is  entitled  to  he  redeemed ; '  J 
unless  a  second  mortgagee  or  other  incumbrai 
redeem  him,  he  will  be  an  improper  party  to  a 
gagee  or  incumbrancer,  where  the  object  is 
the  equity  of  redemption.* 

It  is  also  to  he  observed,  that  a  second  inc 
a  bill  to  redeem  the  first,  without  making  a 
brancer  a  party;  and  that  if  he  brings  him  h 
the  mere  purpose  of  having  his  incumbrance 
to  foreclose  him,  the  hilt  wilt  be  dismissed  agai 
But  a  bill  for  redemption  cannot  be  gustaine 
a  partial  interest  in  the  equity  of  redemptioi 
the  other  parties  interested  in  it.* 

With  respect  to  incumbrancers  or  pnrchai 
after  a  bill  has  been  filed  and  served,'  and 
pendens,*  they  will  be  bound  by  the  decree,  aU' 
parties  to  the  suit,  whether  the  plfuntiff  hav 
not ;  for  an  ahenation  pending  a  suit  is  void, 


iottEo  pi. 
lerdB-Gnini 

>rv  EnrPl.J  186;  Chsppell 


a  S-e  SI, 
•e  Story  Kq  PJ.j  198, 


. ..  J  — .,  Chsppe 

&  G.  SeS;  ie  Jur.  41$.  OfleT 
10  rwipem  not  nwPMSiy  in  bill  by  jurtg- 
mcnt  eredilor  aEainst  Irustee*  inJ  niorl- 
(Ctgeea  to  ettablisb  his  charge,  and  for 
payment  riui  iif  rent*.  JefTcry*  o.  Ulck- 
■nn.  L  K.  1  Ch.  Ap.  tS3  1  IS  Jur.  N.  3. 
261,  L.  C  III  BliMHchusetta,  whe»,  HuriD); 
the  pendency  of  a  suit  for  redempion,  it 
appears  Ibm  anv  other  perpnn  is  interetled 

made  a  party  thereto  upaa  mcti  terms  a* 
they  lllall  111  Ink  prnprr 

served  on  biin  insu'-  - 


and  requir 


le  •hill  » 


to  be  isaued  and 
enpoii  be  allowed 


equired  lo  appear  and  answer  lo  the 
'    Sts.  c-  110,  e  SI 
D.  Wright,  TISeav.  iU;  Hum- 
ble p.  »bnni,  3  HHre.  IIS:  aec.  however, 
Drewn  Earl  ofNorbury.S  Jo.&  Lat.le;; 
Si'Sd.  V.  &  P  fSe. 
ra  Vio.  c.  11. 5  T. 

I  Wilkerv.Sniaiwood.Anib.eTe:  Gas- 
kill  V.  Durdln.  8  B.  &  B  I6Ti  Moore  v. 
U-Namaro,  1  B.  &  B.  800;  Gei.lle  c.  WarH, 
S  Atk  ITS;  Helcalfe  v.  Pnlvertofl,  3  T.  & 
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If,  therefore,  after  a  bill  filed  by  the  first  mortgagee  to  foreclose,  ^-  ^-  §  ^* 
the  mortgagor  confesses  a  judgment,  executes  a  second  mortgage, 
or  assigns  the  equity  of  redemption,  the  plaintiff  need  not  make 
the  incumbrancer,  mortgagee,  or  assignee  parties,  for  they  will  be 
bound  by  the  suit ;  and  can  only  have  the  benefit  of  a  title  so 
gained,  by  filing  an  original  bill  in  the  nature  of  a  cross-bill,  to 
redeem  the  mortgaged  property ;  *  and  where  a  purchaser  took  an 
exception  to  a  title,  because  two  mortgagees,  who  became  such 
after  the  bill  was  filed,  were  no  parties  to  the  foreclosure,  the 
exception  was  overruled  with  costs ;  *  and  it  has  been  held,  that 
where  one  of  several  plaintiffs  assigned  his  equitable  interest, 
pendente  lite^  the  suit  might  be  heard  as  if  there  had  been  no  such 
assignment;'  where,  however,  a  sole  plaintiff  assigned  all  his 
equitable  interest  absolutely,^  and  where  all  the  adult  plaintiffs 
assigned  their  equitable  interest  by  way  of  mortgage,*  the  assign- 
ees were  held  necessary  parties.  But  in  cases  where  a  change  in 
the  ownership  of  the  legal  estate  takes  place  pending  the  suit,  by 
alienation  or  otherwise,  the  new  owner  must  be  brought  before 
the  Court  in  some  shape  or  other,  in  order  that  he  may  execute  a 
conveyance  of  the  legal  estate.' 

If  a  person,  pendente  Kte^  takes  an  assignment  of  the  interest  Asngnee 
of  one  of  the  parties  to  the  suit,  he  may  if  he  pleases  make  himself  JJJyfii*  ^ 


a  party  to  the  suit  by  supplemental  bill ;  ^  but  he  cannot  by  peti-  supplemental 
tion  pray  to  be  admitted  to  take  a  part  as  a  party  defendant ; '  all 
that  the  Court  will  do  is  to  make  an  order  that  the  assignor  shall 
not  take  the  property  out  of  Court  without  notice.* 


We  now  come  to  the  consideration  of  those  cases  in  which  it  is 
necessary  to  make  persons  defendants  to  a  suit,  not  because  their 
lights  may  be  directly  afiected  by  the  decree,  if  obtained,  but 
because,  in  the  event  of  the  plaintifT  succeeding  in  his  object 
against  the  principal  defendant,  that  defendant  will  thereby  ac- 


PenoiiB 
againstwhom 
defendant  has 
a  remedy 
over  must  be 
parties. 


' 


1  StoiyEq.  PI.  §  851;  Mitford  Eq.  PI. 
78;  Ijimbert  v.  Lambert,  62  Maine,  644. 

s  Bishop  Winchester  v.  Paine,  11  Ves. 
IM. 

*  Eades  V.  Harris.  1  Y.  &  C.  280;  Stonr 
Eq.  Jur  $  166;  ttnU^  199,  and  note  anil 
casM  cited  fo  this  point  of  a.«fti^ments 
pend^ftie  lite ;  2  Story  Eq.  Jnr  §  9o8. 

^  JohnM>n  V.  Th'>mfts,  11  Benr.  601. 

*  Solomon  v.  Solomon,  18  Sim.  616. 

*  Daly  V.  Kelly,  4  Dowr,  486;  Bi«hop  of 
Winchester  v.  Paine,  tupra ;  Story  Eq  PI. 
^851.  A^  to  the  eflVct  oflU  pendent  fren- 
emllr,  f^ee  Bellamys.  Sabine,  1  DeG.  &.l. 
M6  :*  Trier  r.  Thomas,  26  Beav.  47 ;  Sugd. 
V.  &  P.  769. 

T  Stor}'  Eq.  PI.  f  861 ;  Mitford  Eq.  PI.  78 ; 
tee  Stee'e  v  Taylor,  1  Min.  274. 

*  See  I^twrence  v.  Lane,  4  Gilman,  864 ; 
Cook  V.  Mancius,  6  John.  Ch.  89 ;  Carow 


V.  Mowntt,  1  Ed.*Ch.  9;  Steele  v.  Taylor, 
1  Min.  274.  But  it  reems  he  mnv  be  mnda 
a  pRrtv  by  the  express  consent  ofthe  plain- 
tiff.   Steele  v.  Taylor,  »upra. 

•  Foster  «.  DeHcon,  6  Mad.  69;  Stonr 
Eq  PI.  §  842  and  notes,  §  848;  Sedgwick 
V.  Cleveland,  7  Pnige,  290 ;  Dea«  ».  Thome, 
8  John.  644  :  see,  however,  Brandon  v. 
Brandon.  8  N.  R.  287,  V.  C  K.,  where  a 
supplemental  order  wa«  made  tn  bring  be- 
fore the  Court  mortgagees  of  shares  after 
decree;  and  Toosey  v.  Bnrchell,  Jnc.  169, 
where,  on  petition,  the  Court  ordered  that 
the  purchnver  should  be  st  liberty  to  attend 
inquiries  in  the  Master's  office,' snd  hnve 
nr^tice  of  all  proceedings,  on  paying  the  in- 
cidental costs.  The  Court  will  usually  now, 
on  summon*,  give  the  purchaser  liberty  to 
attend  the  proceedings  at  his  own  expense. 
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OF  PASTIES  TO   A   SUIT. 

S  2-    qnire  a  right  to  call  upon  him  either  to  reimbuTBe 
~~^  or  part  of  the  pldntifiTa  demand,  or  to  do  son 
reinstating  tlie  defendant  in  the  situation  he  woolc 
but  for  the  success  of  the  plaintiff's  cltum.    In 
Court,  in  order  to  avoid  a  multiplicity  of  suits,  re 
parties  so  consequentially  liable  to  be  affected  by  t 
be  before  the  Court  in  the  first  instance,  in  order  tl 
itJes  may  be  adjudicated  upon  and  settled  by  oi 
Thus,  where  a  defendant  in  his  answer  insisted  that 
to  be  reimbursed  by  A.  what  he  might  be  decree 
plaintiSI  and  therefore  that  A.  was  a  necesBary  pi 
at  the  hearing,  directed  'the  cause  to  stand  over, 
I  np-  the  plaintiff  to  amend  by  adding  parties.^    And  so, 
'by     at-law  brought  a  bill  against  a  widow,  to  compel  h 
smpel  her  election,  and  to  take  a  legacy  in  lieu  of  dower,  i 
the  personal  representative  was  a  necessary  party; 
event  of  the  pliuntiff's  succeeding,  she  was  entitlec 
for  her  legacy  out  of  the  personal  estate ;  and  tb 
leave  to  amend,  by  making  the  executor  a  party.* 
)>7  Upon  the  same  principle  it  is,  that  in  suite  by  spe 

s.  for  satisfaction  of  their  demands  out  of  the  real  est 
deceased,  it  is  reqnired  that  the  personal  as  veil  as 
sentative  should  be  brought  before  the  Court ;  becai 
estate,  being  the  primary  fimd  for  the  payment  of  ' 
go  in  ease  of  the  land,'  and  the  heir  has  a  ri^t  t 
shall  be  exhausted  for  that  purpose  before  the  rea 
so  that,  if  a  decree  were  to  be  made  in  the  first  i 
the  heir,  he  would  be  entitled  to  file  a  bill  agali 
representative  to  reimburse  himself.*  The  Court 
order  to  avoid  a  multiphcity  of  suits,  requires  hot! 
and  heir  to  be  before  it,  in  order  that  it  may,  in  th 
do  complete  justice,  by  decreeing  the  executor  to  [ 
far  as  the  personal  asseta  will  extend ;  the  rest  tc 
by  the  heir  out  of  the  real  assets.'  Upon  this  \ 
that  where  a  man  covenanted  for  himself  and  b 

I  StorvEq.  Pl.t  ITS  dM}.,  §  ISO;  Wl-  *  Oraenwood  v.  All 

tttiv.  BUcblv,  1  John.  Ch.  4ST;  EHcksoa  tM  *l»o  lh«  cue  of  Gr 

e.  Neiniilh,  16  N.  H.  8T1,  3T4;  Hadley  v.  P.  C.  504. 

fiaw^ll,  40  N.  H.  108;  New  EngUEd.&c  »  Leiqiiire  v    hem 

Bunk  V,  Newport  St«am  Factory,  e  R- 1.  1S4;  weMlao  Wilkingo 

IM;  aee  Sholwell  v.  Talinrcrra,  25  MiM.  IBS. 

lOE.    In  a  suit  a^inst  tbe  repreaenlntivet  *  Madox  v.  Jnckaon 

of  ■  dereafed  partner  to  recover  a  partner-  >  Gallon  d.  Hnncocl 

•hip  debt,  in  wbicb  the  insolvencr  of  the  >  RniRhl  v.  Knight, 

■arviving  partner  iaalated,  be  ia,  neverths-  V  Knighl  v,  Knighi 

' TQptrpartv  a»  to  the  other  defend-  Story  F.q.  Pi.  t  1""    ' 

WkkliBe.  -"   " 


S64. 


'ho  aonat'demur  to   the  bill  for       WkkliRe,  7  B.  Hon 
der,   on  account  of  the  joinder  of  -    -  -  ■■     — . 

TTiTor.    BdU*  v.  Geonng,  G  Paige, 


luiniDiacler,   on  account  of  the  joinder  of       cock,  3  Atk.  484. 


PERSONS  RESISTING  PLAINTIFF'S  DEMANDS. 


283 


jointure  house  should  remain  to  the  uses  in  a  settlement,  and  the 
jointress  brought  a  bill  against  the  heir  to  compel  him  to  rebuild 
and  finish  the  jointure  house,  and  to  make  satisfaction  for  the 
damage  which  she  had  sustained  for  want  of  the  use  thereof 
Lord  Talbot  allowed  a  demurrer,  on  the  ground  that  the  executor 
ought  to  be  a  party ;  because  the  Court  would  not,  in  the  first 
instance,  decree  against  the  heir  to  perform  his  covenant,  and  then 
pat  the  heir  upon  another  bill  against  the  personal  representative 
to  reimburse  himself  out  of  the  personal  assets.^ 

A  bill  of  discovery  of  real  assets  might,  however,  be  brought 
against  the  heir,  in  order  to  preserve  a  debt,  without  making  the 
administrator  a  party,  where  it  is  suggested  that  the  representa- 
tion is  contested  in  the  Ecclesiastical  Court  ;^  and  where « the  heir 
of  an  obligor  would  not  himself  administer,  and  had  opposed  the 
plaintiff  who  was  a  principal  creditor,  in  taking  out  administra- 
tion, a  demurrer  by  him,  because  the  administrator  was  not  a 
party,  was  overruled.* 

Where  the  nature  of  the  relief  prayed  is  such  that  the  heir-at- 
law  has  no  remedy  over  against  the  personal  estate,  the  personal 
representative  is  an  unnecessary  party ;  thus,  in  the  case  of  a  bill 
filed  by  a  mortgagee  against  the  heir  of  a  mortgagor  to  foreclose, 
the  executor  of  the  mortgagor  is  an  unnecessary  party,  because  in 
such  a  case  the  mortgagee  has  a  right  to  the  land  pledged,  and  is 
not  in  any  ways  bound  to  intermeddle  with  the  personal  estate,  or 
to  run  into  an  account  thereof;  and  if  the  heir  would  have  the 
benefit  of  any  pa3rment  made  by  the  mortgagor  or  his  executor, 
he  must  prove  it/  And  it  makes  no  difierence  if  the  mortgage 
be  by  demise  for  a  term  of  years,  provided  the  mortgagor  was 
seised  in  fee ;  in  such  case  the  executor  is  an  unnecessary  party, 
and  if  made  one,  the  bill  against  him  will  be  dismissed  with  costs.*^ 
And  where  a  term  of  1000  years  had  been  granted,  but  conditioned 
to  sink  and  be  extinguished  upon  payment  of  an  annuity  for 
forty-two  years,  and  at  the  expiration  of  the  time  a  bill  was 
brought  by  the  heir  of  the  grantor  for  a  surrender  of  the  residue 
of  the  term,  it  was  held  that  the  personal  representative  of  the 
grantor  need  not  be  a  party.' 

Where,  however,  the  mortgagee  mixes  together  his  character  of 


Ch.V.  §2. 
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I  Knight  V.  Knifrht,  8  P.  Wms.  888;  and 
Bresnenden  v.  Decreets,  2  Ch.  Ca.  197. 

*  Planket  v.  Penson,  2  Atk.  61 ;  Story 
£q.  PI.  §  91. 

s  D^Aranda  9.  Whittingham,  Mos.  84; 
Story  Eq.  PI.  §$  176,  186,  196;  see  4  Kent 
(11th  ed.),  184-186  and  notes. 

4  Dmicombe  v.  Hsn^tley,  8  P.  Wmtf.  888, 
notes;  Fell  v.  Brown,  2  Bro.  C  C  979; 
bvtrr  Eq.  PI.  §§  196,  200. 
.  6  Bradshaw  o.  Outram,  18  Yes.  884.   If 


the  mortgage  was  of  a  chattel  interest,  of 
course  the  executor,  and  not  the  heir, 
would  he  the  proper  party;  and  if  fiwehola 
and  leasehold  estates  sre  both  comprised 
in  the  same  mortgage,  both  the  heir  and 
executor  will  be  necessary  parties  to  a  hill 
of  foreclosure.  Robins  v.*  Hodgson,  Rolls, 
16  Feb.,  1794. 

•  BampfieldcYanghan,  Kept  t.  Finch, 
104. 
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general 
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OF  PARTIES  TO   A  BIT 

mortgagee  and  general  creditor,  and  seekf 
which  his  poBition  of  mortgagee  by  itself 
him,  then  it  would  appear  that  the  persona 
mortgagor  must  be  a  party  to  the  bill,  aii< 
count  of  the  personal  estate.  It  may  hen 
doubt  which  formerly  existed  whether,  whei 
■  is  insufficient  to  satisfy  the  amount  charge 
,  sonalty  is  also  inadequate  to  pay  all  the  del 
entitled  to  prove  against  the  personalty  for 
or  only  for  the  residue,  after  deducting  wht 
his  security,'  has  now  been  removed  by  the  d 
ham,  in  the  case  of  Jtfason  v.  Sogg.^  where 
a  mortgagee  may  prove  for  the  whole  debt, 
curity.and  afterward&take  a  dividend  on  th( 
of  eourse,  that  the  amount  of  the  dividend 
unpaid  balance.'  In  suits  of  this  descriptioi 
not  a  foreclosure,  but  a  sale  of  tl^  estate,*  a  ' 
gagee  is  not  ordinarily  entitled  upon  a  bil 


1  MuoD*.  Bagg.SH.S[C448',Gr«cn- 

wonctn.  Tiylar,  IR.&M.  18G;GreenH00d 
IF  Firih,2HHre,141,n.:  Tipping  r.  Power, 
1  Hhk.  iOb;  Miirahall  «.  iUanney.  S  Di. 
&  \V.  232i  I>xIiT  V-  Arn«M.  I  Sumner, 
IDS;  tlar>.hill  e.  McAniTer,  8  Dr.  &  Wtr. 
38J.  A  mortnigte,  who  hu  tnlered  for 
condition  brokeiT,  may  have  an  action  on 
the  bond,  and  he  will  recover  [he  differenes 
between  tlie  value  of  the  land  Rod  Ihe 
■mount  of  the  principal  and  intereat  on  the 
bond.  Amotr  r,  Fairbanka,  S  MHa>.  &S2; 
Newall  V.  M'right.  S  Mnaa.  ISO;  4  Kent 
(llih  ert-),  181;  Took*  r.  Harllev,  2  Bro. 
C.  C-  (Perkint'aed.)  IIS,  IIT,  and  notea; 
Perry  5.  Darker,  8  Sumiier'i  Vh.  bil. 
Perkina'i  note  (1),  and  caaeacited;  Hatch 
V.  While,  2  Gall.  \bi;  Globe  Ina.  Co.  v, 
I.an>iiig.  fi  Cowen,  380;  Omnly  d.  Oven.  S 
Uawn,  474;  Unaing  v.  Goelet,  >  Coven, 
tW;  Lowell  V.  Leiand,  8  Vt.  (81;  CHllum 


c.  Emi 


1  Ala.  N.  S,  23.    The 


id  may  be  aacer 
aale,  or  by  eBlimate,  nnd  proof  of  I  he  value 
of  the  property  mortgiged.  See  4  Kent 
<lllhe<<.),  \yfi:  Tooke  D.  Hartlev,  1  Bro. 
C.  C.  (Perkina'i  ed  )  IIS,  127,  and  notes; 
Hodge  D.  Hoimet,  10  Pick.  880.  Sbl ;  Amoty 
«  tairhiinkv  8  Ma»a.  562  ;  NfwhII  v. 
Wri»h[,  8Mb««  160;  IJrigiHB.  Richmond, 
10  Pick,  sea  i  West  r.  Chamberlain.  8 
Pick.  838;  Hart  v  Ten  F.vcfc,  a  John.  Ch 
02;  Wilev  v.  Angel.  1  CVke,  2IT;  nuf- 
fern  B.  Jo^nmn.  I  Paige,  4B0;  Downinge. 
Palmateer.  1  Monroe.  66;  M'Geen.  Ilavie, 
4J.J.M:>rfh.  TO;  Bank  of  Ogdeniburg  c. 
Arnold,  b  Pnige.  88. 

■  2  M.  &  C.  448;  IJur.  830;  Armitrong 
e.  Storer,  14  Beav.  &3B,  588;  Tncklev  v. 
Thompson,  IJ.&H.  lis,  ISO;  lUiodea*. 
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reference  to  his  rights  as  a  general  creditor.*  Where  the  bill  is 
filed  to  redeem  a  mortgage  against  the  heir  of  a  mortgagee,  the 
personal  representative  must  also,  as  the  party  entitled  to  the 
money,  be  made  a  party  to  the  suit,"  because,  although  the  mort- 
gagee upon  paying  the  principal  money  and  interest  has  a  right  to 
a  reconveyance  from  the  heir,  yet  the  heir  is  not  entitled  to  receive 
the  money ;  and,  if  it  were  paid  to  him,  the  personal  representative 
would  have  a  right  to  sue  him  for  it.* 

Where  a  man  contracts  for  the  purchase  of  an  estate,  and  dies 
intestate  as  to  the  estate  contracted  for,  before  the  completion  of 
the  contract,  the  vendor  has  a  right  to  file  a  bill  against  his  per- 
sonal representative  for  payment  of  the  purchase-money ;  but  if  he 
does,  he  must  make  the  heir-at-law  a  party,  because  the  heir  is  the 
person  entitled  to  the  estate.  And,  for  the  same  reason,  where  the 
Tend  ce,  after  the  cause  was  at  issue,  died,  having  devised  the  estate 
which  was  the  subject  of  the  suit  to  infant  children,  and  the  plain- 
tiff revived  against  the  personal  representatives  only ;  it  was  held, 
that  the  infant  devisees  were  necessary  parties,  and  the  suit  was 
ordered  to  stand  over,  in  order  that  they  might  be  brought  before 
the  Court.* 

Upon  the  same  principle,  if  a  vendor  were  to  file  a  bill  against 
the  heir,  the  heir  would  have  a  right  to  insist  upon  the  personal 
representative  being  brought  before  the  Court,  because  the  pur- 
chase-money is,  in  the  first  instance,  payable  out  of  the  personal 
estate.*  But  where  a  bill  stated  that  an  estate,  purchased  in  the 
defendant's  name,  was  so  purchased  in  trust  for  the  plaintiff's 
ancestor,  who  paid  the  purchase-money,  and  prayed  a  reconvey- 


Ch.  V.  §  2. 


In  redemp- 
tion suits, 
personal  rep- 
resentative 
a  necessary 
party  as  well 
as  heir. 


Heir-at-law 
of  purchaser 
in  suit  for 
specific  per- 
formance. 


Where  ven- 
dee dies, 
pendetUe  Ute, 


Personal  rep- 
resentatives 
of  purchaaer* 


1  The  cases  in  which  a  mortgagee  may 
have  a  sale  instead  uf  a  foreclo!«ure,  are, — 
1,  where  the  estate  is  deficient  to  piy  the 
incumbrance ;  2,  where  the  mortgage  is  of 
a  dry  reversion;  8,  where  tlie  mortgagee 
die«  and  the  equity  of  redemption  descends 
upon  an  iiifunt;  4,  where  the  mortgage  is 
ot  ail  advowsoii;  6,  where  the  mortgagor 
becomes  a  baiiicrupt;  und  6,  where  a  inort- 

fage  is  of  an  estate  in  Ireland.  See  2 
'o>%'ell  on  Mortgages,  by  Coventry,  1016, 
n.  T.;  2  Story  hA\.  Jur.  §  1026.  It  U  now 
enacted  by  16  &.  16  Vic.  c.  86,  §  48,  that 
**  it  siia  I  *be  lawful  for  the  Court  m  any 
suit  fi>r  the  foreclosure  of  the  equity  of  re- 
demption in  any  mortgaged  property,  upon 
the  request  of  the  mortgagee,  or  of  any 
•abnecjuent  incumbrancer,  or  of  the  mort- 
gag  >r,  or  any  person  claiming  under  them 
re-pectively,  to  direct  a  >-ale  (»ee  liurst  v. 
Hurst,  16'Bfav.  372;  Wayn  v.  Lewis,  1 
Dm.  487)  of  t>uch  property,  instead  of  a 
foreclosure  of  such  equity  of  redemption, 
on  such  terms  hs  the  Court  mav  think  fit 
to  direct,  ana  if  (he  Court  shoufd  so  ttiink 
fit,  without  previously  determining  the 
priorities  of  incumbrances,  or  giving  the 


usual  or  any  time  to  redeem."  This  sec- 
tion also  provides  security  for  parties 
whrjse  interests  may  be  affected  in  certain 
cases. 

'^  Dexter  v.  Arnold,  1  Sumner,  109;  Hil- 
ton r.  lA>throp,  46  Maine,  297,  299. 

8  AnUj  193. 

4  Towuitend  v.  Cbampemowne,  9  Pri. 
180  ;  see  Cox  o.  Sprode,  2  Bibb,  876; 
Fisher  r.  Kay,  2  Bibb,  484  ;  Huston  v. 
M'Clarty,  8  Litt.  274;  Morgan  v.  Mur>{an, 
2  Wheat.  90:  Story  Iva.  PI.  §§  160,  177; 
Champion  v.  Brown,  6  .(ohn.  Ch.  402.  To 
a  biil  to  enforce  specific  performance  of  a 
contract  for  the  sale  of  land  made  by  a 
person  who  has  deceased,  all  the  heiri»  of 
such  deceased  person  should  be  made  par- 
ties. Duncan  v.  Wickliffe,  4  Scam.  452; 
see  House  r.  Dexter,  9  Mich.  246. 

6  See  Story  Eq.  PI.  §  177  ;  Cocke  v. 
Evans,  9  Yerger,  287.  Upon  a  bid  tor  the 
resciiwion  of  a  contract  for  l.m*!,  for  defect 
of  title  in  the  venlor,  the  heirs  of  the  ven- 
dee must  be  made  parties.  Huston  v.  No- 
ble, 4  J.  J.  MarAh.  136;  see  Harding  v. 
Handy,  11  Wheat  104. 


OF  PARTIES  TO  A  StTIl 

ance,  a  demurrer,  on  the  groand  that  the  ex* 
was  not  a  party,  was  overruled ;  because  the 
ing  been  paid,  it  was  quite  clear,  that  no  de 
made  againBt  the  personal  representative.* 

Upon  the  same  principle  formerly,  the  C 
sureties,  and  of  joint  ohligora  in  a  bond,  coi 
bound,  or  their  representatives,  to  be  before  i 
avoid  the  multiplicity  of  suits  which  would  b 
more  were  to  be  sued  without  the  others,  and 
tion  from  their  co-sureties,  or  co-obligors  in  o 
we  have  seen  that,  in  this  respect,  the  32d  O 
.  has  altered  the  practice.' 


Section  III.  —  Ctf  O^ectiont  for  wt 

Having  endeavored  in  the  preceding  sectic 
point  out  the  parties  who  ought  to  be  brough 
the  plaintifE^  in  order  that  complete  justice  ms 
the  next  step  is  to  show  in  what  manner 
Irom  the  omission  of  any  of  these  parties  ii 
advantage  of  by  the  defendant,  and  how  th 
such  omission  is  to  be  obviated  or  remedlet 

And  here  it  is  necessary  to  remark,  in  the 
persons  are  considered  as  parties  to  a  suit,  ex( 
persons  against  whom  the  biU  prays  either  th 
that  upon  being  served  with  a  copy  of  the  hi 
by  the  proceedings  in  the  cause ;  *  but  the  me 
a  defendant  does  not  make  him  a  party.* 

1  Aniey  V.  FonntBln,  Rep.  [.  Finch,  4.  Hoph.  BG6 ;  >i 

3  See  antt,  p.  207;  Genl.  Ord.  VII.  S.  fendsnt  fiRniii 

•  See  ante,  2S0,  note  4.  or  wbo  are 

«  Slorf  Eq.  PI.  §41;  1  Smith  Ch.  Pr.  scribed  udefi 

(Sd  Ani.e(l.)^8!  Wslkerc.Hal1eR,lA)B.  Paige,  410  ;   . 

IN.  S.)  370;  LuCH)  c.  Bank  of  Darien,  2  8teKarC,2B0; 

Stewart.  280;  Lvie  v.  Bredlbrd,  7  Monroe,  Manh.  108; 

113;  Hoslon  D.  U'Clarly,  8  Litt.  274;  Da  Ch.  411;  Hnr 


esury'  t«  entitle  Ihe  plaimi^  to  piweas. 
Bni»her  e.  Cnrtlnndl.  2  Jolin.  Cli.  24fi ;  El- 
mendorp.  t>«lancv,l  Hopk.65&;  VerplaDck 
t'.  Uercaiit.  Ins.  Ca.,2  Paige,  488.  Bui  un- 
lets the  plninlitf,  either  iii  the  prajrer  Ibc 
process  or  by  allegatian  in  the  bill,  desig- 


a  defendant, 

p'^D^ald^n" 
e  Windsor 


Archibald  v.  I 
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A  defect  of  parties  in  a  suit  may  be  taken  advantage  of  either    Ch.  v.  §  3. 
by  demurrer,  plea,  answer,*  or  at  the  hearing.*  *>—    y — -^ 

Whenever  the  deficiency  of  parties  appears  on  the  face  of  a  bill,  Bj  demurrer; 
the  want  of  proper  parties  is  a  cause  of  demurrer.'  There  appears 
to  be  some  doubt  whether  a  demurrer  of  this  nature  can  be  par- 
tial, and  whether  it  must  not  extend  to  the'  whole  bill.  And  in 
the  case  of  The  East  India  Company  v.  Colesf^  Lord  Thurlow 
was  inclined  to  think,  that  there  could  not  be  a  partial  demurrer 


1  See  Clark  «.  Long,  4  Rand.  451 ;  Story 
Eq.  PI.  §  286.  Where  the  defect  of  WMnt 
of  pMrties  is  formal,  or  technical  merely, 
the  objection  must  be  made  by  demurrer, 
plea,  or  answer.  Postlethwalte  v.  Howes, 
8  Clarke  (Iowa),  865;  Stury  v.  Livingston, 
18  Peters,  859;  Saylee  r.  Tibbitts,  5  K.  i. 
70;  Kean  v.  Johnson,  1  Stockt.  (N.  J.) 
401;  Chapman  v.  Hamilton,  19  Ala.  121; 
Smith  V.  Mitchell,  6  Geo.  458.  So  where 
a  par^  omits  to  object,  either  by  demur- 
rer, plea,  or  answer,  for  want  of  parties, 
who  are  only  necessary  to  protect  himself, 
tbe  Court  may  refuse  to  sustain  the  objec- 
tion at  the  hearinff.  Dias  v.  Bouchard,  10 
Paige,  445;  Lorillard  v.  Coster,  5  Paige, 
172;  Lainhart  v.  Reilly,  8  Desaus.  570; 
Gilbert  «.  Sutliff,  8  Ohio  (N.  S),  120;  Mc- 
Ifaken  v.  McMaken,  18  Ala.  576 ;  Cutler  v. 
TotUe,  4  C.  £.  Green  (N.  J.),  549,  556. 

3  When  it  is  maiiife»t  that  a  decree  will 
have  the  effect  of  depriving  third  parties 
of  their  legal  rights,  it  is  incumbent  on  the 
Court  to  notice  the  fact  at  the  hesring, 
and  cause  them  to  be  brought  in;  and  the 
proper  course,  in  such  case,  is  to  order  the 
cause  to  stand  over  to  enable  the  plaintiff 
to  bring  such  necessary  parties  before  the 
Court  Shaver  v.  Brainard.  20  Barb.  (N. 
Y.)  25;  HerringtoQ  v.  Hubbard,  1  Scam. 
669;  Clark  v.  Long,  4  Rand.  451;  H^ssey 
V.  I)ole,  24  Maine,  20 ;  O^Brien  v.  Heeney, 
%  Edw.  Ch.  242;  Cannon  v.  Norton,  14  Vt 
178;  Miller  v.M'Crea,  7  Paige,  452;  Felch 
V.  Hooper,  20  Maine,  169;  Nash  v.  Smith, 
6  Conn.  421 ;  Bugbee  v.  Sargent,  28  Maine, 
269;  Lord  v.  Uuderdunck,  1  Sandf.  Ch. 
146;  Postlethwalte  v.  Howes,  8  Clarke 
(Iowa).  865;  Prentice  v.  Kimball,  19  111. 
820;  Morse  v.  Macbias  Water  Power  Co., 
42  Maine,  119;  Per  Wajme  J.  in  Lewis  v. 
Darling,  16  How.  U.  S.  1,  8,  9;  Winnioi- 
seogee  Lake  Company  v.  Worster,  29  K. 
H.  488;  MUler  v.  Whitlier,  88  Maine,  521; 
Davis  c.  Rogers,  88  Maine,  222;  Bailey  v, 
Myrick,  86  Maine,  50;  Beals  v.  Cobb,  51 
Maine,  851 ;  Pierce  r.  Faunce,  47  Maine, 
607,  518;  Schwoerer  o.  Boylston  Market 
Asi>ocuition,  99  Mass.  265, 295;  Webber  v. 
Taylor,  5  Jones  Eq.  (N.  C.)  86;  Hoe  v. 
Wilson,  9  Wallace  U.  S.  501;  Woodward 
r.  Wood,  19  Ala.  218. 

This  course  will  be  adopted  where  it  is 
found  that  an  effectual  decree  cannot  be 
made,  binding  upon  all  persons  in  interest, 
for  want  of  proper  parties,  although  the 
objection  has  not  b«en  raised  by  either 


party.  O'Brien  «.  Heeney,  2  Edw.  Ch. 
242;  Herrin^ton  v.  Hubbard,  1  Scam.  569; 
McMaken  v.  McMaken,  18  Ala.  576;  Good- 
man v.  Barbour,  16  ALa.  625;  Booraem  o. . 
Wells,  4  C.  £.  Green  (N.  J.),  87,  95 ;  Brown 
V.  Johnson,  58  Maine,  251;  Beals  v.  Cobb, 
51  Maine,  848,  851 :  Pierce  v.  Faunce,  47 
Maine,  507,  518;  Schwoerer  v.  Bovlston 
Market  Association,  99  Mass.  295 ;  Hoe  o. 
Wilson,  vbi  wpra.  A  bill  should  not  be 
dismissed  for  want  of  necessary  parties,  as 
they  can  either  come  in  voluntarily,  or 
may  be  summoned  in.  Potter  v.  Holden, 
81  Conn.  885;  Thomas  v.  Adams.  80  IlL 
87.  But  if  after  objection  is  made  for  want 
of  necessary  parties,  the  plaintiff  neglects 
or  refuses  to  ortng  them  oefore  the  Court, 
the  bill  will  be  uismia«<ed.  Singleton  v. 
Gayle,  8  Porter,  270;  Hunt  v.  Wickliffe,  2 
Porter,  201;  Bailev  «.  Myrick,  86  Maine, 
50,  54;  see  St  Mass.  1862,  c.  218,  §  9. 
But  such  dismissal  should  be  without  pre- 
iudice.  Huston  «.  M*Chuty,  8  Litt  274; 
Koyce  v.  Tarrant,  6  J.  J.  Marsh.  567; 
Caldwell  «.  Hawkins,  1  Litt  212;  Hack- 
with  V.  Damron,  1  Monroe,  289 ;  Van  Eppa 
V.  Van  Deusen,  4  Paige,  64;  Payne  o. 
Richardson,  7  J.  J.  Marsh.  240;  Harris  o. 
Carter,  8  Stewart,  288.  So  a  bill  must  be 
dismissed,  when  persons,  who  are  neces- 
sary parties,  refuse  to  appear,  and  the 
Court  has  no  poorer  to  reach  them  by  its 
process,  and  compel  them  to  become  par- 
ties; Picquet  v.  Swan,  5  Mason,  561;  but 
without  prejudice.     Ibid, 

A  motion  to  be  admitted  as  a  defendant 
to  a  suit  is  irregular.  Harrison  v.  Morton, 
4  Hen.  &  M.  4b8.  But  persons  whose  in- 
terest is  apparent,  if  not  made  parties, 
ma^  be  allowed  to  bring  forwara  their 
claim  bv  petition.  Birdsong  v.  Bird»ong, 
2  Head  '(Tenn.),  289;  Morris  v.  Barclay,  2 
J.  J.  Marsh.  874;  Smith  v.  Britton,  2  P.  & 
H.  (Va.)  124;  Phillips  v.  Wesson,  16  Geo. 
187 ;  see  ante,  280. 

s  Mitchell  v.  Lenox,  2  Paige,  281;  Rob- 
inson v.  Smith,  8  Paige,  222;  Crane  o. 
Deming,  7  Conn.  887 ;  Story  Kq.  PI.  §  541; 
White  V.  Curtis,  2  Gray,  472;  Neely  o. 
Anderson,  2  btrobh.  Eq.  262.  And  in  such 
case,  if  the  defect  is  merely  formal  the 
objection  should  be  taken  by  demurrer. 
Chapman  v.  Hamilton,  19  Ala.  121 ;  Allen 
o.  Turner,  11  Gray,  486;  Schwoerer  v. 
Boylston  Market  Association,  99  Mass.  295. 

^  8  Swan.  142,  n. ;  see  also  Lumsden  v. 
Eraser,  1  M.  &  C.  589,  602. 
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i  OF  PARTIES  TO   A  SDTI 

-  T.  S  S.     for  want  of  parties ;  but  upon  Mr.  Mitford  me 

— 1-    — '   whereut  such  partial  demurrers  had  been  s 

ordered  to  stand  over  to  the  next  day  of  dei 

time,  however,  the  plmntifTs  counsel,  think 

client,  amended  the  bill. 

eUon  It  is  to  be  observed,  that  if  a  sufficient  res 

riw  ^     *  •'^*'^^*''y  pi'Tty  before  the  Court  ia  suggest 

e  for         the  bill  seeks  a  discovery  of  the  persons  inte 

"""^         in  question,  for  the  purpose  of  making  them 

that  they  are  unknown  to  the  plaintifi)  a  dem 

necessary  parties  will  not  hold.'     Upon  the  s 

it  was  stated  in  a  bill  that  the  defendant,  wh< 

of  an  intestate,  had  refused  to  take  out  lett< 

and  that  the  pldntiff  had  applied  to  the  I 

administration,  but  having  been  opposed  b 

denied  administration,  because  ho  could  not  ] 

late  had  left  bona  notabilia ;  and  that  he  hs 

to  the  Consistory  Court  of  Bath  and  Well 

failed,  because  he  could  not  prove  that  the  i 

the  diocese ;  and  that  the  defendant  had  refu. 

the  intestate  had  died  ;  a  demurrer  for  wa 

because  the  personal  representative  of  the  inl 

the  Court,  was  overruled.* 

mtwt  A  demurrer  for  want  of  parties  must  show 

t  ihow      parties ;  not  indeed  by  name,  for  that  might 

ia,  in  such  a  manner  as  to  point  out  to  the  plaii 

his  bill,  so  as  to  enikble  him  to  amend  by  t 

persons.'     Some  doubt  has  been  thrown  upi 

this  rule,  in  consequence  of  an  observation  b; 

V,  Priced     His  Lordship  is  there  reported 


*  In  White  u.  Cunix,  a  Gr«y,  48T,  it  »  Tourton  i 
WW  hdd  Ibit  the  uininlan  (o  join,  ts  >  <■  Lri.  Hrd. 
dersL.dwii  in  t,  bill,  the  admiiiuiniior  nt  Jicktoti,  11  V 
out  HboM  dealh  ia  altecrd  iu  the  bill,  4  Hare,  28;  ai 
uiii-ol  be  lakex  advanUge  of  by  demur-  N.  S.  atS;  IS 
rer,  wht-n  it  d(»«  not  appear  \tf  ibe  bill  the  derendinl 

dors  not  appear  to  Iibts  bren  renirded,  in  Eq^.  Fl.  {  M 

rbouUI  bo  ata'eil  wliv'  thn  adiiirni-lr>l«r  3  Klai-kf.  411! 

ira- nomppointed.    llut  the  Court  Mated  Gralian,*!  C 

tliat  the  necesaii.v  or  prnprie';  ul  ioiio-  III;   Hightni 

dudn)illiBurlm)ni»iialorw««not  apj.arent  Neely  c.   An 

rrooi  me  avenuenia  in  the  bill.  lee  HnrriMn  t 

•  Ld.  Ked.  ISO:  Towlec.  I'ierc.lsMel.  Ammlell   ». 
Ureenlraf  v.  < 


or  OBJECTIONS  rOB  WANT  OF  PARTIES. 


289 


beside  the  objection  which  had  been  mentioned  at  the  bar,  to  the  Ch.  v.  §  3. 
rule  which  required  the  party  to  be  stated,  it  might  appear  that  '"—">"—'' 
the  plaintiff  knows  the  party,"  and  then  to  have  observed,  "per- 
hi^s  there  is  not  a  general  rule  either  way."  It  is  submitted 
however,  that  this  observation  of  Lord  Eldon  does  not  at  all 
shake  the  rule  which  has  been  laid  down,  as  to  the  necessity  of 
pointing  out  who  the  necessary  party  is,  but  merely  refers  to  the 
observation  made  at  the  bar,  that  there  was  no  rule  requiring  a 
demurrer  to  state  the  parties,  that  is,  by  name,  as  it  might  be  out 
of  the  power  of  the  defendant  to  do  so ;  and  that  it  does  not  refer 
to  the  necessity  of  calling  the  plaintiff's  attention  to  the  descrip- 
tion or  character  of  the  party  required,  in  order  to  enable  him  to 
amend  his  bill,  without  putting  him  to  the  expense  of  bringing 
his  demurrer  <m  for  argument,  which  he  might  otherwise  be 
obliged  to  do,  in  order  to  ascertain  who  the  party  required  by  the 
defendant  is. 

Where  a  demurrer  for  want  of  parties  is  allowed,  the  cause  is  Amendmeiit 
not  considered  so  much  out  of  Court  but  that  the  plaintiff  may  Smurrer. 
afterwards  have  leave  to  amend,  by  bringing  the  necessary  parties 
before  the  Court.^  And  where  the  addition  of  the  party  would 
render  the  bill  multifarious,  the  plaintiff  will  be  allowed  to  amend 
generally.^  And  where  the  demurrer  has  been  ore  tenus,  such 
leave  will  be  granted  to  him  without  his  paying  the  costs  of  the 
demurrer ;  though,  if  he  seeks,  under  such  circumstances,  to  amend 
more  extensively  than  by  merely  adding  parties,  he  must  pay  the 
defendant  the  cost  of  the  demurrer.' 

Upon  the  allowance,  however,  of  a  demurrer  for  want  of  parties.  Leave  to 
the  plaintiff  is  not  entitled  as  of  course  to  an  order  for  leave  to  fnaend  maj 
amend.  When  it  is  said  that  a  bill  b  never  dismissed  for  want  of 
parties,^  nothing  more  is  meant  than  that  a  plaintiff  who  would 
be  entitled  to  relief  if  proper  parties  were  before  the  Court,  shall 
not  have  his  bill  dismissed  for  want  of  them,  but  shall  have  an 
opportunity  afforded  of  bringing  them  before  the  Court;*  but  i^ 
at  the  hearing,  the  Court  sees  that  the  plaintiff  can  have  no  relief 
under  any  circumstances,  it  is  not  bound  to  let  the  cause  stand 
over  that  the  plaintiff  may  add  parties  to  sucli  a  record.* 


1  Bresaenden  v.  Decreets,  2  Ch.  Ca.  197 ; 
8e«  also  Lloyd  v.  Loaring,  6  Ves.  778; 
Story  Eq.  PI.  §  648  and  note,  in  which  is 
m  form  of  demarrer  for  want  of  necessary 
partiea.    Allen  «.  Turner,  11  Gray,  486. 

*  Lnmsden  «.  Fraser,  1  M.  &  C.  689, 
•09;  Attorney-General  v.  Merchant  Tai- 
lors* Ck>.,  1  M.  &  K.  189,  194. 

*  Newton  «.  Lord  Egmont,  4  Sim.  686. 
<  But  see  aato,  287,  note,  to  this  point, 

mmd  Nash  «.  Smith,  6  Conn.  422.    The 
bill  la  sometimes  dismissed  for  want  of 


Miller  v.  M^Crea,  7  Paige,  462;  Hnston  v, 
M'Clarty,  8  Lict  274;  Steele  v.  Lewis,  1 
Monroe,  49;  Koyse  v.  Terrsnt,  6  J.  J. 
Marsh.  667 ;  Story  Eq.  PI.  §  641 ;  post^  298- 
296,  note :  cmte,  note  to  p.  287. 

*  See  Potter  v,  Holden,  81  Conn.  886; 
Thomas  v.  Adams,  80  111.  87 ;  anUf  287, 
note. 

•  Tyler  «.  Bell,  2  M.  &  C.  110;  see 
Story  Eq.  PI.  §  641,  and  note;  Russell  «. 
Clarke,  7  Crancb,  69,  90;  Lnnd  v.  Blan- 


bill  la  sometimes  dismissed  for  want  of      shard,  4  Hare.  9,28;  1  C.  P.  Ci>op.  t.  Cott. 
proper  parties,  but  without  prejudice  to       89;  Lister  v.  Meadowcroft,  t6.  872. , 
the  plaintiiPs  right  to  bring  a  new  suit. 
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i  s.        If  the  defect  of  parties  is  not  apparent  upon  the  I 

— '    the  defect  may  be  brought  before  the  Court  by  pl< 

aver  the  matter  necessary  to  show  it.^    A  plea  for  ^ 

parties  is  a  plea  in  bar,  and  goes  to  the  whole  bill, 

discovery  as  to  the  relief,  where  relief  is  prayed ;  *  th 

of  parties  is  no  objection  to  a  bill  for  discovery  mer 

red         Where  a  sufficient  reason  to  excuse  the  defect  U 

.        the  bill,*  where  a  personal  representative  is  a  necest 

bill;  the  bill  states  that  the  representation  is  in  contest 

Biastlcal  Court;'  or  where  the  party  is  resident  ou 

diction  of  the  Court,  and  the  bill  charges  that  fact ; 

sa       bill  seeks  a  discovery  of  the  necessary  parties,'  a  pit 

*''■   parties  will  not,  any  more  than  a  demurrer  for  the  i 

allowed,  unless  the  defendant  controverts  the  excus 

bill,  by  pleading  matter  to  show  it  false.'     Thus,  i 

stance  above  pat,  if  before  the  filing  of  the  bill  the 

Ecclesiastical  Court   had   been  determined,  and 

granted,  and  the  defendant  had  showed  this  by  his  j 

tion  for  want  of  parties  would  not  in  strictness  hav< 

ent        Upon  arguing  a  plea  of  this  kind,  the  Court,  inste 

it,  generally  gives  the  plaintiff  leave  to  amend  the 

ment  of  costs;  a  liberty  which  he  may  also  obtain  i 

of  the  plea,  according  to  the  common  course  of  the 

suit  is  not  determined  by  the  allowance  of  a  plea.* 

I  hy       The  defendant  may  also  by  his  answer  object  t 

defective  for  want  of  parties,  in  which  case  the  p 

under  the  39th  Order,"  of  August,  1841,  within  four 

1  Ld.  Red.  380;  Hamm   v.  StsTena,  1  Adima  v.  8teT«ns,  H 

Yem.  110;  3  Atk.  Gl;  KobiatOD  v.  Smith,  Hoodie  v.  fiaaniiMr,  ] 

BPaige.aaaiSioryEq.Pl.Saafli  Gamble  81.      But  the  Court  ■ 

V.  JahD<oi],  S  Miwou.  SOG.  take  id  (ccoanl  in  (he 

■  PIuDkeltc,  PeiiMia,a  Alk.Gl;  Haiom  aai7  party,  Ihougb  he 

•.  Steven*,  1  Vem.  IIO.  diclion.    Hogiin  v.  Wa 

*  SnngOSBii.  East  India  Gompan;,  3  Eq.  IS;  Wl lion  g.  City  Ba 
Ca,  Ab.  ITO,  PI.  aa.  Greene  n.  8iB»oD,  i  C« 

•  Oilman  v.  Caima,  Bneae,  124.  «ee  Sbieldi  ■>.  Bhttov. 

*  FlBDkett  0.  Penaon,  a  Alk.  61;  Carey  Story  Eq.  PI.  {  78;  1 
t.  Hoiey,  11  Geo.  SIB.  But  in  order  lo  Met.  B32i  anU,  l&O, 
make  lbs  pendency  of  liliRatioD,  Coaching  a6fl,Tiole;  Lawrence  < 
the  represent alion  of  >  deteaaed  pHriy,  a  110;  Hudgettv.  Gagei 
Kood  eicase,  the  Court  must  be  fully  ad-  ^  Bovver  B.  Covert, 
vised  of  Ihe  nature  and  condition  of  the  ■  Ld.  Ked.  381. 
litigHtion,  by  Ihe  allegaliona  in  the  bill  or  '  Ld.  Ked.  a8tj  aaj. 
by  proofs.  Carey  v.  Moxev,  ^i^ira ;  lee  ion  «.  Kowaii,  4  Wait 
Murlin  c.  McBryde,  8  Ired.  Ch.  681.  Kq.  PI.  $}  Sub,  BS6,  i 

•  CowBlad  V.  Celv,  Free.  Ch.  83;  Dar-  !a    inserted    the    rsln 
vent  V.  Walton,  -i  Atk.  CIO;   Milligan  B.  Court  of  itae  United  St 

UilledEe,  8  Cmnch,  SaO;    Unrtin  v-  ifc-       of  amendiaeats,  adopt 
•--  ■       -    '-ed.   Ch.  B81  ;    Parkmnn    v.       1843. 

s,  la  w  This  3Bth  Order  I 


Ch.  12B;  . 


1.  1»8;  Spirey  e.  Jenkina,  1  Ired.  England  by  Ihe  16  k 

S;  Ashniead  ir.Culb7,26Conu.3Brj  whereby    Ihe    practict 

Curey  r.  lloxey,  11  Geo.  846;   West  v.  fore  1841  js  rexarrd; 

Smith,  8  How.  U.  S,  409;   Erirkson  v.  niiler,  17  Jur.  GIIU,  V.  i 

Nean)ith,46N.U.8n;  Storytq.Pl.i  78;  given   where  tbe  def< 
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answer  filed,  at  liberty  to  set  down  the  cause  for  argument  upon  Ch.  v.  §  3. 
that  objection  alone.  If  he  does  so,  the  objection  is  argued,  the  ^^ — r""— ' 
plaintiff  commencing.  After  the  argument,  the  Court  makes  an 
order,  declaring  its  opinion  upon  the  record  as  it  then  stands ;  but 
the  objection  cannot  finally  be  disposed  of  until  the  hearing,  be- 
cause it  is  impossible  at  the  be^nning  of  a  cause  to  declare  who 
will  be  necessary  parties  at  the  end.^  If,  on  the  other  hand,  the 
plaintiff  does  not  set  down  the  cause  upon  the  objection  for  want 
of  parties,  he  subjects  himself  to  the  penalty,  that  he  will  not  at 
the  hearing  be  entitled,  as  of  course,  to  an  order  to  amend  by 
adding  parties ;  he  would  still,  however,  be  at  liberty  to  make  out 
a  special  case  for  the  exercise  of  the  discretion  of  the  Court  in  liis 
fevor,  and  the  Court  would  then  have  to  decide  whether  his  bill 
should  be  dismissed  for  want  of  parties,  or  retained  with  liberty 
either  to  amend,^  or  to  file  a  supplemental  bill  for  the  purpose  of 
bringing  the  proper  parties  before  the  Court.  It  is  to  be  observed, 
that  the  Order  only  allows  fourteen  days  after  answer  for  the 
plaintiff  to  set  down  his  cause  upon  the  objection  for  want  of 
parties,  but  the  Y.  C.  of  England  has  decided,  that  this  only 
means  that  the  cause  may  be  set  down  within  this  period  as  a 
matter  of  course,  but  that  afterwards  the  leave  of  the  Court  may 
be  obtained.'  Previously  to  the  Orders  of  1841,  when  an  objection 
for  want  of  parties  was  taken  at  the  hearing,  the  rule  with  respect  Rale  as  to 
to  costs  was,  that  if  the  objection  for  want  of  parties  had  been  *^"^ 
taken  by  the  defendant's  answer,  or  if  it  arose  upon  a  statement 
of  the  bill,  then  the  liberty  to  amend  or  file  a  supplemental  bill, 
was  not  given  to  the  plaintiff  except  upon  the  terms  of  his  paying 
to  the  defendant  the  costs  of  the  day ;  but  if  the  objection  de- 
pended upon  a  fact  within  the  defendant's  knowledge,  and  was 
not  raised  by  his  answer,  the  order  would  be  made  without  pay- 
ment of  costs  of  the  day.* 


efreni  occurrine  after  the  cause  is  at  issue; 
■ee  Fusscll  o.Elwin,  7  Hare,  29;  18  Jur. 
883.  For  form  of  order  on  cause  standing 
OTer  with  leave  to  amend  on  payment  of 
costs  of  the  day,  see  Seton,  1118,  No.  1. 
Under  the  present  practice  of  the  Court  in 
Eogland,  objections  for  want  of  parties  are 
of  comparatively  rare  occurrence;  in  the 
first  pltice,  because  in  many  cases  persons 
who  were  formerly  necessary  parties  are 
now  no  longer  so;  and  secondly,  because 
the  Court  i»  now  enabled  to  make  a  decree 
between  the  parties  before  iL  although 
there  are  other  parties  not  beiore  it  who 
are  interested  in  the  question  to  be  deter- 
mined. 15  &  16  Vic.  c.  86,  §  61 ;  see  al»o 
Order  XXIII.  11 ;  and  see  Meddowcroft  9. 
Campbell,  18  Beav.  184 ;  see  also  May  v. 
Selbv,  1  Y.  &  C.  C.  C.  286,  288;  6  Jur.  62; 
Faol'liner  v.  Daniel,  8  Hare,  199,  218; 
Daubuz  0.  Peel,  1  C.  P.  Coop.  t.  Cott.  866; 
Maybery  «.  Brooking,  7  De  G ,  M.  &  G. 


673;  2  Jur.  N.  S.  76;  Feltbam  v.  Clark,  1 
De  G.  &  S.  207.  Assignees  of  a  bankrupt 
were  directed  to  be  served  with  a  copy  of 
a  decree  made  in  their  absence.  Dorsett  9. 
Dorsett,  8  Jur.  N.  S.  146, 147. 

1  Bradstock  9.  Whatley,  6  Bear.  451. 

s  89th  Order,  Aur.,  i841,  and  S.  C ;  Has- 
kell 9.  Hilton,  80  Maine,  421. 

*  Cockbum  v.  Thompson,  18  Sim.  188. 

*  Mitchell  9.  Bailey,  8  Mad.  61 ;  Furze 
9.  Sharwood,  6  M.  &  C.  96;  Attorney- 
General  9.  Hill,  8  M.  &  C.  247;  Mason  9. 
Franklin,  Y.  &  C.  242;  Kirwan  9.  Daniel, 
7  Hare,  847,  851;  Perk  in  v.  Bradley,  1 
Hare,  219,  where  notice  of  di^laimer'had 
been  given  to  the  objecting  defendant;  as 
to  the  amount  of  costs,  see  86th  Ord.  1828; 
Genl.  Ord.  XL.  22;  Seton,  1117;  see  Colt 
9.  Lasnier.  8  Cowen,  820;  Story  £q.  PI. 
§  641.  When  the  objection  is  taken  by 
demurrer,  and  sustained,  the  defendant 
will  be  entitled  to  his  costs;  but  when  it 
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OF  PABTIB8 

i  S-         The  recent  Orders  do  not  appei 

■— — '   rule  concerning  costs  in  such  caseE 

MT-     1841,  provides,  that  if  the  defet 

'^     cause  object  that  a  suit  is  defectivi 

by  plea  or  answer  taken  the  obj< 

name  or  description  the  parties  to 

Court,  if  it  shall  think  fit,  may  ma 

the  absent  parties.* 

cans.       The  discretion  ^ven  to  the  O 

exercised  in  cases  where  the  rigl 

protected  by  the  decree  as  if  he 

where  the  rights  cannot  be  prejudi 

absence.*    Consequently,  in  a  sui 

created  for  the  benefit  of  creditors 

"Wigram  V.  C.  refiised  to  make  a 

person  who  created  the  trust,  or  h: 

t  The  Court  will  not,  at  the  hearii 

f*      amend  by  adding  parties,  if  by  » 

(ctae  made  by  the  bill  will  be  changed; 

'        at  the  hearing,  that  the  plaintiffi 

their  bill  by  adding  parties,  as  t 

showing  why  they  were  unable  to 

the  Court.* 

,Q  The  proper  time  for  taking  an  < 

'  um    ^P*'"  opening  the  pleadii^s,  and  b 

\        but  it  frequently  happens  that  afti 

Court  has  felt  itself  compelled  to 

of  amendment.^ 

li  taken  it  the  )i»rine  onlv,  the  dlftndint 
1>  uiuiill;  HOC  (nitiU«<r[o  bu  coaU.  Stmr 
Eq.  Pl.jMl. 

>  Story  Eq.  PI.  S  288,  note.  Tie  umc 
ni]e  bu  been  adopted  b;  tbe  Supreme 
Court  of  the  United  Sutes,  SSd  Equit; 
Rule  of  8.  C.  of  U.  StatM,  Juinar?  Term, 
1M3.  Ste  ClrniaT  e.  James,  Halit.  EHg. 
108;  pan,  2M,  Wi,  note;  Storj  Eq.  Pi. 
i  SaS)  Gresa*  «.  Siiaoii,  3  Cnrtii  C.  C. 
171, 177. 

■  8»  Greene  *.  Sinon,  3  Cnrtia  C.  C. 
171,177;  WilMDcCitr  Bank,!  Sumner, 
413;  HoKan  e.  Walker,  14  How.  U.  S.8S; 
UeCall  V.  Yard,  1  Stockt.  (N.  J.)  8EB. 

*  Kimber  e.  Enawortb,  1  Han,  Wi,Wb ; 
■  Jur.  IBS ;  aee  bIm  Mi7  ».  Seibr,  1  V.  & 
C.  SST ;  and  Faulkner  c  Daniell,  t  Hare, 
IBS. 

*  Daniaton  i;,  Little,  3  Sch.  &  Uf.  11  n. ; 
■ad  Me  Watta  v.  Hyde,  3  Phil.  40«,  4Ili 
11  Jur.  878;  fiellamv  v.  Sabine,  S  Phil. 
43S,  43T. 

■  Hilligan  v.  HiUhell,  1  M.  &  C.  611;      i 
Story  Eq.  PI.  {  fitl,  note.  i 

V.  Barrii,  13  Ala.  &BD ;  Van  Doiw  V.  Bob-       I 

buoB,  1 C.  £.  QiMD  (H.  J.),  IW. 
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The  objection  for  want  of  parties  ought  to  proceed  Irom  a    Ch.V.  §8. 
defendant ;  for  it  has  been  decided  that  the  plaintiff  bringing  his  "*— "> — — ' 
cause  to  a  hearing  without  proper  parties,  cannot  put  it  off  with-  and  ought  to 
out  the  consent  of  the  defendant.^     Cases  of  exception  may  SSbndA^™ 
occur,  where,  for  instance,  the  plaintiff  was  not  aware  of  the 
existence  of  persons  whose  clauns  could  touch  the  interests  of 
those  who  were  upon  the  record;  but  that  ought  to  be  clearly 
established ;  and  the  plaintiff  ought  to  apply  as  soon  as  he  has 
obtained  that  knowledge.* 

A  plaintiff  may  at  the  hearing  obviate  an  objection  for  want  of  Plaintiff  niay 
a  particular  party,  by  waiving  the  relief  he  is  entitled  to  against  J^arnsrab- 
such  party ;  •  and  where  the  evident  consequence  of  the  establish-  "©nt  partiea, 
ment  of  the  rights  asserted  by  the  bill,  might  be  the  giving  to  the 
plaintiff  a  claim  against  persons  who  are  not  parties,  the  plaintiff 
by  waiving  that  claim  may  avoid  the  necessity  of  making  those 
persons  parties.*    This,  however,  cannot  be  done  to  the  prejudice 
of  others.* 

In  some  cases,  the  defect  of  parties  has  been  cured  at  the  hear-  or  undertake 
ing  by  the  undertaking  of  the  plaintiff  to  give  full  effect  to  the  ^  S^® 
utmost  rights  which  the  absent  party  could  have  claimed ;  those  rights. 
rights  being  such  as  could  not  affect  the  interest  of  the  defendants. 
Thus,  where  a  bill  was  filed  to  set  aside  a  release  which  had  been 
executed  in  pursuance  of  a  family  arrangement,  in  consequence  of 
which  a  sum  of  stock  was  invested  in  the  names  of  trustees  for 
the  benefit  of  the  plaintiff's  wife  and  unborn  children,  which 
benefit  would  be  lost  if  the  release  was  set  aside,  Sir  John  Leach 
M.  R.  held,  that  the  trustees  of  the  settlement  were  necessary 
parties,  in  order  to  assert  the  right  of  the  children ;  but  upon  the 
plaintiff's  counsel  undertaking  that  all  the  moneys  to  be  recovered 
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1  Innes  «.  Jackson,  16  Yes.  866;  for  the 
eircamstances  under  which  the  defendant 
maftt  support  his  objection  bj  evidence,  see 
Campbell  9.  Dickens,  4  Y.  &  C.  17,  Ex. 
B.;  Barker  v.  Railton,  11  L  J.  N.  S.  878. 
The  objection  of  misjoinder  of  psrties, 
•a  defendants  in  a  bill,  is  a  mere  personal 
privilege,  and  consequently  those  only  can 
demur  for  that  cause  who  are  improperlj 
joined.    Gartland  «.  Nunn,  6  Eng.  720. 

*  Innes  «.  Jackson,  rngtra;  see  Thomp- 
son V.  Peeble,  6  Dana,  892. 

<  Pawlet  o.  The  Bishop  of  Lincoln,  2 
Atk.  296. 

«  Ld.  Red.  179;  Story  Eq.  PI.  {§127, 
129,  218,  214,  228.  So,  m  some  ca.«e«, 
when  all  the  parties  are  not  beibre  the 
Court,  the  merits,  as  between  those  par> 
ties  who  are  before  the  Court,  may  be 
decided  at  their  request.  See  Wickliffe  v. 
Clay,  1  Dans,  103.  If  the  Court  can  make 
a  decree,  at  the  hearing,  which  will  do 
entire  justice  to  all  the  parties,  and  not 
prejudice  their  rights,  notwithstanding  the 


nonjoinder  or  misjoinder  of  some,  an  objec- 
tion on  that  account  will  not  be  allowed  to 
prevail.  White  v.  Delschneider,  I  Oregon, 
254. 

«  Ld.  Red.  190;  Dart  v.  Palmer,  1  Bart). 
Ch.  92.  If  the  case  made  by  the  bill  en- 
titles the  plaintitrtoparticular  relief  against 
the  defendant,  and  would  also  entitle  him 
to  further  relief  were  the  necessary  parties 
before  the  Court,  and  the  prayer  of  the  bill 
specifically  asks  for  the  more  extended  re- 
lief, to  which  the  plaintiff  is  not  entitled  in 
con«eauence  of  the  defect  of  parties,  the 
defenaant  may  demur  to  the  wnole  bill  for 
want  of  parties.  Dart  v.  Palmer,  1  Barb. 
Ch.  92.  A  Court  can  make  no  decree  in 
an  Equity  suit,  in  which  the  interests  of  a 
person  not  a  pnr^  are  so  involved,  thftt 
complete  justice  cannot  be  done  between 
the  parties  to  the  suit,  without  affecting 
the  rights  of  the  person,  not  a  party,  whose 
interests  are  so  involvea.  Shields  v.  Bar- 
row, 17  How.  U.  S.  180;  ante,  287,  note. 
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Ch.  V.  s  8.     by  the  suit  sboald  be  settled  upon  the  same  ti 

— ■■  y-— '   of  the  plaintiff's  wife  and  children,  his  Honor 

to  proceed  without  the  trastees,  and  ultimatt 

taking  of  the  plainti^  declared  that  the  plaini 

by  the  release.^ 

As  a  decree  made  in  the  absence  of  pn 
reversed,  and  at  all  events  will  not  bind  thoai 
those  claiming  nnder  them ; '  great  care  shou] 
the  necessary  parties  before  the  Court  at  the 
we  have  seen  before,  he  cannot  then  apply  foi 
without  the  consent  of  the  defendant. 
HowMrtie*  The  most  usual  way  of  adding  parties  is  b 
*  ori^nal  bill,  though  sometimes  it  is  done  by 

order,  and  the  Court  will  suffer  the  plaintiff  t 
adding  parties  at  any  time  before  the  heariu; 
ment  Is  made  after  the  expiration  of  the  time 
the  croBS-examinatioD  of  witnesses,  the  evidi 
against  the  new  parties.* 

parti  «>  is  take. 


1  HBrrey  v.  Cookt,  4  Rum.  S6j  and  see 
Walker  v.  JelTeriea,  1  Hars,  396,  and  S41, 
866;  Sloiy  Eq.  PI- §  230. 

a  Prac.  Red.  SW;  81017  ^q-  PL  i  2M! 
Whiling  0.  Bunk  of  U.  S.  13Pe(era.  14j 
Sprincv.Jenkin),!  Ired.Eq.  128;  Shields 
«.  Barrow.  IT  How.  U.  S-  IBOi  Stat.  U.  8. 
Feb.  as,  1S39,  h  StaM.  HtLnrge,  321;  4T1h 
Equilv  Rule  dF  the  Supreme  Court  of  the 
United  Sule>. 

>  For  cues  in  which  the  defect  of  partiet 
has  beeii  remedied  by  Ihe  volunlary  ap- 

^t"i"7waeh'c.C.5iV."*  "  *'  "^  '' 
*  Goodvin  V.  Goodwin,  S  Alk.  873; 
PraU  D  Barker,  1  Sim.  1.  A  person  in 
inlerHl,  who  liaa  never  appeared,  or  bMn 
cit«d  ID  appear,  tnny,  u/iun  motion,  and 
without  a  Bupplemenlal  bill,  at  tha  hearinft 
upon  bill,  answer,  BDd  proof,  be  tummnned 
in  and  madx  a  panr.  Miller  i.  Whittier, 
88  Uaine,  621.  Where  new  pinies  are 
added  in  a  raie  after  the  testimony  i> 
tnken.  the  cause    ' — "  "--  ' '  —  "" 


Smith  c.  Baldwi 


auch  new   defend 
4Har.  &  J.  331. 


parties,  (lie  plaintitf  showing  e 
give  color  (0  hit  claim  for  relief  a^iuai  me 
parties  nut  before  the  CnurL  In  such  case 
the  Court  may  properly  ^'^e  the  plaintiff 
leave  lo  amend,  and  make  Ihe  proper  par- 
tie).  Allen  V.  Smith.  1  Leigh.  331:  Slorr 
Eq.Pi.SiaSt  Hutchinson  c.lieed, I  Hoff. 
Ch.  816;  Hayden  V.  Marmaduke,  IB  Mit. 
(BennMi)  408;  Franklin  e.  Franklin,  a 
8wan(Tenn.),  G31;  Poller  v.  HoldeD,  31 
Conn.  386;  Tliomai  v.  Adems,  30  111.  37. 
If  the  obJecUoD  of  ifae  want  of  the  proper 


matter  of  oot 
bill  npontlieal 

P-ige.  64,  TO. 
objection  Ibr  ■ 
by  plea,  aniw, 
that  objection 
ing,  the  bill  .h. 
Ihe  defect  can 
mem  or  ■  sup 

Elaintiir  el  ecu 
efore  the  C 
time.  lb.  p.  76 
Ch.  IT;  Peler 
670.    Tlie  onl, 


C  ],  Ch.  63;  1 
Ch.  330;  Clif 
New  London 
Malinn.  Ualii 
Smith,  6  t^n 
Hopk.  616;  I 
I'aiRe.  467;  B 
43;  Senra  v. 
Bowen  V.  Idle 


proper  psrties 
equity,  he  din 
oiUprgiuiice  1 
anv  future  lit 
bour,  2  J.  J. 
Clay,  B  Uom 
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An  order  to  amend  by  adding  parties  allows  of  the  introduction    Ch.  v.  §  4. 
of  apt  words  to  charge  them ;  but  it  seems  that  the  plaintiff  if  it  "—    r — -^ 
is  necessary,  should  apply  for  liberty  to  add  allegations  applicable  Form  of 
to  the  case  of  the  proposed  new  parties,  as  this  is  not  included  in  °   ®^* 
the  liberty  to  amend  by  adding  parties;^  and  under  an  order 
giving  liberty  to  add  parties  by  amendment  or  supplemental  bill, 
a  plaintiff  may  do  both.'    A  plaintiff  is  not  obliged,  in  adding  New  parties 
parties  by  amendment,  to  make  them  defendants;  he  may,  if  he  JJahitiffsw 
pleases,  apply  for  leave  to  make  them  co-plaintiffs,  and  he  has  aefendante. , 
been  permitted  to  do  so  by  special  motion  after  the  defendants 
have  answered  the  original  bill.*    It  is  to  be  observed,  however, 
that  after  answer,  the  addition  of  a  co-plaintiff  is  not  a  matter  of 
course ;  and  that,  in  such  case,  the  granting  or  refusing  of  an  order 
to  amend  by  adding  parties  as  plaintiff,  is  in  the  discretion  of  the 
Court.* 


SscTiON  IV.  — 0/  the  Joinder  of  Parties  who  have  no  Interest  in 

the  Suit, 

It  has  been  before  stated,  that  no  one  should  be  made  a  party  As  defend- 
to  a  suit  against  whom,  if  brought  to  a  hearing,  there  can  be  no  *"**' 
decree;*  thus,  an  agent  for  the  purchase  of  an  estate,  is  not  a  Agents; 


Draseo,  4  Paige,  76;  Miller  «.  M'Can,  7 
Paige,  452;  Hiiston  v,  M*Clarty,  8  Litt 
374;  Steele  v.  Lewis,  1  Monroe,  49;  Stoiy 
Eq.  Pi.  §  286;  West  v.  KHndall,  2  Mason, 
181;  Mechanics*  Bank  of  Alexandria  v. 
Selons,  1  Peters,  806;  Hunt  v.  Wickliffs, 
8  Peter«,  215;  Patrick  «.  White,  6  B. 
Hon. 830;  ante,  297,  note;  Jameson  v  De- 
shields,  8  Grattan,  4;  Kirkpatrick  v.  Bu- 
Ibrd,  21  Ark.  268.  But  if  the  plain  tiffshows 
no  rifht  to  relief  against  the  parties  before 
the  Court,  and  his  bill  is  dismissed,  the 
Appellate  Cuurt  will  not  reverse  the  decree 
to  enable  him  to  introduce  new  parties,  and 
thereby  mnke  a  new  case  upon  the  merits. 
Jameson  v.  Deshields,  8  Grattan,  4.  Under 
the  present  English  practice,  limiting  the 
number  of  parties  neces^aiy  to  a  decree, 
Role  7  provides,  that  in  the  cases  rtilling 
within  tiie  regulations  of  the  six  preceding 
rulee,  **  the  Court,  if  it  shall  see  fit,  may 
nqoire  any  other  person  or  persons  to  be 
made  a  party  or  pHrties  to  the  suit,  and 
may,  if  it  shall  »ee  fit,  give  the  conduct  of 
the  suit  to  such  person  as  it  may  deem  prop- 
er, and  may  make  such  order,  in  any 
particular  case,  as  it  may  deem  just  for 
placing  the  defendsnt  on  the  record  on  the 
same  footing,  in  regard  to  costn,  as  other 
parties  having  a  common  interest  with  him 
m  the  mutters  in  question." 

i  Hand.  77;  Prtlk  v.  Ijord  Clinton,  12 
Ves.  48;  Mason  v.  Franklin,  1  Y.  &C  289, 
842;  Gibson  «.  Ingo,  6  Hare,  166;  Bate- 
nan  v.  Margerison,  6  Hare,  602;  and  cases 


referred  to,  1  C.  P.  Coop,  t  Cott.  86,  86f 
87;  Barlow  v.  M'Murrav,  L  R.  2  Eq.  420; 
12  Jur.  N.  S.  619,  V.  C.  S.  When  the 
plaintiff  is  allowed  to  amend  on  account 
of  the  want  of  proper  parties,  he  possesses 
the  incidental  right  to  amend  by  charging 
all  such  matter*,  as  constitute  the  equity 
of  his  case,  against  the  new  parties.  Ste- 
phens V.  Frost,  2  Y.  &  C.  297 ;  Story  Eq. 
PI.  §  641,  and  note.  If  a  necessary  pnrty 
be  added  to  a  bill,  it  is  to  him  as  an  original 
bill,  and  he  if  entitled  to  the  same  time  to 
plead,  answer,  &&,  as  an  original  defend- 
ant Hozey  v.  Carey,  12  Geo.  634 ;  Van 
Leonard  v.  Stocks,  1*2  Geo.  646;  see  Mc- 
Dougald  9.  Dougherty,  14  Gen.  674. 

s  Minn  9.  Stent,  16  Beav.  129;  16  Jar. 
1096. 

'  Hichens  9.  Congreve,  1  Sim.  600;  see 
Milligan  9.  Mitchell,  1  M.  &  C  433,  442, 
448;  Miller  V.  M'Can,  7  Paige,  461. 

4  The  practice  reUting  to  the  addition 
of  parties  by  amendment  is  treated  of  in 
the  chapter  concerning  **  The  Amending 
of  Bills.'* 

«  De  GoUsv.  Ward,  8  P.  Wms.  811,  n. 
1;  Tod<l  9.  Sterrett,  6  .1.  J.  Marsh.  482; 
Story  Eq.  PI.  §  231  and  notes  and  cases 
cited.  It  is  a  good  ground  of  demurrer  to 
the  whole  bill,  thut  a  person  who  has  no 
interest  in  the  suit,  and  ha^  no  equity 
against  the  defendant,  is  improperly  joined 
as  a  party  plaintiff.  Clarkson  v.  l3e  Peys- 
ter,  8  Paige,  886;  Little  9.  Buie,  6  .lones 
£q.  (N.  G.)  10;  King  v.  Galloway,  6  Jones 


OT  FABTIES  TO  A 

'■  S  *■    necessary  party  to  a  bill^  against  hia  en 

f~"-'    forraance,  although  he  signed  the  menif 

■17       in  his  own  name ;  ^  and  so  a  residuary  le 

"'         party  to  a  hill  against  an  executor  for  a 

the  same  reason  in  a  bill  brought  by  or  1 

ipM;      bankrupt  or  insolvent  in  respect  of  the 

under  the  bankruptcy  or  insolvency,  t 

ahould  not  be  a  party;'  and  in  a  suit  to 

a  certain  share  in  a  banking  compan; 

claimants,  the  company  is  not  a  necessat 

n.       principle,  persons  who  are  mere  witneu 

'  as  such,  onght  not  to  be  made  defen< 

object  of  the  bill  ia  to  obtain  a  discovc 

Law  in  which  their  disoovery  would  bo 

examination." 

what       This  rule  is,  however,  liable  to  excepti 

itiD^"   nnder  certain  circumstances,  a  discovei 

'  i^*  fix>m  individual  members  of  a  corporatii 

:iy.        officers  of  a  corporation,  snch  members 

defendants.'      With  respect  to  this  ex< 

rule,  it  has  been  observed  by  Lord  E 

upon  which  the  rule  has  been  adopted 

natedwith  Lord  Talbot,"  who  reasoned  t 

not  have  a  satisfactory  answer  from  a  c 

Eq.fN'.OllSi  sMWrizhtr.  Santa  Clin  Peritlni 

MinlDf  AMOciatlon  of  Baltimora,  13  Md.  mitn  v. 

443;  W«nrsllv.&colt,S0Geo.l8S.   A  bill  ad.)  a» 

for  contribolinn  b^  one  Blockholder  of  a  ram  Di 

mbnufacluriiig  corporation,  who  ha>  pud  Hare,  61 

debet  of  the  eorporalion  under  teipil  pro-  Llev.  Ct 

cew.  i«  open  loademurrer,  bya  defendant  •  Fen 

who  did  not  app«»r  ever  to  have  been  a  precedii 

Mockholder  in  the  corporatian.     Heath  c.  '  Sea 

Ellia,  13  Cuah,  801,604.     One  dafendant  Hughea 

cannot  object  that  another  defendant,  hav-  note  (a) 

Ineno  intere-t  in  the  subject-matter  of  the  146,  an 

aoit,  ii  improperly  made  ■  party.    Cherry  K.R.  O 

V,  Monro.  2  Barb.  Ch.  6IB.  Co  ,   S4 

1  StorrEq.  PI.  {331;  Boyd  t.  Tander  Americi 

kemp,  lltarb.  Ch.  3T3;  Garr  v.  Bricht.  1  K83,  bin 

Barb.  Ch.  167;  Lyon  c.  Tevii,  8  Clarke  (pprapr 

(Iowa),  79;  Ayem  r.  Wright,  8  Ired.  Eq.  tion  in  I 

238;  MS  Allinv.  Hall,  1  A.K.  Margh.GS7;  the  tnu 

Orkey  n.  Bend,  S  Edw.  Ch.  4S3;  Jonea  s.  toholdi 

Hart,  I  Hep.  &M.  470;  Daoia  «.  Simpaoa,  inR  Ihe 

6Har.  &J.  I4T.   lfuia|itnl,KllinaUnd,  Bidwall 

binda  himaelf  individually,  he  ahonla  ba  a  ciHc  pel 

party  to  a  aoit  touching  the  xale.    Aleun-  poratioi 

der  a.  Lea.  3  A.  K.  Marsh  484.  truatM 

»  Kingley  e  YounR.  Coop.  Tr.  PI.  43.  corporal 

*  See  mte,  bankrupt  Defendanla  Far-  defends 
Ilea.  ».  Lavr 

*  Bcaoin  n.  Scawin.  1  Y.  &  C.  «8.  •  \Vy 

*  Plununer  t>.  Uay,  1  Vei.  438;  How  a.  United 
Beat,  6  Mad.  IS;  Foolroan  a.  Pray,  R.  H.  R  3  Ct 
Cimrlt.  3»li  SID17  Kq.  PI-  if  384,  T84;  734;  Pri 
Fritun  V.  Uagliea,  7  bumner'a  Ves.  £87,  Johuaoi 
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make  the  secretary  a  party,  and  get  from  him  the  discovery  yon  Cr.  T.  {  4 
cannot  be  sare  of  having  from  them ;  and  it  is  added,  that  the  •— f-— ' 
answer  of  the  secretary  may  enable  yon  to  get  better  information." 
« The  first  of  these  principles,"  continues  his  Lordship,  "  is  ex- 
tremely questionable,  if  it  were  now  to  be  considered  for  the  first 
time ;  and  as  to  the  latter,  it  is  very  singular  to  make  a  person  s 
defendant  in  order  to  enable  yourself  to  deal  better,  and  with  more 
sncccss,  with  those  whom  yon  have  a  right  to  pnt  npon  the  record ; 
but  this  practice  has  ho  nniversally  obtained  without  objection, 
that  it  must  be  considered  establiabed."  ' 

Other  persons  are  mentioned  by  Lord  Eldon  as  afibrdlng  excep-  Ageati  to 
tions  to  the  rule  before  laid  down,  that  mere  witnesses  cannot  be  ^^^^?'™' 
made  parties  to  a  suit,  vix^  agents  to  sell,  auctioneers,  &c.,  who 
have  been  made  defendants  without  objection;*  bis  Lordship, 
however,  appears  to  have  thought  that  the  practice  of  making  such 
persons  parties  arose  originally  from  their  having  some  interest, 
such  a«  holding  deposits,  which  might  entitle  the  plaiutifi*  to  relief 
against  them ;  and  it  has  been  dnce  held,  that  an  agent  who  bids 
at  an  auction  for  an  estate,  and  signs  the  memorandum  in  his  own 
Dame  for  the  purchase,  need  not  be  made  a  co-defendant  with  hia 
employer  to  a  bill  for  the  specific  performance  of  each  ^reement* 
In  Dwnmer  v.  Ths  Corporation  of  Chippenham,*  Lord  EldoD  also 
mentions,  as  cases  of  exception  to  the  general  rule  above  referred 
to,  those  of  arbitrators  and  attorneys.  With  respect  to  arbitraton,  Aibimian; 
however,  it  is  a  rale,  that  in  general  an  arbitrator  cannot  be  made 
a  party  to  a  bill  for  the  purpose  of  impeaching  an  award,  and  that, 
if  he  is,  he  may  demur  to  the  bill,  aa  well  to  the  discovery  as  to 
the  relief*  In  some  cases,  nevertheless,  where  an  award  has  been 
impeached  on  the  ground  of  gross  misconduct  in  the  arbitrators, 
and  they  have  been  made  parties  to  the  snit,  the  Court  has  gone 
BO  &r  as  to  order  them  to  pay  the  costs.*  In  anch  cases,  Lord 
Redesdale  con^ders  it  probable  that  a  demurrer  to  the  bill  would 
not  have  been  allowed ; '  and  in  Jiord  Lonsdale  v.  Jjittledale,*  a 
demorrer  by  an  arbitrator  to  a  bill  of  this  nature  was  in  fact  over- 
ruled ;  though  not  expressly  upon  the  ground  of  the  impropriety 
of  making  an  arbitrator  a  party,  but  because  the  bill  chained  cer- 

1  T  V*t.  tss.  of  diM0TeT7,  w  to  ill  ncM  done  br  him  b«- 

*  Md. ;  Uirtluid  «.  Nunn,  0  En^.  TM.  fore  hu  iiiMlranc;r,  and  tho  utignnwat  of 

WtKrs  one  of  two  piTtnen,  aftar  •  dn*o1i»-  his  propaitr,"  p.  86. 

tfon,  ciHiBlgned  pAipert?  to  «□  ajtent  for  *  ^^°yt-  *'■  ^-  ^■ 

nil.  (he  proceedt  to  be  applied  W  tha  jrtj-  *  14  Tea.  363. 

mentorapaitaenhipdabl,  inabiJI  againit  'Steward  r.  K.  I.   Cornptn*,  3  Teni.                     • 
tha  ai^nc  bj- the  MfacT  partner,  Ihcpsrinar  SIC;  Ld.  Red.  1S3;  Story  Eq.  Fl.  f  331. 
by  wbom  the  eoniitcDnieiit  «>■  uiada.faaT-  *  Chicot  «.  I^uMna.  3  Vm.  S15;  Lin- 
ing become  iciaolvent,  he  and  his  auienM  Eood  r.  Croucber,  a  Atk.  S9t,  950;   Ma 
wen  pntMily  made  defendanU.     Bartlett  Hamilloa  t>-  Bnnliiii,  8  De  G.   Jc  3.  T81; 
*  Pvk'   1  Cuih.  81.    Wilde  J.  laid  thnt  Slorr  Bq  PI.  S  183  aad  notaa. 
Ib«  inaolvent  partner,  "  if  not  intereited,  '  Ld.  Red.  in. 
ma^  well  be  niada  a  party  for  tha  purpoae  *  Taa.  J.  Ml. 


OF  PABTIBS  TO  A  auiT. 

S*.    tain  apecific  acts  which  showed  combination  or  c( 

■"-'   him  and  one  of  the  parties,  and  made  him  the 

party,  and  which  the  Court  therefor6  thought  reqi 

But  although  arbitrators  may  be  made  parties 

aside  their  award,  they  are  not  bound  to  answer  as 

^  *»   in  making  the  award,  and  they  may  plead  to  tha 

'■       in  bar  of  such  discovery ;  *  but  it  ia  incumbent  up 

I  u-    ^^  charged  with  conniption  and  partiality,  to  su 

>n^    by  showing  themselves  incorrupt  and  impartial,  < 

Court  will  give  a  remedy  against  them  by  making 

From  the  preceding  cases  it  may  be  collected 

can  only  be  made  parties  to  a  suit  where  it  is  iate 

r  •»     with  the  payment  of  coats  in  consequence  of 

^'    fraudulent  behavior,  and  in  such  cases  it  is  appre 

bill  ought  specifically  to  pray  that  relief  against  tl 

The  same  rule  also  applies  to  the  other  case  of 

allnded  to,  as  having  been  mentioned  by  Lord  £1< 

r>-       of  attorneys;  who  can  only  be  made  parties  ti 

where  they  have  so  involved  themselves  In  fraud 

Equity,  although  it  can  give  no  other  relief  a^ 

order  them  to  pay  the  costs.*    Thus,  where  a  aoli 

client  in  obtaining  a  fraudulent  release  from  anot 

to  be  properly  made  a  party,  and  liable  to  cosU 

was  not  solvent.' 

in  The  same  rule  applies  to  any  other  person  actin 

^     of  agent  in  a  fraudulent  transaction,  as  well  as  t 

solicitor; '  and  it  was  said  by  Sir  James  Wignu 

thcdl  V.  Sladdon^  that,  "  as  far  bb  his  researchE 

Court  had  never  made  a  decree  against  a  mere  aj 

the  ground  of  fraud." 

bill.        It  is  to  be  observed  that,  in  such  cases,  if  an  i 

is  made  a  party,  the  bill  must  pray  that  he  may  p 

must  distinctly  allege  the  circumstances  constit 

and  that  the  defendant  was  a  party  concerned,  s 

edge  of  the  fraudulent  intention ; '  otherwise  a  de 

1  3  Storj,  Eq.  Jur.  {   IKOO,  mud  cum  onghtnotlobemadc 

cittd.  charged  upOD  Ihem. 

3  Anon.,  3  Ath.  641.  tbem.     Kedui  o.  M 

■  LinKOod  V.  Crouclier,  tapra.  ■  mbb,  honeFfr,  wh 

<  Siorv  Eq.  PI.  {  2S2;  Lyon  t.  Tevii,  B  wilb  fraadulentl]'  p 

Clirka  [loim),  BS.  «f  n  will  in  favor  oF 

*  Bowles  V.  Sl«wart.  1  Sch.  &  Lef.  237.  ii  a  proper  jiart;  (o 

A  aolkltor  wbo  bad  intermeddled  wilb  a  poae  o(  ■elliiig  aait 

trust  wa<  held  a  proper  party.     Hardy  v.  be  baa  ua  intereeC; 

Caley,  3a  Beav.  386.  to   coats.     Brady  i 

«  Bulkier  V.  Dunbnr,  1  Anst.  ST;  Stoiy  a». 

Eq.  PI.  §  (laS;  Gaitland  v.  Nunn,  8  Ens.  >  7Hare,  118,443 

730.     But  wbere  a  judgment  debtor  aeeifs  v,  Sprve.S  Rare.  33 

relief  af(ainst  tbe  judgment, in  Kjuity,  tbe  ell,  1  l)cew.  K7i  S  J 

•ttoineyiof  tbepluntiffin  tbe  jodgment  ■  Rally  r.  Sogers 
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In  Texier  v.  The  Margravine  of  Anspach^  one  of  the  queBtions 
before  the  Court  was,  whether  a  married  woman  could  be  made  a 
party  to  a  suit  on  the  allegation,  that  in  certain  contracts  which 
were  the  subject  of  litigation  she  had  acted  as  the  agent  of  her 
husband,  and  that  she  had  vouchers  in  her  possession  the  discovery 
of  which  might  assist  the  plaintiff  in  his  case.  The  bill  which  did 
not  pray  any  relief  against  the  wife,  had  been  demurred  to ;  and 
Lord  Eldon  allowed  the  demurrer  on  the  ground  that  she  was 
merely  made  a  defendant  for  the  purpose  of  discovery,  and  that 
no  relief  was  prayed  against  her.  His  Lordship  said :  "  I  give  no 
judgment  as  to  what  would  have  been  the  effect  if  the  bill  had 
prayed  a  delivery  to  the  plaintiff, of  those  vouchers  which  are 
charged  to  be  in  the  hands  of  the  wife ;  it  is,  however,  simply  as 
far  as  relief  goes,  a  bill  against  the  husband  only,  and  against  the 
wife  a  bill  for  discovery  only.  The  consequence  is  that,  inde- 
pendent of  her  character  as  wife,  the  case  must  be  considered  as 
one  of  those  in  which  the  Court  does  sometimes  allow  persons  to 
be  made  parties  against  whom  no  relief  is  prayed,  and  the  only 
case  of  that  kind  is  that  of  the  agent  of  a  corporation." 

With  respect  to  the  propriety  of  making  an  attorney  or  agent  a 
party,  merely  because  he  has  deeds  or  other  documents  in  his  pos- 
session. Lord  Eldon,  in  Fenwick  v.  Meed^  observed  that,  generaUy 
speaking  and  prtmd  faciej  it  is  certainly  not  necessary  to  make  an 
attorney  a  party  to  a  bill  seeking  a  discovery  and  production  of 
title  deeds,  merely  because  he  has  them  in  his  custody ; '  because 
the  possession  of  the  attorney  is  the  possession  of  his  client ;  but 
cases  may  arise  to  render  such  a  proceeding  advisable,  as  if  he 
withholds  the  deeds  in  his  possession,  and  will  not  deliver  them  to 
his  client  on  his  applying  for  them.* 

Where  a  person  who  has  no  interest  in  the  subject-matter  of 
the  suit,  and  against  whom  no  relief  is  prayed,  is  made  a  party  to  a 
Bitit  for  the  mere  purpose  of  discovery ;  the  proper  course  for  him 
to  adopt,  if  he  wishes  to  avoid  the  discovery,  is  to  defmwr^  IfJ 
however,  the  bill  states  that  the  defendant  has  or  claims  an  inter- 
est, a  demurrer,  which  admits  the  bill  to  be  true,  will  not  of  course 
hold,  though  the  defendant  has  no  interest,  and  he  can  then  only 
avoid  answering  the  bill  by  plea  or  disclaimer.* 
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Married 
women. 


Attomm  or 
agents  hav- 
ing cttstody 
of  deeds,  &c.' 


When  a  de- 
fendant, not 
interested, 
may  demur. 


C.  W.;  Gilbert  v.  Lewis,  1  De  6.,  J.  &  S. 
89.  49,  60;  9  Jur.  N.  S.  187;  and  see  Att- 
wood  V.  Small,  6  CI.  &  Fin.  862;  Sugd. 
Law  Prop.  680,  632. 

1  16  Ves.  164. 

s  1  Mer.  123. 

<  WHJceman  v.  Bailey,  8  Barb.  Ch.  482. 

4  1  Smith, Ch.Pr  (2d Am.  ed.)677,678. 
Where  the  plaintiff  wishes  to  obtain  the 
eostodv  of  books  and  pnpers  in  possession 
of  a  third  person,  the  proper  coone  is  to 


make  such  third  person  a  party  defendant 
Morley  v.  Green,  11  Paige,  240. 

ft  Ld.  Red.  189. 

0  Ibid,;  Plummerv.  May,  1  Yes.  426. 
Where  a  suit  becomes  useless  against  a 
pnrticular  defendant,  it  is  a  laudnble  courM 
for  the  plaintiff  to  dismiss  the  bill  against 
him,  and  he  may  incur  censure  if  he  brings 
the  suit  to  a  hearing  without  doing  this. 
Wright  V.  Barlow,  8  Eng.  Law  &  Eq.  126. 
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protect  him- 
aelf  from 


The  question  whether  a  party  who  is  a  mere  witn^ 
Ktoer  protect  himself  from  the  discovery  required,  aj 
given  rise  to  some  difference  of  opinion.  lu  Cooks 
the  plaintiff  made  a  perBon  defendant  who  was  mei 
and  might  have  been  examined  as  such,  and  therefoi 
demurred  to  the  bill.  Instead  of  demurring,  howev< 
ant  pat  in  an  answer,  which,  not  having  satisfied  the 
one  interrogatory,  an  exception  was  taken,  and  the  M 
the  answer  sufficient;  but  upon  the  case  coming  befo 
low,  upon  exception  to  the  Master's  report,  his  Lordi 
as  the  defendant  had  submitted  to  answer,  he  was  bo 
fiilly.  In  a  subsequent  case  of  Neaman  v.  Qo^; 
Lord  Kenyon  M.  R.  appears  to  have  entertiuned  a  dif 
In  that  case  the  defendant,  who  was  a  mere  clerk,  < 
the  bill  to  be  a  party  interested  in  the  property  in 
in  support  of  such  allegation  varioua  statements  we> 
ing  in  what  manner  his  interest  arose ;  be  put  in  an 
ing  all  the  statements  upon  which  the  allegation 
interested  was  founded,  and  disolaiming  all  pereor 
the  Bubjectr-matter ;  and  to  this  answer  exceptions  1 
the  pMnti^  because  the  defendant  had  not  answei 
qnent  parts  of  the  bill,  which  exceptions  were  disa 
Master ;  and  upon  the  question  commg  on  before  ] 
upon  exceptions  to  the  Master's  reports,  he  thoug] 
was  right  in  disallowing  the  exceptions;  because 
had  reduced  himself  to  a  mere  witness,  by  denying  h 
disclaiming;  so  that,  even  supposing  he  had  an  int* 
not,  having  disclaimed,  have  arailed  himself  of  it. 
dictory  decisions  have  been  remarked  upon  by  Lord 
subsequent  cases;*  and  his  Lordship's  observations 
have  been  considered,  as  approving  of  Lord  Thurlow 
Cookton  V.  EUiaon.*  Nothing,  however,  can  be  ( 
what  Lord  Eldon  has  said  in  eidier  of  these  cases, 
an  opinion  either  one  way  or  the  other;  and,  at  th 
they  were  before  him,  the  doctrine  that  a  party  an 
answer  fiilly  does  not  appear  to  have  been  so  strict 
as  it  has  has  been  subsequently ; '  but  that  doctrin 
established,   and,  it  is  conceived,  includes  the  ca 


liiilbei,T  TM.1B8;  Baker       SJ,tlng. 


I  1  Bra.  C.  C.  1 

*  9  Bro.  C.  C.  183. 

*  FentOD  •   Hdi  ' 
V.  Mellieh,  I    ~ 

*  a  Br).  c.  C.  iii. 

*  Sm  Doldtr  V.  Lord  HnnIinEfiild,  11 
Vm.388i  Fanldere.Smaitiit.  a»e;  Sb*w 
V.  ChiDg,  ii.  SOS,  and  jniC,  Aoiwerj  •«  ■ 


LtncuUr  t.  Eron, 
133;  Switibonie  «.  Nelt 
Orut  Lmemburg  Rti 
Uagnay,  13B«*V.  SM; 
Bevle  •.  Wogdroffe,  31 
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When  a  plaintiff  finds  that  he  has  made  unnecessary  parties  to    CH.y.  §  4. 
his  bill,  he  may  either  dismiss  his  bill  as  against  them,  or  apply  to  ^-    y    — ' 
the  Court  for  leave  to  amend  Ms  bill  by  striking  out  their  names ;  How  plaintiff 
in  either  case,  however,  the  order  will,  if  the  defendants  have  JJf^eSeaw^^ 
appeared,  only  be  made  on  payment  of  their  costs ;  ^  because,  by  parties. 
striking  them  out  as  defendants,  the  plaintiff  deprives  them  of  the 
opportunity  of  applying  for  their  costs  at  the  hearing.^ 

The  preceding  observations,  with  regard  to  the  joinder  in  the  Ab  co-piain- 
suit  of  persons  who  have  no  interest,  beneficial  or  otherwise,  in  ^' 
the  subject-matter,  refer  to  cases  where  they  are  made  parties  de-  co^ujitiffa 
fendants.    The  rule,  however,  that  persons  who  have  no  interest  of  persons 
in  the  litigation,  cannot  be  joined  in  a  suit  with  those  who  have,  terestedor' 
applies  equally  to  prevent  their  being  joined  as  co-plaintifis.'  dfstinct  and 

But  although  persons  having  no  interest  in  the  subject-matter  several 
of  a  suit,  cannot,  as  we  have  seen,  be  joined  as  co-plaintifis,  yet  j^ro^." 
where  persons  having  at  the  time  a  joint  interest  file  an  original 
bill,  and  afterwards  one  of  the  co-plaintifGs  parts  with  his  interest, 
such  co-plaintiff  may  afterwards  join  in  a  supplemental  bill  filed  in  snppie- 
for  the  purpose  of  bringing  additional  matter  before  the  Court;  "^«^^^i"»- 
because,  although  he  may  have  parted  with  his  interest  in  th^ 
subject-matter,  he  is  stiU  interested  in  the  suit  in  respect  of  his 
liability  to  costs.  Thus,  where  a  bill  was  filed  in  the  Exchequer 
by  certain  persons  on  behalf  of  themselves  and  other  members  of 
a  Joint-Stock  Company,  to  which  an  answer  was  put  in  and  a 
decree  made,  setting  aside  certain  contracts  between  the  plaintiffl 
and  the  defendant,  and  directing  various  accounts  and  inquiries, 
and  afterwards  a  supplemental  bill  was  filed  in  the  name  of  the 
same  plaintifb  against  the  same  defendant,  seeking  amongst  other 
things  a  lien  on  a  part  of  the  purchase-money,  which  had  been 
paid  to  the  defendant,  to  which  a  plea  was  put  in  by  the  defend- 
ant on  the  ground  that  one  of  the  plaintifGs  in  the  supplemental 
bill  had,  previously  to  the  filing  of  it,  parted  with  all  his  interest 
in  the  partnership,  Ac^  Lord  Lyndhurst  C.  B.  overruled  the  plea, 
being  of  opinion  that  the  supplemental  bill  was  nothing  more 
than  a  continuation  of  the  original  bill,  and  his  Lordship's  decision 
was  aft;erwards  confirmed  by  Lord  Abinger  C.  B.  upon  a  rehear- 
ing.* 

It  is  to  be  observed,  that  the  common  case  of  joining  an  auc-  Auctioneer 
tioneer  and  the  vendor  in  a  bill  against  a  purchaser,  is  no  exception  *^^  ^^^dor. 


^  CoTenhoven  «.  Shaler,  2  Paige,  122; 

B  Wright  9,  Bariow,  8  £ng.  Law  &  Eq. 
226;  Manning  V.  Glonoester,  6  Pick.  6, 17, 
18:  Dana  «.  Valentine,  6  Met.  12, 18. 

S  Wllkinaon  v.  Belsher,  2  Bro.  C.  C.  272. 

*  Mayor  and   Aldermen  of  Colchester 

•L  ,  1  P.   Wms.  696;   Troufhton 

••  Gette}*,  1  Dick.  882;  Cuff  v.  PTatell, 
4  Rnea.  242;  Makepeace  v,  Haythome, 


4  Rnu.  244;  King  of  Spain  «.  Machado,  4 
Rubs.  226;  Page  v.  Townsend,  6  Sim.  896; 
GWn  V.  Scares,  8  M.  &  K.  460, 468 ;  Griggs 
«.  ^taplee,  2  De  G.  &  8.  672;  J8  Jnr.  29; 
Griffith  9.  VanbeythuTsen,  9  Hare,  86;  16 
Jur.  421;  Stoiy  £q.  PI.  §{  890.  609,  644, 
661;  Cliirkson  «.  De  Perster,  8  Paige,  886; 
Clason  V.  Lawrence,  8  £d.  Ch.  48. 
4  Small  V.  Attwood,  1  T.  &  C.  89. 


i 
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Jf  pUinl 


to  the  mlo  above  referred  to,  beoaaee  the  aucti 
'  est  in  the  contract,  and  may  bring  an  action 
interested  in  being  protected  from  the  legal  lit 
incurred  in  an  action  by  the  purchaser  to  re 
Nor  does  the  circumstance  of  the  ass^or  an 
chose  in  action  being  capable  of  suing  togethe 
ception,  becaoBe,  although  the  assignor  has  pa 
ficial  interest  in  the  subject-matter,  he  still  i 
owner  of  the  legal  estate.' 

If  the  fact  of  one  of  the  pl^nti%  having  no 
iw^ra  appears  on  the  bill,  advantage  mugt  be  taken 
vfuiwge  of.  If  the  fact  does  not  appear  upon  the  bill  it  n 
ward  by  plea,*  and  where,  at  the  hearing,  the  c 
co-plaintifis  failed  entirely  whilst  that  of  the  o 
y.  C.  of  England  dismissed  the  bill  as  against 
without  prejudice  to  the  right  of  the  one  whc 
file  a  new  bill.* 

Upon  a  similar  principle,  in  cases  where  all  tl 
interest  in  the  subject  of  the  suit,  but  their  ii 

>  Bulla  ainit  in  Equity  b;r  a  parchaser  Tout  mi  n  v.  Hwn 

fornlkf  against  a  »ale  al  aucLion,  invblch  a  p«non  i>  impn 

(ba  auctioneer  used  fraud  to  enhance  the  ant,  *ha  ii  w^tbi 

price,  itwaa  held  thiil  itwai  not  neceamiTy  therefore  a  party 

to  mftUe  the  auclioneer  a  party.    Veaiie  v.  prayer  of  procesi 

William*,  a  How.  V.i'    '"■     "  '   '  ■"-  "   '  ■" - 


made  a  party  b 
■nur,  in  anch  a  cue,  on  ttae  ground  tbat  be 
ii  a  men  wilnaaa,    Schmidi  t.  Ditericbt,  1 
Edw.  Ch.  119. 

■  Ryau  v.  Andereon,  S  Mad.  1T4;  lee 
Story  Eq.  Pi.  §  l&S  and  notea;  aiUe,  IBS, 
el  H7.,  and  notes. 

•  Uuff-  V.  I'latetl,  *  Run.  2t3;  King  of 
Spain  t.  Machado,  1  Ruu.  3ta;  Page  v. 
TowBiend.fi  Sim.asS;  Delondre  e.  Staw, 
3  Sim.  Hi;  iStury  Eq.  PI.  ii  641-644; 
Bowie  IF.  MiDler,  a  Al>.  (N.  S.)  406 ;  Tal- 
mafie  v.  Pell,  a  Paige,  1 10  j  GoskII  v.  Kant, 
IS  Ark.  SOi. 

•  Makepeace  v.  Haythorne,4Ruis.  244; 
Doyter.  Munli.ft  Hare,  GOO;  lOJur.  914. 
In  Watertowu  e.  Cowen,  4  Paige,  £10,  it 

aheameTefoimalob- 


tifli,  tlia  objectii 


objectii 
;lirifi 


jection  of  thi>  kind  fortbe 
bearing;.    Sts  Dickinson  V 


first  lii 


t.ii.  B6B;  Story  _ 

SSe,  B08,  M4;   Harden.  Hi 
Jb.  IT;  Buwraan  t>.  fiunili 


PI.  IS  iS2, 
2  Sandr. 
.,       Mcl*«n, 
8TB;  Storv  v.  Livingston,  13  Pelere.  869; 
Bowie  t.  Minur,  1  Ala.  406;  Schwoerer  «. 


be  disregarded,  i 
rially  KlTect  the 
Story  En.  PI.  5  1 
•  Cowley  B.  C 
wick  ..  Mali,  1 
M'Carlhy,  I  H. : 
t.  Bromley,  G  F 
Moore,  17  Ala. 


aY.  &  c.  aao; 

801;  Cashell  e. 
Louis  V.  Meek,  1 
rar  c.  Hav,  1  Ba 


rt  imprupjiriy  l< 
in,  18  Obio,  Ii. 
co-plaintiff  i  oil 


tiffs,  all  the  defendant)  may  demur;  jucha 
miiijoinder  is  a  propcrground  of  objection. 
Cammeyer  v.  UiiIihI  German  Luiberan 
Churclies,  3  Sandf  Cb.  ISS.  If  the  miii- 
joinder  i*  of  parties  as  derendnnta,  those 
only  can  demur  wiko  are  impioperiy  joined. 


&  Trust  Co.  «.  1 
■eems  (he  objecli 
tifls  cannot  ba  ti 
ler  V.  Keynal,  S 
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and  Bevera],  they  will  not  be  allowed  to  sue  together  as  co-plain- 
tiffs ;  ^  thus,  in  Hudaon  v.  Maddison^  where  a  bill  was  filed  by  five 
several  occupiers  of  houses  in  a  town,  to  restrain  the  erection  of  a 
steam-engine,  alleging  that  it  would  be  a  nuisance  to  each  of  them, 
the  v.  C.  of  England  dissolved  an  injunction  obtained  in  the  suit, 
upon  the  ground  that  each  occupier  had  a  distinct  right  of  suit, 
and  therefore  that  they  could  not  sue  as  co-plaintiffs.' 

Now,  however,  the  consequences  of  a  misjoinder  are  by  no 
means  so  serious  as  they  were  formerly ;  for,  by  the  Chancery 
Amendment  Act  of  1852,  it  has  been  provided  that  ^'  no  suit  in 
the  said  Court  shall  be  dismissed  by  reason  only  of  the  misjoinder 
of  persons  as  plaintiff  therein,  but  whenever  it  shall  appear  to  the 
Court  that,  notwithstanding  the  conflict  of  interests  in  the  co« 
plaintiff,  or  the  want  of  interest  in  some  of  the  plaintiffs,  or  the 
existence  of  some  ground  of  defence  affecting  some  or  one  of  the 
plaintifi&,  the  plaintifls,  or  some  or  one  of  them,  are  or  is  entitled 
to  relief  the  Court  shall  have  power  to  grant  such  relief  and  to 
modify  its  decree,  according  to  the  special  circumstances  of  the 
case,  and  for  that  purpose  to  direct  such  amendments,  if  any,  as 
may  be  necessary,  and  at  the  hearing,  before  such  amendments 
are  made,  to  treat  any  one  or  more  of  the  plaintiff,  as  if  he  or  they 
was  or  were  a  defendant  or  defendants  in  the  suit,  and  the  remain- 
ing or  other  plaintiff  or  plaintiffs  was  or  were  the  only  plaintiff  or 
plaintiffs  on  tlie  record ;  and  where  there  is  misjoinder  of  plaintififo, 
and  the  plaintiff  having  an  interest  shall  have  died,  leaving  a 
plaintiff  on  the  record  without  an  interest,  the  Court  may,  at  the 
bearing  of  the  cause,  order  the  cause  to  stand  revived  as  may 
appear  just,  and  proceed  to  the  decision  of  the  cause,  if  it  shall  see 
fit,  and  give  such  directions,  as  to  costs  or  otherwise,  as  may 
appear  just  and  expedient."* 

The  provision  of  the  Act  is  imperative,  and  does  not  leave  it  to 
the  discretion  of  the  Court  whether  to  dismiss  the  bill  or  not.^ 
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Present 
practice. 

Statutory 
provision 
that  suit  is 
not  now  to  be 
dismissed  for 
misjoinder 
ofplaintifis, 


is  imperatlTe. 


1  Hudson  V.  Maddi«on,  12  Sim.  416;  6 
Jar.  1194;  and  see  Powell  v.  Cockerellf  4 
Hare,  657,  662;  10  Jur.  246,  where  the  ob- 
jection was  disallowed ;  snd  Miles  v.  Durn- 
ford,  2  Sim  N.  S.  234;  21  \j.  J.  Ch.  667, 
L.  JJ.;  where  the  plaintiflffilled  two  char- 
acters, in  one  of  which  he  could  not  sue. 
For  a  cMse  since  15  &  16  Vic.  c.  86,  see 
Beechiiig  v.  Lloyd«8  Drew.  227.  See  Merrill 
V.  Lake,  16  Ohio,  873 ;  Ohio  v.  Ellis,  10  Ohio, 
4M;  Povnes  v.  Creagh,  2  Irish  £q.  190; 
Beatv  o.'.ludy,  1  Dana,  108;  Boyd  v.  Hovt, 
6  Paifce,  66;  SU>0'  ^-  Pi  §§  279,  580,631; 
Yeaton  «.  Lenox,  8  Peters,  128 ;  Harrison 
«.  Hogg,  2  Vesev  J.  828,  828;  Brinkerhoflf 
V.  Browu,6  John  Ch.  189, 160-168;  Clark- 
son  V.  De  Pevster,  8  Paige,  820 ;  Lentilhun 
V.  Moflat,  1  jldw.  Ch.  461;  Hallett  v.  Hal- 
l€tt,2  Pwige,  16;  Egbert  v.  Woods,  8  Paige, 
617;  Van  Cleef  v.  6ickles,  6  Paige,  606; 


Baily  v.  Bmton,  8  Wendell,  889;  Kny^. 
Jones.  7  J.  J.  Marsh.  87;  Burlingame 
V.  UoDbs,  12  Gray,  867,  872;  Emans  v. 
Emans,  2  Beasley  (N.  J.),  206. 

>  12  Sim.  416. 

s  But  it  has  been  held  that  two  or  more 
persons,  having  separate  and  distinct  tene- 
ments which  are  injured  or  rendered  unin- 
habitable by  a  common  nuisance,  or  which 
are  rendered  less  valuable  b^  a  private 
nuisance,  which  is  a  common  injury  to  the 
tenements  of  both,  mtiy  join  in  a  suit  to 
restrain  such  nuisance.  Murray  v.  Hay,  1 
Barb.  Ch.  69;  Putnam  v.  Sweet,  1  Chiind. 
(Wis.)  286.  The  Court  exercists  a  sound 
discretion,  without  adhering  to  an  inflexible 
rule^  in  determining  whether  there  has  been 
a  misjoinder  of  parties  in  Equity. 

4  16  &  16  Vic.  c.  86,  §  49. 

'  Clements  v,  Bowes,  1  Drew.  684;  see 
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Ch.  t.  i  4.        The  Act  applies  to  the  caae  where  a  plaintiff  sues 

-"~r'  —■   himself  and  the  others  of  a  class ; '  thus,  where  a  bill 

Actipi^esta  one  member  of  a  company  on  behalf  of  himself  ai 

cUMBuiti.       except  the  defendants,  praying  an  account  of  the 

payments  of  the  defendimte  on  behalf  of  the  compa 

ment  of  what  should  be  found  due  to  the  pIaintlS|  ao' 

that  there  were  circumstances  which  made  the  intere 

the  persons  purporting  to  be  represented  by  Ihe  plaii 

from  his,  it  was  held,  that  the  Coort  could,  undei 

mentioned  section,  treat  the  abseut  plaintiffi  as  def 

determine  whether  a  decree  should  be  made ;   and, 

the  Court  decreed  an  account  ^ving  liberty  to  some 

holders  whose  interest  differed  from  the  plaintiff's  t 

proceedings  in  chambers.' 

It  has  been  held,  that  a  misjoinder  of  plainti&  is  n 
tion  to  a  motion  for  an  injunction  and  receiver,  to  pro) 
in  danger  of  being  lost  pending  litigation* 

•Uo,  foi  cues  ormltijolnder  unca  tha  Act,  wb  Williama  v.  Pago,  Si  1 

Carter  V.  Sanden,  a  Draw.  MS;  Upton  v.  N.8. 103;  £mu  r.  Covei 

T«iin«r,  10  W.  R,  B9,  V.  C.  K.j    Burdick  i  G.  BU;  S  Jur.  N.  S.  W 

V.  QuTJck,  L.  R.  6  Ch.  Ap.  &8.     Id  Bar-  nut    v.  Arrowsmltb,  S 

ton  V.  Barton,  S  K.  &  J.  bll ;  8  Jar.  N.  S.  Wiiliuns  s.  Salmond,  3 

808,  tbe  bill  waa  not  dinniascd  for  mia-  Jar.  N.  S.  3B1:    Gwntkii 

Joinder    but   for  want  oT  intemt  in  tba  Jnr.  N.  S.  181,  V.  C.  W. 

plaintim;  and  Ibc  musinal  note  in  3  K-  '  Clementi  t>.  Bowea,  1 

&  J.  613  appears  to  be  incorrect  in  this  *  Evans  v.  Covenlry,  6 

letpect  BU;  BJoT.K.S.UT. 
1  ClemeDta  v.  Bovei,  I  Drew.  B34;  and 


CHAPTER  VL 


THE  BILL. 


Section  I. — The  different  sorts  qfJSiHs. 


1  Stoiy  Eq.  PI.  §  7.    In  MassachusettB,      is  prated  for.    The  prater  for  relief  gives 
in  Equity  may  be  commenced  by      jurisdiction  of  the  action,  and  therefore 


bill  or  petition  with  a  writ  of  subpoena^  ac-  no  affidavit  for  that  purpose  is  necessary 

cording  to  the  usual  course  of  proceeding|8  Its  character  is  that  of  a  suit  in  Equity. 

in  Equity,  or  inserted  in  an  original  writ  Stockbridge  Iron  Company  v.  Cone  Iron 

of  summons,  or  of  summons  and  attach-  Works,  99  Mass.  468;  see  Irvin  v.  Gregory, 

ment,  or  by  a  declaration  in  an  action  of  18  Gray,  216;  Stat  Mass.  1866,  c.  179,  §2. 

contract  or  tort,  as  the  case  may  be,  &c.  By  Statute  in  Maine  a  bill  in  Equity  may 

If  a  discovery  is  sought,  it  may  be  by  be  inserted  in  a  writ  to  be  served  as  other 

■och  bill  or  petiti<»n,  or  by  being  made  part  writs.    Stephenson  v.  Davis,  66  Maine,  78, 

76. 
^  AnU,  p.  2;  Story  Eq.  PL  §  8. 

Stone,  1  Allen,  672.    The  jurisdiction  of  *  Ld.  Red.  8. 

tha  Supreme  Judicial  Court  is  exclusive  ^  Story  Eq.  PI.  §§  16, 22. 
over  all  actions  in  which  relief  in  Equity 

vol.  I.  20 


of  such  declaration,  or  by  interrogatories. 
Genl.  Sts.  c.  113,  §^  8,  4.    See  Belknap  v. 
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It  has  been  before  observed,  that  a  suit  on  the  Equity  side  of  qj^j^^^ 
the  Court  of  Chancery  is  generally  commenced,  on  behalf  of  a  mode  of  corn- 
subject,  by  preferring  what  is  termed  a  bill ;  *  and  that  if  com-  JJ^"^^^  * 
menced  by  the  Attorney-General  on  behalf  of  the  Crown,  or  of 
those  partaking  of  its  prerogatives,  or  under  its  protection,  the 
suit  is  instituted  by  information.^    The  form  of  this  bill  and  in- 
formation is  now  regulated  by  statute  and  by  the  orders  of  the 
Court,  but  the  mode  of  commencing  proceedings  in  Chancery  has 
been  by  bill  since  the  earliest  times.' 

Bills,  if  they  relate  to  matters  which  have  not  previously  been  original  bills, 
brought  before  the  consideration  of  the  Court,  are  called  original 
bills,  and  form  the  foundation  of  most  of  the  proceedings  before, 
what  is  termed,  the  extraordinary  or  equitable  jurisdiction  of  the 
Court  of  Chancery.^  The  same  form  of  instituting  a  suit  is  also  in 
use  in  all  other  equitable  jurisdictions  in  the  kingdom  except  the 
county  courts.  *  [ 

Besides  original  biUs,  there  are  other  bills  in  use  in  Courts  of  g... 
Equity,  which  were  formerly  always,  and  are  still  sometimes,  nee-  original, 
essary  to  be  preferred,  for  the  purpose  of  supplying  any  defects 
which  may  exist  in  the  form  of  the  original  bill,  or  may  have  been 
produced  by  events  subsequent  to  the  filing  of  it.     Bills  of  this  -^^  ^  ^^ 
description  are  called  bills  which  are  not  original.     Sometimes  a  nature  of 

original  bills. 


»'i 


I 


i 


VI.  { 9.    person,  not  a  part}*  to  the  original  rait,  seeks  U 

-y-  —'  ceedings  and  decree  in  the  original  suit  before  tl 

purpoae  either  of  obtaining  the  benefit  of  it,  or 

reversal  of  the  decision  which  has  been  made 

which  he  prefers  for  this  purpose  is  styled  a  bOl 

an  original  bill.' 

lian  of         Besides  the  different  divisions  of  the  bills  hi 

°^  ^^^''  original  hills  are  usually  divided  into :    1.  Origi 

relief;  and  2.  Original  bills  not  praying  relief.* 
ing  Original  bills  praying  relief  are   again  subdii 

heads:  1.  Original  bills,  praying  the  decree  of  the 
some  right  claimed  by  the  person  exhibiting  the  b 
to  rights  claimed  by  the  person  against  whom  the 
ingno  2.  Bills  of  interpleader;  and,  3.  Certiorari  bills.' 
not  praying  relief  are  of  two  kinds:  1.  Bills  to 
testimony  of  witnesses ;  and,  2.  Bills  of  discoveiy 
ity  of  modem  proceedings,  however,  renders  the 
division  of  bills  in  Chancery  comparatively  unimpi 
M  As  original  bills  of  the  first  kind  are  those  mos 

'•*^-  ited,  the  reader's  attention  wiU,  in  the  present  d 
cipally  directed  to  them.  The  other  descriptions 
more  particularly  considered,  when  we  come  to  tree 
of  the  Court  applicable  to  the  particular  suits  of 
the  foundation.  'Bills  which  are  not  original,  or  v 
in  the  nature  of  original  bills,  will  be  separately 
future  part  of  the  work ;  but  it  may  be  here  obser 
and  economical  modes  of  supplying  the  defects  i 
have  been  provided,  which  will  be  stated  in  the  pr 
which  have  rendered  bills  which  are  not  original  of 


Section  11.— The  Authoritj/  iojOt  the 

The  first  step  to  be  taken  by  a  party  who  prop< 
suit  in  Chancery,  nnlesfi  he  intends  to  conduct  thi 
is  to  authorize  a  solicitor  practising  in  the  Court  to 
conduct  it  on  his  behalf.  It  does  not  seem  to  bi 
such  authority  should  be  in  writing,*  although  it ' 

I  3iorj  Cq.  PI,  jj  IB,  10,  31.  v.  Filrlia,  8  L.  J.  Ch. 

*  U.  ficd.  U,  ST,  Bl;    atorr  Eq.  Fl.       aDlharity  rvquind  ini 
f  j  17-lS.  publio  compiiny,  hb 

■  Ld.  Red.  84,  ST,  48,  EO.  Company  ■.  Hsmwu 

'  l.d.  Ked.  SI,  OS,  61.  llSli  18  W.  U.  316,  \ 

*  Pix^chap.  JiXXIlI.;  uidBealE&ie  SM:  Exttrr  tc  Urnlil 
Vic  c.  es,  U  63.  68.  Bullflr,  6  Railirny  Co. 

.  I  -_.  .  ^.i1...  «  u   «.  IT  ,      ....      Miliority  lo  lui  or  dd 


sin 
uttnin   n 
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be  better  that  a  solicitor,  before  he  commences  a  suit,  should  be 
in  possession  of  some  written  authority  for  that  purpose ;  as  if  he 
is  not,  the  onus  of  the  proof  of  the  authority  will  be  cast  on  him.^ 
In  order  to  warrant  a  solicitor  in  filing  a  bill,  the  authority,  be  it 
in  writing  or  hy parcl^  ought  to  be  special;  and  it  has  been  held 
that  a  general  authority  to  act  as  solicitor  for  a  party,  will  not  be 
sufficient  to  warrant  his  commencing  a  suit  on  his  behalf:'  al- 
though, under  a  general  authority,  a  solicitor  may  defend  a  suit 
for  his  client.' 

The  rule  which  requires  a  solicitor  to  be  specially  authorized  to 
commence  a  suit  on  behalf  of  his  client,  applies  as  well  to  cases 
where  the  party  sues  as  a  co-plaintiff^  as  to  cases  where  he  sues 
alone ;  and  even  to  cases  where  his  name  is  merely  made  use  of 
pro  forma.  In  Wilson  v.  WUsorij^  Lord  Eldon  said,  "I  cannot 
agree  that  making  a  person  a  plaintiff  is  only  joro  forrnA^  and  I 
am  disposed  to  go  a  great  way  in  such  cases :  for  it  is  too  much 
for  solicitors  to  take  upon  themselves  to  make  persons  parties  to 
suits  without  a  clear  authority;  there  are  very  great  mischie& 
arising  from  it."  Now,  as  we  have  already  seen,  before  the  name 
of  any  person  is  used  in  any  suit  as  next  friend  of  any  in&nt, 
married  woman,  or  other  party,  or  as  relator  in  any  information, 
such  person  must  sign  a  written  authority  to  the  solicitor  for  that 
purpose,  and  such  authority  must  be  filed  with  the  bill  or  in- 
fonnation/  • 

If  a  solicitor  files  a  bill  in  the  name  of  a  person  without  having 
a  proper  authority  for  so  doing,  the  course  for  such  person  to  pur- 
sue, if  he  wishes  to  get  rid  of  the  suit,  and  is  the  sole  plaintiff  is 
to  move  that  the  bill  may  be  taken  off  the  file,^  or  dismissed  ^  with 
costs,  to  be  paid  by  the  plaintiff;  and  that  the  solicitor  who  filed 
the  bill  without  authority  may  be  ordered  to  pay  to  the  defendants 


Ch.  VI.  §  3. 


but  must  be 
speciali 


and  ftom  all 
the  plaintiffs. 


Written  au- 
thority to  use 
name,  as  next 
friend  or  rela- 
tor, maet  be 
filed  with  the 
bill  or  infor- 
mation. 


BiU  filed 
without  au- 
thority, how 
repudiated  by 
plaintiff: 

Motion  by 
sole  plaintiff; 


1  Pinner  o.  Knightii,  6  Beav.  174;  Hood 
V.  PhiliipH,  t».  176;  Maries  v.  Maries,  28  L. 
J.  Ch.  164,  V.  C.  W. 

s  Wilson  V.  Wilson,  IJ.  &  W.  467;  see 
also  Dundas  «.  Dutens,  1  Ves.  J.  196,  200; 
2  Cox,  286,  241;  bligh  v.  Tredgett,  6  De 
G.  &  S.  74;  16  Jur.  1101;  Bowley  v.  Sey- 
mour, 14  Jur.  218,  y.  C.  E-;  Rt  ilanby,  8 
Jur.  N.  S.  269 ;  S.  C  nom.  Norton  «.  Coop- 
er, 8  Sm.  &  G.  876;  and  see  SoUey  o. 
Wood,  16  Beav.  870,  where  it  was  held 
that  MU  authority  given  to  a  country  so- 
licitor is  sufilcient  to  warrant  his  town 
■gent  in  filing  a  bill. 

•  Wright  V.  Castle,  8  Mer.  12;  1  Smith, 
Ch.  Pr.  (2d  Am.  ed  )  106,  107. 

4  Where  a  suit  is  commenced  in  the 
names  of  several  persons  by  their  solicitor, 
the  Court  wilt  not  inquire  whether  such 
•nit  was  authorized  by  all,  unless  some  of 
them  objtfct  to  the  proceedings,  or  the  ad- 
Ter»e  party  shows  affinnatively  tliat  the 
suit  is  commenced  and  carried  on  in  the 


names  of  some  of  the  |»arties  without  an- 
thoritv.  Bank  Commissioners  v.  Bank  of 
Buffalo,  6  Paige,  497. 

fi  IJ.  &  W.  468. 

•  16  &  16  Vic.  c  86,  \  11,  ofite,  pp.  18, 
69, 110.  In  a  pte<>8ing  case,  an  informa- 
tion was  a  lowed  to  be  filed  without  the 
authority,  on  the  un<)ertaking  of  the  so- 
licitor to  file  it  the  next  day.  Attorney- 
General  0.  Murray,  18  W.  K.  66,  V.  C  K. 
As  to  tlie  liability  of  a  person  whose  name 
Is  u«ed  as  next  fnend  without  authority, 
whether  originally  or  in  the  place  of  one 
deceased,  see  Bligh  v.  Tredgett,  6  De  G.  & 
S.  74;  16  Jur.  1101;  Ward  v.  Ward,  6 
Beflv.  261. 

7  Jerdein  v.  Bright,  10  W.  R.  880,  Y.  C. 
W.;  Palmer  o.  Walesby,  L.  R.  8  Ch.  Ap. 
782 

8*  Wright  V.  Castle,  8  Mer.  12;  Allen  v. 
Bone,  4  Beav.  493;  Cros«>lev  v.  Crowther, 
'9  Hare,  884;  Atkinson  «.  Abbot,  8  Drew. 
261. 


!• 


If 

i! 


their  coste  of  the  Buit,  or  to  repay  such  costa 
'  he  pays  them;  and  may  be  also  ordered  to  ) 
of  the  application,  and  his  incidental  expensi 
and  client.'  The  same  couree  should  be  pi 
several  plaintifis,  and  all  repudiate  the  sui 
more  of  several  plaintifib  desire  to  withdrt 
should  move  that  their  names  may  be  stni< 
that  the  solicitor  who  has  unauthorizedly  i 
be  ordered  to  pay  their  costs  of  the  suit, 
application.* 

The  motion  in  either  ease  mast  be  snppa 
the  respective  applicants  themselves,  that 
without  any  authority  from  them.*  To  av 
an  application,  the  solicitor  agiunst  whom  : 
distinctly,  upon  affidavit,  that  he  had  a  spei 
party  moving  to  institute  the  suit;  and  it  ¥ 
assert  generally,  in  opposition  to  the  pit 
authority  had  been  given.  In  Wright  v.  ( 
the  plaintiff  was  met  by  another  on  the  part 
that  an  action  had  been  brought  by  the  i 
plaintiSI  on  certain  promissory  notes :  to  n 
which  action  the  bill  had  been  filed,  althong 
directions  of  the  plainti^  yet  in  the  cours 
virtue  of  a  general  authority,  aa  the  plaintif 
Eldon  did  not  consider  such  authority  suffici 
,  Notice  of  the  intended  motion  must  be 
who  filed  the  bill ;  and  where  one  or  more, 
tifis  move,  notice  must  also  be  served  on  tl: 
the  defendants,  whose  costs  of  appearance  : 
be  paid  by  the  solicitor,  if  the  motion  suece 
plaintiff  applies,  service  on  the  defendants  L 
before  decree;  and  in  a  recent  case  their  cos 
improperly  served,  had  to  be  borne  by  the  p 
The  motion  should  be  made  as  soon  as  p 
tiff  has  become  acquainted  with  the  fiict  of 
instituted  in  his  name :  for  although,  as  1 
solicitor,  the  mere  fiict  of  the  plaintiff  having  i 

IS;  Pitmer      Slfi,  vban  ■ 


Ihe  order  fn  Allen  ..  Bone.  Selon.  863,  No. 

the  M»ter'. . 

1;  lSrailhCh.Pr.(2dAn..ed.)10T.    For 

For  form  of  n 

ronn  of  notJ<^e  of  motion,  us  Vol.  HI. 

»  For  form 

»  Tabbtrnor  ..  T.bO.rnor.  3  Keen,  BT9. 

•  8  Mer  IS 

For  tha  i^rder  in  Ibil  ™»B,  fee  Selun,  8fi3, 

t  Tibbora. 

No.  2-,  and  me  Wiison-i.  Wilton,  1  J.  & 

Selon,  SW;  I 

W.  U7;  Pinner [>.  KnlRhlii,  B  Beav.  IT^; 

Finnerr-KD 

HooU  V.  Phillips,  a.  178  ;  ,«,  iiliD  Milini 

'Jndmni 

».  Greenwij,  10  Bcv.  U4;  13  Jur.  W, 

W. 
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his  name  should  be  struck  out  from  the  record  will  not  exonerate    Ch.  VI.  §  2. 

the  solicitor ;  *  yet,  as  between  the  plaintiff  and  the  other  parties, 

the  Court,  if  there  has  been  delay  on  his  part  in  making  such 

application,  will  not  generally  dismiss  the  bill,  but  will  so  frame 

the  order  as  not  to  prejudice  any  of  the  parties  to  the  cause.*   The 

last  observation  applies  more  especially  to  cases  where  the  person 

whose  name  has  been  used  without  due  authority,  is  co-plaintiff 

with  others :  for  it  can  scarcely  happen,  where  he  is  sole  plaintiff, 

that  defendants  should  have  an  interest  in  resisting  an  application 

to  dismiss  the  bill  with  costs  (except  indeed  after  decree) ;  but 

where  he  is  co-plaintiff  it  frequently  happens  that  dismissing  the 

bill  would  interfere  with  the  interest  of  the  other  plaintiffs,  or 

diminish  the  security  of  the  defendants  for  costs :  in  such  cases, 

the  motion  will  usually  be  saved  to  the  hearing,  and  then  the 

solicitor  will  be  ordered  to  pay  all  the  costs  and  expenses  of  the 

party  whose  name  has  been  used  without  authority.'    And  ftirther 

than  that,  the  solicitor  was,  in  the  case  of  Dundas  v.  Ihitensy^ 

ordered  to  pay  to  the  defendants  the  difference  between  taxed 

costs  and  their  costs  and  expenses. 

Where  a  co-plaintiff  was  not  apprised  that  his  name  had  been  where  piai 
made  use  of  without  his  authority  till  after  the  bill  had  been  dis-  tiff makes^s- 
missed  with  costs,  and  he  was  served  with  a  subpoena  to  pay  them,  diwmou. 
Lord  Eldon,  upon  motion,  ordered  the  sohcitor  to  pay  to  the 
defendant  the  costs,  which  had  been  ordered  tcf  be  paid  by  the 
plaintiffs  to  the  defendant ;  and  also  to  pay  to  the  plaintiff  who 
made  the  application  his  costs  of  the  application,  as  between  so- 
licitor and  client.*  By  the  order  made  upon  that  occasion,  the 
solicitor  was  ordered  to  pay  the  whole  costs  to  be  paid  by  all  the 
plaintiffs  to  the  defendants ;  but  he  was  to  be  at  liberty  to  make 
any  application  as  to  those  costs,  as  against  the  other  plaintifi, 
as  he  should  be  advised.^ 

As  connected  with  this  subject,  it  may  be  noticed  here,  that  in  when  previ- 
certain  cases  it  is  necessary,  before  a  suit  is  commenced,  to  obtain  ous  sanction 
the  sanction  of  the  Court  to  its  institution.     The  cases  in  which  essary; 
this  is  most  usually  done,  are  those  in  which  the  suit  contemplated 


ain- 


»  Hall  V.  Laver,  1  Hare,  671 :  6  Jar  241 ; 
aee  also  Bur^^e  «.  Brutten,  t  Hare,  878 ;  7 
Jur.  968,  as  to  the  Hen  of  a  solicitor  upon 
a  fund  recovered  in  the  cause. 

3  1  itterton  v.  Osborne,  1  Dick.  860;  and 
ae«  Tarbuek  v.  Tarbuck,  6  Beav.  184; 
Pinner  V.  Kni^bts,  ib.  174;  Hood  v.  Phil- 
lips, Uk  176;  Bligh  v,  Tredgett,  6  De  G.  & 
S.  74;  16  Jur.  1101. 

*  See  DundHs  v.  Dotens,  2  Cox,  286, 
241;  lYes.  J.  196. 

«  1  Ves.  .1.  200. 

ft  Wade  V.  Stanley,  IJ.  &  W.  674. 

•  S.  C.  Keg.  Lib.  B.  1819,  fo.  1886.  For 
other  casea  where  a  plaintiff,  or  a  next 


friend,  has  applied  to  be  relieved  from  or- 
ders for  pH3rment  bv  them  of  money  or 
costs,  without  their  knowledge  of  the  suit, 
Me  Hood  n.  Phillip*,  6  Beav.  176;  Wardr. 
Ward,  ib.  261;  Bligh  v.  1  redgett,  6  l)e  6. 
&  S.  74;  16  Jur.  1101;  Re  Manbv,  8  Jur. 
N.  S.  269;  S.  C.  nom,  Norton  v.  Cooper,  8 
Sm.  &  G.  876.  In  Hall  v.  Bennett,  2  S.  & 
S.  78,  where  the  bill  had  been  dismissed 
with  costs  ibr  want  of  prosecution,  the 
plaintiff's  solicitor  was  ordered  to  pay  the 
defendant's  coHts:'the  plaintiff  hRving  nb- 
sconded  before  suit,  and  never  authorized 
or  sanctioned  it. 


THE   BILI.. 

i  3-  is  for  the  benefit  of  an  estate  which  U  already 
—^  proceeding  in  Court,  and  the  expenses  of  which  a 
of  such  estate.  Thus,  where  there  is  a  suit  pendit 
istratton  of  assets,  and  it  becomes  necessary,  in 
the  estate,  that  a  suit  should  be  institnted  againe 
et«  estate,  it  is  usual  for  the  personal  representati^ 
^  filing  a  bill,  to  apply,  in  the  administration  suit 
Bi^i  the  Court  to  exhibit  a  bill  for  that  purpose.  An< 
has  been  instituted  for  winding  up  partnership 
dissolution,  and  a  receiver  has  been  appointed  t< 
standing  efiects :  if  it  is  necessary,  \a  order  to  re 
to  the  partnership,  that  the  receiver  should  ins 
that  purpose,  application  should  be  made  to  the  C 
of  Borne  of  the  parties,  that  the  receiver  may 
file  the  necessary  bill  in  the  names  of  the  parti 
observed  that,  in  all  such  cases,  the  Court  would 
rect  the  institution  of  such  a  suit  upon  motion,  a 
ed  by  affidavits,  without  previously  referring  it  t 
inquire  whether  it  would  be  for  the  beaefit  of  the 
joint  expense  it  was  to  be:  anless  the  other  p: 
being  of  age,  and  competent  to  consent,  chose  to 
ence.'  Now,  however,  the  proper  mode  of  appli 
of  this  description  is  by  summons  at  Chamber 
affidavit  or  other  evidence  of  the  &cts  from  wMc 
determine  whether  the  proposed  suit  is  proper  t 
and  the  opinion  of  an  Equity  barrister,  in  actual  p: 
required,  that  there  is  a  good  ground  of  suit. 

In  the  same  manner,  where  the  property  of 
subject  of  a  suit  already  depending,  and  it  becomi 
another  snit  should  be  instituted  on  behalf  of 
usual,  before  any  steps  are  taken  in  it,  to  obtain 
summons,*  an  order  sanctioning  such  contemph 
as  being  for  the  benefit  of  the  infant.'  It  is  to  b 
ever,  that  such  order  can  only  be  made  where  the 
infant  is  already  subject  to  the  control  and  di 
Court  in  another  suit ;  and  that  in  ordinary  cases 
commences  an  original  proceeding  on  behalf^of 
next  friend,  he  is  considered  as  taking  upon'^i 
responsibility  of  it ;  nor  will  the  Court,  either  be 
commencement  of  the  proceeding,  direct  an  in< 
will  be  for  the  infant's  benefit,  at  the  instance  ol 
himself  (unless  in  cases  where  there  are  two  or  m< 
by  different  next  friends  for  the  same  object) : 

■  Sm  mtt,  p.  80. 
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have  seen,  it  will  sometimes  do  so  at  the  instance  of  other  par- 
ties.^ 

It  has  been  before  stated,  that  the  committee  of  the  estate  of 
an  idiot  or  lunatic  ought,  previously  to  instituting  a  suit  on  his 
behalf^  to  obtain  the  sanction  of  the  Lord  Chancellor  or  Lords 
Justices  to  the  proceeding;^  and  that  in  the  case  of  suits  by  the 
assignees  of  bankrupts,  it  is  necessary,  previously  to  instituting 
the  suit,  to  procure  the  sanction  of  the  Court  of  Bankruptcy.' 
And  in  like  manner,  before  a  suit  can  be  instituted  on  behalf  of 
a  charity,  unless  by  the  Attorney-General,  the  sanction  of  the 
Charity  Commissioners  must  be  obtained.^ 

It  is  to  be  observed  that,  with  respect  to  all  the  above-mentioned 
cases,  in  which  it  is  stated  to  be  right,  previously  to  the  institution 
of  a  suit,  to  obtain  the  proper  sanction,  the  omission  to  obtain 
Buch  sanction  is  not  a  ground  upon  which  a  defendant  to  the  suit 
can  object  to  its  proceeding.* 


Ch.  VI.  §  3. 


Committees 
of  luDAtics. 


Assignees  of 
banlmipts. 


Omission  to 
obtain  sanc- 
tion cannot  be 
taken  advan- 
tage of  by 
delendant. 


Sbction  m.  —  By  whom  Prepartd. 

The  solicitor  being  duly  authorized,  the  next  step  in  the  in-  strictly 
stitution  of  a  suit  is  to  have  the  bill  properly  prepared.    The  ^W"^.  ^^ 
daty  of  drawing  the  bill  ought,  strictly,  to  be  performed  by  the 
solicitor,  who  is  allowed  a  fee  for  so  doing ; '  but  as  the  rules  of 
Court  require  that  the  draft  should  be  signed  by  counsel,^  and  as  nsoally  by 

counsel. 


1  An%  pp.  71,  80. 

*  AnU^  p.  86. 

*  ifn/e,  p.  66. 

«  16  &  17  Vic  c.  187.  %  17;  see  posf, 
Chap.  XLV.  §  2,  CknriinlU  Truits  Acts, 

*  Havinff  regard  to  the  worilsof  the  17th 
aection  of  toe  Charitable  Tru«ts  Act  above 
referred  to,  it  would  seem  doubtful  whether 
the  want  of  sanction  would  not  be  an  ob- 
jection which  a  defendant  might  talie  to 
the  suit*ft  proceeding. 

*  Regul.  to  Ord.  2d  Sched. 

»  Ord.  VIII.  1,  2;  Storv  Eq.  PI.  §§  47, 
M9;  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  106; 
Ayekboum  Ch.  Pr.  (Lond.  ed.  1844)  6,  6; 
Coop  Eq.  PI  18;  Dwight  t;.  Humphreys, 
8  McLean.  104;  Davis  v.  Davis.  4  C.  £. 
Gnen  (N.  J  ).  180;  Wright  v.  Wriprht,  4 
HaUt.  Ch  (N.  J.),  168;  Chancery,  Rule  1, 
of  New  Jerf>ey,  2  McCarter,  618;  HHtch  v. 
Eustaphieve,  1  Clarke,  68  ;  see  Belknap 
9.  Stone,  1  Allen,  672, 674 ;  Bums  v.  Lynde, 
6  Allen,  806.  The  signing  on  the  back 
of  the  bill  is  sufficient  Dwight  v.  Hum- 
^reys.  8  McT^an,  104.  The  24^h  Equity 
Bole*  or  the  United  States  Supreme  Court 
cxprpsslv  requires  the  signature  of  counsel 
to  the  bill,  **  which  shall  be  considered  as 
an  affirmation  on  hi»  purr,  that  upon  the 
inatructions  given  to  him,  and  the  case 
laid  before  him,  there  is  good  ground  for 


snit^  in  the  manner  in  which  it  is  fram<>d." 
Where  a  corporation  is  plaintiff,  the  bill,  if 
not  a  sworn  one,  is  drawn  in  the  name  of 
the  corporation,  by  its  chartered  title,  and 
signed  by  counsel.  In  cases  where  the 
bill  is  to  be  sworn  to,  it  should  be  signed 
by  the  officer  making  the  oath.  1  Uoff. 
dh.  Pr.  96;  1  Barl>our  Ch.  Pr.  44.  The 
bill  need  not  be  utider  the  corporate  seal ; 
that  it  is  the  bill  of  the  corporation  is  suf- 
ficiently vouched  for  bv  the  signature  of 
the  solicitor,  who^  authority  need  not  be 
exhibited.  George*s  Creek  Oo.  v.  Detmold, 
1   Md.  Ch.  Dec.  871.     If,  however,  the 

Elaintiff  manages  his  cause  in  person,  as 
e  may,  the  bill  must  be  signed  by  him ; 
and,  in  such  case,  it  would  appear  that  a 
bill  need  not  be  signed  by  counsel.  See  1 
Uoff.  Ch.  Pr.  97.  The  rulen  include  infor- 
mations, see  Pre!.  Ord.  10  (4).  The  signa- 
ture  of  the  Attomey-Geneml  is  reouir^  to 
an  information,  and  to  an  ami'nament  of 
it,  in  addition  to  the  signature  of  the 
counsel  who  ^ttles  the  draft.  In  Attomey- 
Geneml  V.  Fellows,  1  J.  &  W.  264,  an 
amended  information  was  ordere<l  to  be 
taken  off  the  file,  because  it  had  not 
been  sanction^  by  the  Attorney-General, 
though  he  had  signed  the  original  informa- 
tion. For  forms  of  notice  of  motion  in  such 
case,  see  Vol.  III. 


Must  be 
signed  by 
counsel' 


(oUket 


Forgery  of 


much  of  the  auccees  of  the  suit  may  depend  up 
which  the  bill  ia  framed,  it  has  been  found  hk 
practice  that  the  bill  should  be  prepared  as  « 
couneel;  and  accordingly,  except  in  particular  ca 
draft  of  the  bill  being  prepared  by  the  Bolicitor,  an( 
sel  for  his  perusal  and  signature,  the  instructions  t 
are  generally,  in  the  first  instance,  laid  before 
prepares  the  draft  from  those  instructions,  and 
his  signature  to  it.'  If  neither  the  draft  of  the 
or  engrossment  of  it  be  signed  by  counsel  befoi 
or  the  hand  be  counterfeit  or  disowned,  the  bill 
on  tlie  defendant's  demurrer  or  motion."  Thi 
Hvrton,'  a  demurrer  was  allowed  to  an  amende* 
name  of  counsel  did  not  appear  to  the  bill ;  and  i 
of  the  record  or  an  office  copy,  the  name  of  ■ 
appear  subscribed  to  the  bill,  the  Court  will,  ol 
order  it  to  be  taken  off  the  file.* 
I  The  usual  course,  however,  in  such  a  case,  app 
defendant  to  move  that  the  bill  may  be  taken  off 
the  costs  may  be  paid  by  the  plaintiff'  It,  upo 
any  doubt  arises  whether  the  draft  of  the  bil 
counsel  or  not,  the  Court  may  direct  an  inquiry  i 
if  it  appears  that  it  was  not  signed  by  counse! 
ordered  to  be  taken  off  the  file,  and  the  plainti; 
the  defendant  bis  costs.*  A  motion  to  take  th 
with  costs,  may  also  be  made  where  the  draft 
afi«r  it  was  signed  by  counsel,'' 

Where  it  appeared  that  a  solicitor  had  foi^d 
to  a  pleading,  be  was  fined  20/.,  and  committee 
paid;  the  party  for  whom  he  acted  was  also  fine< 


■  Tbe  b]ll  must  be  nlgnea  by  coniiHl. 
'he  mere  signature  of  coansel  by  snotber 
erson  is  nnt  h  compliance  wiih  Ibe  rule, 
ither  in  spirit  or  letter.  Counael,  before 
nnexing  his  name  to  ■  bill,  Bbaoli)  have 

J   ..      _  igju  informed  uf  its  con- 

tmer  si  would  natMj  him 
(bst  hs  miehl  certifv  that  tbe  biLl  ilsled  > 
Giiee  on  which  Ihe  plaintilT  might  be  en- 
tilled  lo  relief,  let  fonb  wtlh  so  mnch  re- 
gird  to  Ihe  ei>iien'isl  rules  of  pleiding,  anil 
praying  relief  ■ 


It  to  Ihe  c 


n  of  ilie  Court.  Per 
Chancellor  Zabriskie,  in  Davis  v.  Davia,  1 
C.  R.  Green  (N.  J.},  IBO.  181:  Me  RuleU 
of  the  Equity  Rules  of  the  United  Stalei 
Supreme  Court. 

a  WriglitB.  Wright,  4' Hal8t.Cb.  (N.J.) 
)G8:  Ilavix).  I)sYiB,4C.E.(:reen(N.J.), 
160  !  Carey  v.  Hatch,  a  Edv.  Ch.  180; 
Panridjje  e.  Jack>an,  3  tdw.  Ch.  MO. 
It  cannot  be  ligutil  slierwards  without  an 


order  of  Court.    T 

Edw.  Ch.  620.  Tl 
of  counsel  is  a  del 
amendment.  Wriy 
Ch.  (N.J.)  163, 

*  6  Mad.  878. 

•  French  v.  Dei 
Where  the  plaintii 

^"™d°1oIhebi"i 
an  order  of  conrse. 


lure,  see  Coppeard 
408,  U.  R. 
*  For  form  of  no 
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Where  the  same  counsel  who  signed  the  draft  of  the  original    ^-  ^'  §  *• 
bill  amends  his  former  draft,  which  has  his  signature,  it  is  not  t    — ' 

necessary  that  he  should  sign  the  draft  again,  as  the  signature  will  UnneceMaiy 
be  applied  as  well  to  the  amendment   as  to  the  former  draft;  inal^«a 
nor  is  it  necessary  that  there  should  be  a  second  signature  to  the  ^s^*p^ 
record.     But  if  the  amendments  are  made  by  another  counsel,  bill; 
then  it  is  necessary  that  there  should  be  a  second  signature.^    The  unless 
usual  practice,  however,  is  for  counsel  in  all  cases  to  re-sign  the  ^^iercoim- 
draft;,  whenever  he  amends  it.^  ^^' 

By  one  of  the  orders  of  the  Court,  it  is  ordered,  that  no  counsel  Order  of 
ahall  sign  any  bill,  answer,  or  other  pleading,  unless  it  be  drawn,  Sj^^J^JJ 
or  at  least  perused,  by  himself  before  it  is  signed;    and  that  signatuiBof 
counsel  shall  take  care  that  deeds,  writings,  or  records  be  not  br^^i^and 
unnecessarily  set  out  therein,  in  hoBC  verba ;  but  that  so  much  of  8<»nd*l- 
them  only  as  is  pertinent  and  material  be  set  out  or  stated,  or  the 
effect  and  substance  of  so  much  of  them  only  as  is  pertinent  and 
material  be  given,  as  counsel  may  deem  advisable,  without  need- 
less prolixity ;  and  that  no  scandalous  matter  be  inserted  therein.' 


Section  W.—T?ie  MaUer  of  the  BiU. 

An  original  bill  in  Chancery  is  in  the  nature  of  a  declaration  at  General  na- 
Common  Law,*  or  of  a  libel  and  allegation  in  the  Spiritual  Courts.*  E^^tjr.  ™ 
It  was,  in  its  origin,  nothing  but  a  petition  to  the  Ejng,  which, 
after  being  presented,  was  referred  to  the  Lord  Chancellor,  as  the 
keeper  of  his  conscience ;  *  and  a  bill  still  continues  to  be  framed 
in  the  nature  and  style  of  a  petition :  though  it  is  now,  in  the 
first  instance,  generally  addressed  to  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great 
Seal.' 

Where  a  bill  prays  the  decree  of  the   Court,  touching  rights  what  it  must 
claimed  by  the  person  exhibiting  it,  in  opposition  to  rights  claimed  «>»t*i^ 
by  the  person  against  whom  it  is  exhibited,  it  must  contain  a 
statement  showing  the  rights  of  the  plaintiff  or  person  exhibiting 
the  bill,  by  whom  and  in  what  manner  he  is  injured,  or  in  what  he 
wants  the  assistance  of  the  Court,^  and  in  all  cases,  the  bill  must 


I  Webftter  v.  Threlfall,  1  S.  &;  S.  185; 
Braithwaite's  Pr.  804 ;  ree,  bowerer,  Bnrch 
«.  Rich,  1  R.  &  M.  156,  158. 

>  Where  the  amendments  proposed  to 
be  made  in  tho  bill  are  merely  or  clerical 
errors  in  name^,  dates,  or  sums,  snd  such 
errors  are  sppcified  in  the  order  aothorizinf? 
the  smeiidments,  the  signatare  of  counsel 
to  such  Nmendroents  is  not  required; 
Braithwalte's  Pr.  804. 

»  Ord.  VIU.  2;  see  Davis  o.  Davis,  4  C. 


E.  Green  (N.  J.),  180, 181;  Hood  v.  Irwin, 
4  John.Ch.  487 ;  24th,  26th,  and  27th  Equity 
Rules  of  the  United  States  Supreme  Court, 
stated  in  note  to  Story  Eq.  PI.  §  266. 

4  8  Bl.  Com.  442. 

<(  8  Bl.  Com.  442;  Gilb.  For.  Rom.  44. 

*  See  1  Sjpence,  Eq.  Jur.  885,  et  uq. ;  1 
Ld.  Camp.  Chancellors,  Intro.  •&.  266,  842. 

T  Coop.  Eq.  PI.  8. 

B  Seepoit^  ** stating  part"  in  this  chap- 
ter.   A  bill  may  be  dimwn  with  a  doable 


contain,  aa  concisely  as  may  be,  a  Dairatire  of 
matters,  and  circumatances  on  which  the  plainti 
pray  specifically  for  the  relief  the  plaintiff  ma 
entitled  to,  and  also  for  general  relief  Th 
prayer  form  the  substance  and  esaence  of  ever 
entering  more  in  detail  into  the  con^deration 
bill,  the  reader's  attention  should  first  be  drawn 
rules  and  principlea  by  which  persona  framing 
guided  in  the  performance  of  their  task. 

In  the  firet  place  it  ia  to  be  observed,  that  ev 
clearly  that  the  plaintiff. has  a  right  to  the  tl 
such  an  interest  in  the  aubject-matter  *  as  gi^ 
institute  a  suit  concerning  it.*  It  would  be  fore 
of  this  work  to  attempt  the  enumeration  of  tl 
which  bills  have  been  dismissed,  because  filed  b] 
interest  in  the  subject-matter,  or  no  right  to  in 
concerning  it:  to  do  ao,  indeed,  would  necei 
consideration  of  the  general  principles  of  Eqn 
more  fitting  for  a  treatise  upon  the  equitable 
Court  than  for  a  book  upon  its  practice.  All 
I  said  upon  this  subject  is,  that  if  it  is  not  shon 
the  party  suing  has  an  interest  in  the  subject-m 
title  to  institute  a  suit  concerning  it,  the  defen 


trpect;  *n  that,  ir  one  ((ronTid  Ail,  the 
plainttiT  rnav  rely  upon  another,  UcCoD- 
D«ll  c  UcC^imell.  llVc.  HH);  Hu'^f  e. 
CI  rk.  1  Sm.  k  U.  131:  Bainn  e.  McGee, 
1  Sm.  &  H  WS;  Lit'a  v.  H'nilennn,  1 
Bland,  188;  Uiltii*.  Metealf.IA  K.  »a»h. 
tTT;  Bimeltv.  Wo'.di>.lJon«s  Rq.lN-C.) 
198.  A  Utii  rramed  wUb  a  double  i»pe<» 
mnat  be  cnnn'Mtnt  with  'utelt.  Hart  >. 
HcR«M,  Walker  i:h.  41T. 

1  The  rale  in  MaKuchurctts  by  Slatula 
is,  that  the  material  fictt  and  circumotan- 

immaleri.il  and  irrelevant  matt'en.  R«n^ 
Sta's.  c.  lis,  (  S:  Mhh.  Ch.  Pr.  Rule  1. 
The  rulet  of  Chancery  Pmclire  in  Maine 
require  Ihe  bill  'o  Mt  forth  olearlT,  luccincr- 
Iv,  an'i  preci*i'iy,  the  (acta  and  c>iu»ii  of 
coinpiainu  Unviiton  K.  Uaratow,  38  Maine, 
177.  A*  tn  the  remedy  for  verboe-iie'e 
ID  H  bill,  aee  Williami  «.  3eiloQ,  IB  Wis. 


in  Eq..il 


!o  the  Court  for  relief 
vrA  an  the  defendant, 


pronertr  cnmiata, 
claim  nf  title  till' 

^unl.'lMrCarte 
*  l.d.  Red-  in 
BriKhl,  it.  Scl 
Dre*  785!Cnluri) 
ST;  IC.  P.Conp 
Kennebec  &  I'ort 
and  Kenneliec  R 
18Gj  Sinrv  E(\.  I 
day,  II  Paifw,  t 
N.  Y.  (6  Selden) 
SI  kU.  91.  It  ia 
ca<ee  of  bllli  In 


in  Equi'v.  In  tbi 
State),  the  dliH 
the  face  of  the  bil 
Uke  Jur'iidiction 


ogHlorf, 
.  r.  ■         .     properly 

amended,  relief  may  N  nmnted  upon  it. 
Brlknaiie.  Htane,  1  Allen.  &71. 

*  Tbe  xubject-malter  rheuld  be  properly 
dBKrihwd.  A  bill  for  the  foretloHure  of  ■ 
chattel  mortgage  ahoald  allow  of  what  the 
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thus,  where  a  plaintiff  claims  under  a  will,  and  it  appears  upon  the    Cr.  YI.  $  4. 
construction  of  the  instrument,  that  he  has  no  title,  a  demurrur  t    — ' 

will  be  allowed.  In  Brownsword  v.  JSdwards^  which  is  the 
case  referred  to  in  Lord  Redesdale,  in  support  of  the  above 
proposition,  Lord  Hardwicke  is  reported'  to  have  said,  upon  the 
argument  of  a  demurrer,  that  if  the  Court  had  not  been  satisfied, 
and  had,  therefore,  been  desirous  that  the  matter  should  be  more 
fully  debated  at  a  deliberate  hearing,  the  demurrer  would  have 
been  overruled,  without  prejudice  to  the  defendant's  insisting  on 
the  same  matter  by  way  of  answer ;  but  in  a  note  to  his  treatise,' 
Lord  Redesdale  observes,  that  ^  perhaps  this  declaration  fell  from 
the  Court  rather  incautiously:  as  a  dry  question  upon  the  con- 
struction of  a  will  may  be  as  deliberately  determined  upon  argu- 
ment of  a  demurrer,  as  at  the  hearing  of  a  cause  in  the  ordinary 
course,  and  the  difference  in  expense  to  the  parties  may  be  con- 
siderable.^ Of  the  truth  of  this  observation  there  can  be  no 
doubt ;  and  it  is  much  to  be  wished  that,  in  cases  of  this  descrip- 
tion, where  the  right  of  the  plaintiff  in  the  subject-matter  of  the 
suit  depends  upon  a  simple  point,  such  as  that  of  the  construction 
of  a  will,  the  practice  of  demurring  to  the  bill  were  more  frequent- 
ly resorted  to,  as  by  such  means  considerable  expense  might  fre- 
quently be  saved :  for  if  it  appears  at  the  hearing  that  the  party 
filing  the  bill  is  not  right  in  the  construction  he  puts  upon  the 
instrument,  the  bill  must  be  dismissed:  which,  if  the  plaintiff's 
bill  had  been  demurred  to  in  the  first  instance,  would  have  been 
the  result,  without  the  additional  expense  caused  by  the  other 
proceedings.* 

The  rule  that  a  plaintiff  should  show  by  his  bill  an  interest  in  Role  not 
the  subject-matter  of  the  suit,  applies  not  to  one  plaintiff  only,  but  ^"^",!?  Jy» 
to  all  the  plaintifl& ;  and  if  several  persons  joined  in  filing  a  bill, 
and  it  appeared  that  one  of  them  had  no  interest,  the  bill  was 
formerly  open  to  demurrer :  ^  though  it  appeared  that  all  the  other 
plaintiff  had  an  interest  in  the  matter,  and  a  right  to  institute  a 
suit  concerning  it.    This,  as  we  have  seen,  is  no  longer  so ;  but 


1  8  Veg.  S.  248,  S47;  and  see  Mortimer 
«.  Hartler,  S  De  G.  k  S.  816;  Evans  v. 
Evanfi,  l6  .lur-  6M,  L.  JJ.;  Cochrane  v. 
Willi^  10  Jur.  N.  S.  163,  L  JJ.;  OJIinff- 
wood  c.  RiiMell,  10  Jur.  N.  S.  1062;  18  W. 
R.  68,  L  JJ.;  Lautourtf.  Attomev-Creneral, 
11  Jur.  N.  S.  48;  18  W.  R.  805/L.  JJ. 

2  \A.  Red.  164,  n.  ip), 

*  But  where  the  defendant  allows  the 
emote  to  be  brought  to  a  hearing  in  such  a 
caf«,  the  practice  i«  to  di«*mia8  the  bill 
without  co^ts.  Hill  «.  Reardon,  2  S.  &  S. 
481.  489;  Jones  v.  I)a%'ids,  4  Russ.  278; 
Hollinjpworfb  v.  Shaketihafl,  14  Beav.  402; 
Webb  V.  England.  29  Beav.  44;  7  Jur.  N. 
8.  168;  Ernest  v.  Wise,  9  Jar.  N.  S.  146; 


11  W.  R.  206,  V.  C.  K.;  Nesbitt  v.  B^r- 
ridge,  9  Jur.  N.  S.  1046;  11  W.  R.  446,  M. 
R.;  Godfrev  v.  TnchLer,  9  Jur.  N.  S.  1188; 

12  W.  R.  88,  M.  R.;  and  see  Sanders  «. 
Benson,  4  Beav.  860,  867. 

^  See  the  Mayor  and  Aldermen  of  Co]. 

Chester  r. ,  1  P.  Wms.  696;  Troughton 

ti.  Gettey,  1  Dick.  882  ;  Cuff  v.  Pliitellf 
4  Ru<8.  242  :  llaket>eace  «.  Haythome, 
4  Russ.  244:  King  of  SpHtn  v.  Machado,  4 
Ru8«.  226;  Delondre  v.  ShHw,  2  Sim.  287; 
Pag<*  V.  Town«end,  6  Sim.  896;  S^orv  Eq. 
PI.  §§  609, 641, 644 ;  Clnrkson  r.  DePeyster, 
8  Paige,  886;  Manning  «.  Gloucester,  6 
Pick.  6. 


FUiDtiff'B 

inumt  moil 
beeiiiting; 


bat  m>}r  to 
Mcure  trust 
piopcrtjr. 


BiUbTl* 


uid  bii  ctiil- 

per^tuBts 
tefllimoDv  to 
bU  mamige, 

luppaited; 


the  Coart  may  make   ench   order,  on  the 
'  requires:'  it  mast  not,  however,  be  sappoM 
important  to  avoid  joining  a  plaintiff  who  1 
bill. 

The  plaintiffi  in  a  suit  must  Dot  only  Bb< 
subject-matter,  but  it  must  be  an  actual  exit 
posBibility,  or  even  probability,  of  a  futn 
sufficient  to  sustain  a  bill;'  therefore,  wht 
ing  as  a  devisee  in  the  will  of  a  person  w 
lunatic,  brought  a  bill  to  perpetuate  the  testi 
the  will,  against  the  presumptive  heir-atr-1 
sons,  who  would  have  been  entitled  to  the 
lunatic,  if  he  had  been  then  dead  intestate 
supposing  him  Iegitimat«,  brought  a  bill  ii 
lunatic  to  perpetuate  the  testimony  of  witne 
against  the  Attorney-General,  as  sopportin 
Crown,*  demurrers  were  allowed.  For  the  ] 
had  no  interest  which  could  be  the  subject 
tained  no  character  under  which  they  could 
therefore  the  evidence,  if  taken,  would  have  b 
Upon  the  same  principle,  it  has  been  held, 
Bustdned  by  a  purchaser  from  a  contingent 
interest  in  the  property,  against  a  tenant  for 
title  deeds :  although  a  bill  would  lie  for  thai 
entitled  to  a  vested  remainder.'  But  it  ni 
that  contingent  remainder-men  can,  in  no  ( 
in  many  cases  (such  as  suits  for  the  administr 
the  tnist  property  to  which  they  are  contin 
persons  may  properly  be  plaintifis ; '  and  on 
at  the  soit  of  such  persons,  for  the  paymen 
Court" 

A  bill  filed  by  a  person  wbo  filled  the  cl 
tail  in  remainder,  and  bis  children,  to  perpeti 
marriage  of  tbo  tenant  in  tail,  could  not  bt 
the  father,  being  confessedly  tenant  in  tal 
have  no  interest  whatever  in  proving  the  fact 


1  nitU  V'k.  e.  86,  i  48,  ante,  p.  SOS. 

'  l.d.  Bed.  166;  and  we  obierviitioiii  of 
I.flr'1  Cullcnbim,  in  Finden  e.  Slaphenii.  i 
I'hil.  U»;  1  C.  P.  Coop  S2et  10  Jur.  lOlBi 
l>>vi*  e.  Angel,  31  Beiv.  213;  S  Jut.  N.S. 
709. 1014. 

»  SHckvill  0.  Aylcworth,  1  Vem.  106;  1 
Eq  Ca.  Ab.  334,  pi.  E;  ace  ^so  1  Pni. 
Aim.  eOO,  where  the  form  of  demurrer  ia 


»  Story  Eq. 
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the  remainder  in  tail  being  vested  in  him ;  and  the  other  plaintiff    Ch.  TI.  §  4. 
(the  children)  were  neither  tenants  in  tail  nor  remainder-men  in  '^-^^    -' 
tail,  but  the  issue  of  a  person  who  was  de  facto  and  de  jwre  tenant 
in  remainder  in  tail,  having  the  whole  interest  in  him ;  and,  con- 
sequently, the  children  had  no  interest  in  them,  in  respect  of 
which  they  could  maintain  their  bill«^     Upon  the    same   prin-  nor  bill  by 
ciple,  where  the  dignity  of  Earl  was  entailed  upon  an  individual  ^^^^  ^^^ 
who  died,  leaving  two  sons,  the  eldest  of  whom  inherited  the  of  a  dignity. 
dignity :  upon  a  bill  filed  by  his  eldest  son,  in  his  lifetime,  against 
the  second  son  of  the  first  Earl,  and  the  Attorney-General,  to 
perpetuate  testimony  as  to  his  Other's  marriage,  a  demurrer  was 
allowed.* 

Where  the  plaintiff  does  iiot  show  an  exbting  interest  by  his  Diaclaimer  of 
bill,  the  disclaimer  or  waiver  of  one  defendant  in  his  favor  will  onedefendant 

ID  tavor  or 

not  sustain  the  bill  against  the  other  defendants.'  plaintiff 

Where,  however,  a  party  has  an  interest,  "  it  is  perfectly  imma-  J^ient!"*^" 
terial  how  minute  the  interest  may  be,^  or  how  distant  the  possi-  Minuteness 
bility  of  the  possession  of  that  minute  interest,  if  it  is  a  present  or  rem^ness 
interest.*    A  present  interest,  the  enjoyment  of  which  may  depend  interest 
upon  the  most  remote  and  improbable  contingency,  is,  nevertheless,  inunatenal, 
a  present  estate ;  and,  as  in  the  case  upon  Lord  Berkeley's  will,* 
though  the  interest  may,  with  reference  to  the  chance,  be  worth 
nothing,  yet  it  is  in  contemplation  of  law  an  estate  and  interest, 
upon  which  a  bill  may  be  supported."  ^ 

But,  although  a  plaintiff  may  have  a  present  estate  or  interest,  j^  incapabk 
yet,  ii'  his  interest  is  such  that  it  may  be  barred  or  defeated  by  the  of  beins 
act  of  the  defendant,  he  cannot  support  a  bill ;  as  in  the  case  put 
by  Lord  Eldon,  in  Lord  Duraley  v.  Fitzkardinge^  of  a  remainder- 
man filing  a  bill  to  perpetuate  testimony  against  a  tenant  in  taiL 
To  such  a  bill  it  seems  jbhe  tenant  in  tail  might  demur,  upon  the 
ground  that  he  may  at  any  time  bar  the  entail,  and  thus  deprive 
^e  plaintiff  of  his  interest.* 

A  plaintiff  must  not  only  show  in  his  bill  an  interest  in  the  gjj|  ^^^^ 
subject-matter  of  the  suit,  but  he  must  also  make  it  appear  that  he  show  a 
has  a  proper  title  to  institute  a  suit  concerning  it ;  ^^  for  it  very  ^^^^ 


i  Allan  V.  Allan,  15  Ves.  180, 185. 

*  £arl  of  Belfast  v.  Chichester,  2  J.  &  W. 
489  449  452. 

•^Griffith  V.  Ricketts,  7  Hare,  806  ;  14 
Jar.  106,  825  ;  Hollingsworth  v.  Shake- 
•haft,  14  Beav.  492. 

4  See  Seaton  v.  Grant,  L.  R.  2  Ch.  Ap. 
469,  468,  465. 

«  Story  Eq.  PI.  §  801. 

•  Lord  Dursley  v.  Fitzhardinge,  6  Ves. 
351. 

7  Per  Lord  Eldon,  in  Allan  v.  Allan,  15 
Yea.  185 ;  see  also  Davis  v.  Angel,  81  Beav. 


228;  8  Jur.  N.  S.  709,  1024;  2  Stoiy  £q. 
Jar.  §  1511. 

*  6  Ves.  262;  see,  however.  Butcher  v. 
Jackson,  14  Sim.  444,  and  the  observations 
of  Sir  L.  ShHdwell  V.  C.  at  p.  455. 

'  It  would  be  a  fruitless  exercise  of 
power  to  entertain  a  bill  to  perpetuate  evi- 
dence in  such  a  case.  Story  Eq.  PI.  |  301. 

10  Ld.  Red.  155.  It  is  not  essential  that 
the  plnintifTs  title  should  be  explicitly 
averred.  It  is  sufficient  that  it  may  fairly 
bo  inferred  flrom  the  facts  stated.  Webber 
v.  Gage,  89  N.  H.  182;  Story  Eq.  PI.  §  780; 
Clapp  V.  Shephard,  28  Pick.  228. 


THE  BILL. 

Tl-iL    often  happens,  that  a.  person  may  hare  an  interest 

•f——'   matter,  and  yet,  for  want  of  compliance  with  some  i 

itor        he  may  not  be  entitled  to  institnte  a  suit  relatinf 

uhat     ^°^  instance,  the  executor  of  a  deceased  pei-son  bai 

1  Uie      all  the  personal  property  of  his  testator ;  bat,  till 

the  will,  he  oannot  assert  his  right  in  a  Court  of  jui 

fore,  a  man  files  a  bill  as  executor,  and  does  not  sta 

has  proved  the  will,  the  bill  will  be  liable  to  demurr 

bill  1b        An  executor  may,  however,  it  seems,  pending  an 

^1^    probate,  file  a  bill  to  protect  the  estate,  by  obtainioj 

18         or  otherwise :  although  he  alleges  in  the  bill  that 

^  obtained  probate.* 

aoofof        Formerly,  it  was  necessary  to  allege  that  the  will 

'"'fi*^'    the  proper  Ecclesiastical  Court,  though  it  was  no 

mention  in  what  Court ; '  and  this  still  applies  to  t 

before  the  constitution  of  the  Court  of  Probate ;  * 

date,  it  is  conceived  that  it  is  sufficient  simply  to 

will  has  been  proved:  though  in  practice  it  is  usua 

it  has  been  proved  in  Her  Majesty's  Court  of  Pro! 

has  been  duly  proved.    Formerly  questions  often 

the  will  had  been  proved  in  the  proper  Court:' 

instance,  a  prerogative  probate  was  necessary;*  b 

tions  are  removed  by  the  constitution  of  the  pn 

Probate,  except  as  to  wills  proved    before  the 

1858.' 

tor.  If  an  executor,  before  probate,  file  a  irill,  allegin 

'p,^      proved  the  will,  such  allegation  will  obviate  a  demui 

an>t       however,  prove  the  will  before  the  hearing  of  the  c; 

g.         the  probate  will  be  suffioieut  to  support  the  bill,  al 

date  subsequently  to  the  filing  of  it.' 
rule  lu  liLe  manner,  a  plEuntifi'  may  file  a  bill  as  admii 

[^„'  he  has  taken  out  letters  of  administration,  and  it  wi 
to  have  them  at  the  hearing.^ 

1  Humphrejs  v.  Inglcdao,  1  P.  Wma.  HodgMa,  T  Vm.  W9;  1 

TGli  atury  Kq.  PI.  {  til6  ;  CbuDpioa  t.  1  Keen,  74,  TS)  UcMat 

Fuiah,  3  Edw.  Cb-  fiSI,  Sim.  4iS. 

>  NsiKtiins.  Metropolitui  Railway  Com-  1   30  Jc   21  Tie.   c 

pAiy,  1  l)r.  SiSm.  boS;  UJur.  N.  S.  788;  Cnancil  of  3d  Dee,  1B9 

MB  llKwilasi  V.  I.amtwrt,  1  J.  &  H.  4SB;  II.  478. 

Sb^er  D.  yioer,  18  \V.  U.  alS,  V.  C.  K.j  3  •  Uumpbie}-!  v.  In, 

Dr.  &  ^iD.  Sll;  Overington  v.  Ward,  84  TEO. 

But,  17Gj  iH'l  alw  puil,  Cbip.  XX}lIX.  *  Humphreys  v.  Han 

f  1,  at  to  oblalniug  recciven  prnding  liti-  S4S. 

gallon  ai  lo  probaLe.  1°  Fell  *.  Lutvidge, 

■  Eumpliniyi  v.  Ingkdon,   1  P.  Wmi.  phreyiir,  H umphrevB, 8 

t'la  &.  31  Vic.  e,  n.  (M  Call  V.  Ew'iiig,  1  Bli 

■  TuuHaao.  Flower,  S  P.  Wma.  see,  370;       v.  Potior,  11  Hao.  Slj 
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It  is  to  be  observed  that,  although  an  executor  or  administrator    Ch.  YI.  §  4. 
may,  before  probaie  or  administration  granted,  file  a  bill  relating  **- — y  — ^ 
to  the  property  of  the  deceased,  and  such  bill  will  not,  on  that  ac-  Bill  not 
count,  be  demurrable,  provided  the  granting  of  probate  or  of  letters  becaM^no 
of  administration  be  alleged  in  the  bill,  yet  a  defendant  may  take  probate  or  ad- 
advantage  of  the  fact  not  behig  as  stated  in  the  bill,  by  plea ;  thus,  granted; 
in  Simons  v.  Mihnan^  where  letters  of  administration  had  been  bnt  defendant 
granted  to  the  defendant  under  the  idea  that  the  deceased  had  died  ^{£||^ 
intestate,  whereas,  in  fact,  he  had  made  a  will  and  appointed  the 
plaintiff  his  executor,  who,  before  probate,  filed  a  bill,  for  the  pur- 
pose of  recovering  part  of  the  assets  of  the  testator  from  the  de- 
fendant, alleging  that  probate  of  the  will  had  been  granted  to  him, 
to  which  bill  the  defendant  put  in  a  plea  stating  that  such  was  not 
the  fact :  Sir  Lancelot  ShadweU  Y.  C.  allowed  the  plea. 

But  although  an  executor,  filing  a  bill  before  probate,  must,  as  Not  neces- 
we  have  seen,  allege  in  it  that  he  has  proved  the  wiU,  it  is  not  nee-  ^^,^"][J** 
essary  that  in  a  bill  against  an  executor  such  a  statement  should  be  taken  oat,  in 
made :  for  if  executors  elect  to  act,  they  are  liable  to  be  sued  before  execi^^ 
probate,  and  cannot  afterwards  renounce.^    It  also  seems,  that  if  a  Admini»- 
party  entitled  by  law  to  take  out  administration  to  a  deceased  per-  J^^^  JJ* 
Bon,  does  not  do  so,  but  acts  as  if  he  were  administrator,  and  re-  sued: 
oeives  and  disposes  of  the  property,  he  will  be  liable  to  account  as  but  legal  pep- 
administrator  ;  but  in  both  cases  it  is  necessary  to  have  a  duly  con-  ^ntaU^'^ 
stituted  legal  personal  representative  before  the  Court.*  ™^'  ^  • 

It  may  be  here  observed,  that  if  it  appears  to  the  Court  that  the  Yfh&^  im>- 
probate,  or  the  letters  of  administration,  bear  a  stamp  applicable  bate  or  ad- 
to  a  less  sum  than  that  which  is  sought  to  be  recovered  in  the  ^in^cimit- 
cause,  no  decree  can  be  obtained  until  the  defect  has  been  remedied,  ^7  stamped. 
and  the  party  can  show  that  he  represents  the  estate  to  an  amount 
sufficient  to  cover  his  claim.^ 

Where  it  appears  that,  in  order  to  complete  the  plaintiff's  title  au  pielimi- 
to  the  subject  of  the  suit  or  to  the  relief  he  seeks,  some  prelimi-  ""7  ^^ 
nary  act  is  necessary  to  be  done,  the  performance  of  such  prelimi-  complete 
nary  act  ought  to  be  averred  upon  the  bill,  and  the  mere  allegation  Srte°mart  be 
that  the  title  is  complete,  without  such  averment  will  not  be  suffi-  averred, 
cient ;  thus,  where  a  plaintiff  claimed  as  a  shareholder,  by  pur- 
chase, of  certain  shares  in  a  Joint-Stock  Company  or  Association, 
alleging  in  his  bill  that  he  had  purchased  such  shares  for  a  valuable 
consideration,  and  had  ever  since  held  the  same,  but  it  appeared 

1  a  Sim.  241;  Sloiy  £q.  PI  §  737;  see 
Belloat  V.  Mone,  3  riayw.  167.  and  see 
Tenepest  v.  Lord  Camoys,  1  W.  N.  10; 
14  W.  K.  826,  M.  R. 

s  Blewitt  0.  Blewitt,  Younge,  641;  Cle- 
land  0  Cleland,  Free.  Ch.  64;  8ee  Story 
Ea.  PI.  §  »1. 

•  Creasor  v*  Robinson,  14  Beav.  589;  15 
Jnr.  1049,  and  the  cases  there  referred  to. 


^  Jones  V.  Howells,  3  Hare,  842,  853; 
Christian  t%  Devereuz,  12  Sim.  264,  278; 
Howard  v.  Prince,  10  Seav.  812,814;  and 
see  Killock  o.  Gregg,  cited  2  Mare,  846, 
854 ;  Unruer  v.  Kavenhill,  Taml.  146 ;  Rob- 
erts V.  Madocks,  16  Sim.  55;  Siiiitli  v. 
Crengh,  Batty,  884 ;  Nail  v.  Punter,  6  Sim. 
568. 


.  TJ.  S  4.    ui  another  part  of  tbe  bill,  that,  by  the  rules  of  the 

— Y   — '  association,  no  traoBfer  of  shares  could  be  valid  in  La 

unless  the  purchaser  v&b  approved  by  a  board  of  d 

signed  ao   instrument  binding  him  to  observe  the 

Lord  Brougham  allowed  a  demuirer,  on  the  ground  t 

formauce  of  the  rule  above  pointed  out  was  a  conditio 

and  ought  to  have  been  averred  upon  the  bill,  and  tha 

tion  of  the  plaintiff  having  purchased  the  shares  and  bi 

holder,  although  admitted  by  the  demurrer,  was  not 

cure  the  defect.' 

indff  When  a  plaintiff  claims  as  heir-at-law,  it  was  formerl 

|^°?"      that  he  must  state  in  his  bill  how  his  title  arose  ;  *  b 

e  pedi-       settled,  that  an  allegation  that  he  is  heir  is  sufficient* 

'■  Where   there  is  a  privity  existing  between  the  ] 

cUim*^  defendant,  independently  of  the  plaintiff's  title,  whit 

•iiy  or        plaintiff  a  right  to  maintain  his  suit,  it  is  not  necessary 

plaintiff's  title  fully  in  the  bill ;  thus,  where  a  pM 

against  the  defendant  ariseB  under  a  deed  or  other 

executed  by  the  defendant  himselil  or  by  those  und 

claims,  which  recites,  or  is  necessarily  founded  upon,  tl 

in  the  plainti^  of  the  right  which  he  asserts,  it  is 

aits  be-      allege  the  execution  of  the  deed  by  the  parties.     In 

en  niort-     in  the  case  of  a  bill,  by  a  mortgagor  in  foe,  against  a 

:tgiigee)      ^  redeem  the  mortgage,  it  is  sufficient  merely  to  sta 

gage  deed,  without  alleging  that  the  mortgagor  was  s 

or  if  the  mortgagor  has  only  a  derivative  title,  it  is  n< 

to  show  the  commencement  of  such  derivative  title,  ot 

ance :  because  the  right  of  the  plaintiff  to  redeem,  as 

defendant,  docs  not  depend  upon  the  title  under  wbic 

iTMD  but  upon  the  proviso  for  redemption  in  the  mortgage  c 

^.  the  same  principle,  where  a  defendant  holds  under  a  le 

plaintifi^  the  plaintiff  need  not  set  out  his  title  to  th 

the  lact  of  the  defendant  having  accepted  a  lease  from 

being  sufficient  to  preclude  his  disputing  the  title  uni: 

ir»Hi         holds.*    In  like  manner,  where  a  man  employs  another 

'went.      '^^  ^S^°^  "*  receive  his  rents  or  tithes,  the  right  to  a 

bailiff  or  agent  for  an  account  does  not  depend  upon 

the  employer  to  the  rents  or  tithes,  but  to  the  privity 

1  Walbum  D.  laeilbr,  1  H.  &  K.  ei,  77;  ■  Baira  «.  Fcuke*.  10  Ji 

M«  »Uo  Mams  D    ktUy,  1  J.  &  W.  iSl;  W.  K.  eSS,  V.  U   W.;   ■□< 

Colbutn  V.  Uuncombe,  U  Sim.  161,  1&4;  a  Uollingsworth,  1  Cdz,  iS 

Jur.  UMi  Kicbardson  v.  Gilbert,  1  Sim.  S.  I'eeriiig,  1  Yes.  J.  73. 

S.  83S;  l&Jur.  3t>lt;  Story  Eq.  Fl.  §{  267,  *  If  the  plaintiff  claimt 

257  a,  -iM,  and  Cutell  v.  iititf,  2  K.  &  J.  a  derivativa  title  rrom  ll 

£iH,  w  to  tu«  title  to  be  abowu  to  copy-  leuor,  ba  muit,  u  id  di 

rigbl.  haw  be  makea  out  liig  litli 

'  Lord    Digb;  i>.   Meech,  Bunb.   196; 
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tween  him  and  his  bailiff  or  agent ;  the  employer  may,  therefore,  Cu.  VI.  §  4. 
maintain  a  bill  for  an  account,  without  showing  any  title  to  the  ^—  y  ""^ 
rents  or  tithes  in  question. 

Where,  however,  the  plaintiff's  right  does  not  depend  upon  any  where  claim 
particular  privity  between  him  and  the  defendant,  existing  inde-  ^n^jjj*  ^^^ 
pendently  of  his  general  title  to  the  thing  claimed,  there  it  will  be  mmt  be 
necessary  to  show  his  title  in  the  bill.^     Thus,  where  a  bill  is  filed  ^^,  "j 
by  the  lessee  of  a  lay  impropriator  against  an  occupier,  for  an  nc-  for  tithes. 
count  of  tithes,  there  the  right  of  the  plaintiff  to  the  account 
depends  solely  upon  his  title :  he  must,  therefore,  deduce  his  title 
regularly,  and  show  not  only  the  existence  of  the  lease,  but  that 
the  person  from  whom  it  is  derived  had  the  fee.^ 

In  like  manner,  where  a  plaintiff  in  a  bill  for  specific  perform-  suit  for  spe- 
ance  intends  to  rely  on  a  waiver  of  title  by  the  defendant,  it  is  not  ^^^  perform- 

«••  n  -I'll.  t       n  ..  ,       ance,  where 

sufficient  to  allege  upon  his  pleadings  the  facts  constitutmg  the  waiver  of  title 
waiver :  he  must  show  how  he  means  to  use  the  facts,  by  alleging  "*"^^  ®"* 
that  the  title  has  been  waived  thereby.' 

The  same  precision  which  is  required  in  stating  the  case  of  a  stating  case 
plaintiff  is  not  necessary  in  showing  the  interests  of  the  defendant  Sffo^Jm^ 
against  whom  the  relief  is  sought :  ^  because  a  plaintifi'  cannot 
always  be  supposed  to  be  cognizant  of  the  nature  of  a  defendant's 
interest,  and  the  bill  must  frequently  proceed  with  a  view  to  obtain 
a  discovery  of  it ;  thus,  where  a  bill  was  filed  by  a  lessee  for  years, 
for  a  partition,  and  the  plaintiff,  afrer  stating  his  own  right  to  one 
undivided  tenth  part,  with  precision,  alleged  that  the  defendant 
was  seised  in  fee-^simple  o^  or  otherwise  well  entitled  to,  seven  other 
tenth  parts,  a  demurrer,  on  the  ground  that  the  plaintiff  had  not 
set  out  the  defendant's  title  with  sufficient  certainty,  was  over- 
mled.*  And  even  where  it  is  evident,  from  the  nature  of  the  case, 
that  a  plaintiff  must  be  cognizant  of  the  defendant's  title,  and  sets 
out  the  same  informally,  yet,  if  he  alleges  enough  to  show  that  the 
defendant  has  an  interest,  it  will  be  sufficient.  Thus,  where  a  bill 
was  filed  to  redeem  a  mortgage,  but  the  conveyance  was  so  stated 
that  it  did  not  show  that  any  legal  estate  had  passed  to  the  de- 
fendant, a  demurrer  was  overruled :  because  the  defendant  could 
not  be  permitted  to  dispute  his  own  title,  which  was  admitted  by 
the  plaintiff  to  be  good.* 

In  all  cases,  however,  a  bill  must  show  that  a  defendant  is  in  piaintiffmust 
Bome  way  Uable  to  the  plaintiff's  demand,'  or  that  he  has  some  «^o^  defend- 
interest  in  the  subject  of  the  suit :  *  otherwise  it  will  be  liable  to  interest 

1  See  Humphrey  v.  Tate,  4  Ired.  Eq.  ^  Story  Eq.  PI.  §  256;  Morgan  v.  Smith, 

taO;  Smith  v.  Turner,  4  Ired  £q.  488;       11  III.  194. 
Peck  V.  Mallows,  10  N.  Y.  609.  «  BHring  v,  Nash,  1  Y.  &  B.  561,  662. 

'  Fenny  v.  Uoper,  Bunb.  116;  Bur  well  *  Roberts  v.  Clayton,  8  Anst.  716. 

•.  Goatee,  t6.  129.  7  Ld.  Red.  168. 

•  Clive  V.  Beaumont,  1  De  G.  &  S.  897;  8  Ld.  Red.  160;  Plumbe  v.  Plumbe,  4  T. 

18  Jnr.  226.  &  G.  Kx.  846,  860;  Stuiy  £q.  PL  J  262  ei 

teq.f  Humphrey!  i;.  Tate,  4  Ired.  £q.  220. 
TOLi  X.  21 


demarrer.  Thus,  where  a  bill  was  broaght  by 
boud,  agaJDSt  the  heir  of  the  obligor,  alleging  tha 
assets  by  desceot,  ought  to  Batiaiy  the  bond,  a 
lowed,  because  the  plaintiff  had  not  expressly  a 
that  the  heir  was  bonnd.in  the  bond :  although  ii 
the  heir  ought  to  pay  the  debt;'  so,  where  a 
against  as  assignee  touching  a  breach  of  covens 
the  covenant,  as  stated  in  the  bill,  appeared  to 
not  running  with  the  land,  and  did  not,  therefoi 
and  was  not  stated  by  the  bill  expressly  to 
demurrer  by  the  assignee  was  allowed.'  Upon  t 
where,  in  a  bill  against  A.  and  B.,  the  pltdntiff  stat 
which  was  maten&l  in  order  to  charge  B.,  not  ai 
allegatioQ  made  by  A.,  a  demurrer  by  B.  was  alh 

And  here  it  may  be  observed  that,  althoug 
necessary  to  show  that  the  pliuntiff  has  some 
defendant,  or  that  a  defendant  has  some  interet 
matter  in  litigation,  yet  there  are  cases  in  wh 
sustained  against  defendants  who  have  no  inter 
and  who  are  not  in  any  manner  liable  to  the 
plaintiff  The  cases  alluded  to  are  those,  which  '. 
referred  to,  of  the  members  or  officers  of  a  corpc 
who,  as  we  have  seen,  may  he  made  parties  to  i 
corporation  for  the  purposes  of  discovery.  Wi 
Other  persons  who  are  generally  included  among 
to  the  rule,  that  persons  who  have  no  interest, 
no  decree  can  be  pronounced,  cannot  be  made 
namely,  arbitrators,  attorneys,  or  agents,  it  wi 
reference  to  what  has  been  before  stated  upon  ' 
the  right  to  malce  them  parties  is  confined  to  oas 
in  fact,  prayed  agiunst  them,  vu^  where  they 
fraud  or  collusion,  and  it  is  spedfically  asked  th 
the  costs ;  or  where  they  are  the  holders  of  a 
ment,  which  the  plaintiff  b  entitled  to  have  deUv 

A  bill  must  not  only  show  that  the  defendan 
plaintiff's  demands,  or  has  some  interest  in  tb 
but  it  must  also  show  that  there  is  such  a  priv 
and  the  plaintiff  as  gives  the  plaintiff  a  right  to  si 
frequently  the  case,  that  a  pliuntiff  has  an  iuterei 


69;   _..  ^  _^   _.   „  _   .,        , 

" 1   Be»v.  ;i;   CliA 

v.  Lord  Uivan.  L.  U.  6  Eq.  Rl,  »b-97; 
Pontfard  V.  Hankev.a  De  (i.,  F.  &  J.  btt; 
7Jiir.  N.  S.e3». 

•  AiUt,  pp.  aST'lW. 
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matter  of  the  suit  which  may  be  in  the  hands  of  a  defendant,  and    Ch.  VT.  §  4. 

yet,  for  want  of  a  proper  privity  between  them,  the  plaintiff  may  '-    t "  -' 

not  be  the  person  entitled  to  call  upon  the  defendant  to  answer 

his  demand.    Thus,  though  an  unsatisfied  legatee  has  an  interest  Legatee  or 

in  the  estate  of  his  testator,  and  a  right  to  have  it  applied  in  a  due  ^/^gue  debtor 

course  of  adminbtration,  yet  he  has  no  right  to  institute  a  suit  to  testator's 

against  the  debtors  to  his  testator's  estate  for  the  purpose  of  com-  ^ 

pelling  them  to  pay  their  debts  in  satisfaction  of  his  legacy :  ^ 

for  th&re  is  no  privity  between  the  legatee  and  the  debtors,  who 

are  answerable  only  to  the  personal  representative  of  the  testator. 

Upon  the  same  principle,  where  a  bill  was  filed  by  the  creditors 

of  a  person  who  was  one  of  the  residuary  legatees  of  a  testator, 

i^ainst  the  personal  representative,  for  an  account  of  his  personal 

estate,  it  was  held  to  be  impossible  to  maintain  such  a  bill.^    And 

BO,  where  a  creditor  of  a  testator,  who  had  previously  been  a 

bankrupt,  and  had  obtained  his  certificate,  brought  a  bill  against 

the  executor  for  an  account,  and  made  the  assignees  under  the 

testator's  bankruptcy  parti^  for  the  purpose  of  compelling  them 

to  account  to  the  executor  for  the  surplus  of  the  bSmkrupt's  estate, 

a  demurrer  by  the  assignees  was  allowed.' 

It  is  to  be  observed,  however,  that,  in  cases  of  collusion  between  Exception  in 
the  debtor  and  the  executor,  or  of  the  insolvency  of  the  executor,  ^^. 
bills  by  creditors  or  residuary  legatees  against  debtors  to  a  testa- 
tor's estate  will  be  entertained ;  ^  and  in  the  case  of  Barker  y. 
BircKf  which  was  a  bill  by  universal  legatees  under  a  will,  for 
an  account  against  a  debtor  to  the  testator's  estate.  Sir  J.  L. 
Knight  Bruce  V.  C,  under  the  circumstances,  made  a  decree  for 
an  account,  although  collusion  was  not  established  between  the 
debtor  and  the  personal  representative,  and  there  was  not  any 

1  Bicklr  «.  Dorrington,  oited  Ld.  Red.  A  special  case  must  be  nade  out  to  author- 

168,  n.  (V);  Bam.  82;  6  Yes.  749;  Monk  ize  a  bill  by  a  creditor  against  an  admin- 

V.  Tomfret,  cited  Ld.  Red.  168,  n.  (A).  istrator  oftne  deceased  debtor,  and  a  third 

*  £linftlie  «.  M'Anlay,  8  Bro.  C.  C.  624,  person  baring  assets  of  the  deceased,  to 

624.  subfeot  those  assets  to  the  psjrment  of  his 

8  UtterMm  v.  Mair,  4  Bro.  C.  C  270,  debt;   it   is  not,  however,  necessary  to 

276:  2  Ves.  J.  95,  97;  6  Ves.  749;  Bichly  chaige  oollosion  between  the  defendHnts: 

«.  Dorriogton,  cited  Ld.  Bed.  168,  n.  (A);  it  is  enough  that  the  third  pennon  holds  all 

Bam.  83 ;  6  Ves.  749«  the  property  of  tlie  deceased  undi'r  a  secret 

4  Utter)»on  v.  Hair,  4  Bro.  C.  C.  270^  trust  in  fraud  of  creditors;  insists  on  re- 

376;  see  also  Doran  v.  Simpson,  4  Yes.  taininjt  the  property  to  his  own  use,  and 

661,  666;  Alsager  v.  Rowley,  6  ves.  748;  that  the  administrator  has  not  prv)ceeded 

Troughton  «.  Binkes,  t&.  678.  676;  Ben-  ngitin^t  him  for  Uie  space  of  about  two 

field  V.  Solomons,  9  Ves.  86;  Burrowes  v.  vears,  and  resists  the  bill  by  reiving  on 

Gore,  6  H.  L.  Ca.  907;  4  Jur.  N.  S.  1246;  thestatnte  of  limitations.    Haganv.  Walk- 

Jerdein  «.  Briffht.  2  J.  &  U.  826,  where  er,  14  How.  U.  S.  29,  84,  86;   Look  «. 

the  bill  was  nlea  against  the  trustee  of  Maje^tre,  1  John.  Ch.  806;  see  Harrison 

ar  crsiiitor's  deed,  and  a  purchaser  from  o.  K'ghterj  8  Stoclct.  (N.  J.)  889;  Gt>ble9. 

him;   Bouck  v.  Bonck,  L.  K«  2  Ea.  19;  Andross,  1  Green  Oh  66.    A  single  crsdii- 

1  Blont.  £q.  PI.  46,  46.  note  (a);  2  Mont.  or  of  an  insolvent  estate  cannot  susuin  a 

Eq.  Fl.  141;  Ld.  Red.  168,  169;  Story  bill  ag^iinst  a  debtor  of  such  estate  without 

£q  Pi.  %  614,  and  note,  H  178,  227,  282,  joming  other  parties.    Isaacs  o.  Clark,  18 

note;  Eilen  Injunct  (2d  Am.  ed  )  864,  and  YU  657. 

c»«tt  in  note  (  a);  £lm»lie  t).  M'AuLiy,  *  1  De  G.  &  9  876;  11  Jnr.  881. 
8  Bro.  G.  C.  (Perkiiis*a  ed.)  627,  aoto  (a.) 


I 


S  *.    evidence  of  inBoWency  on  the  part  of  the-; 

— '  or  of  bia  refusal  to  sue  for  the  debt,  othe 
,     institute  proceedings  for  a  considerable  per 

Qi^        It  seems  also,  that  when  persons  other  tl 

'  sentative  of  the  testator  have  possessed  spe 
tor,  such  persons  may  be  made  parties  to  a 

Mt     also,  where  it  is  desirable  to  have  the  accou 

^  entire,  a  creditor  m&f  make  the  sarviring 
debtor  a  defendant  to  his  bill,  though  do 
leged ;  *  and  it  seems  that  a  joint  credita 
against  the  representatives  of  a  deceased 
of  his  entire  demand  out  of  the  assets,  althc 
ner  is  not  alleged  to  be  insolvent,  and  is  mi 
In  BowiBher  v.  Watkins'  it  was  determined 
may  sustain  a  bill  for  an  account  agiuust  the 
partners  of  the  testator,  though  collusion 
and  the  surviving  partners  is  neither  cha: 
must  be  shown  that  the  executors  have  i 
themselves  auing.^ 

jle.  It  seems,  that  where  it  is  necessary  to  all 
a  general  allegation  of  it  in  the  bill  will 
out  a  demurrer  ;  but  that  the  fects  upon  1 
founded  must  be  stated,  as  there  is  great  in 
issue  npon  such  a  general  charge,  without 
hint  of  any  fact  from  which  it  is  to  be  infer 

1  Sm  BolEon  0.  Powell,  11  Bemr,  ITS;  id  doU,  p. 

lDeG.,M.&G.  1;  ISJur.  34;  Snandeis  Squire,  1  Ji 

«.  Dnice,  3  Drsv.  140.  c.  Buabrig 

>  NewUnd  v.  Champion,  1  Tm.  S.  lOE;  Gilbert  v.  I 

lee  dH)  the  report  of  tliis  cose,  2  Coll.  M;  GO;  S  Jur. 

■nd  >M  Coniett  o.  Bell,  1  Y.  &  C.  C.  C.  aO  Ark.  B3« 

G6S;  eJur.See;  SlorrEq.Pl.M  tTB,  227,  (N.C.)IT; 

G14:  Bull  V.  Boll 

■  11^ ;  Me  dM  Gsdge  i;.  Traill,  1  R.  &  ohanj,  3  Sc 

H.  181,  0.;    Stor7  Eq.   PI.  §S   197,  178;  Ho*.  U.  S. 

LotiH  V.  Hiijum,  IJobn.  Cb.  306;  Uuri-  nol  e.  Snu 

■on  v.  RiEhter,  satockt.  (N.  J.)88g.  Louie  v.  Me 

•  WilkinBOH  t.  Hendereon,  1  M.  &  K.  thenpoun  i 
E83,  GSB;  Uilla  v.  M'Rw.  »  Etm,  397;  IG  Fnnr  t.  U 
Jur.  TBfi;  Story  Eq.  PI.  SS  18T,  178.  ' -- 

•  1  R  &  H.  377,  383;  see  alu  L*..  _. 
Liv,3Call.41;  B  Jur.  745,  on  appeal,  11 
jDr.4B8;  Tnini  t.  Milne,  9  Bare,  141;  Conn.  343; 
StaintOD  e.  CarroD  Company,  IS  Bur.  George),  81 
148;  18  Jui.lST;  and  see  Davie*  e.Daviee,  CaTteT(N.J 
a  Keen,  GS4,  and  Ibe  obaerTalioai  of  Lord  Slookt.  (N. 
Langdile.  p  08»,  on  Bowiber  v.  Watkiui.  Grave  c.  B 

•  See  Colljer  Partn.  S  868.  Otber  v.  Bns 
1  Stainton    v.    Curon    Company,    nnd       Sir  W.  Pai 

Viam.     Whereai  "-    •      '"     ^ 


relied   i 


lix  neglected  to  deftnd  &  auit,  leave 
u  given  to  the  plointilf,  in  a  luit  for  the 
ImbiBlnituin  of  the  estate,  lo  do  «o  in  her 
>nie.  Olding  v.  Honiter,  33  Beav.  t43. 
■  Bcnfield  e.  Solamona,  S  Tee.  BB;  Man- 
ly  a.  Knight,  3  Hare,  4S7,  and  caee*  oited 
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With  reference  to  the  subject  of  privity  between  the  plaintiff  Ch.  VI.  §  4. 
and  defendant,  it  is  to  be  observed,  that  the  employment  of  agents  •*-^>— *^ 
or  brokers  in  a  transaction  does  not  interfere  with  the  privity  EmploTment 
between  the  principals,  so  as  to  deprive  them  of  their  right  to  sue  SroS^ra^wS 
each  other  inmiediately.    Thus,  where  a  principal  transmits  goods  °ot  destroy 
to  a  factor,  he  may  sue  the  person  who  buys  of  the  factor ;  and 
where  a  bill  was  brought  by  some  merchants  against  the  defend- 
ant, tq  discover  what  quantity  of  straw  hats  he  had  purchased  of 
their  agents,  and  for  payment  to  them,  and  not  to  the  agents,  a 
demurrer  was  overruled :  ^  and  so,  where  a  iherchant,  acting  upon 
a  del  credere  conmiission,  became  bankrupt,  having  sold  goods  of 
his  principals  for  which  he  had  not  paid  them,  and,  shortly  before 
his  bankruptcy,  drew  bills  on  the  vendees,  which  he  delivered  to 
some  of  his  own  creditors  to  discharge  their  demands,  they  know- 
ing his  insolvency,  a  suit  by  the  principals  against  the  persons  who 
had  received  the  bills,  for  an  account  and  payment  of  the  produce, 
was  sustained.^ 

A  bill  must  not  only  show  that  the  plaintiff  is  entitled  to  or  Bill  mast 
interested  in  the  subject-matter  of  the  litigation,  and  is  clothed  pray^prop« 
with  such  a  character  as  entitles  him  to  maint^n  the  suit,  and 
that  the  defendant  is  also  Uable  to  the  relief  sought  against  him, 
or  is  in  some  manner  interested  in  the  dispute,  and  that  there  is 
8uch  a  privity  between  him  and  the  plaintiff  as  gives  the  plaintiff 
a  title  to  sue  him,  but  it  must  also  pray  the  Court  to  grant  the 
proper  relief  suited  to  the  case,  as  made  by  the  bill ; '  and  i^  for 


is  the  taking  an  opponent  by  snrprise.  If  I 
were  to  find  the  aefendant  taken  by  sur- 
priee,  I  should  certainly  direct  the  case  to 
•tjuid  oTer,  in  order  tnat  he  might  hare 
an  opportunity  of  meeting  the  case  made 
asainst  him.  Although  it  is  fraud  that  is 
cnarged,  fraud  must  be  distinctly  chared 
and  properly  proved.  So  &r  from  its  bemg 
the  principle  that  a  defendant  is  to  be  al- 
lowed to  be  taken  by  surprise,  and,  with- 
ont  sny  prepsration,  is  to  be  called  upon 
to  meet  something  which  a  witness  may 
assert,  nothing  is  more  settled  than  the 
doctrine  that  when  you  charge  fraud  yon 
mast  state  the  facts  upon  which  you  allege 
fraud,  and  prove  them  strictlv/'  See  Bic- 
Lane  v.  Manning,  1  Wins.  ('K  C.)  No.  2 
(EqJ  60. 

1  Lisi>ett  V.  Reave,  2  Atk.  894. 

*  Neuman  v.  Grodfreyf  cited  Ld.  Red. 
160;  2  Bro.  C.  C.  882;  see  Storv  Agency, 
€  418  et  ieq.f  §  408  €i  teq. ;  Leverick  v, 
ifeigs,  1  Cowen,  646,  668,  664, 666;  anU, 
196,  notes;  2  Kent  (11th  ed.),  622-626. 
Ordinarily,  the  principal  cunnot  avail  him- 
self, by  suit  in  his  own  name,  of  a  vrritten 
eontnct,  made  between  his  agent  end  a 
third  person,  in  the  name  of  the  agent;  for 
it  is  treated  a«  a  contract  merely  between 
the  parties  named  in  it,  although  the  agent 
is  kn<»wn  to  be  acting  in  that  character. 
United  States  «.  Parmele,  1  Paine  C.  C 
262;  CUrk  v.  Wilson,  8  Wash.  G.  C.  660; 


Newoomb  v,  Clark,  1  Denio,  226;  Finney 
V.  Bedford  Com.  Ins.  Co.,  8  Met.  848; 
Collyer  Partn.  (Perkins's  ed.)  §§  412,  668; 
Dunlap^s  Paley's  Agency,  824,  note;  Harp 
V.  Osgood,  2  Ifill,  216 ;  (jhitty's  (>>ntr.  (8th 
Am.  ed)  207,  in  note.  There  are,  how- 
ever, exceptions  to  this  rule,  as  well  estab- 
lished as  tne  rule  itself.  As  in  case  of  a 
written  contract  by  a  factor  in  his  own 
name  for  the  purchase  or  sale  of  goods  for 
his  principal.  So  in  case  of  a  policy  of 
insurance  procured  by  an  agent  in  his  own 
name  for  the  benefit  of  his  principal,  the 
agent,  as  well  as  the  principal,  may  sue 
thereon.  See  Stoiy  Agency,  §§  160, 161, 
162,  418  et  teq.,  §§  270,  272;  Brewster  xr, 
Lunt,  8  Louts.  296. 

B  Story  £q.  PI.  |§  40,  41,  42.  The 
p»nyer  of  a  bill  in  Chancery  is  an  essen- 
tial part,  and  without  its  insertion  no 
decree  can  be  rendered  for  a  plaintiff* 
Driver  v.  Tatner,  6  Porter,  10;  stfe  Smith 
9.  Smith,  4  Rand.  06;  see  tXaopott,  **  The 
Prayer  for  Relief,' '  in  this  chapter.  If  the 
plafntiff  prays  for  relief  in  a  certain  ca- 
pacity, this  will  be  a  test  of  the  ground 
on  wnioh  he  seeks  th^  aid  of  the  Court. 
Sayles  «.  Tibbitts,  6  R.  I.  70.  If  the 
allecntions  of  a  bill  refer  to  the  condition 
of  things  at  the  time  the  bill  is  filed,  tlie 
relief  anorded  must  be  limited  to  that  state 
of  facts.  Winnipiseogee  Lake  Company 
9.  Young,  40  N.  H.  420. 
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, 
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any  rensoii  founded  on  tfie  snbstance  of  the  cat 
bill,  the  plnintiff  is  not  entitled  to  the  relief  1 
the  whole  or  in  part,  the  defendant  may  demni 
most  ancient  bills,  as  appears  by  the  records,  thi 
expressly  ask  any  reiiefj  nor  any  process,  but  pr 
to  send  for  the  defendant  and  to  examine  fain] 
relief  is  prayed,  the  prayer  of  process  is  vaii 
habetM  corptu  cum  cautA,  sometimes  a  tu^xei 
other  writs.'  Afterwards,  the  bill  appears  t 
more  regular  form,  and  not  only  to  have  pray 
the  Coart,  but  also  suitable  relief  adapted  to  th 
the  statement : '  which  b  the  general  form  of  i 
nse ;  except,  that,  unce  the  lata  Act,  the  pray 
omitted.  But  although  it  was  the  general  pra 
the  late  Aot,  in  all  cases  where  relief  was  sou; 
ticularly  the  nature  of  such  retiefi  yet,  it  seem 
prayer  was  not  absolutely  necessary,  and  tha 
relief  was  suffident ; '  and,  in  Partridge  v.  Say 
Bud,  that  he  had  seen  a  bill  with  a  simple  pray< 
ant  might  answer  all  the  matters  afbresaid,  am 
prayer  for  relief. 

By  the  Act  to  amend  the  practice  of  the  Co 
is  now  provided,  that  the  plaintiff  shall  pray 
relief  which  he  may  conceive  himself  entitle 
general  relief.* 

The  requisites  above  set  out  are  necessary  i 
ia  filed  in  a  Court  of  Equity  for  the  purpose 
There  are  other  requisites  appertaining  to  bills  . 
lar  purposes,  which  will  be  hereafter  pointed  o 
distinctive  properties  which  belong  to  bills 
purposes  of  relief.  But  besides  those  points  ^ 
necessary  to  be  attended  to  in  the  frame  of  al 
must  depend  upon  its  own  particular  circumeti 
be  introduced  into  every  bill  which  will  occasii 
others,  but  which  it  is  impossible  to  reduce 
rules,  and  must  be  left  to  the  discretion  of  the 
however,  must  be  taken  in  iVaming  the  bill  that 
is  intended  to  be  proved  be  stated  upon  the  fai 
evidence  cannot  be  admitted  to  prove  it.'    ' 

>  Jad.  Auth.H.R.Sl,«3;  •eelSpenu  *  Gordon   v. 

^Ju^.  SSS  c(  ug.  MiUcr  V.  C«1lDa, 

Jml.  Autli.H.B.91,ei;  KelSpeDce  Btavant.  is  Tei 

£q,  Jur.  S66  ft  Kf.  ID  N.  Y.  368;  Rt 

•  Cook  *.  Maityn,  a  Atk..Si  Grimn  «.  Liiul  *  Cowxn, 
Fnnch.it  Itl.  Eimlwll,  as  III. 

•  IIVm.  BT4.  Amboy  R.R.   O 

•  IG  &  16  Tie.  0.  Be,  {  10.  GrMa  [N.  J.},  S 
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order  that  the  defendant  may  be  aware,  of  what  the  nature  of  the  Ch.  VI.  §  4. 
case  to  be  made  against  him  is.  The  necessity  of  obsendng  this  "-^"v^-^ 
rule  was  strongly  insisted  on  by  tlie  L.  C.  B.  Richards,  in  the  case 
of  JETall  V.  McUeby}  And  in  Montesquieu  v.  Sandys^^  the  principle 
upon  which  it  b  founded  is  istrongly  illustrated ;  in  that  case,  a 
bill  was  filed  to  set  aside  a  contract  entered  into  by  an  attorney 
for  the  purchase  of  a  reversionary  interest  from  his  client,  on  the. 
ground  of  fraud  and  misrepresentation ;  the  evidence  adduced  in 
Bupport  of  the  allegation  of  fraud,  did  not,  in  Lord  Eldon^s  opinion* 
substantiate  the  case  as  laid  in  the  bill:  a  transaction,  however, 
was  disclosed  in  the  evidence  which  his  Lordship  appeared  to 
think  would  have  raised  a  question  of  considerable  importance 
in  favor  of  the  plainti^  if  it  had  been  properly  represented  upon 
the  pleadings;  but  as  it  had  not  been  stated  in  the  bill,  he 
thought  it  would  be  far  too  much  to  give  relief  upon  circum- 
stances which  were  not  made  a  ground  of  complaint  upon  the 
teoord. 

It  is  to  be  observed  in  this  place,  that  not  only  .will  it  be  im-  inquiry  not 
possible  to  introduce  evidence  as  to  facts  which  are  not  put  in  ^jJ^i^i^Qn^ 
issue  by  the  bill,  but  that  even  an  inquiry  will  not  be  directed,  laid  for  it  in 
unless  ground  for  such  inquiry  is  laid  in  the  pleadings.*    Thus,      *^      "^* 
where  a  bill  was  filed  for  a  foreclosure,  and  a  motion  was  made  for 
a  reference  to  the  Master,  under  the  7th  Geo.  II.  c.  20,  to  inquiro 
into  the  amount  due  upon  the  mortgage,  and  it  was  insisted  that 
the  Master  ought  to  be  directed  to  take  an  account  of  the  costs 


Main«,  271, 276 ;  Story  Eq.  PI.  §  24 ;  Lovell 

V.  Farringron,  ftO  Maine,  299;   A«hton  «. 

AtlaMtic  Bank,  8  Allen,  217;   Howell  v. 

fiebrinc,  1  McCarter  (N.  J.),  84;    Riidger 

V.  Bmigf^r,  2  Wallace  U.  S.  87.     No  facts 

•re  proper  1y  in  issue,  nnl^'^s  charged  in  the 

hill ;  Hud  o'f  course  no  proofit  cmu  generally 

he  offered  of  fHcts  not  in  the  bill;  nor  can 

relief  be  eninted  ior  matters  not  chanced, 

althongfa  tnev  mav  be  apparent  from  othet 

parts  of  the  pleadingH  Hn<i  evidence;  for 

ttie  Court  proiionnces  it^  decision  secimdMffi 

altegftla  ei  probata.    Story  Kq.  PI.  §  257; 

GnH'ket  e.  Lee.  7  Wheat   622;   Jackson 

•.  At'htnn,  11  Peters,  229;  jHmea  v.  Mo- 

Kemon,  6  .lohn.  664 ;  B^irraque  v-  Manual, 

%  Eng.  616;  ChafHn  i;.  Kimball,  m^eu 

A  trustee  is  not  to  be  held  f<tr  any  neglect 

or  breach  of  duty,  which  i«  not  cfiarged  in 

the  bill.    Pxge  «.  Olcott,  28  Vt.  466.     But 

the  pla'ntiff  need  not,  and  indeed  should 

not,  state  in  the  bill  any  matters,  of  which 

the  Court  is  bound  judicially  to  take  notice, 

or  is  supposed  to  possess  lull  knowled/ce. 

Many  of  these  mntter^  are  enumerated  by 

Mr.  Justice  Story,  in  Storv  Eq.  PI.  6  24. 

So  alM)  by  Mr.  Greenleaf,  in  his  work  on 

Evidence,  vol.  1,  §§  4,  6,  6.    In  a.  bill  to 

restrain  un  infringement  of  a  patent,  an 

express  averment  of  the  novelty  of  the 

invention  protected  by  the  patent  i«  not 

neceisary.    Amory  v.  Brown,  L.  R.  8  Eq. 


668.  The  allegntion  of  the  grsnt  nnd  pro« 
Auction  of  the  letters-patent  throw  upon 
the  defendftnt  the  onus  of  disputing  the 
novelty.  The  objection  ttiat  the  invention 
wa«  not  novel  ia  one  that  the  H(>fen<taiit 
should  have  rained  by  ht«  answer,  in  which 
it  was  open  Ut  him  to  deny  the  novel 'v  of 
the  invention.  Amory  v.  Brown,  su/fra. 
It  is  no  longer  necei*8Hry  to  chHrge  the  evi- 
deuce  relied  on,  except  for  the  purpooe  of 
procuring  admissions,  per  Sir  w  P.  \VfM»d 
V.  C.,  Mansell  v.  Fe<*ney,  2  J.  &  H.  318, 
818.  A  bill  should  not  Ket'out  the  evidence, 
whether  oml  or  written,  by  which  the 
fkctA  are  to  be  proved.  The  Camden  and 
Amboy  R  R.  Co  v.  Stewart,  4  C  K. 
Green  (N.  J.),  848;  Winebrenner  v.  Colder, 
48  Penn.  St.  244 

1  6  PH.  240,  269. 

2  18  Ves.  802,  814;  see  also  Powys  9. 
Manftfield,  6  Sim.  666. 

«  HollowHy  V.  Millurd,  1  Mad.  414,  421; 
Scarf  «.  Soulhy,  1  M*N.  &  G.  864, 876 ;  see, 
however,  B'iker  v.  Brad  lev,  7  De  G..  M.  & 
G.  697;  2  Jur.  N.  S.  99;'2  Sm.  &  G.  631; 
1  Jur.  N.  S.  489 ;  and  pee,  for  cases  where 
inquiries  have  be^^n  directed  on  sugges- 
tions in  answer,  M'Mahon  v.  Burchvll,  2 
Phil.  127,  182;  Barrett  v.  Stockton  and 
Darlington  Railway  Company,  1  M.  L.  Ca. 
84)  11  a.  &  F.  690. 


A 


.  i  i.   incurred  by  the  pliunfiff  in  certain  proceeding 

— '   Law  wbich  were  not  alluded  to  in  the  bill,  tl 

such  inquiry  could  be  directed,  but  gave  t 

amend  his  bill  in  that  respect.' 

«Mof       It  \a,  moreover,  an  established  doctrine  of  I 

,] ''     the  bill  sets  up  a  case  of  actual  fraud,  and  n 

on       of  the  prayer  for  relief,  the  plaintiff  is  not,  ii 

a  decree  by  establishing  some  one  or  mor 

independent  of  fraud,  but  which  might  of  the 

under  a  distinct  head  of  Equity  from  that  wh 

ble  to  the  case  of  fraud,  originally  stated.' 

rtb«         It  is  right  here  to  observe  that,  independi 

""*•    which  have  been  above  pointed  out  as  necess 

it  is  requisite  that  the  object  for  which  a  b 

not  be  beneath  the   dignity  of -the   Court 

Clhancery  will  not  entertain  a  suit  where  the 

litigation  is  under  the  value  of  101.  ;*  except 


1  inillrd  D.  HugOT,  8  Mad.  133. 
*  Price  c.  BerrinKlon,  B  H'N.  &  0.  488; 
15  Jur.  9»S;  MncQuin  c.  O'Remv,  3  Jo.  & 

,_.  ^..  „ L_.  _  ,>,,.„n^  J  [,||ji.  jBs_ 

„,  _.  BIO.  r 

1  H.  L.  Cb. 

Blkker  c.  Bndlcv,  vM  tVB-i 

tCo.  Hay,  11  L.  T.  N.  3.  aoS,  L-C.; 
TllliDgbBtt  v.  Champlin,  *  K.  1.  173; 
lloanc  Vernon  Bank  e.  aioae.  i  S.  I.  129 ; 
MatterBOU  v.  Ftnnegan,  ib.  816.  The  rule 
applies  oqIj  wherB  actnal  or  moral,  a«  dis- 
tingui^ed  from  conatractiva  fraud,  ia 
charged;  but  it  is  safficienC  that  lacli 
■crual  or  mural  fraud  it  lubiUDtiallj 
chargrd,  whelher  the  word  traudulenl  be 
uicd  or  not.  Tillinghiut  v.  Chompliti.  M 
lupra ;  B«e  OniTe  v.  Rentch,  28  Hd.  SST, 
877.  The  beta  apd  cirtumsuactB  of  tb« 
allegedrraudahnuldbeMtrorth.  Caallvv. 
Badv.MCal.  78. 

3  Tbe  true  ground  of  thia  rule  is,  that 
the  enlcrlninnipnl  n(  suits  of  Stnall  VlllUB 
Duly  to  promote  ex- 


iachlav 


litigatioj  , 
IB  of  the  Court 


the  land.  Uoore  t>.  Ljttle.  4  John.  Ch. 
183;  Starr  Eq.Pl.jEIXI;  Swede>.bDrDUgh 
Church  0.  Shivers,  1  C.  E.  Green  (N.  S.), 
4&S,488.  This  rule  staitia  to  have  been 
of  KttM  iDliquiiy  in  the  Court  of  Chao- 
cerj-.  See  Storj'  Eq.  PI.  §  601.  and  ciMS 
cited.  A  aimilar  rule,  it  la  apprebEoded, 
prevaila  in  ths  Courts  of  Equity  in  Amarica, 
so  ftr  as  they  have  been  called  upon  to  ax- 
press  any  opitJioii  on  the  subjccL  Utorr 
Eq.  PI.  S  &03;  Bee  WilDamt  f.  Berry,  8 
Slew.  &  P.  381;  Swedeeburough  Church  D. 
Sbivert,lC.E.tire<-iil»..n.4li3.  It  was 
lormerly  held  in  New  York  thul  the  Court 
of  Chancery  would  not  Uka  cagniiiuie« 


of  acasewhei 
was  below  101 
1  John.  Ch.  1 
John.  Ch.  371 
wardB  iucresBi 


boTKr.  Johns: 
Tiehe,  I  Hop 
1  PHige,  384. 


We  11b,  G  Con 
specifla  perfbr 


D.  She1dnD,3  I 
8  Wend-  3BE. 


procedure. 
IB  Ah.  Pr.  8 
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or  of  frand,*  or  of  bills  to  establish  a  general  right,  as  in  the    CH.VI.§i. 
case  of  tithes,*  or  other  special  drcmnstances.'    It  is  said,  that  t    - ' 

the  Court  will  not  entertain  a  bill  for  land  under  the  yearly  value 
of  40s, ;  *  but  instances  occur  in  the  books  where  bills  have  been 
entertained  for  the  recovery  of  ancient  quitvents,  though  very 
small,  viz^y  2s,  or  8«.   per  annum.^     It  seems,  that  if  a  biU  is  otherwise, 
brought  for  a  demand  which,  by  the  rule  of  the  Court,  cannot  be  may  demur, 
sued  for,  the  defendant  may  either  demur  to  it,  on  the  ground  ?J^??I*  *® 
that  the  plaintiff's  demand,  if  true,  is  not  sufficient  for  the  Court 
to  ground  a  decree  upon,*  or  he  may  (which  is  the  most  usual 
course)  move  to  have  the  biU  dbmissed,  as  below  the  dignity  of 
the  Court.^    But  even  if  the  defendant  should  take  neither  of 
these  courses,  yet,  when  the  cause  comes  to  a  hearing,  if  it  appears 
that,  on  an  account  taken,  the  balance  due  to  the  plaiiltiff  will 
not  amount  to  the  sum  of  10/^  the  Court  will  dismiss  the  bill.'  ^^^^^ 
Thus,  where,  upon  a  bill  being  brought  relating  to  tithes,  it  was  the  hearing, 
clearly  admitted  that  the  plaintiff  had  a  right  to  some  tithes  of  the 
defendant,  but  the  tithes  which  were  due  appeared  to  be  only  of 
the  value  of  5/.,  Lord  Harcourt  dismissed  the  bill  at  the  hearing ;  ^ 
and  in  Brace  v.  Taylor^^  a  similar  objection  was  taken,  at  the  \ 

hearing,  and  allowed.^^    But  in  Beckett  v.  BUbrougJi^  the  suit  j 

was  held  to  be  sustainable,  although  the  sum  recovered  was  only 
0/.,  on  the  ground  that  the  plaintiff  when  he  filed  his  bill,  must 
have  been  justified  in  supposing  that  a  larger  sum  would  be  re- 
covered ;  and  the  defendant,  who  knew  the  amount,  had  npt  giyen 
any  information  respecting  it.^' 

1  Bnnb.  17,  n.  >  Coop.  Fq.   PI.   166 ;    Swedesboroiigfa 

s  Griffith  r.  LewiWf  3  Bro.  P.  C  ed.  Chnrch  v.  SbWen,  1  C.  £.  Green  (N.  jT), 

Toml.  407.    If  a  suit  have  no  other  object  468,  457. 
than  the  mere  recoTery  of  a  sam  of  f  1.76,  ^  Cited  2  Atk.  268. 

the  bill  will  be  dismissed;  bat  if  it  seeks  i«  2  Atk. 268.  j 

to  establish  a  ri^ht  of  a  permanent  and  ^  **If  it  appears  on  the  fkce  of  the  bill,  ^ 

Taluttble  nature,  it  fiills  within  the  Tecoff-  that  the  matter  in  dispute,  ezcla«iTe  of 

nized  exceptions  to  the  general  princip^  costs,  does  not  exceed  the  amount  to  which 

and  the  Court  will  maintain  jurisdiction.  the  Jurisdiction  of  the  Courtis  limited,  the 

Swedesborough  Church  v.  Siiivers,  1  C.  defendant  roar  either  demur,  or  more  to 

E.  Green  (N.  J.),  468,  468;   Stoiy  £q.  PI.  have  the  bill  dismissed  with  costs;  or  if  it 

{§  600, 601.  does  not  appear  on  the  face  of  the  bill,  it 


I 


I 


s  Ord  IX.  1.  In  Seaton  v.  Grant,  L.  R.  2  naav  be  pleaded  in  bar  of  the  suit    Smets 

Ch.  Ap.  469,  468,  Lord  Justice  Turner  v.  Williams,  4  Paige,  864;   McElwain  v. 

•aid:   ^'Another  objeciion  that  has  been  Willis,  8  Paige,  606:  S.  C.  on  appeal,  0 

taken  is  the  insignificance  of  the  plaintiff*i  Wend.  648 ;  Schrceppel  o.  Redfield,  6  ^aiffe. 

Interest  in  the  subj«'ct-matter  of  the  suit  246;  Bradtv.  Kirkpatrick,7Paige,62.    By 

He  is,  however,  sumg  on  behalf  of  himself  '*  exclusive  of  costs,'*  above,  is  meant  the 


and  the  other  shareholders  of  the  company,      cosU  of  the  suit  in  Chancery.    Van  Tyne 
and  I  am  not  prepared  to  say  that  the      «  Bunce,  1  Edw.  Ch.  688. 
ordinary  rule  as  to  suits  for  a  subject-mat-         ^  8  Hare,  188;  14  Jur.  288. 


ter  of  less  value  than  10/.,  applies  to  a  casa  u  Iq  Smith  «.  Matthews,  M.  R.  2  July, 

of  this  kind.'*  1860,  the  usual  decree  was  made  to  admin- 

4  1  Eq.  Ca.  Ah.  76,  margin ;  Almy  v.  liter  real  and  personal  estate  on  a  bill  by  a 

Fycroft,  Cary,  108.  creditor,  suing  on  behalf  of  all  the  creditors 

*  Cocks  V.  Foley,  1  Vem.  859.  of  the  deceased  debtor;  though  his  indi- 

•  Fox  V.  Frost,  Rep.  t  Finch,  268.  vidual  debt,  as  alleged  in  the  bill,  wu 
T  Moe.  47,  866;    Buob.  17;    Swedee-  under  6i. 

borough  Church  o.  Shivers,  1  C  £.  Green 
(N.  J.),  468,  467. 


THE  BILb. 

t-i*-        A  bill  mnat  not  only  be  for  a  anbject  which  it 

r     -  '  the  dignity  of  the  Conrt  to  entertain,  but  it  mu( 

net  b*    for  the  whole  subject.    The  Court  will  not  pei 

;  bronght  for  part  of  a  matter  only,'  bo  as  to  ei 

to  be  harassed  by  sepeated  litigatione  conceminj 

it,  therefore,  as  a  gener&l  rule,  requires  that  evi 

framed  aa  to  afford  ground  for  such  a  decisioi 

Matter,  at  one  and  the  same  time,  as  may,  a 

prevent  future  litigation  concerning  it.    It  is  n 

that  the  Court  acta,  in  requiring  in  every  case, 

tions  as  we  have  noticed  above,  the  presence,  < 

or  defendants,  of  all  parties  interested  in  the  i 

ronsor  And  upon  the  same  principle,  it  will  not  allow  £ 

J^       two  distinct  claims  upon  the  same  defendant,  or  ' 

I*""!       defendant  may  eventually  prove  liable,  to  bring 

each  particular  claim,  or  to  bring  a    bill  for  ( 

other,  so  as  to  leave  the  other  to  be  the  subjec 

.  tion.'    Thus,  in  Purefoy  v.  Purefoy^  where  ai 

prayed  an  account  against  a  trustee  of  two  se 

were  conveyed  to  him  for  several  and  distinct 

wards  would  have  had  bis  bill  dismissed  as  to  0 

end  hare  had  the  account  taken  as  to  the  Othi 

decided  that  an  entire  account  should  be  take] 

"for  that  it  is  allowed  as  a  good  cause  of  dema 

that  a  bill  is  brought  for  part  of  a  matter  onl 

for  one  entire  acconut,  because  the  plaintiff  sba 

«m«ct    and  make  a  multiplicity  of  suits."    And  so,  wh 

'^J^'^  mortgages,  and  more  money  has  been  lent  upon 

the  estate  is  worth,  the  heir  of  the  mortgago 

redeem  one  and  leave  the  heavier  mortgage  unn 

Bra         be  compelled  to  take  both.*    Upon  the  same  [ 

■Koind  that  "where  there  is  a  debt  secured  by  morl 

bond  debt :  when  the  beir  of  the  mortgagor  ooi 

shall  not  redeem  the  mortgage  without  paying  1 


Wllhiut  Iha  dsferKlant'i  ennunt.     If  ha  tained,  that  ■  run 

■DempW  w  to  da.*  racoTriy  in  tha  first  uldBncldelivand, 

suit,  Ihough  for  lets  Chan  ttia  whale  da-  had  mid  recelvpd, 

miind,  im  bar  to  Iho  aerond.    iDKrahmn  eonatitule  an  anti 

v.  Hall,  11  fierfC.  Jc  R-  It;  Cilpi  «.  Tal-  ia  wma  agreemen 

John.aiSi  Willnrdi'.Sparrr,  ISJotin.  iH\  >ucb  an  a^reemen 

Ktwrt  v.  Kitoh,  4   C-nn.  Wi;    Vance  •.  be  inf-rrfd." 

Lanw'er.SHiir'.ISO)  C^olvin «. Cortrin,  *  1  Vera  ». 

16  Wand.  (67;  Sirika'a  nvi,  1  Bland,  *  Ibid.;  Margra 

9b;  Jainea  v.  [.awrence,  T  Hw.  &  J.  73;  t». 
SMvaua  «.  Lockwood,  18  Wend.  Ml;  *e« 


^  _. ,  _*ng(  _    .    , 

on  Mortgage*  8bl ;  2  Stoiy  Eq.  Jur  {  1038,  *  Ld.  Ifed.  160;  Pee  Storr  Kq.  PI  §  803, 

note;  Jonei  v.  Smith,  S  Suiniier*8  Yes.      and  note;  Moodelay  v.  MortfiD,  1  Bro.  0. 
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in  ease  the  heir  be  bound."*     The  ground  of  this  rule  is  the    Oh. Tl-fi. 
prevention  of  circuity  of  remedy :  for,  as  the  bond  of  the  ances^   ^  -    t  "  ■-? 
tor,  where  the  heir  is  bound,  becomes,  upon  the  death  of  such 
ancestor,  the  heir's  own  debt,   and  is  payable  out  of  the  real 
estate  descended,  it  is  but  reasonable  that,  where  the  heir  comes  to 
redeem  the  estate  by  payment  of  the  principal  money  and  interest,  - 
he  should  at  the  same  time  be  called  upon  to  pay  off  the  bond :  as 
otherwise,  the  obligee  would  be  driven Uo  sue  him  for  the  recovery 
of  the  bond,  which  in  the  result  might  be  payable  out  of  the  same 
property  that  the  heir  has  redeemed. 

When  it  is  laid  down  as  a  rule,  that  the  Court  will  not  entertain  Limitation  of 
a  suit  for  part  of  a  matter,  it  must  be  understood  as  subject  to  this  ^here  m^r 
limitation,  viz.^  that  the  whole  matter  is  capable  of  being  immedi-*  ?^V^^,  ^ 
ately  disposed  of; '  for  if  the  situation  of  the  property  in  dispute  deciaion. 
is  such,  that  no  immediate  decision  upon  the  whole  matter  can  be 
come  to,  the  Court  will  frequently  lend  its  assistance  to  the  extent 
which  the  actual  state  of  the  case,  as  it  exists  at  the  time  of  filing 
the  bill,  will  warrant,  Upon  this  principle  Courts  of  Equity  act, 
in  permitting  bills  for  the  preservation  of  evidence  in  perpetuam 
rei  memoriam  :  which  it  does  upon  the  ground  that,  from  the  cir- 
cumstances of  the  parties,  the  case  cannot  be  immediately  the  8ub« 
ject  of  judicial  investigation ;  and  if  it  should  appear  upon  the  bill, 
that  the  matter  to  which  the  required  testimony  is  alleged  to  relate 
can  be  immediately  decided  upon,  and  that  the  witnesses  are  resi* 
dent  in  England,  a  demurrer  would  hold.*  It  is  upon  the  same 
principle  that  the  Court  proceeds,  in  that  class  of  cases  in  which 
it  acts  as  ancillary  to  the  jurisdiction  of  other  Courts,  by  permit- 
ting suits  for  the  preservation  of  property  pending  litigation  in 
such  Courts ;  or  by  removing  the  impediments  to  a  fair  litigation 
before  tribunals  of  ordinary  jurisdiction.  In  all  these  cases,  it  is 
no  ground  of  objection  to  a  bill  that  it  embraces  only  part  of  the 
matter,  and  that  the  residue  is,  or  may  be,  the  subject  of  litigation 
elsewhere.  The  preservation  of  the  property,  or  the  removal  of  the 
impediments,  is  all  that  the  Court  of  Equity  can  effect ;  the  bill, 
therefore,  in  seeking  this  description  of  relief,  seeks  the  whole  re- 
lief  which,  in  such  cases,  a  Court  of  Equity  can  give ;  but  if  a  bill, 
praying  only  this  description  of  relief^  should  disclose  a  case  in 

• 

1  Shnttleworth  «.  Lejrcoek,  1  Vern.  S4A;      tfme^,  la  di^lnible  in  ita  natnre;  tnd  that 
Anon.,  S  Ch.  Ca.  164;  and  eee  Jones  v.      an  action  will  lie  for  the  breach  of  anyone  '  i! 

Smith,  2  y««.  J.  870;  eee  a1^  Elvy  «.      of  the  stipulations,  each  of  these  stipulft-  ^  | 
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Nonmod,  5  De  G.  &  S.  240;  16  Jar.  498;      tions  being  considered  as  a  separate  con* 

Sincliiir  «.  Jackson,  17  BenT.  406;  Fisher      tract    BaHger  v.  Titcomb,  16  Pick.  414  ' 

lortgage,  8bl ;  2  Stoiy  Eq.  Jur.  {  1028, 

;  Jonea  v.  Smith.  2  Sumner*8  Yes. 
872.  n.  (c)  and  eases  ated;  Lee  v.  Stone,       C  (PerKins's  ed.)  '469,  and  notes;  pn§t, 
1  Gill  &  J.  1.  Chap.  XKXI V.  §  4,  BiiU  toperptiw»U  Te^ 

*  The  principle  is  well  established,  that      Ummff, 
m  ooDtract  to  do  aeverml  tbinss  at  seTeral 
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Ch.  VI.  S  4-    which  &  Court  of  Eqnit^  is  capahle  of  taldsg  u] 
'.  ■    T     -  ■  decision  of  the  qoeetion :  in  snch  &  case,  it  is  a.] 
would  be  defective,  in  not  seekiiig  the  reliefs 
entitled  to. 

With  reference  to-  tMa  part  of  the  subject 
much  litigated  question,  to  what  extent  a  perse 
in  copartnership  can  have  relief  in  Equity  ^ 
without  praying  a  dissolutitin  of  the  partnersh 
the  decisions  were  very  conflicting.'  In  J^ot 
Lord  Eldon  sdd  he  did  not  recollect  an  iostan 
one  partner  ag^nst  another,  praying  the  acoooi 
disaolntion :  proceeding  on  the  foundation  that 
to  continue ;  and  observed  upon  the  inconveni 
suit  if  a  partner  could  come  here  for  an  accoi 
the  partnership,  as  there  seems  to  be  nothing  i 
ing  annually ;  *  and  in  Iioscombe  v.  BuatfM,*  Sii 
V.  C.  allowed  a  demurrer  to  a  bill  praying  the  a 
ship,  because  it  did  not  pray. for  a  dissolutio 
Armitage,*  however,  a  contrary  opinion  was  er 
Leach  V.  C. ;  and  in  Richards  y.  Daviet,*  whii 
partner  against  another,  praying  for  an  account 
the  plaintiff  respecting  past  partnership  tninsa 
partnership  might  be  carried  on  under  the  deer 
Honor  decreed  an  account  of  past  partnershi 
said  that  he  could  malce  no  order  for  carrying 
concerns,  nnlesa  with  a  view  to  a  dissolution. 
Judgment  upon  that  case,  the  learned  Judge  ot 
ner,  during  the  partnership,  has  no  relief  at  Lav 
him  on  a  partnership  account ;  and  that,  if  a  ' 
Aises  him  relief  he  is  wholly  without  remedy :  v 


<  partuarahip  n 


coDcemed,  i 


.^       .    .0  woniid  np.'        ..  __  .. 

Iha  cmm  cited  in  the  note  at  the       the  pKitaenbi] 
ova  cited,  and  Watera  e.  Taylor,      widby  Che  So 


hapB,  interpose  and  dsci 

where  a  diuolation  of  partoerahlp  hag  not       a  verv  peculiar 

taken  place,  and  ia  not  atked  for:  although,       Inlerierence  vilb 

ordiuaril}-,  (he;  are  not  inclined  to  decree      by  (he  Court  mi 

an  account,  nnleaa  under  ipecial  circum-       parable  damage 

atancea,  if  Uier*  ii  not  an  actual  or  oon-      concern^,  andtl 

templated  diaaolutlon,  ao  (hat  all  the  alTali 

of  tba 

Seeali 

Elaee  abovi 
5  Sumner'I  Tee.  10, 
cited;  JuddB.  Wil»on,8  Vl.  186;  ]  Smith 
Ch.  Pr.  (3d  Am.  ed.)  B8;  Collyer  Partn. 
(Perkioi'a  ed.)  K  aSS,  SOU,  1198  to  1138. 

3  3  V.  &  B.  339;  and  lee  Uarthall  v.      term  of  the  parti 
Caiman,  3  J.  &  W.  388;    LiadloT  Partn.  *  1  Sim.  8,  10. 

7(3.  '  «  4  Had.  118, . 

*  It  i*  laid  bj  one  of  the  learned  report-      aell,  uU  wp. 
«>,  in  a  note  to  3  V.  &  B.  330,  tbat,  in  ■  3  R.  &  H,  S 

the  CMC  of  Iheatraa,  the  Court  ban  reftitied       of  Lord  Cottenhi 
10  take  Jurisdiction  upon  anj' other  prinol-      H.  &  C.  63It,  ant 
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trary  to  the  plain  principles  of  justice,  and  cannot  be  the  doctrine 
of  equity.  With  respect  to  the  objection  that  the  defendant  might 
be  vexed  by  a  new  bill,  whenever  new  profits  accrued,  His  Honor 
said :  ^  What  right  has  the  defendant  to  complain  of  such  new  bill, 
if.  he  repeats  the  injustice  of  withholding  what  is  due  to  the  plain- 
tiff? Would  not  the  same  objection  lie  in  a  suit  for  tithes,  which 
accrue  de  anno  in  anmsm  f^  It  is  to  be  observed,  that  in  the  la^ 
quoted  case  of  Richards  v.  Davies^  the  case  of  CJiapph  v.  CadeU  ^ 
was  cited  in  argument,  and  is  referred  to  by. the  reporters  as  an 
authority  for  the  position  that  a  decree  may  be  made  for  partner- 
ship accounts  without  the  bill  having  prayed  a  dissolution ;  but, 
upon  reference  to  the  case  itself  it  will  be  found  that  it  was  one  of 
a  very  peculiar  nature,  and  that  the  principal  object  of  the  suit 
was,  not  an  account  of  the  partnership  transactions,  but,  to  have  a 
declaration  as  to  the  effect  of  a  sale  of  some  shares  in  a  partnership 
undertaking  (the  Glol^e  newspaper) ;  and  that  the  account  of  the 
profits  which  was  decreed  was  merely  the  consequence  of  the  dec- 
laration of  the  Court  upon  that  point.  The  same  observation 
applies  to  ITnowles  v.  HdugJUon^  which  is  also  referred  to  in  Rich- 
arda  v.  Davies : '  there,  the  bill  was  filed  to  establish  a  partnership 
in  certain  transactions,  and  the  sole  question  in  the  case  was,  part- 
nership or  no  partnership ;  and  the  Court  being  of  opinion  that  a 
partnership  did  exist  in  part  of  the  transactions  referred  to,  as  a 
necessary  consequence  decreed  an  account  of  these  transactions. 

In  Roberts  v.  Eherhardt,"^  Sir  W.  P.  Wood  V.  C.  said :  "  It  is 
certainly  not  the  ordinary  practice  of  this  Court  to  direct  an  ac- 
count between  partners,  except  upon  a  bill  for  the  dissolution  of 
the  partnership  concern.  It  is  true  that  it  is  not  now  necessary 
to  ask  for  a  dissolution  in  every  case  in  which  relief  is  sought 
respecting  partnership  affairs;  but  I  apprehend  that  when  a  bill 
seeks  an  account,  that  is  one  of  the  cases  in  which  a  dissolution 
must  be  prayed ;  unless  some  special  ground  is  raised  the  general 
accounts  cannot  be  taken,  without  asking  lor  the  dissolution  of  the 
firm."  It  is  conceived  that  it  is  now  settled  that,  where  the  gen- 
eral accounts  of  the  partnership  are  sought,  the  bill  must  pray  for 
a  dissolution,  except  in  special  cases;  but  that  there  are  cases  in 
which  the  Court  will  interpose,  to  support  as  well  as  to  dissolve  a 
partnership :  as  by  appointing  a  receiver,  where  the  conduct  of  the 
defendant  is  such  as  to  endanger  the  existence  of  the  partnership 
concern.' 

In  endeavoring  to  avoid  the  error  of  making  a  bill  not  suffi- 

1  Jac.  687.  88;  15  Jar.  868,  and  oases  cited  in  note  to 

s  11  Vee.  168.  8.  C.  12  Beav.  419;  Bailey  v.  The  Birken- 

•  2  K.  &  M.  847.  head  Railway  Company,  i6.  488,  440;  6 
«  Kay,  148, 158.  Rail.  Ca.  256;   14  Jor.  119;   Cropper  v. 

•  Fairtborne  «.  Weaton,  8  Hare,  887, 891 ;       Coburn,  2  Cartit,  C  C.  466, 478 ;  WUliam- 
8  Jur.  858;  HaU  v.  HaU,  8  M'K.  &  G.  79,      ion  «.  Hayoock,  11  Iowa  (8  With.),  40. 
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It  i  4  ciently  extensive  to  answer  the  purpost 
-Y~— '  most  be  taken  not  to  nin  into  tbe-opi 
attempUsg  to  embrace  in  it  too  many  < 
Equity,  that  two  or  more  distinct  subjec 
the  eame  suit.  The  offence  against  this  r 
nesB,  and  will  render  a  bill  liable  to  a  dei 
■incdt  According  to  Lord  Cottenham,  it  is  ut 

authorities,  to  lay  down  any  mle  or  ( 
what  constitutes  multiiariousneBS,  whicli 
applicable.  The  cases  upon  the  Bubje< 
and  the  Court,  in  deciding  them,  seems 
was  convenient  in  particular  cases,  rath* 
to  lay  down  an  absolute  rule.'    The  oi 

1  Sloiy  Eq.  PI.  }  371.    "  By  multifiiri-  Richard 

«nNHM  in  •  biti,"  uts  Hr.  JuMkt  Blorr,  ■{piinK 

"  ia  meant  tba  improperly  joining,  in  on*  iiidividi 

bill,  ilitcinct  and  inJemiident  malten,  and  againai 

tharelij'conrvuiidinKineai;  aoforciample,  bir.niB] 

the  uniiinE  in  onu  Uill  uf  several  mitiera,  Bryan  • 

periectlv  distintt  and  unconiiecled.agaTint  insnn  t>, 

aos  defcndaiil,  or  tliO  demand  ot  Mv«riil  mnltifai 


Mina  bill."  bloir  tq.  PI.  i  171;  We>C«. 
Randall,  3  Maoon,  101 ;  felloiri  v.  Kel- 
liiw<,tCow(n.>ll3;  BriakenhotT*.  Brovn, 
6Jolin.Cb.l88;  BedaoleD.  Monroe,  E  lr»d. 
Kq.  813;  Buid  v.  Uoyt,  C  I'arge,  85; 
KK'twrdaon  v.M'Kmion.LiU.  Sel.Cn.SaD; 
Jackmn  e.  Forreat,  3  Barb.  Ch.  ITS; 
Kyan  v.  SbainMetoirn,  U  III.  10;  Malcalf. 
V.  i;a.lv,  S  Allen,  6BT ;  Warfan  v.  VVurten, 
H  Uaihe,  SBO ;  Newland  V.  R  'gen,  8  Barb. 
Cb.  4S3;  Keanabn  and  F'iriUnd  U.U. 
Co.  0.  PoRlKnil  and  Kransbec  K.R.  Co., 
M  Main'',  IT);  Kicharda  v.  Pierce,  Gl 
Uaine,  GSO,  ftfilj  Cnne  0.  Fnircliiid,  I 
Uci:arter{M.  J.),  78;  Emans  o.  Emins  1 
llcCarter  <N.  J.),  114.    To  tender  a  bill 

1   Equity,  which 


aiipport 
Divk  e. 


oaiinot  properly  be  Joined  ii. 

Many  v.  Ueekman  Iran  Co.,  S  Faiin,  IdS; 

HcCibe  v.  Brliow),  1  Allen,  lOB;   Viriok 


M,  tapra ;  Kiabarda  v.  Fierce,  hi  Maine,  Lariyet 

it;    tmana  e.   Jimani,  1    tlcCorter  (N.  eurvey  i 

J.),   114.    A   bill   uking   for  an   injunc-  by   Oou 

for  rent  due,  19  demurrali'e  on  the  ground  2Ka,G30 

of  mullifariousneu.     Keed  v.  Kaeil,  1  C  E.  980 ;  U- 

Green  (N.  J.),  14«.  IsD;    see  Bediwie  v.  lan  «.  ^ 

Monroe,  &Ired.Eq.  313.     If  a  joint  claim  and   Fo 

againBl  two  or  more  derendanla  ii  improp-  Kenneb 

any  joined  in  tha  Mme  bill  with  a  aep-  v.  .lohng 

ante  claim  asainit  one  or  the  dafenJaitts  4&  N.  I 

onlT,  in  whicn  the  other  detandajita  have  Jonea  E 

DO  iniareat,  and  which  ia  whnlly  uacon-  '  See 

nected  wiihtlie  eUim  iig.iinst  iliein,  ail  or  111;  Er 

either  of  the  derandaata  may  demur  to  the  lis,  11! 

bill  for  mullilkriouiDeu.    bwift  c.  tJikford,  SUiBo 

«F«(e,23)  B«yd  cUaj^  fi  Fajga,  U;  U3.    T 
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authorities  upon  the  subject  is,  by  adverting  to  the  fiiot,  that    C11.VI.  { 
although  the  books  speak  generally  of  demurrers  for  multifiuious*  '^  y  • 
nese,  yet    in  truth  such  demurrers  raay  be  divided   into   two 
distinct  kinds.    Frequently  the  objcctioo  raised,  though  termed 
maltlfatiousuess,  is  in  fkct  more  properly  mbjoinder;'  that  is  to 
say,  the  oaaes  or  cliiims  united  in  the  bill  are  of  so  differott  a  char- 
acter, that  the  Court  will  not  permit  them  to  be  litigated  in  one 
record.*    It  may  be  that  the  plaintifie  and  defendants  are  parties 
to  the  whole  of  the  transactions  which  form  the  Bal[gect  of  the  suit, 
and  nevertheless  those  transactioiis  may  be  so  diswmilar,  that  the 
Court  will  not  allow  them  to  be  joined  together,  but  will  require 
distinct  records.     But  what  is  more  fanuliarly  understood  by  the 
term  muhiikriousneBS,  as  applied  to  a  bill,  is  where  a  party  is  able 
to  say  be  is  brought  aa  a  defendant  upon  a  record,  with  a  large 
portion  of  which,  and  of  the  case  made  by  which,  he  has  no  con- 
nection whatever.*    Thus,  where  a  bill  was  exhibited  by  trustees  j„  bill  i^ 
under  a  trust  for  sale,  against  several  persons,  who   were   the  triuueifiii 
purchasera  of  the  trust  estates,  which  had  been  sold  to  tbem  by  ■ 
auction  in  different  lots,  Sir  Thomas  Plumer  V.  C.  allowed  a  de-  ' 
morrer,  which  had  been  put  in  by  one  of  the  defendants,  on  the  - 
ground  that  the  bill  was  multifarious.    His  Honor  said:  "This 
Court  is  always  averse  to  a  multipUoity  of  suits,  but  certainly  a 
defendant  has  a  right  to  insist  that  be  is  not  bound  to  answer  a 
bill  containing  several  distinct  and  separate  matters,  relating  to 
individuals  with  whom  be  has  no  concern."  *    In  a  subsequent  xo  nKiod 
case,  where  an  information  and  bill  were  filed  for  the  purpose  of  '^^  ^ 
setting  aside  leases,  granted  by  the  same  trustees  at  difierant  sonabrui 
times,  to  different  persona,  the  same  learned  judge  held,  that  If  '""^'^i 
the  case  had'  been  free  from  other  objections  it  would  have  been 

■abject  of  maitirarionniFN  ippeui  la  b«,      mlrjoinder  oT  pvtlca,  (nd  Bot  to  the  mie- 

aTCuiiiuancn,  md  miut  bo  Ittt  in  ■  great  ■  Kmaiu  v.  £iaiiai,  1  UcCarter  [N.  J.), 

neuure  lo  the  vniud   di~cRliuii   ot  tlie  lU,  US. 

Court.     CWk  e.  Vamcll.  lU    l>xu,  194;  ■  Campbr-ll  e.  Uickar,  1  H.  &  C.  618: 

Caincac.  Ch  w.i  How.  U.  S.eiB,  Oliver  Crow  c.  UroM,  7  Jur.  N.  S.  llStt,  V.C8.; 

■.FiatI,3Uow.lJ.8  ViS;  HulUrv.  Spann,  aM  lumen  UaptUi  Ui-aioniry  Ui.ian,  6 

ST  Mia  (&(JuRii,iaa4i  U..nliill  v.  U<-aa>,  McLean,  844;  Swaj'zrc.  Swayie,  ISlockt. 

llUco- <il;   Keiiiiebvc  and  I'onUiHl  K.K.  (N.  J.)  US;  New  tnirlanLi,  &c  Uank  «. 

Co.  B.  1-oriiaiiil  m.n.1  Kenncbeu   K.K.  Co.,  Newport  ^jt.am  Fariury,  i  H.  I.  IG4. 
ta  Uaine,  HS,  iBl;  Scory  tAi-  PI.  f  SM;  4  Ur<>oke<«.  Lord  Wtiitnortti,  1  Mad.  B«, 

CbaH  ■  dearli,  *5  N.  U.  bM;  Abbot  o.  Bfi;  teealMiKayDer  v.  Juliaii,!  Uivlt.eTTi 

JdhiiaoD,  3t  S.  a.  36;  Wamii  >  Wamn,  6  Mad.  144,  n.     The  ni«rEiiiiil  iioia  to  i 

M  Uaii.f,  3ijili  l'e<>|.le  «.  Uurriil,  iM  Cal.  Dick-  877    ia  itnog;    and  aea   Kump  k 

SSUj    Uainca  d,  Cbent,  3  How.  U.  ».  6IR,  O-eeobill,  30  Beav.Gl3;  IJur.  N.  3.  13S: 

ta.     Todel«ini>,e  wbetherabiiliainul-  AbfTyttxritb,  &c.    la'lHar  Conipanv    «. 

tifarioua,  nganl  inuii  be  b.«l  lu  tlie  atuting  Piercy,  11  W.  K  lOuu,  V.  C.  W. ;  ak.it 

EnariheL.ill.anJnDlIo[hepray8ralaiie.  11.  eui;  Bent  *  Vardlvv,  4  N.  iL  SU,  V. 

•miuond  c.  UiVliiKaii  Hank,  ^Valker  Ch.  C.  W.;  Bmick  «.  ltuac)i,  L.  K  1  >:q.  19  . 

ai4.  U.  K.;  Crane  *.  Fairoliild,  1  Mc(;«rter(N. 

'  By  the  IS  &  le  Vic.  o.  aa,  {  4tt,  (are,  J.),  76;  Meionil  v.  Cady,  8  Allen,  SBT; 

p.SO*,oljjcctiupBlbrmiiijciiiiderotplainti1&  Kubiueon  «.  Crou,  33  Uodii.  171. 


VI.  s  4.    liable  to  the  charge  of  mnltifariousness.*    The  b 

-y    — '  afterwards  acted  upon  by  Lord  Eldob,  in  Saividi 

Bet  aside  a  bill  had  been  filed  for  an  account  of  &  testator' 

^^^^  to  set  aside  certain  sales  which  had  been  mad< 

osteea.      and  trustee  to  himself  and  another  person  of  tht 

a  demurrer  to  which  bill,  put  in  by  Laying,  had 

Sir  John  Leach  V.  C*     The  case  came  on  befor 

cellor,  by  appeal:  when  his  Lordship  reversed 

the  Vice-ChanoeUor,  and  allowed  the  demnrrc 

"  when  there  are  trustees  to  sell,  and  a  bill  is  file 

is  not  usual  to  make  the  purchasers  parties,  but 

I  of  EX-     tracts  and  pray  an  inquiry ."  *     His  Lordship,  hoi 

"^  "  there  may  be  cases  which  cannot  be  delayed  t 

can  be  made,  on  account  of  injury  that  may  be 

time." 

n.  It  is  to  be  remarked  that  Sir  John  Leach,  u 

"■tET    Ji"Jg™8"*'  upon  the  above  demurrer  observed, 

lateresta  multifariousness,  that  "in  order  to  determine 

action,     multifarious,  or  in  other  words  cont^s  distinc 

quiry  is  not  whether  each  defendant  is  conn 

branch  of  the  cause,  but  whether  the  plaintiff's  ' 

respect  of  matters  which  are  in  their  nature  sepj 

If  the  object  of  the  suit  be  single,  but  it  hap[ 

persons  have  separate  interests  in  distinct  que 

out  of  that  single  object,  it  necessarily  follows  t 

persons  must  be  brought  before  the  Court,  in  o 

at&y  conclude  the  whole  subject."  '     There  is  no 

above  observation,  the  teamed  judge  stated  the  ] 

though,  in  his  application  of  it,  be  went,  in  tb< 

Eldon,  too  far.* 

Mottwo       Although  the  administration  of  the  estates  of 

imiy'br   ^°*  cannot,  in  general,  be  joined  in  the  same  su 

iniiiered    ties  interested  in  such  estates  are  different,  ye 

I  partie*    parties  claim  the  benefit  of  both  estates,  and  Uie 

bbSiJ*     ^^^  '''^  account  of  one  cannot  be  taken  withi 

b«  sung,  joinder  of  them  in  the  same  suit  is  not  multifari 

the  ■' 

inta  can-        '  Attomsv-Geacnl  D.  Mosea,  1  Mad.  394,       R.  3  ICq.  ISi  and  i 

w  Uken     S06.  W.  B.  517,  U.  K.; 

■atelf.  *  J>c.  IGl,  153;  aod  ua  Lnad  v.  Blan-       W.  H.  2G&;  13  Ju 

•haid,  4  Hare,  S,  19;    Thumo*  c.  Reei,  1  '  Cnnipbcll  v.  I 

Jur.  M.  S.  lUT,  M.  R.;  NurriivJackaan,  1      BOS;  Lewis  v.  Ed 

J.  &  H.  319;  7  Jur.  N.  S.  640.  Rump  n.  Greenhil 

•  b  Uad.  138.  ■  K.  S.  ISS;  Alton 

•  Slory  Eq.  H.  {  374.  8  M.  &  0.  8S,  93 
<  Salviiln  V.  Urde,  6  Mad.  14«,  Uodgei,  10  Hare, 
■  SeeTumem.  Bobiii50D,lS.&S.S13,       19  Al*.  814.    Thi 

S1&;  tj.  C,  nom.  Turner  s.  Doableday,  B  irho  are  Joint  debl 
Uad.tt4;  Dunii  i.  Dunn,  9  Sim. S3B ;  Uar-  in  tlie  Bama  suiL 
EOS  V.  Febrer,  8  Sim.  488;  Jerdein  *.  W.  K.  9,  V.  C.  W 
Bright,  3  J.  &  U.  835 ;  Boaeic  v.  £oack,  L. 
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This  otmerration  leads  na  to  a  distmction  pointed  out  by  Lord    ' 
EldoQ  in  the  case  of  Salvidge  v.  Hyde^  and  which  has  perhaps  " 
been  extended  by  later  cages.    Tlie  bill  in  that  case  waa  filed  by  I 
persons  interested  under  a  wilt,  and  by  creditors  of  a  testator,  to  [ 
set  aside  two  contracts,  one  of  which  had  been  entered  into  by  the  " 
trustees  for  sale  of  an  estate  to  one  of  their  own  number,  and  the  i 
other  for  the  sale  of  another  estate  to  the  defendant  Laying;  and 
Lord  Eldon,  although  he  thought  that  the  object  of  setting  aside 
the  contract  entered  into  with  Laying  could  not  be  embraced  in  a 
bill  to  set  aside  the  contract  entered  into  with  the  trustee,  yet 
hold,  that  if  the  trustee  had  purchased  for  himseli^  and  then  Lay- 
ing had  bought  the  same  estate  of  h'"")  the  case  would  have  been 
different.' 

From  this  it  may  be  inferred,  that  an  objection  for  multifarious- 
ness will  not  be  allowed,  where  the  person  making  the  objection 
has  united  his  case  with  that  of  another  defendant,  against  whom 
the  suit  is  entire  and  incapable  of  being  separated.'  And  so,  in 
Senson  r.  Hadfield^  where  the  plaintifl^  bad  appointed  A.,  B.,  and 
C.  their  foreign  agents,  and  A.  had  retired,  whereupon  the  plain- 
tiSt  had  appointed  B.,  C,  and  D.  their  agents,  and  then  filed  a  bill 
for  an  account  of  the  two  agencies,  A.,  the  retiring  party,  demurred 
for  multiiariousneBs.  In  giving  judgment  upon  the  demurrer, 
Lord  Langdale  M.  R.  observed  :  "  I  can  very  well  conceive  a  case 
properly  stated,  in  which  it  would  be  quite  necessary,  and  it  may 
ultimately  be  quite  necessary  in  this  case,  to  continue  any  person 
who  was  a  partner  in  one  of  those  agency  firms,  a  party  to  the 
cause  by  which  the  accounts  are  to  be  taken  ;"  *  but,  upon  perusal 
of  the  bill,  he  did  not  find  any  such  allegations  as  appeared  to  ren- 
der it  necessary  to  continue,  as  parties  to  the  suit,  the  different 
persons  parties  to  the  transactions,  and  consequently  he  allowed 
the  demurrer.  In  the  case  of  the  Attorney-  General  v.  The  Cor- 
poration of  PooU,*  where  the  case  agmust  one  defendant  was  so 
entire  as  to  be  incapable  of  being  prosecuted  in  several  suits,  but 
yet  another  defendant  was  a  necessary  party  in  respect  of  a  portion 
only  of  that  case,  it  was  decided,  that  such  other  defendant  could 
not  object  to  the  suit  on  the  ground  of  multifariousness.  And  in 
Campbell  v.  Mackay^  Lord  Cottenham  held,  that  where  the  plain- 


Fin.  409,  iiOM.  Pbit  r,  Attoraey-Geiier«l : 

.  Hj-de,  J«.  IM. 

»e  .l.o^inm«  r.  We.ri„g,  8  l/e  U.  i,  S.' 

V\  S  378  ..  .ad  now. 

Not 

.  .     jrforii  -  ,  -., 

on  (h«  ground  of  the  Juinderof  uiolhcrd»-  ule  bj  a  prior  maiitgagM  of  one  a(  them, 

fending  who  doa  agi  object.     Warthen  t.  u  improvideDt. 

Branllav,  e  Ueo.  6T1;  Wtiitbecko.  Edgtr,  ^  I  M.   &  C.  603;    and  tea  Altomej- 

9  Barb  Cli.  106.  General  v.  Cradock,  8  M.  &  U.  86,  9i:    1 

•  6  Beav.  &ie,  6S8.  Jnt.  K6;  Waltham  t.  Suinton.  B  Jur.  N. 

*  See  Warlhene.  Brantltrj',  6  Geo.  GTl;  S.  12«li  13  W.  K.  83,  L.  JJ.  i  1  DeQ.,  J. 
SloTf  Eq.  Pi.  f  3TS  a,  anJ  nolo.  &  8.  6;8,  OTarrurioK  S.C.  IH  &H.  813; 

<  4U.  ft  C.  17,31;  ajnr.  lOBO;  8C1.&  Uamp  «.  Bobiiuoa,  S  D«  0.,  J.  &  8.  ST. 


TI.  1 4.  tiSs  have  a  common  uit«rfat  against  all  the  d 
-y——'  to  one  or  more  of  the  questions  raised  by  it, 
all  necessary  parties  for  the  purpose  of  enforc 
terest,  the  circumstance  of  some  of  the  defend 
distinct  liabilities,  in  respect  to  different  bra 
matter,  will  not  render  the  bill  mnltiiarioae 
case  were  as  follow:  Sir  James  Campbell,  by 
executed  on  his  marriage  with  Lady  D.  L.  C» 
iiind  in  two  trustees,  A.  and  B.,  upon  trust  foi 
after  her  decease  In  trust  for  the  sons  of  the 
attain  the  age  of  twenty-one  years,  and  dauj 
tain  twenty-one  years  or  marry :  with  a  prov 
to  be  appointed  guardians  of  the  children 
with  the  trustees  of  the  settlement,  should  ha 
the  interest,  and  also,  in  certain  cases,  part  • 
children's  presumptive  shares,  towards  their 
vancement  during  their  respective  minorities, 
executed  after  marriage,  Sir  James  Campbell 
in  two  other  trustees,  C.  aftd  D.,  but  upon  si 
of  the  first  settlement ;  and  by  his  will,  after 
bequests  to  his  wife,  he  bequeathed  his  prope 
upon  certain  trusts  for  the  benefit  of  his  chi 
A.,  B.,  and  C.  his  executors  and  guardians  oi 
in  conjunction  with  their  mother.  After  tht 
Campbell,  Lady  D.  L.  Campbell,  the  wife,  t<^ 
dren  of  the  marriage,  filed  a  bill  against  A.,  I 
accounts  and  administratJon  of  the  property  < 
deeds  and  will,  to  which  bill  a  joint  demurrer 
and  C,  ou  the  ground  of  multifariousness. 
however,  overruled,  upon  argument,  by  Sir  L 
Ct  and  afterwards  by  Lord  Cottenham  upon  i 
being  of  opinion,  that  the  result  of  the  princ 
irom  the  cases  was,  that  where  there  is  a  coi 
common  interest,  the  common  hability  beinj 

I  Wbtr«  the  purpOBC  of  the  bill  wm  to  ants  ii  a  necei 

«n«bUthBplair!tifftoobriimBili»ractionof  tho  cais  Mate 

■  judKmeni  it  Law  oat  of  the  propcilv  of  the  iJelendanls 

ba  debtor,  one  if  the  defendants;  and  to  iieu,  or  fur  mit 

this  end  the  plaintitTBoucht  to  remove  out  in  same  of  w 

of  hii  wav  certain  fMudulent  convevHRces  Wny  v.  Brag) 

and  incuinbrvncei.and  to  bring  within  tha  113,216;  RaDt 

reneh  of  his  jml^cmenl  equitable  intereait  (M.  J.).  Bl»;  a 

•hicti  were  not  the  luhjccU  of  eiecution  T8;  Brinkerhoi 

at  Ihv,  it  was  held  lo  be  do  objerlinn  that  Fellowes  v.  Ye 

one  or  more  of  the  defendanla,  lo  whom  Eq,  I'l,  j  3JI, 

pans  oftliepropertv  had  been  frauilulently  IL  Green  (N.  J 

conveved.  had  nothing  to  do  with  other  G  Allen,  B74;  ( 

fraiidi'ilent  transaetiuns.   ChancellarUreen  ITS;    HIcharda 

"  The  case  against  the  debtor  n  bo  Chase  v.  Searli 

■■■—  ' —  '^-  ■-'  ■-  UottonB.Wei 
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and  the  common  interest  in  the  plaintiflS,  different  grounds  of 
property  may  be  united  in  the  same  record.* 

It  should  be  noticed  .here,'  that  where  the  right  of  a  person  to 
call  upon  the  Court  for  specific  relief  against  another  is  so  in- 
cumbered that  he  cannot  assert  his  own  right  till  he  has  got  rid  of 
that  incumbrance,  he  cannot  include  the  object  of  getting  rid  of 
the  incumbrance,  in  a  suit  for  the  specific  relief  which,  but  for  that 
incumbrance,  he  would  be  entitled  to ;  and  that,  if  he  attempt  to 
do  so  by  the  same  suit,  his  bill  will  be  multifarious.  Thus,  it  was 
held  by  Lord  Eldon  that,  when  a  bill  is  filed  for  specific  perform- 
ance, it  should  not  be  mixed  up  with  a  prayer  for  relief  against 
other  persons  claiming  an  interest  in  the  estate :  and  that,  if  there 
is  a  title  in  other  persons  which  the  plaintiff  is  bound  to  get  in,  he 
should  file  a  bill  for  specific  performance  only,  and  should  fortify 
the  defect  in  his  title,  by  such  means  as  he  can,  so  as  to  be  enabled 
to  complete  it  by  the  time  when  the  contract  will  have  to  be  en- 
forced.* 

The  principle  which  renders  it  improper  to  mix  up,  in  the  same 
bill,  demands  against  different  persons  arising  out  of  distinct  trans- 
actions, renders  it  improper  to  include  in  one  suit  separate  infringe- 
ments of  the  same  patent,  by  different  defendants ;  *  and  for  the 
same  reason,  where  a  copyright  has  been  infringed,  bills  must  be 
filed  against  each  bookseller  taking  spurious  copies  for  sale.*  And 
so,  joint  aild  separate  demands  cannot  be  united  in  the  same  bill ;  ^ 


Ch.VI.§4. 


Plaintiff, 
entitled  to 
specific  relief 
were  an 
incumbrance] 
got  rid  of, 
cannot  in- 
clude both 
objects  in 
same  suit. 


1  See  1  M.  &  C.  623.  A  bill  is  not  roul- 
tifarioas  which  unites  several  matters  dis- 
tinct in  themselves,  but  which  together 
make  up  the  plaintiff's  £<^uity,  and  are 
ueceasarv  to  complete  reliet;  nor,  on  the 
ground  of  misjoinder  of  several  plaint iff<*^ 
where  either  of  them  would  not  be  entitled 
to  proceed  separately  for  relief  without 
Tnaaing  the  others  defendants.  Hicks  v. 
Campbell, 4 C.  £.  Green  (N.  J.),  183;  Ken- 
nebec and  Portland  K.K.  Co.  v.  Portland 
and  Kennebec  K.R.  Co.,  64  Maine,  178; 
see  Coleman  v  BHmes,  6  Allen,  874;  Skeel 
V.  Spraker,  8  Paige,  182;  Myers  v.  United 
Guarantee,  &c.  Co.,  7  De  G.,  M.  &  G.  112. 

^  Mole  V.  Smith,  Jac.  41>4;  Ma^^on  v. 
Franklin,  1  Y.  &  C.  C.  C.  239,  241;  see 
also  VVhalev  v.  Dawson,  2  Sch.  &  Let.  367 ; 
and  arUe,  p.*  230,  281;  Mory  Eq  PI.  §  272; 
Whitten  v.  Whitten,  86  N.'  H.  826.  So  a 
bill  by  a  mortgugee  against  the  mortgagor, 
and  an  adverse  claimant  of  the  land  would 
be  multifarious.  Banks  v.  Walker,  2  SKn«Jf. 
Ch.  344.  A  bill  alleging  that  the  plaintiff 
and  one  of  the  detendants  were  copartners, 
and  praying  for  a  settlement  of  tbecopart- 
nfr»bip  concerns;  and  alleging  a  frau<iU' 
lent  sale  of  all  the  property  of  the  firm  by 
the  said  defendant  to  a  third  party,  who 
was  the  other  defendant,  and  praying  that 
such  SHle  may  be  declared  vuid,  is  bad  for 
multifark>usiie8S.  Sawyer  v.  >loble,  66 
Maine,  227. 


■  The  plaintiff  should  not,  however,  file 
an  unnecessHrv  number  of  bilU;  if  he  does, 
the  Court  will  consolidate  the  suits,  or 
make  some  equivalent  order;  see  Koxwell 
V.  Webster,  10  Jur.  N.  S.  137;  12  W.  R. 
186,  L.  C.>  2  Dr  &  Sm.  260;  9  Jur.  N.  S. 
1189. 

*  Dillv  V.  Doig,  2  Ves.  J.  486;  Story  Eq. 
PI.  §§  277,  278. 

6  Harrison  v.  Hogg.'td.  328,  328;  Swift 
V.  Eckford,  6  Paige.  22;  Storv  Eq.  PI. 
§$  271,  279;  McLellaa  v.  0-borne,  61 
Maine,  118, 120;  Emans  v.  Kmans,  2  Beas-' 
ley  (N.  J.),  205.  Thus  a  bill  praying  for 
an  acconnt  of  two  di»tinct  firms,  made  up. 
ill  prirt,  of  the  same  persons,  was  held  bad 
for  multifariousness.  Gnftinr.  Merrill,  10 
Md.  264.  So  where  three  persons  bad  t^w- 
cessively  withdrawn  from  a  firm,  reducing;; 
the  nuinber  from  five  to  two,  a  bid  praying 
for  an  account  and  settlement  of  the  part* 
nership  concerns  /br  the  whole  time,  w&^ 
held  to  be  bad  for  multifariousness,  and 
was  dinmii^sed.  White  v  White,  6  Gill, 
359.  So  a  prnyerin  a  bill  by  one  of  seveial 
part-owners  of  a  vessel  against  other  p^irt- 
owners,  who  becamt)  such  at  several  dif- 
ferent limes,  for  an  a*-count,  during  that 
Eeriod  of  time  wht-n  all  were  owners,  was 
eld  correct;  if  the  prayer  were  not  thus 
limited,  the  bill  would  be  bad  for  mul- 
tifariousness. McLellan  v.  O'tbome,  61 
Maine,   118;    see  Latting   v    Latting,  4 


Bill  for  in- 
fringement of 
patent,  can- 
not include 
infringement 
by  different 
defendants. 

Joint  and 
several  de- 
mands cannot 
be  united. 
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and  although  the  defendants  may  be  lial 
of  the  demands  made  by  the  bill,  yet  tb 
a  character  as  to  render  it  improper  t6  iii 
The  objection,  in  these  cases,  is  more  stri 
has  been  before  alluded  to  in  the  quotati' 
judgment  in  Campbell  v.  Mackay :  where 
the  distinction  between  misjoinder  and 
exhibited  in  the  case  of  Ward  v.  The  J 
"In  that  case,"  said  his  Lordship,  "  the 
of  a  colliery  under  the  preceding  Dukt 
continued  also  to  be  tenant  under  his  8< 
Duke ;  and  he  filed  a  bill  ag^nst  the  tht 
ley,  who  were  the  executors  of  their  fatl 
them  in  respect  of  transactions,  part  of 
lifetime  of  the  former  Duke,  and  part  bet 
then  Duke  after  bis  father's  decease.  1 
put  in  separate  demurrers,  and  the  fon 
which  were  very  different,  clearly  illusti 
adverted' to.  The  Duke  could  not  saj 
the  bill  with  which  he  was  not  necesaar 
was  interested  in  one  part  of  it  as  ownei 
as  representing  his  father.  But  bis  det 
proper  to  join  in  one  record  a  case  again; 
his  father,  aud  a  case  against  him  arisi 
which  be  was  personally  concerned.'  '. 
was,  that  there  was  an  improper  joindei 
the  suit.  Lord  Beverley's  demurrer  aga 
was  in  the  usual  form  of  a  demurrer  for 
ceeded  on  the  ground  that,  by  including 
red  between  the  plaintiff  and  the  other  d 
between  the  plaintiff  and  the  late  Duke 
only  Lord  Beverley  could  have  any  con 
to  an  unnecessary  length,  and  the  demui 
proper  and  useless  expense,*  Both  dei 
both,  it  may  be  said,  in  a  sense,  for  multi 
ous  that  the  real  objection  was  very  diffe 
Harrison  v.  Mogg,*  which  was  also  moi 
joinder,  the  plaintitis  endeavored  to  unil 
in  which  all  the  plainti%  jointly  bad  an 
which  only  one  of  them  had  an  iuteres 

Sandf  Ch.  81 ;  u  la  >aing  ca.«xecuton,  *  See 

MMnlely    tlable,    for   conlribulion,   He  81 ;  Vmi 

Siniilclaiiv.  Selwj-n,  0  Jur.M.  S.  1I4S:  11  IBS. 

W.  B.88,  V.C-».i  MicklethwiiilB.Wm-  '  See 

itimler,  18  W.  R.  UO,  L.  J.I.  UiiioD.  I 

1  i'AqH.  4GB,iT6;  ua  Etiiuu  f.  Emani,  *  3V 
3B«>iel«}'(N.J.],30G,£07;  Boyd  v.  Uqyt, 
6  Puge,  78. 
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allowed  upon  the  ground  that  the  subject-matters  were  such  as,  in  Cu.  TI. ' 
the  opinion  of  the  Court,  ought  not,  according  to  the  rules  of  plead-  """">" 
ing,  to  be  included  in  one  suit.'  In  Saxtcni,  v.  Davis,'  the  suit 
prayed  an  account  against  the  representatives  of  a  bankrupt's  as- 
signees, and  against  Davis,  a  person  who  claimed  through  those 
assignees,  and  also  against  a  person  who  had  been  his  assignee 
under  the  Insolvent  Debtors'  Act ;  and  there  also  the  bill  was  held 
to  be  bad  for  multifariousQess."' 

It  is  to  be  observed,  that  thi»  objection  will  only  apply  where  a  biiihiou 
plaintiff  claims  several  matters  of  different  natures  by  the  same  J!^?^ 
bill ;  and  that  where  one  general  right  only  is  claimed  by  the  bill,  def*iid»pt 
though  the  defendants  hare  separate  and  distinct  interests,  a  de-  jiJiiUfi 
murrer  will  not  hold.'     As  where  a  person,  claiming  a  general  right  interesu: 
to  the  sole  fishery  of  a  river,  files  a  bU!  against  a  number  of  persons  J^"  "*'' 
claiming  several  rights  in  the  fishery,  as  lords  of  manors,  occupiers 
of  landa  or  otherwise ; '  ho,  in  a  bill  for  duties,  the  city  of  London  or  s  du^, 
was  permitted  to  bring  several  of  the  persons  before  the  Court, 
who  dealt  in  those  things  whereof  the  duty  wiis  claimed,- to  estab- 
lish the  plaintifiSt' right  to  it ; '  and  where  the  lord  of  a  manor  filed  ortoucer 
a  bill  agdinst  more  than  thirty  tenants  of  the  manor,  freeholders,      "o"*™ 
copyholders,  and  leaseholders,  who  owed  rents  to  the  lord,  but  had 
confiised  the  boundaries  of  their  several  tenements,  praying  a  com- 
mission to  ascci-tain  the  boundaries,  and  it  was  objected,  at  a  hear- 
ing, that  the  suit  was  improper,  as  it  brought  before  the  Court 

>  Storv  Eq.  PI.  S  STB;  Bayiv.  Hoyt,  S  theKvenI  pUinliff',  though  distinct  and 

Paige,  69:  LitrktDt  e.  Biddie  II  Kla.  262;  upon  diBlinct  cODTevancei,   iirc  ret  of  ■ 

Emuiiv.  Emum,  2DpuleT(N.J-),  lot.  aimilxr   nitura  ■niiist  Ihe  oame  defend- 

*  IS  Vet.  71,  HO.  anti,  and  in  nt»Uon  to  tha  'unie  luijecl- 
■  1  M.  &C-  618;  Story  En.  Pi.  U  3TS,  iKBlter,  and  the  relief  praved  is  in  chara'- 

)St,  6S0.  tt-T  (lie  Hme  b<  nil.    Kun£el  e.  Harlieil,  29 

*  Ld.  Red.  182;  Bowen  o,  Keeaecher,  9  Md  3B0.  409:  m«  Thonian  v.  Ihiiil..  S  Cill. 
land  Wiih),  432;  Dimmock  c.  Biiby, 
30  Picii.  808;   Sun  t>.  Carrier,  4  Allen, 

141;  Tucker  v.  Tucker,  2B  Mi»-(BJonea1  1  Uill.  263,264.    Bui  <i  bill  is 

S50;  Ch«ev  Searlea.  46  M.  H.  MB;  Bug-  fur  multifHriouinen.  when  it  i 

bee  V.  aargenl.  28  M-iine,  208;  Warren  b.  nsainti  several  dt-reD'iaiJts  «eeki 

Wamn.  66  Maine.  8ST;  Ko*ii  e.  Hivnea,  far  iujurie- arising  "ul  of  (ran(it 

SI    Uaiiie.  81;    Fell»vc>  e.    Felloo'es,  4  Ihem  ■epaniely.al  dilTerenltinM 

Cuwen.  682;  Ricbird- i.  Pierce.fil  Mame,  IiIimk  (edifferent  tiibjec'i.    Coa 

G62;  People  a.  Morrill,  26  Cal.  886;  Htoir  6   Conn.  66;  Maneli-  i  Mornt  ( 

F^.   PI.  i  278,  note;    Morrny  r.  Hmv,  I  1   Saxton  (N.  J.),  8'      "--'-- 

Birb.Uh.  69;  Mix  a.  Holchkua,  14  Conn.  lianj-  "   ""    "■"    " 

»i;  Bno^h  a  Smmper,  10  Geo.  lOB;  Kail  8  Al 

V  Mublev.BUeo  218;  WinHlaw  e.  Diniiu  S32. 

nun,  IB  Wii.  468;  tee  WnbuiD  v.  Cox,  1  ferer 

Ired.  Eq.  888;    Stuart  D.  C  Iter,  4  Rand.  bill, 

74;  Newliindv.   RofKn,  8  Barb.  Ch.  481;  ofbotb     Daniel  u.  Morria<>n,  0  liana,  IM; 

Boberf^  It.  Stevena.   1   Ired    Cb.  347;  Kar  ■>.  Jonea.  IJ.  J.  Marah,  87;    see  Mc- 

Walkup  r.  Zeliring.  13   Iowa  (6  Witb.),  Vartnay  v.  Calhoun,  It  Ala.  110. 
806;   UelJiflsld  «   Ander-or>,  7  Sm.  &  M.  '  Marnr  of  York  «.  l-ilki<  eton,  I  Alk. 

680;  Alleo    t.  Monlgomeir  R.R.  Co.,  11  3F3.  cited  U.   Red.  ivl;    Smith  v.  b»ri 

Ala.  437;  Scrimeger  t.  Buctianiion.  8  A.  Brown1«ir.   L.  R.  9   Y^    241;    Chaae  t. 

K    Mnr-h.aiB;    Pariah  o.  Sloan,  8  In-d.  SearK  4S  N.  H  611,  621. 
Ch  607;  .Vaun  e.  Hargett,  3  Dev.  Sc  Bar.  *  Cilv  of  l.o<idot: 

Ch.  SI.     Nor  Kill  tlie  objecliim  of  mulii-  C.  ed.  toml.  602. 
(kcioiuaaai  pierail  vbtre  tlie  inie 
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Cn.Tl.  §1.    many  parties  having  distinct  interests,  it  was  i 

*- — T    ■—'    lord  claimed  one  generiil  right,  for  the  asBerti( 

necessary  to  ascertain  the  several  tenements; 

or(brtltfa«a;     made  accordingly.'     Upon  the  same  principle  it 

boiobjecis      entertained  for  tithes  against  several  parishiou 

«iimen«wue'    '''"'''  however,  mast  ail  be  for  objects  of  the  sa 

a  bill  is  filed  against  several  defendants  for  ob 

nature,  although  the  pi aintilT  claims  them  all  in 

it  vill  be  multifarious;'  thus,  if  a  parson  should  j 

several  persons,  ci'z.,  against  some  for  tithes  and 

glebe,  it  would  be  liable  to  demurrer ;  and  bo,  if  I 

were  to  prefer  one  bill  against  divers  tenants  I 

matters  and  causes,  such  aa  common,  waste,  si 

this  would  be  wrong :  though  the  foundation  o 

manor,  be  an  entire  thing.* 

bat  bill  It  is  to  be  remarked,  that  Lord  Redesdale 

(S^p»«te     ^^^  meaning  of  niultifunousncss  to  cases  where  j 

ind  diBtinct     several  matters  of  different  natures  of  several 

dcmiuTublBi     same  bill;*  but  in  Attomej/- Omeral  v.    The 

pany,^  Sir  Lancelot    Shadwell  V.   C.  said:   " 

besides  what  Lord  Redesdule  has  laid  down 

there  is  a  rule  arising  out  of  the  constant  prai 

that  it  is  not  competent,  where  A.  ia  sole  plaii 

defendant,  for  A.  to  unite  in  his  bill  against  B.  i 

wherein  they  may  be  mutually  concerned.' 

proceeding  wei'e  allowed,  we  should  have  A.  1 

B.,  praying  to  foreclose  one  mortgage,  and,  in  i 

ing  to  redeem  another,  and  asking  many  other  1 

oF  NorfDlk,  1]  J 
neeks  to  (bnclose 
to  redeem  ■  prjoi 


1  Magd^en  Coir. «.  Atliill,  cited  Ld.  Red. 


1S3. 


.. ..  .  t.  Rmdtill,  2  Miton.  m ;  Cam- 
hridRB  WatFrft'orkf  v.  Snniervin*  Dveine 
&r.  Co.,  11  Gray,  163;  Swi.t  v.  Eckford, 
S  Va\ce.  i1. 

*  B-rhe  i>.  Hirrii,  Hard.  88T. 

*  \A.  Ked.  181. 

*  I  Sim.  BTO,  678;  and  i«  Atlnmev- 
Genn-ilv.TlieCorponliciiarCarrnBrthen, 
G.  Coop.  aO;  Altomey-General  e  St.  Cross 
KoHnilal,  IT  Bnv.  435;  HuKbeo  t.  Conk, 
ti  Beav.  407;  ree  Storv  Eq.  PI.  {5581, 
bii.  833;  Kent  v.  Lee,  3  Sandf.  Cfi.  108. 
A  bill  ig  nm1iiliriou»  which  leekg  to  re- 
deem ■  mortitaiie  of  an  enlire  eslnte.  and 
a  subsequent  nior1|rn|^  by  one  tenant  in 
-"---iherein  a  part  of  the 


While 


Curli«,  a  Gik; 


,467. 


'Fnatily  multiriirlou*,  t 


a  bill  lit 


p.  Woodward,  ii 
l^neral  account 
partnership  may 


(N.  C.(S17. 

•  See  Si  OFT  I 
BIyihe,  4  Bl^cki 

Grav,  487;  Dav 
Ch.  204;  Carmlc 
(MiW.}.262;  Bal 
Eq.  24T;  Rloiy 
Johnwn,  2  Utr. 


Mgeeordiflere 

byres'inof  il     ..      ^  ., 

anre  ofdiitiiict  contrxcls  relHlins  to  dif- 

ferrnt  parcel'  of  real  ealate.     Robiniuin  v. 

Guild,  13  Met.  838;  aee  Holman  *.  Bunk 
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respect  to  many  other  subjecta  of  complaint."     In  that  case,  the    Cb.  VI,  5 
information  against  the  Company  Htat«d,  that  there  waa  a  charity    ""—"y — ■ 
for  the  benefit  of  young  men,  being  free  of  the  Company,  and  then  w,hill  f^ 
alleged  that  divers  other  bequests  had  been  made  to  the  Company  "r'^™^! 
for  the  purpose  of  making  loans  to  young  men  for  their  advance-  ciariiks, 
ment  in  business  or  life,  and  prayed  that  the  first- mentioned  char- 
ity, and  all  other  (if  any)  like  gifts  and  bequests  to  the  Company 
might  be  established,  and  that  the  due  performance  of  the  chari- 
table trusts  might  be  enforced  for  the  fiiture ;  and  the  Vice-Oian- 
cellor,  upon  a  demurrer  being  put  in  to  the  information,  because  it 
was  exhibited  for  several  and  distinct  matters  which  ought  not  to 
be  joined  together  in  one  information,  held  the  information  to  be 
multifarious,  and  allowed  the  demurrer.^ 

It  should  be^oticed  that,  in  the  above  case,  there  was  nothing  nnlen  tbej 
in  the  information  to  show  that  the  character  of  the  bequests  was  ™gj,°^°~ 
homoffeneous,  and  that  his  Uonor  held,  that  if  there  had  been  any 
allegation  to  show  that  they  were  of  that  character,  although 
there  might  be  minute  differences  between  the  bequests,  tliey  might 
all  have  been  comprised  in  the  same  information.'  Thus,  in  the 
case  of  Attorney- Oenerai  v.  The  Merchant  Tailor^  Company,* 
where  the  information  prayed  the  establishment  or  regulation  of  a 
great  number  of  difierent  cliaritable  ^fts,  which  were  stated  in  the 
information  to  have  been  made  to  the  Company,  by  way  of  bequest 
or  otherwise,  on  trust  to  lend  out  the  same  to  freemen  of  the  Com- 
pany, or  upon  some  other  like  or  corresponding  tru^t,  for  the  benefit 
and  advancement  of  freemen  in  trade  or  business  :  the  number  of 
chanties  In  respect  of  which  the  relief  was  sought  by  the  information 
was  eight ;  but  as  they  were  to  be  applied  mainly  and  substantially 
for  the  same  objects,  and  it  appeared  upon  the  information  that, 
owing  to  the  minuteness  of  the  sums,  each  of  them  could  not  be 
sdnunistercd  as  the  donors  pointed  out.  Sir  Lancelot  Shadwell  V. 
C.  thought  that  the  Court  ought,  at  the  hearing,  to  deal  with  them 
conjointly,  and  that  the  information  was  not  multifarious.*  On 
appeal,  Lord  Brougham  concurred  with  this  decision,  as  to  seven 
of  the  charities,  and  gave  leave  to  amend  the  bill  by  adding  parties 
or  waiving  relief  as  to  the  eighth.* 

From  the  above  cases  it  may  be  deduced,  that  a  plaintiff  cannot  Where  dif 
join  in  his  bill,  even  against  the  same  defendant,  matters  of  differ-  honiMer^ 
ent  natures,  althongh  arising  out  of  the  same  transaction;  yet,  DUf.billDi 
when  the  matters  are  hxymogeneoua  in  their  character,  the  intro- 
duction of  them  into  the*  some  bill  will  not  be  multifarious  ;  and 

>  Sh  Sloiy  Eq.  PI.  {{  683,  693.  hnd,  tb>t  italMBllcffwthst  thgdcrendant 

*  Sea  b  Sim,  tt'S,  purcbued  the  land  u  the  plninlilTs  agent, 

■  G  Sim.  Iblt.  and  irith  bis  money,  *nd  Ih(rarDr«  tiolda 

<  Story  Eq,  V\.  \  381,    It  it  DO  objection  it  in  truM  for  the   pluatiff.      Gemali  s. 

M  .  hill  m  Equity,  prRying  for  the  epsiiflc  Toxiw,  8  Oray,  83. 

---  of  an  ■gicement  to  cunvey  *  1  U.  &  K,.  18»,  in. 
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Ch.  VI.  5  4.    it  it  to  be  observed,  that  this  distinctio 

*— ~r — — '    the  circumBtance  of  the  plMntiff  claimi 

PiaintilT  mj  distiutt  titles,  and  that  the  etatemeut  of 

rigbt'by'dtf-     same  bill  will  not  render  it  multifarious 

ferent  diies.     filed  for  lithes  by  the  rector  of  a  parisb 

title  was  laid  under  a  decree  made  pi 

VIII.  c.  12,  by  which  payment  of  tithes 

the  rate  of  2a.  9d.  in  the  pound  on  the 

in  case  such  decree  should  not  be  dee 

was  entitled  to  a  similar  payment,  undi 

in  the  year  1535,  and  confirmed  by  tl 

neither  of  the  eaid  decrees  were  binding 

plaintiff  was  entitled,  by  ancient  usag 

immemoiial,  to  certain  dues  and  ohhktia 

rent  at  28.  9d.  in  the  pound :  a  demurrt 

overruled.' 

Kll  bj  Bev-         As  a  bill  by  the  same  plaintiff  again 

^'nJj  ""alt*  different  matters  would  be  considered  i 

tioct  rigins,  is  would  a  bill  by  several  rilaintiffs,  dei 

multifarious!  .  i    i.       .  •       mi 

against  the  same  deiendants.'  Ihus,  i 
to  different  purchasers,  the  purchasers 
one  bill  against  the  vendor  for  a  spec 
party's  case  would  be  distinct,  and  the 
upon  each  contract.'     Upon  the  same 


u,  purcbufi 
ofififferent 


Wells  V.    Briilgepon    S:c  Co  ^ 

8ie.    Nor  Is  ■  bill  n^uitifHrions  becaiim 

pIxinrilTsTiKhrlalberelisr sought,  Ciuley 
e.  Liwwii,  G  Joues  Eq.  N.  C.  ISI. 
Wbera   the  LranMciioiis   crliarged   art 

Suns  of*  neritt  of  act',  all  lending  to  de- 
iHl  the  plainti&'i  remedy  at  Law,  Iher 
inav  praperly  he  umtEd  iri  the  fame  bill. 
Baiidolpli  «,  Dalv.  1  C.  E,  Urwn  {N  J.), 
SIS;  KFDdebec  lod  I'DrtlHiid  K.R.  Co.  V. 
Portland  and  Ken<>'bec  R  R.  Co.,5«  Maine. 
173.    A  bill  hrou^hl  by  an  iuKUrunce  com- 

t)  b^  uDullei, 


d  the  IBB;  B 
ijury,  len  f.  I 
ferrnt      v.  Hat< 

Co.,  Ifl 


pany,  nravi 
which  but 


SIS;  x 
C.)  31. 


tifariouB.      Oimmerrial  Uut.  Ina.  Co.  «• 
lIcLoon.  It  Allen.  361. 

s  Owen  B.  Nciin,  M'Ul.  aSB;  IB  Pri. 
4TS:  and  tee  Unvd  v.  Moj'lu.a  Coll.  316, 
823;  where  a  bill  to  reatTmiD  two  aclioni 
lelaling  ta  the  same  matter  Kaa  beld  not 
lobe  ninliirariaus;  aeealKiDavisv.  Crippa, 
3  Y.  &  C.  C.  C.  480,  4S4. 
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and  next  of  kin  of  an  intestate,  who  was  an  infant,  was  joined 
with  his  sister,  who  was  the  other  next  of  kin,  as  plaintiff  in  a  bill 
against  the  widow,  who  had  taken  out  administration  to  the  intes- 
tate's effects,  and  had  also  taken  possession  of  the  reaD  estate,  as 
guardian  to  the  infant  heir,  for  an  account  both  of  the  real  and 
personal  estate.  Sir  Lancelot  Shadwell  V.  C.  allowed  a  demurrer 
for  multifariousness,  on  the  ground  that  the  interests  in  the  real 
Bnd  personal  estate  were  distinct  from  each  other.^  But  it  has 
been  decided,  that  a  bill  does  not  become  multifarious  because  all 
the  plaintiff  are  not  interested  to  an  equal  extent ;  as  in  ITnye  y. 
Moore^^  where  a  bill  was  filed  by  a  woman  and  her  children  to 
compel  the  delivery  up  of  a  deed,  by  which  the  defendant  had 
made  a  provision  for  the  woman  (with  whom  he  had  cohabited), 
and  her  children,  and  which  had  been  executed  in  pursuance  of  an 
agreement,  whereby  he  was  bound,  besides  the  execution  of  the 
deed,  to  pay  to  the  woman  an  annuity  for  her  life,  an  account  of 
which  was  also  sought  by  the  bill :  it  was  objected,  upon  demurrer, 
that  the  bill  was  multifarious,  because,  besides  seeking  the  per- 
formance of  the  agreement  under  which  the  mother  alone  was 
entitled,  it  joined  to  that  the  claim  for  the  deed,  in  which  she  was 
interested  jointly  with  her  children ;  but  Sir  John  Leach  V.  C. 
thought  that,  the  whole  case  of  the  mother  being  properly  the 
subject  of  one  bill,  the  suit  did  not  become  multifarious  because 
all  the  plaintiff  were  not  interested  to  an  equal  extent.' 

And  so,  where  several  persons  claim  under  one  general  right, 
they  may  file  one  bill  for  the  establishment  of  that  right,  without 
incurring  the  risk  of  a  demurrer  for  multifariousness,  although 
the  title  of  each  plaintiff  may  be  distinct ;  *  thus,  in  PoweU  v.  The 


Ch.  VI.  §  4. 


for  real  and 

personal 

estate. 


Notnecessaiy 
that  all  the 
plaintiffs  be 
equally- 
interested. 


Several  may 
claim  under 
one  general 
right; 


by  several  persons  to  restrain  a  naisance; 
see,  however,  Pollock  v.  Lester,  11  Hare, 
260,  where  it  was  held  that,  in  a  similar 
case,  it  was  no  misjoinder,  and  within  the 
proviiiions  of  15  &  16  Vic  c.  86,  §  49.  But 
where  an  administrator  has  collusively 
sold  separate  lots  to  separate  purchasers 
at  the  same  sale,  a  bill  against  all  the  pur- 
chasers is  not  multifarious.  Fomiquet  v. 
For!>>tall,  84  Miss.  (5  George),  87  ;  see 
Coleman  o.  Barnes,  6  Allen,  374 ;  Tucker  , 
V.  Tucker,  29  Mis.  (8  Jones)  860  ;  Gaines 
V.  Chew,  2  How.  U.  S.  619;  Williams  v. 
Neel,  10  Rich.  1  Eq.  (S.  C)  338;  Brav  v. 
Thatcher,  28  Miss.  (7  Jones)  129.  A  'bill 
to  have  certain  notes  delivered  up  and 
cancelled,  the  notes  being  all  made  by  the 
plaintiff,  and  payable  to  the  same  party,  is 
Dot  multifarious,  for  joining  as  respondents 
the  several  |)ersons  holding  the^e  notes. 
Garrett  v.  Mississippi  &  Ala.  K  R.  Co.,  1 
Freeman  Ch.  70;  see  Sears  v.  Currier,  4 
Allen,  889;  Bartee  v.  Tompkins,  4  Sneed 
(Tenn.),  628;  Haldtead  v.  Shepard,  23  Ala. 
658;  Martin  v  Martin,  13  Mis.  86 
1  Dunn  V.  Dunn,  2  Sim.  829 ;  Maud  v. 


Acklom,  ib.  831 ;  Exeter  College  v.  Row- 
land, 6  Mad.  94;  see,  however,  Sanders  v. 
Kelsey,  10  Jnr.  883,  V.  C  E  ;  Innes  v. 
Mitchell,  4  Drew.  67;  3  Jur.  N.  S.  766; 
Thonuis  V.  Rees,  1  Jur.  N.  S.  197,  M.  R.; 
Allen  V.  Miller,  4  Jones  £q.  (N.  C.)  146. 

2  1  S.  &  S.  61,  64. 

*  See  obnervHtions  on  this  case  in  Dunn 
V.  Dunn.  2  Sim.  281. 

4  Story  Eq.  PI.  (  279  a ;  Shields  r.  Thom- 
as, 18  How.  U.  S.  253.  Where  a  bill  in 
Equity,  by  several  plaintiffs,  to  enjoin  a 
nuisance,  contained  also  a  praver  for  an 
account  and  compensation  for  the  damage 
to  each  complainant  respectivelv,  it  whs 
held,  that  multifarious  relief  coufd  not  be 
granted  as  prayed  for;  but  that  the  objec- 
tion might  oe  obviated  by  striking  out  the 
praprer  tor  an  account  of  the  daniuge  to  the 
plHrntiffn  respectively.  Murrav  v.  Hay,  1 
Barb.  Ch.  69;  Brady  v.  Weeks,  8  Barb. 
(S.  C.)  167.  So  in  other  cases,  where  all 
the  plaiiiUflfa  are  interested  in  the  principal 
matter  stated  in  the  bill,  but  the  bill  states 
a  distinct  ground  for  the  interference  of 
Equity,  which  concerns  only  one  of  the 
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Cb.  Tl.  i  i.    Eaii  of  PowU,*  where  the  freehold  tenants 

1  over  certain  lands,  the  lo 

the  common  lands  and  granted  them  to  ot 

tenants  prostrated  the  fences,  upon  which  ad 

brought  against  them,  and  they  filed  a  bill  in 

quer,  in  the  nature  of  a  bill  of  peace,  agaii 

grantees,  to  be  quieted  in  the  enjoyment  ( 

rights,  a  general  demurrer  was  overruled : 

opinion,  that  the  objection  that  the  plaintifl 

right  to  make  a  separate  defence  to  the  acti 

valid,  as  there  was  one  general  question  ' 

pervaded  the  whole. 

The  proper  way  in  which  to  take  advanta^ 

objecc^iobr  in  &  hill  is  by  demurrer;'  and  it  is  too  lat 

demuneror     („j  [(j^f  ground,  at  the  hearing.'     It  seems 

answer,  but  *,       .^,  n.     »  .       t  -• 

report  of  the  judgment  of  Sir  John  Leach  a 

C/mrchiU,*  that  the  objection  may  be  taken 

though  the  defendants  are  precluded  from 

Oi^'  *"'  ^'  "*  ^^^  hearing,  the  Court  itself  will  take  the 

fit  to  do  so,  with  a  view  to  the  order  and 


Hultibrions- 


pUintiffe,  if  thore  ii 


prayer  fcr  relief 


eea  ;  Davis  v.  MiJler,  4  Jones  Eq.  {N.  C.l 

«;. 

1  1  r.  &  J.  1G8 ;  see  Corair«U  e.  Lm,  U 
Coi!d.  b2i. 

*  For  fonn  of  demurrer,  see  Vol.  III. 

*  Ward  «.  CcHike,  G  Mad.  laa  ;  Wvnns 
V.  Callander,  1  Kuss.  2B8,  2'M:  Powell  i. 
Cockerell,  1  Hare.  5G7,  Be2;  Starv  Eq.  PI. 
S  3M,  n.  It  i«  held,  in  the  roltoirinn  caoea, 
that  adTBalaRe  must  be  laken  ofmultifari- 
0U!>neas  bv  demurrer.  Bryan  t.  Bl^  the,  4 
Blackf.  349;  Grove  i  Fiwh,  B  Oill  &  J. 
281 :  Thurinaiie  Sbelton.  10  YerEer,  3B3; 
Lurkett  e.  While.  10  Gill  &.  ■)■-  4SD; 
Bell  V.  Woadwnrd,  43  If.  H.  ISI,  ISB;  eea 
Avery  e.  KcIIoct.  H  Conn.  BSa;  Moreauc. 
Saffarans.SSnee(l(Tenn.),I>9&;  Redmond 
c.DHna.SBoBW.(N.Y)fllS.  Filinganan- 
ewer  and^inff  inloan  eximinalion  ortes- 
timonyaalotberneriisof  the  wbole  matter 
in  controveriv,  ii  a  waiver  of  the  objeclion. 
Gibbs  V.  C]»gett.  1  Gill  &  J.  It  i  but 
■ee  Murdoek  t.  Kaldiff.  7  Ohio,  ilB;  Nel- 
ifin  r:  Hill.  S  Hnw.  U.  S.  127;  Wellbomii. 


fariouaneae  er 
0.  Hovt,  6  fii 


plea  woa  Hied 
did  not  cTer 
to  be  redeeme 
multifariona. 
if  well  plead 
proof,  ehowed 
the  ground  ( 
Woodward,  41 
of  an  answer, 

plea,  upon  thi 


18  obje=. 


ir  of  riRht,  be  taken  by  the  parties  except 

taken,  it  must  be  rotnrded  as  wxived. 
Wil-ono.  Lvnt,aO  Barb.  (N.Y.)  134;  Ab- 
bot r.  Johnson,  33  M.  H  B;  Veghte  v.  1'he 
Baritaa  Water  Power  Co.,  4  C.  £.  Gnea 


Satvid^  0.  H 

B5T;   Uhino.  I 
the  defendnni 
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Scandal  and 
impertinence. 


Definition  of 
scandal. 


Great  «are  must  be  taken,  in  framing  a  bill,  that  it  does  iii^t  Ch.  VI.  §  4*. 
contain  statements  or  charges  which  are  scandalous  or.  imperti- 
nent :  ^  for,  if  it  does,  it  may  be  objected  to  by  the  defendant.* 
Any  proceeding  before  the  Court  may  be  objected  to  for  scandal 
or  impertinence,  and  the  scandalous  matter  expunged :  with  costs 
to  the  party  aggrieved.' 

Scandal  consists  in  the  allegation  of  any  thing  which  is  unbe- 
coming the  dignity  of  the  Court  to  hear,  or  is  contrary  to  good 
manners,  or  which  charges  some  person  with  a  crime  not  necessary 
to  be  shown  in  the  cause :  *  to  which  may  be  added,  that  any  un- 
necessary allegation,  bearing  cruelly  upon  the  moral  character  of 
an  individual,  is  also  scandalous.^ 

There  are  many  cases,  however,  in  which,  though  the  words  in 
the  record  are  very  scandalous,  yet,  if  they  are  material  to  the 
matter  in  dispute,  and  tend  to  a  discovery  of  the  point  in  question, 
they  will  not  be  considered  as  scandalous:^  for  a  man  may  be 
stated  on  the  record  to  be  guilty  of  a  very  notorious  fraud,  or  a 
very  scandalous  action,  as  in  the  case  of  a  brokerage  bond,  given 
before  marriage,  to  draw  in  a  poor  woman  to  marry ;  or  where  a 


Nothinff 
materiu  is 
scandalous. 


when  the  trouble  and  expense  by  reason 
of  multifariousness  mishthave  been  saved 
by  a  demurrer.  Chew  v.  Bank  of  Balti- 
more, 14  M<i.  299 ;  Oliver  v.  Piatt,  3  How. 
U.  S.  838,  412;  Ohio  v  Ellis,  10  Ohio,  466; 
Story  Eq.  PI.  §^  284  a,  271  note:  Hickman 
9.  Cooke,  8  Humph.  640  ;  Swavze  v. 
Swavze,  1  Stockt.  (N.  J.)  278;  Rockwell 
V.  Morgan,  2  BeaMey  (N.  J.),  384,  886  ; 
Walte  p.  Newbould.  9  Mich.  45;  Emansv. 
Emans,  1  McCarter  (N.  J.)«  114.  But,  as 
stated  in  note  above,  the  objection  of  mul- 
tifariousness, when  apparent  on  the  face  of 
the  bill,  CHn,  in  general,  be  taken  only  by 
demurrer;  and  in  such  case  is  WHived  by 
not  demurring  to  the  bill ;  but,  if  it  be  not 
apparent  upon  the  bill,  it  is  open  to  the 
defendant  on  his  plea,  or  his  answer  made 
expre^isly  for  the  purpose  of  taking  advan- 
tage of  It  Bell  V.  Woodward,  42  N.  H. 
181;  Veghte  r.  The  Raritsn  Water  Power 
Co.,  4  C.  E.  Green  (N.  J.),  142,  146,  per 
Chancellor  Zabriskie;  see  Wilson  r.  Lynt, 
80  Barb.  (N.  Y.)  124  ;  Oliver  r.  Piatt,  8 
How.  U.  S.  883;  Aver>'  r.  Kellogg,  11 
Conn.  662 ;  Cuvler  r.  Moreland,  6  raige, 
278;  Luckett  v.  White,  10  Gill  &  J. 
480;  Thurman  v.  Shelton,  10  Yerger,383; 
Buflfalow  r.  Buffdlnw,  2  Ired.  Ch.  118; 
Gruve  r.  Fresh,  9  Gill  &  .T.  280;  Gibbs  v. 
Cloyett,  2  Gill  &  J.  14;  Brvan  v.  RIvthe, 
4  Blackf.  249;  Story  Eq.  PI  284  a;  Veghte 
V.  The  RariUn  Water  Power  Co.,  4  C.  E. 
Green  (N.  J.),  142.  And  where  the  bill 
sets  forth  two  distinct  and  independent 
grourds  of  complaint,  the  objection  of 
multifariousness  is  obviated  by  Uie  remov- 
al of  one  of  those  grounds  bv  the  defend- 
ant after  the  filing  of  the  bill  and  before 
answer.  Whitney  v.  Union  Railway  Co., 
11  Gray,  869;  see  Emans  v.  £mans,  1 


McCarter  (N. .!.),  114;  Commercial  Mut. 
Ins.  Co.  V.  MclAwn,  14  Allen,  861;  McCabe 
V.  Bellows,  1  Allen,  269. 

1  See  26th  Equity  Rule  of  United  States 
Courts,  post^  326  note,  Ap. 

2  Ord.  VIII.  2,  XVI.  21. 

»  Ersline  v.  Garihshore,  18  Ves.  lU;  Ex 
parte  Lc  Heup,  ib.  221,  228;  see  Story  Eq. 
PI.  §  266  ;  Doe  v.  Green,  2  Paige,  849; 
Somers  v.  Torrey,  6  Paige,  64 ;  Powell  ^ 
Kane,  6  Paige,  266  ;  The  Camden  and 
Amboy  R  R.  Co.  v.  Stewart,  4  C.  K  Green 
(N.  J.),  343,  846. 

*  Wyatt's  P.  R.  383. 

^  Per  Lord  Eldon,  in  Ex  parte  Simpson, 
16  Ves.  476;  and  see  Coffin  v.  Cooper,  6 
Ves.  614;  Atwool  r.  Ferrier.  1  W.  N.  276; 
14  W.  R.  1014,  V.  C.  W.  Facts  not  ma- 
terial to  the  decision  are  impertinent,  and, 
if  reproachful,  are  scandalous.  Woods  v, 
Morrell,  1  John.  Ch.  108. 

«  Story  Eq.  PI.  §  269.  Thus  a  state- 
ment in  an  answer,  introduced  to  show  the 
temper  with  which  a  bill  is  filed,  and  the 
oppressive  course  puri<ued  by  the  plaintiflT, 
is  not  scandalous  or  impertinent,  inasmuch 
as  it  may  have  an  effect  on  the  costs. 
Desplaces  v.  Goris,  1  Edw.  Ch  860.  So  it 
has  been  held,  that  an  executor,  who  is 
called  to  account,  is  not  subject  to  an  ex- 
ception for  scandal  and  impertinence,  for 
saying  in  his  answer,  that  some  of  the 
property  is  withheld  from  him  under  a 
torged  deed  possessed  bv  the  plaintiff;  for 
his  silence  might  prejudice  him  afterwards. 
Jolly  V.  Ciirrer,  2  Edw.  Ch.  200;  see  So- 
mers r.  Torrev,  6  Paige,  64 ;  Rees  r.  Evans, 
Chancen*,  N.  V.  Jan.  26. 1841,  cited  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  667,  note  (6).  Perti- 
nent matter  cannot  be  scandalous.  Good- 
rich V.  Rodney,  1  Mln.  196. 


THE   BILL. 


Ch.  VI.  S  t    m|n  falsely  represeDtft  himself  to  have  a  gres 

"   '     I  he  is  a  bankrupt ;  or  where  one  man  is  persoi 

in  the  case  of  a  common  cheat,  gamester,  ■ 

town ;  in  these,  and  many  other  instances, 

appear  to  be  very  scandalous,  and  not  fit  to  i 

of  the  Court ;  and  yet,  perhaps,  without  havii: 

the  party  may  lose  his  right ;  the  Court,  the 

whether,  though  matter  be  primd  facie  ecai 

of  absolute  necessity  to  state  it ;  and  if  it  m 

point  in  question,'  and  is  become  a  necessa 

and  material  to  the  defence  of  either  paity,  t 

upon  this  to  be  scandalous.^    Were  it  other 

ing  down  a  rule  that  all  charges  of  fraud  a 

In  bill  to  re-     would  be  dangerous.*     Upon  this  principle, 

teel^not*"       determined,  that  if  a  bill  he  filed  by  a  cestui 

■cuidaJooa      pose  of  removing  a  trustee,  it  is  not  scandal 

corrupter       challenge  every  act  of  the  trustee  as  miscot 

^Uvm"       ^^  corrupt  or  improper  motives,  in  the  exe 

to  allege  that  his  conduct  is  the  vindictive 

act  on  the  part  of  the  cestui  que  truatt  or  o 

itaa,  to  si-     situation.*    It  is  to  be  observed,  however, 

■u^^or        would  be  impertinent,  and  might  be  scandi 

puwnalhcM-   cumstauce  as  evidence  of  general  malice 

without  connecting  such  circumstance  with  I 

which  are  complained  of:  because  the  fact 

taining  general  malice  or  hostility  agaipst  t 

necessary  or  legal  inference  that  his  cond' 

instance  results  from  such  motive. 

arts  et&te  It  has  been  decided,  that,  under  a  general 

acta'of  evidence  of  particular  instances  of  miscondut 

immorality.      Where,  therefore,  such  evidence  can  be  m 

proved  under  general  charge,  the  specific  instances  shoi 

^™'  avoided,  be  introduced  into  the  bill ;  thus,  i 

which  is  founded  upon  the  want  of  chastit; 

vidual,  as  in  cases  of  bills  to  set  aside  decu 

aiderati&ne,  to  charge  particular  instance  ( 

affect  the  character  of  strangers,  and  to  fill  ti 

scandal:   because  evidence  of  those  partici 

given  under  the  general  charge.* 


1  Everstl  v.  Prjthergch,  12  Sim.  BBS, 
SST;  II.  D.  W.,  31  Bbhv.  S42;  3.  C.  norn. 
A.  c.  B..  a  Jur.  N.  S.  1141;  Edmuids  v. 
Lord  Bmugharn,  1  W.  N.  67,  V.C.  S.\  IS 
Jur.N.  S.  168,  V.  C.  S.' 

1  Gilb.  For.  Rom.  307. 

•  Fenhoulft  v.  PuuimnL  3  Ve«.  S.  34. 

4  Earl  of  PorUmoutli  v.  Felloir*,  G  Mod. 


St.  John  V.  1 
M6;  Reeves 

e  See  Moo 
(N.  J.),  375, 

«  WhaW 
Clarka  «.  Fai 
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From  what  has  been  said  before,  it  ma^  be    collected  tl^t,    Ch.YL§4. 
although  nothing  relevant  can  be  scandalous,  matter  in  a  bill  may  '— — y-— ^ 
be  impertinent  without    being    scandalous.^     Impertinences  are  Definition  of 
described  by  Lord  Chief  Baron  Gilbert  to  be,  "  where  the  records  in»l»rtin«"<»- 
of  the  Court  are  stuffed  with  long  recitals,  or  with  long  digressions 
of  matter  of  fact,  which  are  altogether  unnecessary  and  totally 
immaterial  to  the  matter  in  question :  as  where  a  deed  is  unneces- 
sarily set  forth  in  hcec  verbal ' 

It  is  to  be  observed,  that  neither  scandal  nor  impertinence,  ho\v-  impertinence 
ever  gross  it  may  be,  is  a  ground  of  demurrer :  it  being  a  maxim  of  fop^Semo!^; 
pleading  that  %U,Ue  per  imUUe  non  vitiatur}    Where,  however, 


1  Fenhonlet «.  Passavant,  2  Yes.  S.  24; 
Goodrich  v.  Kodney,  1  Min.  196;  Hood  v, 
Inman,  4  John.  Ch.  487.  Impertinence  is 
the  introduction  of  any  matters  into  a  bill, 
answer,  or  other  pleading  or  proceeding  in 
a  suit,  which  are  not  properly  before  the 
Court  for  dectftion  at  anv  particular  stage 
of  the  suit.  Stoiy  £q.  Fl.  $  266 ;  Wood  o. 
Mann,  1  Sumner,  606,  678  ;  see  the  26th 
and  27th  £auity  Rules  of  the  Supreme 
Court  of  the  United  States,  Januaiy  Term, 
1842,  in  Story  Eq.  PI.  $  266.  The  best 
test  to  ascertHin  whether  matter  be  im- 
pertinent, is  to  try  whether  the  subject  of 
the  allegation  could  be  put  in  issue,  and 
would  be  matter  proper  to  be  given  in 
evidence  between  the  parties.  Woods  v. 
liorrell,  1  John.  Ch.  108.  The  Court  wiU 
not,  because  there  are  here  and  there  a  few 
nnneoeesary  word^,  treat  them  as  imper- 
tinent. Story  Eq.  PI.  §  267;  Hawley  o. 
Woirerton,  6  Paige,  622.  A  bill  may 
contain  matter  which  is  impertinent,  with- 
out the  matter  betn j[  scanaalous ;  but  if,  in 
a  technical  sense,  it  is  scandalous,  it  mufet 
be  impertinent.  Story  £^.  PI.  §  270; 
M*Intyra  v.  Trustees  of  Union  College,  6 
Paige,  289. 

An  exception  for  impertinence  will  be 
OTerruled  if  the  expunging  the  mntter 
excepted  to  will  leave  the  residue  of  the 
elause  which  is  not  covered  by  the  excep- 
tion, either  false  or  wholly  uMintelligible. 
M' In  tyre  v.  Trustees  Uuion  College,  6 
Paige,  239. 

s  Gilb.  For.  Rom.  209;  and  see  Norway 
V.  Rowe,  1  Mer,  186;  Lowe  v.  Williams,  2 
S.  &  S.  674;  Ballv  e.  Williams,  1  M'L.  & 
Y.  884;  Slack  v.' Evans,  7  Pri.  278,  n.; 
Gompertz  v.  Best,  1  Y.  &  C.  Ex.  114,  117; 
Byde  o.  Masterman,  C.  &  P.  266,  271;  6 
Jur  648;  Attorney-General  v.  Rickard»,  6 
Beav.  444,  449;  1  Phil.  888,  886;  7  Jur. 
862;  S.  C  nom.  Richards  v,  Attorney- 
General,  12  CI.  &  F.  80;  9  Jur.  888;  All- 
frey  V.  Allfrey,  14  Beav.  286;  16  Jur.  681; 
Goodrich  v.  Rodnev,  1  Min.  196 ;  The  Cam- 
den and  Amboy  ILk.  Co.  «.  Stewart,  4  C. 
£.  Green  (N.  J.),  848.  All  mutters  not 
material  to  tite  suit,  or,  if  material,  which 
are  not  in  issue,  or  which,  if  both  material 
and  in  issue,  are  set  forth  with  great  and 
unnecessary  prolixity,  constitute  imperti- 


nence. A  bill  in  Chancery,  like  a  declara- 
tion at  Law,  should  confine  its  statements 
to  such  facts  as  are  proper  to  show  that 
the  plaintiff  is  entitleU  to  relief,  and  which, 
if  proved,  will  entitle  him  to  relief;  and 
should  not  set  out  the  evidence,  whether 
oral  or  written,  by  which  the  facts  are 
to  be  proved.  The  Camden  and  Amboy 
RR.  Oo.  V.  Stewart,  4  C.  £.  Green  (N. 
J.)^  848.  In  the  United  States  Courts, 
it  IS  required  that  every  bill  shall  be 
expressed  in  as  brief  and  succinct  terms 
as  it  reasonably  can  be,  and  shall  con- 
tain no  unnecessary  recitals  of  deeds,  doc- 
uments, contracts,  or  other  imttruments, 
in  hoc  verboj  or  any  other  impertinent 
matter,  or  any  scandalous  matter  not  rele- 
vant to  the  suit  If  it  does,  it  may  on  ex- 
ceptions be  referred  to  a  master  by  any 
judge  of  the  Court  for  impertinence,  or 
scandal,  and  if  so  found  by  him,  the  mat- 
ter shall  be  expunged  at  the  expense  of, 
the  plaintiff,  and  he  shall  pay  to  the  defend- 
ant all  his  costs  in  the  suit  up  to  that 
time,  unless  the  Court  or  a  judge  thereof 
shall  otherwise  ordrr.  If  the  master  fchall 
report  that  the  bill  is  not  scandalous  or 
impertinent,  the  defendant  shall  be  entitled 
to  all  costs  occasioned  by  the  reference. 
Equity  Rule,  26. 

In  New  Hampshire,  *' Every  bill  and 
answer  shall  be  expressed  as  concisely 
as  may  be,  and  no  deed,  will,  agreement, 
or  other  writing  shall  be  set  forth  at  length, 
or  annexed  to  any  bill  or  answer,  but  so 
much  of  either  as  is  material,  and  no  more 
shall  be  inserted.**  Rule  of  Chancery,  4, 
88  N.  H.  606.  "  The  idle  r«»petttions,  *  yodr 
orator  further  complains,  'your  orator 
further  showeth  to  your  Honors,*  and 
the  like,  in  bills;  and  *thiA  defendant, fur- 
ther answering,  saith,*  and  the  like,  in  an- 
swers, shall  be  omitted.  Where  the  names 
of  parties  are  omitted,  they  shall  be  referred 
to  as  plaintiffs  or  de/mdanU,"  Rule  of 
Chancer?  of  N.  H.  7. 

>  See  Broom's  Maxims,  602;  Story  Eq. 
PI.  §  269.  If  an  answer  contain  scanda- 
lous or  impertinent  matter,  it  will  be  re- 
ferred, in  order  that  it  ma^  be. expunged 
at  the  cost  of  the  partv  filmg  the  answer. 
Mason  v.  Mason,  4  Hen.  &  M.  414;  see 
Langdon  «.  Pickering,  19  Maine,  214.   The 


may  be  Im- 
posed, upon 
■pplicaUod ; 


or  diiallowed 
by  the  Court 


t^re  IB  Hcandal  in  »  bill,  the  defendant  is  i 
record  purified  by  espuDging  the  Bcandaloui 
formerly  the  same  with  reference  to  impertinf 
that  this  might  be  done,  the  course  formerly  ^ 
to  move  the  Court  for  an  order  to  have  the  bil 
to  report  whether  it  was  scandalous  or  impi 
enco  was  obtained  of  course,  and  being  gen 
ing  the  particular  passages  objected  to,'  ob 
party,  whose  pleading  was  alleged  to  be  scandi 
from  exercising  any  judgment  upon  the  sul 
aubmitting  to  have  the  objectionable  pass: 
remedy  this  it  was  provided  by  a  General  Or* 
no  order  should  be  made  for  referring  an; 
matter  for  scandal  or  impertinence,  unless  ei 
in  writing,  to  the  particular  passages  complai 
The  practice  of  excepting  to  bills,  ansi 
ceedings  for  impertinence  has  been  abolishi 
however,  direct  the  costs  occasioned  by  an; 
introduced  into  any  proceeding,  to  be  paic 
ducing  the  same,  upon  apphcation  being  mi 
that  purpose :  *  such  application  to  be  mad 
the  Court  disposes  of  the  costs  of  the  canse 
any  other  time.'  The  Court  may  also,  wit 
being  made,  declare  that  any  pleading,  pe 
improper  or  of  unnecessary  length:  or  m; 
master  to  distinguish  what  part  thereof  is  ii 
sssary  length;*  and  in  like  manner,  the  Jut 
pertinent  or  unnecessary  matter  in  proceedii 


'   iDtnidiiction  or  acnndalous  *ncl  imperti- 


•llegulii 


Pickering,  1»  Mi 
■lid  Anibov  R.1 
Oreen(N.J.),3 


L.QBdoii  . 
ee  tbe  IJaindei 


I.  *3;  1  T,  &  V.  BIB. 
y,  1846;  Sand.  Oni.  998; 
d  Ord.,  Nc        ■      ■ 


^?C 


wu       lief  of  the  Cou 


ally  covered   by        Jbid. 

le  United  Statu  •  IG  &  IS  V 


linlyt 


enable 
of  the 


the  Bdveree  pany  and  the  o 

Court  to  Mcertain  what  particular  purti  of  v  Murray,  7  I 

tbe  pleidiiig  or  proceeJingare  tobeslrick-  K.  S.  1,  £;  Si 

en  out,  if  tbe  eii^ptions   are  allowed.  uidfarrormo 

Whilmarab   t.   Campbell,   1   Paige,  <>4Gj  Ion  89,  Nu.  IT 

trablclln  p.  Keeler,  4  Paigs,  383  j  see  alao  >  On).  XL. 
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the  first  case,  the  Court  may  deal  with  the  costs  as  may  be  just ;  ^  Ch.  VI.  §  4. 

and  in  the  second,  the  costs  occasioned  in  respect  of  the  matter  so  ^— — y    — ' 
disallowed  to  the  other  party  are  to  be  paid  by  the  party  on  whose 
behalf  the  proceeding  was  brought  in,  and  his  own  costs  in  respect 

thereof  disallowed.*    Exceptions  may  still  be  taken  to  pleadings,  Scandal  in 

and  other  matters  depending  before  the  Court,  for  scandal :  they  ^^^b^^J^ 

must  be  in  writing,  and  signed  by  counsel,*  and  describe  the  par-  the  Court 

ticular  passages  alleged  to  be  scandalous.^  ^^pted  to; 

It  appears  to  have  been  formerly  the  opinion  that,  in  cases  of  Court  itself- 

scandal,  "  the  Court  itself  was  concerned  to  keep  its  records  clean,  may  object  to 

,  -  *  scandalous 

and  without  dirt  or  scandal  appearing  thereon;''^  and  in  Mc  matter. 
parte  JSimpsonj^  Lord  Eldon  said  that,  with  reference  to  the  sub- 
ject of  scandal  in  proceedings,  either  in  causes  or  in  bankruptcy, 
he  did  not  think  that  any  application  by  any  person  was  neces- 
sary ;  and  that  the  Court  ought  to  take  care  that,  either  in  a  suit 
or  in  a  proceeding  in  bankruptcy,  allegations  bearing  cruelly  upon 
the  moral  character  of  individuals,  and  not  relevant  to  the  subject, 
should  not  be  put  upon  the  record.  Any.  party  to  the  cause  may 
file  exceptions  for  scandal;^  hence,  a  defendant  not  served  with 
the  bill  may  appear  gratis,  and  file  exceptions  for  scandal;*  and 
one  defendant  may  file  exceptions  for  scandal  in  a  co-defendant's 
answer.* 

There  was  formerly  some   doubt  whether,  under  any  circum-  Penonnota 
stances,  a  person  not  a  party  to  the  cause  could  except  to  any  P**^  ^  *^® 

ept  f 
idal, 
.    aal  leaye. 

M.  R.,  who  had  to  decide  upon  the  question,  whether  a  perspn 
not  being  a  party  to  the  cause,  who  alleged  that  the  bill  contained 
matter  at  the  same  time  impertinent  as  between  the  parties,  and 
scandalous  as  against  him,  was,  of  course,  and  without  leave,  en- 
titled to  file  exceptions  for  scandal,  with  a  view  to  have  the  scan- 
dalous and  impertinent  matter  expunged.^^  His  Lordship  said: 
"There  is  but  little  authority  on  the  subject;  but  firom  the  terms 
in  which  Lord  Bacon's  order  is  expressed,  firom  the  dicta  of  Lord 
£ldon,  expressed  in  a  manner  to  show  that  he  had  considered  the 
subject,  and  from  the  apparent  necessity  of  the  case,  there  beiifg, 
as  I  conceive,  no  other  way  of  doing  effectual  justice  to  an  injured 


record  for  scandal***    In  the  case  of  Williams  v.  Douglaa^^^  the  except  for 
authorities  upon  the  subject  were  brought  before  Lord  Langdale  J^ai\^^^ 


1  Ord.  XL.  9.  As  to  this  Ord.  see  Moore 
9.  Smith,  14  Beay.  8i»G;  Mayor  of  Berwick 
V.  Murray,  7  De  G.,  M.  &  G.  4W;  8  Jur. 
K.  S.  1,  5.  For  form  of  Order  thereunder, 
aee  Seton  89,  No.  17. 

a  Onl.  XL.  10. 

»  Ord.  XVi.  2;  and  see  Ord.  VIIL  1,  2. 

4  Ord.  XVI.  2.  For  form  of  exceptions, 
■ee  Vol.  in. 

»  2  P.  Wms.  n2.Arg, 

«  15  Ves.  476,  477.    At  to  scandal  in  a 


proceeding  under  the  summary  jnrisdio- 
tioQ,  see  Mt  Gornall,  1  Heav.  226. 

7  Cotfin  o.  Cooper,  6  Ves.  614;  18  &  14 
Vic.  c.  86,  §27;  Ord  XVL  2. 

8  FeU  V.  Christ's  College,  Cambridge,  2 
Bro.  C.  C.  279. 

0  Coffin  V.  Cooper,  6  Ves.  614. 
^  Ibid,;  Auon.,4Mad.262;  see  £  Bear. 
86 
u  5  Beav.  82,  86:  6  Jur.  879. 
^  Stozy  £q.  Pi.  $  270.  • 


*■    party,  it  ivould  Beem  that  the  Court  i 

— '  authority  to  expunge  scandal  from  the  i 

person  who  may  not  be  a  party  to  the  c 

ever,  thought,  that  a  perBon  not  a  par 

adopt,  this  proceeding  without  special 

discharged  the  order  then  in  question,  o 

been  obtained  ex  parte.     From  this  ca 

stranger  to  the  suit  can,  if  the  circumsi 

leave  of  the  Court  to  except  to  a  record 

■■-         It  has  been  decided  under  the  forme 

"'    of  exceptions  for  impertinence,  an  exc 

**   allowed ;  and  therefore,  if  part  of  an  e 

ut:  rest  bad,  the  whole  exception  moat  b 

''      it  is  believed,  ever  been  so  held  as   t 

and  if  the  question  should  arise,  it  is 

tiee  with  reference  to  exceptions  for  i 

followed. 

Exceptions  must  be  written  on  papi 
^  and  size  as  that  ou  which  bills  are 
with  the  name  and  place  of  business 
agent,  if  any,*  or  with  the  name  and 
party  acting  in  person,*  by  whom  they 
must  be  filed  at  the  Record  and  Writ 
of  the  fiUng  thereof  be  given,  on  the  ss 
the  opposite  party,  or  to  the  party  bin 
but  if  the  notice  is  not  given  at  the  pro 
relieved  from  the  irregularity  on  payn 
limited  within  which  exceptions  for  sc 
J.    party  whose  pleading  is  excepted  to  t 

exceptions.* 
t         Exceptions  for  scandal  must  be  set  d 
Court,"  within  six  days  after   the  fi; 
vacations : "  otherwise,  they  will  be  coni 

I  Wigstaff  «.  Bryan,  1  B.  &  M.  SO;  •  Oi 

Tench  t>.  Uheeie,  1  Bbht.  I>7I,  STfi.  and  re-  *  Oi 

n-irtet'iDOtt, &id.;  Bydev.  Mul^rmiin, C.  '  Fo 

hV.  166,  IT2;  6  Jur.  648;  UttpUce*  c.  *  Ur 

Goris,  1   Edw.  Ch    863.     'Ih*   Court.  In  filing, 

casce  of  impertinence,  oaght,  before  ei-  '  Oi 

punging  ihe  mailer  alleged  lo  be  imperti-  served 

nent,  to  be  eepecially  clear,  that  it  is  such  ing,  ei 

as  ought  to  be  struck  out  of  Ibe  record,  for  Mrved 


'  Onl.  March  6, 1860,  r.  IS.  Thepiprr 
muitl'ocream-wOTe.machiiie-drawnjfuoli- 
eap,  folio  paper,  10  lbs.  per  mill  ream,  and 
hKve  an  irmer  margin  aboat  Ihree-qiurteri 
of  fln  inch  wide,  and  an  outer  margin  about 
two  JDchea  and  &  half  wide.   OnLIX.S. 
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the  person  by  whom  such  exceptions  were  filed  must  pay  to  the  Ch.  VI.  §  4. 
opposite  party  such  costs  as  may  have  been  incurred  by  such  '—  y — — ^ 
party,  in  respect  of  such  exceptions.^  It  is  presumed  that,  in 
such  case,  by  analogy  to  the  practice  where  a  demurrer  or  plea, 
though  filed,  is  not  set  down  for  argument,^  the  opposite  party 
may  obtain  an  order  of  course,  on  motion,  or  .on  petition  at  the 
Rolls,  for  the  taxation  of  the  costs  of  the  exceptions,  and  for  pay-: 
ment  thereof  by  the  excepting  party. 

The  exceptions  must  be  set  down  to  be  heard  before  the  Judge  How  set 
to  whose  Court  the  cause  is  attached.'    The  Registrar's  Clerk  at  ^^^"^ 
the  order  of  course  seat,  will  set  down  the  exceptions,  on  production 
to  him  by  the  solicitor  of  the  party  filing  them  of  the  Record  and 
Writ  Clerks'  certificate  of  the  filing  of  the  exceptions,  indorsed  by 
the  solicitor  with  a  request  for  that  purpose.*    The  exceptions  will 
then  be  put  in  the  paper  of  such  Judge,  for  hearing  on  an  early 
day;  and  on  the  day  on  which  the  exceptions  are  so  set  down, 
notice  thereof  must  be  served  on  the  party  whose  pleading  or  other  Notice  of 
matter  is  excepted  to :  otherwise  the  exceptions  wUl  be  deemed  Betting  down, 
not  set  down.* 

Exceptions  will  not  be  allowed  to  stand  over  to  an  indefinite  ExceptionB 
period.*  ^  ^^^^ 

As  this  ip  the  first  occasion  upon  which  it  has  been  necessary  niteiy. 
to  refer  to  the  time  allowed  in  procedure,  it  will  be  convenient  to  General  miea 
state  here  some  general  rules  concerning  the  manner  in  which  such  tationoftime. 
periods  are  to  be  computed. 

Where  any  limited  time,  fi-om  or  after  any  date  or  event,  is  Limited  time, 
appointed  or  allowed  for  doing  any  act  or  taldng  any  proceeding,  not  limited 
and  such  time  is  not  limited  by  hours,  the  computation  of  such 
limited  time  is  not  to  include  the  day  of  such  date,  or  of  the 
happening  of  such  event,  but  is  to  commence  at  the  beginning  of 
the  next  following  day ;  and  the  act  or  proceeding  is  to  be  done 
or  taken  at  the  latest  on  the  last  day  of  such  limited  time,  accord- 
ing to  such  computation.* 

Where  the  time  for  doing  any  act  or  taking  any  proceeding  is  Months, 
limitped  by  months,  not  expressed  to  be  calendar  months,  such  time 
is  to  be  computed  by  lunar  months  of  twenty-eight  days  each.' 


^  Ord.  XVI.  20.  Similar  provisiont  are 
made  for  Becaring  an  early  deeision  of  ex- 
ceptions for  scandal  or  impertinence  in  the 
S7th  Equity  Rale  of  the  United  States 
Courts.  It  seems  that  the  party  whose 
pleading  is  excepted  to  may,  if  he  desires 
It,  obtain  an  order  of  course  to  set  the  ez- 
oeptions  down  before  the  expiration  of  the 
aix  days.    Coyle  v.  Alleyne,  14  Beav.  171. 

*  See  Ord.  XIV.  14, 16, 17 ;  Seton,  1267 ; 
and  pott.  Chap.  XIV.  §  i.Demttrren:  an^ 
Chap.  XV.  §  4,  PUat,  For  forms  of  mo- 
tion psper  and  petition,  see  YoL  UL 

VOL.   I. 


s  Ord.  VI.  4. 

«  Ord.  XVI.  10;  Reg.Regnl.  16,  March, 
1860,  rr.  1, 6.  For  form  of  request,  see  Vol. 
III. 

«  Ord.  -XVI.  10.  The  notice  most  be 
given  as  directed  by  Ord.  XXXVII.  2, 
afkU,  p.  862,  n.  7.  For  form  of  notice,  see 
Vol.  III. 

•  Ord.  XXI.  18.  For  fhrther  informa- 
tion as  to  exceptions,  see/xwt,  Chap.  X  VIL 
§  4,  Excqptumt  to  Antwen* 

T  Ord.  XXXVII.  9. 

s  Ord.  XXXVIL  10. 


I 


VI- 4 1-        Where  the  time  for  doing  any  act  or  tab 

-Y — -'   espireB  on  a  Sunday  or  otter  day  on  which  tl 

3  eipir-     and  by  reason  thereof  such  act  or  proceedin] 

'wdi''"'    taken  on  that  day,  such  act  or  proceeding  is, 

a  ctoMd.  time  of  doing  or  taking  the  same,  to  be  held 

taken,  if  done  or  taken  on  the  day  on  which  t 

I  on  open :  ^  and  where  any  time  limited  is  less  the 

d:  when  ^i^d  Other  days  on  which  the  offices  are  closed  ' 

eckooed.  Tuesday  in  Easter  week),  are  not  to  be  reckon 

^ptjoiu  Exceptions  for  scandal  may  be  taken  at  an 

betaken  It  is  to  be  noticed,  that  in  Jm^  Abergava 

'?  '^'-     ffooenny,*  Lord  King  discharged  an  order  obt 

bill  for  scandal  after  answer :  intimating,  that  r 

as  a  rule,  for  the  liilure,  not  to  refer  a  bill  f< 

defendant  had  submitted  to  answer  it ;  bat  I 

■  mination  to  alter  the  old  practice  of  the  Court 

not  appear  to  have  been  adhered  to.' 

iaiouB         Upon  the  production  of  an    order   allon 

^jv^"'    scandal,  it  is  the  duty  of  the  officer,  having  th 

of  the  pleading  or  other  matter,  to  expunge  b 

the  Court  has  held  to  be  scandalous;'  and  wl 

he  usually  writes  a  memorandum  in  the  marg 

opposite  the  expunged  passages,  to  the  effect 

been  expunged  pursuant  to  order,  adding  ite 

memorandum.    If  an  office  copy  of  the  docuu 

at  the  Record  and  Writ  Clerks'  Office,  it  will  1 

fee,  on  being  left  there  for  that  purpose.' 

1  to  be  Where  a  bill  had  been  held  scandalous,  tl 

"B"*-      hear  a  motion  for  an  injunction  until  the  sea 

been  expunged.' 

d>I  in  ■        Where  scandalous  matter  has  been  introd 

nbenf  "'  "^^g^  **  Chambers,  any  party  wishing  to  c( 

objected  take  out  a  summons  for  the  Judge  to  examim 

if  scandalous,  the  Judge  may  cause  it  to  be  ex 

1  Ord.  XXXVII.  13.  cu»  wben  sc& 

>  Ord.  XXXVII.  11,  meats  have  be< 

a  Ellison  c.  BurEBH.  aP.  WmLSUn.;  the  file,  tee,  by 

Anon.,£ Vea-BSS;  Venbouletu.PtuavsnC,  maine,  1   vem, 

3  Vei.  S.  24;   Anon.,  ti.  6B1;  Barnes  v.  Beav.  1X0;  Wi 

Sutby,  »8w»n«t.2Sa,  n.;  ETorott  w.  Pry-  BSl;  Clittono.I 

tbersrh,  13  Sim.  803;  Booth  v.  Smith,  S  peace  «.  Bomieii 

Sim.  eSS;    Stoiy  Eq.  PI.  {  STO;  Ayck-  and  without  cwi 

bDiuneCh.Pr.  (Load.  ed.  184^1   IBTilSB;  L.  J.  Ch.  TS8; 

Anon.,  G  Sunmer'e  Vee.   SKB,  and  cu«  Keniick  «,  Eei 

died  in  note;  1  Smith  Cb.  Pr.  (Id  Am.  W.;   and  tbr  ix 

•d.)  M9,  G70.  paHi  Simpeou, 

4  3  p.  Wmi.  Stl;   ue  alto  Jonea  n.  '  Braithwaite 


—aogham,  Bnnb.  AS. 

»  Anon.,  2  Vea.  8.  881 ;  Anon.,  6  Vee. 
«M;  see  aieo  Woodward  d.  Aitley,  Bunb. 
Sa4i  EveieU  v.  Prythergoh,  13  Sim.  WS. 

•Ord. XVI. 31.   KoAaiipajabI*.   For 
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As  a  general  rule,  the  costs  occasifned  by  scandalous  matter,    Ch.VI.§6. 

and  of  the  application  to  have  it  expunged,  follow  the  decision ;  "*- — y — — ' 

but  they  should  be  asked  for  when  the  application  is  heard.^  Costo  occa- 

sioned by 

scandalous 
matter. 

Section  V. — The  Form  of  the  BiU. 

Having  thus  endeavored  to  point  out  the  matter  of  which  a 
bill  in  Equity  ought  to  consist,  it  remains  to  direct  the  reader's 
attention  to  the  form. 

The  form  of  an  original  bill  commonly  used,  previously  to  the  Bills  were 
late  Act,  according  to  the  analysis  of  Lord  Redesdale,^  consisted  ni^'^arto!**^ 
of  nine  parts:  some  of  which,  however,  were  not  essential,  and  till  late  Act 
might  be  used  or  not  at  the  discretion  of  the  person  who  prepared 
it*    These  nine  parts  were  as  follows :  — 

I.  The  address  to  the  person  or  persons  holding  the  Great 
Seal.  ^ 

IL  The  names  and  addresses  of  the  parties  complainant. 

in.  The  statement  of  the  plaintiff's  case,  commonly  called  the 
stating  part. 

rV,  The  charge  that  the  defendant  unlawfully  confederated 
with  others  to  deprive  the  plaintiff  of  his  right. 

V.  The  allegation  that  the  defendants  intend  to  set  up  a  par- 
ticular sort  of  defence,  the  reply  to  which  the  plaintiff  anticipates 
by  alleging  certain  facts  which  will  defeat  such  defence.  This 
was  usually  termed  the  charging  part^  from  the  circumstances  that 
the  plaintiff's' allegations  were  usually  introduced  by  way  of  charge, 
instead  of  statement. 

VI.  The  statement  that  the  plaintiff  has  no  remedy  without  the 
assistance  of  a  Court  of  Equity:  which  was  termed  the  averment 
of  jurisdiction. 

VII.  The  interrogating  part^  in  which  the  stating  and 
charging  part  were  converted  into  interrogatories,  for  the  pur- 
pose of  eliciting  from  the  defendant  a  circumstantial  discovery, 
upon  oath,  of  the  truth  or  falsehood  of  the  matters  stated  and 
charged. 

Vin.  The  prayer  of  relief  adapted  to  the  circumstances  of  the 
case.  * 

IX.  The  prayer  that  process  might  issue,  requiring  the  defend- 
ant to  appear  and  answer  the  bill;  to  which  sometimes  was 

1  Miucott  V.  Halhed,  4  Bro.  C.  C  222;      party.  Edmnnds  v.  Lord  Brougham,  1  W. 
JoddreU  v.  Joddrall,  12  Bear.  216.    The      N.  98,  Y.  C.  S. 
coats  are  taxed   as  between  party  and         *  Ld.  Red.  42. 

s  U.  Bed.  47. 


I-  S  6.  added  a  prayer  for  a  provisional  writ,  such  as  an  injunction  or  a  ' 
— — '  ne  exeat  regno,  for  the  purpose  of  restrMning  some  proceedings  on 
the  part  of  the  defendant,  or  of  preventing  his  going  out  of  the 
jurisdiction  till  he  had  answered  the  bill.  And  as  against  some 
of  the  defendants,  this  part  sometimes  cont^ned  a  prayer  that 
such  parties  might,  upon  being  served  with  a  copy  of  the  bill,  be 
bound  by  all  the  proceedings  in  the  cause.^ 

ty  The  form  of  a  bill  has,  however,  been  materially  altered  by  the 

rfSi.   Chancery  Amendment  Act  of  1852,  by  which,  as  we  have  seen,* 
COD-     it  is  enacted  that  every  bill  "should  contain,  as  concisely  as  may 
,e^       be,  a  narrative  of  the  material  &cts,  matters,  and  circnmstancea, 
J"*"     on  which  the  plaintiff  relies :  such  narrative,  being  divided  into 
paragraphs,  numbered   consecutively:   and   each  paragraph   con- 
taining, as  nearly  as  may  be,  a  separate  and  distinct  statement  or 
allegation,'  and  shall  pray  specifically  for  the  relief  which  the 
plaintiff  may  conceive  himself  entitled  to,  and  also  for  general 
relief." ' 
m  A  bill,  as  ordinarily  &amed,  may  now  be  said  to  consist  of  the 

^  first,  second,  third,  and  eighth  parts  above  enumerated  only;  the 
charging  part  is,  indeed,  still  occasionally  inserted,  but  it  is  rather 
as  part  of  the  narrative  than  as  a  separate  part,  and  the  allegationa 
arc,  by  most  draftsmen,  introduced  as  statementfi,  and  not  hy  way 
of  charge  ;  so  that  practically,  this  part  may  now  be  considered  as 
included  in  the  stating  part.'  The  averment  of  jurisdiction  is  also 
still,  sometimes  inserted,  but  it  may  also,  when  inserted,  be  con- 
sidered as  a  portion  of  the  stating  part.  The  fourth  part,  or  charge 
of  confederacy,  gradually  became  disused,  and  is  now  nniversally 
omitted;  the  seventh,  or  interrogating  part,  is  now  omitted  by 
express  enactment ;  *  and  the  ninth  part,  or  prayer  for  process,  is 
also  omitted :  the  writ  of  mibpcena  to  appear  and  answer  the  bill 
having  been  abolished.^  The  prayer  for  an  injunction,  or  a  n«  exeat 
■regno,  or  that  certain  formal  parlies  may  be  bound  upon  hein^ 
served  with  a  copy  of  the  bill,  is  inserted  when  it  forms  part  of 
the  relief  adapted  to  the  circumstance  of  the  case ;  but  then  It 
properly  forms  a  portion  of  the  eighth  part.' 

1  This  a  ■till  Ht,  Ord.  X.  ll;u»pntt.  MBglil,  if  tt  cwi  Iw  aapported  upra  prio- 

Cliip.Vn.il.  Serriceo/aeqpjo/AtWI  dnST    Yaupir  «.  SluWr,  1    McCutK 

m  Fvrmai  DefcndanU.  (H,  J.),  88S,  8»G. 

i  Ante,  p.  SIS.  (  8«c  Haiucll  e.  FMoar,  S  J.  &  Hr  tlS, 

■  8m  SuCut«Driow>,B«viBinnaf  ISeO,  SIB. 

Ft.  S,  c.  112,  »  3S7B,  %  S,  p.  GID.  «  IE  &  18  Tic  c  89,  \  ID. 

*  15  &  1«  Vic.  c.  88,  {  10;  uid  IM  form  '  ih.^i. 

of  bill,  u  given  by  Ord.  IX.  2,  ind  Sched.  •  Everj  bill  ia  intituled  "in  Chwicwr," 

A.,pMl,  Vol.  III.    ThepreMDt  form  of  bill  nurked  vlth  the  niime  of  ths  Judge  bdora 

&ppeari  lo  be  >  return  (o  tbe  mora  ancient  whom  it  in  intended  to  be  Bet  doWD,  und 

fbnn;  tee  PiirtHdge  V,  Haf  craft,  11  Vea.  headed  with  the  namea  of  the  partita  ■■ 

eT4.    Tbe  fact  that  the  frame  of  a  bill  is  plaiatifl^  and  deienitantsi  IM  poll,  f  T, 

imiiaual,  uid  without  a  precadent,doe*  not  PriHttng  and Jtling  tilt  biU. 
aloDB  caniUtute  an  olyectioD  lo  the  relief 
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The  attention  of  the  reader  will^  th/erefore,  be  confined  to  the  Ch.  Yl.  §  6. 
four  parts  above  enumerated,  as  the  distinct  parts  of  which  a  bill  ""  "  y  — ' 
now  consists. 

1.  Address  of  the  BiU. 

Every  bill  must  be  addressed  to  the  person  or  persons  who  have  Addren  of 
the  actual  custody  of  the  Great  Seal  at  the  time  of  its  being  filed :  ^  ^®  ^^' 
unless  the  seals  are  in  the  Queen's  own  hand,  in  which  case  the  bill 
must  be  addressed  ^  To  the  Queen^s  Most  MjcceUmt  Majesty  in  her 
High  Court  of*Chancery?^  * 

If  the  Lord  Chancellor  or  Lord  Keeper  himself  be  a  party,  the  when  holder 
bill  must,  in  like  manner,  be  addressed  to  the  Queen  ;•  but  in  all  of  Great  Seal 

,  ,  -v  7  8UCII,  or  18 

other  cases,  including  a  case  where  the  Master  of  the  Rolls  is  a  sued. 
party,^  the  bill  must  be  directed  to  the  Lord  Chancellor,  or  other 
person  having  the  custody  of  the  Great  Seal. 

Upon  every  change  in  the  custody  of  the  Great  Seal,  or  altera-  Notice  of 
tion  in  the  style  of  the  person  holding  it,  notice  of  the  form  in  g^*^  ^ 
which  bills  are  to  be  addressed  is  put  up  in  the  Record  and  Writ 
Clerks'  Oflice. 

2.  Names  and  Addresses  of  the  Plaintiffs. 

It  is  not  only  necessary  that  the  names  of  the  several  plaintifis  Name  and 
in  a  bill  should  be  correctly  stated,  but  the  description  and  place  J^dnSff  must 
of  abode  of  each  plaintiff  must  be  set  out,  in  order  that  the  Court  he  correctly 
and  the  defendants  may  know  where  to  resort  to  compel  obedience  * 
to  any  order  or  process  of  the  Court,  and  particularly  for  the  pay- 
ment of  any  costs  which  may  be  awarded  against  the  plaintiffs,  or 
to  punish  any  improper  conduct  in  the  course  of  the  suit.^ 


1  In  the  United  States  the  address  of  the 
bill  is  to  the  Court  from  which  it  seeks  re- 
lief, bj  its  appropriate  and  technical  de- 
scription, and  Uie  Address  must  be  varied 
accordingly.  Story  Eq.  PI.  §  26.  In  the 
Circuit  Courts  of  the  United  States  bills  are 
addressed  "  To  the  Judges  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of,"  &c  U.  States  Court  Equity  Rule,  20; 
Story  Eq.  PI.  §  26.  In  Massachusetts  and 
Maine  the  bill  is  addressed  "  To  the  Hon- 
orable the  Justices  of  the  Supreme  Judicial 
Court"    In  New  Hampshire^  the  address 

is:  "R ss.    To  the  Supreme  Judicial 

Court"  Chancery  Rule,  2.  In  New  Jer- 
sey, ^  To  the  Honorable  A.  O.  Z.,  Chan- 
cellor of  the  State  of  New  Jersey."  In 
Vermont,  '*  To  the  Honorable  A.  B^  Chan- 
cellor of  the  First  [or  second,  &c.]  Judicial 
Circuit" 

s  2  West  S3rmb.  194,  b.  For  forms  of 
address,  see  Vol.  III. 

•  4  Vin.  Ab.  885;  Lee.  Jud.  in  Ch.  44, 
aS8;  Jud.  Auth.  M  R.  179, 182;  Ld.  Red. 
7;  Coop.  Eq.  PI.  28.  Braithwaite's  Pr. 
80.    In  1  Prax.  Aim.  468,  is  a  precedent 


of  a  bill  by  Lord  Chancellor  Jefferies,  ad- 
dressed to  the  King's  Most  Excellent  Ma- 
jesty, and  praying  nis  Majesty  to  grant  the 
usual  process  of  Subpcena;  and  in  Vol.  II. 
of  the  same  book,  810,  is  to  be  found  an 
answer  to  the  same  bill.  The  final  decree 
in  such  cases  is,  ''^  By  the  Queen" t  Mod 
Excettent  Majesty,  in  her  High  Court  of 
ChancertL'"  and  is  signed  by  her.  Leg. 
Jud.  in  Ch.  264,  256.  In  Lord  Keeper  v, 
Wyld,  1  Vem.  189,  where  Lord  Keeper 
Guildford  and  others  were  plaintiff*,  the 
Master  of  the  Rolls  and  one' of  the  Chief 
Justices  sat  to  decide  the  Cause.  Coop.  £q. 
PI.  28. 

^  See  Leg.  Jud.  in  Ch.  44,  where  it  is 
stated  that  in  the  bundle  of  Chancery  parch- 
ments in  the  Tower,  there  is  a  bill  bv  More- 
ton,  Keeper  of  the  R<»lls,  directed  to  the 
Right  Rev.  Father  in  God,  Robert,  Bishop 
of  Bath  and  Wells.  Coop.  Eq.  PI.  28,  n.  ^p), 

^  Ld.  Red.  42 ;  and  see,  as  to  what  is  a 
sufficient  description,  Griffith  v.  Ricketts, 
5  Hare,  196;  Sibberlng  v.  Earl  of  BaloAr" 
ras,  1  De  G.  &  S.  688;  12  Jur.  108.  In 
the  United  SUtes  CourU,  every  bill  in  the 
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Ch.  VI.  §  6. 


Omission  of 
abode  may  be 
taken  advan- 
tage of  by 
demuneri 

or  plea, 

or  motion, 
or  summons, 
that  plaintiff 
may  ^ve 
security  for 
costs; 

unless  mere 
error. 


It  seems  that  a  demnrrer  will  lie  to  a  bill  which  does  not  state 
the  place  of  abode  of  the  plaintiff;  ^  and  that  if  the  bill  describes 
the  plaintiff  as  residing  at  a  wrong  place,  the  i^t  may  be  taken 
advantage  of  by  plea :  though  a  defendant  cannot  put  in  such  a 
plea,  after  a  demurrer,  upon  the  same  ground,  has  been  overruled, 
without  leave  of  the  Court.^ 

The  modem  practice,  however,  in  such  cases,  is  not  to  demur,  or 
plead  to  the  bill,  but  to  apply  by  special  motion  or  summons,'  on 
notice  to  the  plaintiff^  that  he  may  give  security  for  costs,  and  that 
in  the  mean  time  proceedings  in  the  suit  may  be  stayed.*  Thus,  in 
Simpson  v.  Burtonf  Lord  Langdale  M.  R.  said :  "  There  can  be  no 
*  doubt,  that  it  is  the  duty  of  a  plaintiff  to  state  his  place  of  resi- 
dence, truly  and  accurately  at  the  time  he  files  his  bill ;  and  i^  for 
the  purpose  of  avoiding  all  access  to  him,  he  wilfully  misrepresents 
his  residence,  he  will  be  ordered  to  give  security  for  costs.  I  do 
not  think  the  rule  extends  to  a  case  where  he  has  done  so  inno- 
cently, and  from  mere  error."  •  It  is  to  be  observed  that,  in  this 
case,  all  the  plaintiffi  were  incorrectly  described  in  the  bill ;  but 
there  does  not  appear  to  be  any  decision  upon  the  point,  where 
there  have  been  several  plaintiffs,  one  or  more  of  whom  are  cor- 


introductory  part  thereof,  shall  contain  the 
names,  places  of  abode,  and  citizenship,  of 
all  the  parties,  plaintifis  and  defendants, 
bv  and  against  whom  the  bill  is  brought. 

Thus:    **A.  B.,  of ,  and  a  citizen  of 

the  State,  of ,  brings  this,  his  bill, 

against  0.  D.,  of  — — ,  and  a  citizen  of  the 

State ^of ,  and  E.  F.,  of ,  and  a 

citizen  of  the  State  of .    And,"  &o. 

Equity  Rule,  20.  See  Story  Eq.  PI.  §  26; 
1  idmith  Ch.  Pr.  (2d  Am.  ed.)  82, 88;  Dodge 
V.  Perkins,  4  Mason,  485.  It  is  indispen- 
sable in  all  cases  where  the  right  to  bring 
the  suit  in  the  Courts  of  the  United  States 
is  founded  on  the  fieict,  that  the  plaintififs 
and  defendants  are  citizens  of  different 
States,  to  allege  that  fact  distinctly  in  the 
bill.  See  Bingham  v.  Cabot,  8  Dall.  882; 
Jackson  v.  Ashton,  8  Peters,  148.  In  New 
Hampshire,  '*  every  bill  in  the  introductory 
part  shall  contain  the  names,  places  m 
abode,  and  proper  description  of  all  the 
parties,  plaintifis  and  defendants,  by  and 
against  whom  the  bill  is  brought  The 
<orm  in  substance  shall  be  as  follows  : 
*  A.  B.«  of,  &c.,  complains  aeainst  C.  D., 
of,  &c.,  and  E.  P.,  of,  &c.,  and  says,'  "  &c. 
Chancery  Rule,  2,  88  N.  H.  605.  By  Rule 
1,  **  The  name  of  the  county  in  which  a 
suit  in  Equity  may  be  brought  shall  be 
written  in  the  upper  ipargin  of  each  pro- 
ceeding; and  tne  words  m  tmd  county 
shall  re^r  to  the  county  in  the  margin, 
unless  the  contrary  appears.'*  88  N.  H. 
605.  A  demurrer  will  be  sustained  to  a 
bill  in  Equity  where  one  of  the  parties  is 
stated  to  be  a  private  corporation,  if  it  is 
not  described  in  substance  aa  a  corpora- 
tion established  by  law  in  some  State,  and 


transacting  its  basiness  in  some  place,  bat 
the  defect  may  be  amended.  The  Winni- 
piseoeee  Lake  Co.  v.  Youne,  40  K.  H.  420. 

1  Winnipiseogee  Lake  Go.  v.  Worster, 
29  N.  H.  448;  Winnipiseogee  Lake  Co.  v. 
Young,  40  N.  H.  420. 

s  Rowley  o.  Eccles,  1  S.  &  S.  511 ;  Smith 
V.  Smith,  Kay  Ap.  22.  In  Bainbrigge  c^ 
Orton,  20  Beay.  28,  however.  Sir  John 
Romilly  If.  R.  appears  to  have  doubted 
whether  aucha  plea  can  be  maintained; 
and  if  such  a  plea  is  bad,  so,  it  is  appi^- 
hended,  would  a  demurrer  be,  where  no 
address  is  stated.  It  is  to  be  observed 
that,  in  Rowley  o.  Eccles,  the  demurrer 
was  overruled,  and  in  Smith  v.  Smith  the 
plea  disallowed.  See,  however,  Sibbering 
V.  Earl  of  Balcarras,  ubi  sicp. 

>  Tynte  v.  Hodge,  2  J.  &  H.  692. 

4  Sandys  o.  Long,  2  M.  &  K.  487;  tee 
also  Bailey  o.  Gundry,  1  Keen,  58;  Camp- 
bell V.  Andrews,  12  Sim.  578;  Bainbrigge 
V.  Orton,  20  Beav.  28 ;  Hutchinson  v.  S  wSl, 
18  W.  R.  582,  L.  JJ. ;  Howe  r.  Harvey,  8 
Paige,  78;  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 
567,  and  note.  For  forms  of  notice  of  mo- 
tion and  summons,  see  VoL  III. 

«  1  Beav.  556. 

0  See  also  WatU  v.  Kelly,  6  W.  R.  206, 
v.  C.  W.;  Smith  v.  Comfbot,  1  De  G.  & 
S.  684;  12  Jur.  260;  Griffith  o.  Ricketta,6 
Hare,  195 ;  Player  v.  Anderson,  15  Sinu 
104;  Manby  r.  Bewicke,  8  De  G..  M.  &  G. 
468;  2  Jur.  N.  S.  671;  Kerr  v,  GilleazH«, 
7  Beav.  269;  Knight  r.  Cory^  Jur.  N.  S. 
491;  11  W.  R.  264,  V.  C.  W.:  Dick  «. 
Munder,  11  Jur.  N.  S.  819;  18  W.  R.  1018, 
M.  R.,  where  the  plaintiff  was  allowed  to 
amend,  instead  of  giving  secmity. 
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rectly  described,  and  the  rest  not  so.    It  is  presumed,  however,    C5h.  VI.  §  tC 
from  analogy  to  the  practice  where  there  are  several  plaintiff,  one  ^-     r    — ' 
only  of  whom  is  resident  abroad,^  that  the  Court  would  not,  in 
such  case,  require  those  plaintiff  who  are  not  properly  described 
to  give  security. 

Where  a  bill  is  filed  on  behalf  of  an  infant,  or  person  of  unsound  Address  of 
mind  not  so  found,  it  is  not  necessary  or  usual  to  describe  the  ^'^n^"* 
plaintiff  by  his  place  of  abode ;  *  because  an  infant  or  person  of  friend  need 
unsound  mind  is  not  responsible  either  for  costs  or  for  the  conduct  but  addnin^ 
of  the  suit;  the  description  and  place  of  abode  of  the  next  friend  next  Mend 
must,  however,  be  set  out.'    In  the  case  of  a  married  woman  suing  stated. 
by  her  next  friend,  it  is  usual,  but  not  essential,  to  set  out  the  ad-  * 
dress  of  the  married  woman,  but  the  address  of  th*e  next  friend 
must  be  stated ;  ^  and  where  a  married  woman  sues  as  a  feme  soley 
that  fact  must  be  stated  in  this  part  of  the  bill. 

The  address  of  a  peer  of  the  realm  or  of  a  corporate  body,  suing  Peers  and 
as  plaintiff;  need  not  be  stated  in  the  biU.*  Corporation.. 

A  plaintiff  in  a  cross-bill  is  not  required  to  give  security  for  costs  plaintiff  in 
on  the  ground  of  insufficient  description  of  residence.*  reqSi^to^ 

The  defendant  should  apply  that  the  plaintiff  may  give  security  give  secuiity. 
for  costs  as  soon  as  he  becomes  aware  of  the  fact  that  the  plaintiff^s  Application 
address  is  incorrectly  stated  in  the  bill;  and  if  the  defendant  takes  for  costs, 
any  active  steps  in  the  cause  after  he  becomes  so  aware,  and  before  !^^^  ^ 
applying,  it  will  be  a  waiver  of  his  right  to  security.'  delay. 

The  Order,*  by  which  the  penal  sum  in  the  bond  to  be  given  by  Amounts 
the  plaintiff  by  way  of  security  for  costs  is  increased  from  40/.  to  wcurity. 
100/.,  only  speaks  of  cases  where  the  plaintiff  is  out  of  the  juris- 
diction.   It  has,  however,  been  decided  that  it  applies  to  the  case 
now  under  consideration,  and  to  all  other  cases  where  security  for 
costs  is  required.* 

Where  a  plaintiff  sues  as  executor  or  administrator,  it  is  not  nee-  Executor  or 
essary  so  to  describe  himself  in  this  part  of  the  bill :  though,  as  we  administpstor 
have  seen  before,  it  is  necessary  that  it  should  appear  in  the  stating  describe 
part  that  he  has  duly  proved  the  will  or  obtained  administration,  *'*™*®^' 
as  the  case  may  be.^* 

1  See  ante,  p.  28.  •  Wild  v.  Mamij,  18  Jur.  892.  V.  G.  W. ; 

s  Braithwuite's  Pr.  26 ;  see  forms  in  Vol.  see  also  Vincent  v.  Hunter,  5  Hare,  820; 

ni.  Watteen  v,  Billam,  3  De  G.  &  S.  616;  14 

•  This  is  not  altered  bj  the  change  in  Jot.  165;  Sloggett  o.  Viant,  18  ^im.  187. 
practtoe,  which  requires  a  written  author-  f  Swanzy  «.  Swanzjr,  4  K.  &  J.  287;  4 
ity  from  the  next  friend  to  be  filed  with  Jur.  N.  S.  1018. 

the  bill.  Major  v.  Arnott,  2  Jur.  N.  3.  80,  «  Ord.  XL.  6. 

V.  C.  K.  *  Bailey  o.  Gundiy,  1  Keen,  68,  67;  but 

4  Braith waiters  Pr.  21,  26.    If  the  next  see  Atkins  v.  Cook,  8  Jnr.  Vt.  S.  288,  V. 

friend  of  a  plaintiff  be  nndesoribed  in  the  C.  K. ;   Partington  v,  Reynolds,  6  W.  R. 

bill*  he  may,  on  special  application  by  mo-  807,  V.  C.  K.,  where  it  was  held  that,  in 

tion  or  summons,  be  ordered  to  give  seen-  the  case  of  a  petition,  40/.  is  the  proper 

rity  for  costs;  see  Kerr  v.  Gille«pie«  and  amount.    For  more  on  the  subject  or  secn- 

Watts  V.  Kelly,  ubi  sop.    For  forms  of  no-  rity  for  costs,  see  anUy  pp.  27-87. 

tice  of  motion  and  summons,  see  VoL  HI.  ^  AnUf  pp.  818,  819. 

•  Braithwaite'fl  Pr.  26. 
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THE  BILL, 


(511.  VI.  §  6. 


Bill  by  one, 
on  behalf  of 
himself  and 
others. 


Facta  must 
be  alleged 
positlTily; 


cept  facts 
oonoerning 
whidi  discov- 
ery  ia  sought. 


Where  a  plaintiff  sues  on  behalf  of  himself  and  of  others  of  ^ 
similar  class,  it  should  be  so  stated  in  this  part  of  the  bill ;  and  the 
omission  of  such, a  statement  will,  in  many  cases,  render  a  bill 
liable  to  objection  for  want  of  parties,^  and  in  other  cases  will 
deprive  the  plaintiff  of  his  right  to  the  whole  of  the  relief  which 
he  seeks  to  obtain.  Thus,  in  the  case  of  a  single-bond  creditor 
suing  for  satisfaction  of  his  debt  out  of  the  personal  and  real  estate 
of  his  debtor,  and  not  stating  that  he  sues  ^  on  behalf  of  himself 
and  the  other  specialty  creditors,"  he  can  only  have  a  decree  for 
satisfaction  out  of  the  personal  estate  in  a  due  coarse  of  adminis- 
tration, and  not  for  satis&ction  out  of  the, real  estate.' 

3.  Stating  Part. 

With  respect  to  the  manner  in  which  the  plaintiffs  case  should 
be  presented  to  the  Court,  it  is  to  be  observed,  that  whatever  is 
essentia}  to  the  rights  of  the  plaintiff  and  is  necessarily  within  his 
knowledge,  ought  to  be  alleged  positively :  *  and  it  has  been  deter- 
mined, upon  demurrer,  that  it  is  not  a  sufficient  averment  of  a  fact, 
in  a  bill,  to  state  that  a  plaintiff  "is  so  informed;"^  or. to  say  that 
one  defendant  alleges,  and  the  plaintiff  believes,  a  statement  to  be 
true  ;  *  nor  is  an  allegation,*  that  the  defendant  sets  up  certain  pre- 
tences, followed  by  a  charge  that  the  contrary  of  such  pretences  is 
the  truth,  a  sufficient  allegation  or  averment  of  the  facts  which 
make  up  the  counter  statement.^ 

The  claims  of  a  defendant  may  be  stated  in  general  terms,  and 
if  a  matter  essential  to  the  determination  of  the  plaintiff^s  claim 
is  charged  to  rest  within  the  knowledge  of  a  defendant,  or  must 
of  necessity  be  within  his  knowledge,  and  is  consequently  the  sub- 
ject of  a  part  of  the  discovery  sought,  a  precise  allegation  is  not 
required.' 

1  AnUy  p.  287. 

>  Bedford  v.  Leigh,  2  Dick.  707;  Maj  o. 
Selby,  1  Y.  &  C.  C.  C.  286;  Connolly  v. 
.M'Dermott,  8  .Jo.  &  Lat  260;  Ponsford  v. 
Hartley,  2  J.  &  H.  786;  Johnson  v.  Comp- 
ton,  4  Sim.  47;  awU^  p.  285.  If,  however, 
a  defect  of  this  description  appear  at  the 
hearing,  the  Court  vrill  allow  the  case  to 
stand  oyer,  with  liberty  to  the  plaintiff  to 
amend*  ibid. ;  Biscoe  v.  Waring,  Rolls,  7 
Aug.,  1835,  MS.;  see  Story  £q.  PI.  §  100, 
note;  Ca'sbv  v.  Wickliffe,7  B.  Mon.  120. 
Or  the  bill  may  be  ordered  to  be  taken 
jis  a  bill  on  behalf  of  the  other  creditors. 
Woods  t.  Sowerby,  14  W.  R.  9,  V.  C.  W. 

s  Ld.  Red.  41;  Darthez  «.  Clemens,  6 
Beav.  166,  169;  Munday  v.  Knight,  8 
Hare,  497,  602;  Padwick  v.  Hnrst,  18 
Beay.  676;  18  Jur.  768;  Bainbriege  v. 
Moss,  8  Jur.  N.  S.  68,  V.  C  W.;  Duck- 
worth V.  Duckworth,  85  Ala.  70;  Moran 
«.  Palmer,  18  Mich.  867;  Mclntyre  v. 
Wright,  6  Paige,  289.  An  allegation  in  a 
bill  uat  the  plaintiff  **  has  been  informed 


and  belieyes,  and  therefore  ayers,*'  is  a 
sufficiently  positiye  ayerment.  Welle  v. 
Bridgeport,  &c.  Co.,  80  Conn.  816.  The 
pleader  should  ayer  the  fact  on  his  infor- 
mation and  belief,  and  not  his  information 
and  belief  that  the  fact  exists.  Nix  «. 
Winter,  86  Ala.  809. 

4  Lord  UxBridfte  v  Stayeland,  1  Yea.  S. 
66 ;  Lucas  v.  Oliver,  84  Ala.  626 ;  Cameron 
o.  Abbott,  80  Ala.  46;  Jones  v.  Cowles,  96 
Ala.  612. 

<  Egremont  v.  Cowell,  6  Beay.  620,  622; 
Hodgson  V.  Espinasse,  10  Beay.  478;  Kix 
V.  Wmter,  86  Ala  809. 

0  Flir  t  ».  Field,  2  Anst.  648;  Honghton 
9.  Revnoldf,  2  Hare,  267;  7  Jur.  414. 

7  Ld.  Red.  42;  Aikin  v.  Ballard,  Rice 
Ch.  18;  Stoiy  £q.  Pi.  §  266.  A  bill  in 
Equity,  brought  by  a  partner  against  his 
copartner,  for  an  account,  &c-,  wherein  it 
is  averred  that  the  defendant  has  all  the 
partnership  books  and  papers  in  his  poe> 
session,  or  under  bis  control,  and  refuses  to 
pennit  the  plahitiffto  examine  them,  need 
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In  general,  however,  a  plaintiff  must  state  npon  his  bill  a  case  Ch.  vi.  §  6. 

npon  which,  if  admitted  by  the  answer,  or  proved  at  the  hearing,  """^^    — ' 

the  Court  could  make  a  decree ;  ^  and,  therefore,  where  a  bill  was  Sufficient 

filed  to  restrain  a  defendant  from  setting  up  outstanding  terms,  in  ^^n^  to 

bar  of  the  plaintiff's  right  at  law :  not  stating  that  there  were  any  ^^^^  decree, 
outstanding  terms  or  estates,  but  merely  alleging  that  the  defend- 
ant threatened  to  set  up  some  outstanding  term,  or  other  legal 
estate,  Sir  Lancelot  Shadwell  Y.  C.  allowed  a  demurrer,  on  the 


not  contain  tach  cortiiintT  and  particn- 
Urity  of  statement  as  would  be  held  nec- 
essary if  the  plaintiff  had  access  to  those 
books  and  papen.  Towle  v.  Pierce,  12 
MeL  829;  Cfrockettv.  Lee,  7  Wheat.  622; 
Story  £q.  PI.  §  267;  Knox  v.  Smith,  4 
How.  U.  S.  298;  Capel  «.  McCoUum,  27 
Ala.  461 ;  Miller  v.  Thatcher,  9  Texas,  482 ; 
Jones  V.  Brinker,  20  Mis.  (6  Bennett)  87. 

1  Perry  •.  Cnrr,  41  N.  H.  871;  Crockett 
o.  Lee,  7  Wheat  622;  Story  Eq.  PI. 
§  267;  Knox  v.  Smith,  4  How.  U.  S. 
298;  Capel  v.  McCollum,  27  Ala.  461; 
Miller  «.  Thatcher,  9  Texas,  482;  Jones 
V.  Brinker,  20  Mis.  (6  Bennett)  87.  Care 
iDust  be  taken  that  every  avefment  neces- 
sary to  entitle  the  plaintiff  to  the  relief 
pmyed  for,  should  be  contained  In  the 
■Utinspart  of  the  bill.     Story  Eq.  PI. 

4  82;  WTiite  v.  Yaw,  7  Vt.  867;  Perry  v. 
Carr,  41  N.  H.  871 ;  Wright  v.  Dame,  22 
Pick.  66;  Kunkel  v,  Markell,  26  Md.  408. 
This  part  of  the  bill  should  be  full  and  ac- 
curate, for  if  a  plea  is  put  in,  the  validity 
of  the  plea  will  be  decided  with  reference 
to  the  statmg  part  of  the  bill,  and  not  with 
reftrence  to  the  interrogatory  part,  if  it 
▼aries  from  it.  Story  Eq.  Pi.  $  27;  see 
Macnamara  v.  Sweetman,  1  Hofran, 
29;  Mechanics'  Bank  v.  Levy,  8  Paige, 
606;  Coles  v.  Buchanan,  8  Ired.  Ch.  874. 
Where  the  utating  part  does  not  show  the 
equity  of  the  plaintiff's  case,  the  defect 
cannot  be  supplied  by  inference,  or  by 
reference  to  averments  in  other  parts  of 
the  bUL  Wright  9.  Dame,  22  Pick.  66; 
tee  to  the  same  point,  Harrison  v.  Nixon, 
9  Peters,  608 ;  Shepard  v.  Shepard,  6  Conn. 
67;  Duckworth  v.  Duckworth,  86  Ala.  70; 
Mason  v.  Foster,  8  J.  J.  Mamh.  284;  Le- 
craft  V.  Dempeey,  16  Wend.  88;  Yancy  v. 
Fenwick,  4  Hen.  &  M.  423;  MitcheU  v. 
Maupin,  8  Monroe,  88:  Crocker  v.  Hig- 
gins,  7  Conn.  842;  Hobart  v.  Friable,  6 
Conn.  692;  Blake  v.  H inkle,  10  Yerger. 
S18;  Taliaferro  v.  Foot,  8  Leigh,  68;  Hood 
ir.  Inman,  4  John.  Ch.  487 ;  Chambers  v. 
Chalmers,  4  Gill  &  J.  420;  Estep  v,  Wat- 
kins,  1  Blnnd,  486 ;  Townshend  v.  Duncan, 

5  Bland,  46;  Grove  v  Rentch,  26  Md.  867, 
S77 ;  Watkins  v.  Stockett,  6  Harr.  &  J.  446; 
Timm«  v.  Shannon,  19  Md.  812.  The  plain- 
tiff will  not  be  permitted  to  offer  or  require 
evidence  of  any  material  fact  not  di»tinct1y 
stated  in  the  premises.    See  Story  Eq.  PI. 

J  I  28,  267;  Crockett  v.  Lee,  7  Wheat.  682; 
ftckson  V.  Ashton,  11  Peters,  229;  Rowan 


V.  Bowles,  21  ni.  17;  Spriffi  v.  Albin,  6  J. 
J.  Marsh.  168;  Skinner  o.  Bailey,  7  Conn. 
496.  He  cannot  recover  on  a  case  d ifferent 
from  that  alleged.  Sanborn  o.  Kittredge,  < 
20  Yt.  682;  6u>9on  v.  Canon,  8  Ala.  421; 
Harding  «.  Handy,  11  Wheat  108;  Jack- 
son V.  Ashton,  11  Peters,  229.  A  general 
statement  or  charge,  however,  of  tlie  mat- 
ter-of-fact, is  snffloient;  and  it  is  not 
necessary  to  charge  minutely  all  the  cir* 
cumstances  which  may  conduce  to  prove 
the  general  charge ;  for  these  circumstances 
are  properly  matters  of  evidence,  which 
need  not  be  charged  in  order  to.  let  them 
in  as  proofs.  Story  Eo.  PI.  §  28 ;  Nesmith 
V.  Calvert,  1  Wood  &  M.  84 ;  Lovell  v.  Far- 
rington,  60  Maine,  239;  Rogers  o.  Ward, 
8  Allen,  887.  On  the  other  hand,  the 
chai^  may  be  substantially  made  by 
stating  the  facts  ftrom  which  the  fhiud  or 
mistake  would  be  necessarilv  implied. 
Courts  of  Equitv  derive  their  jurisdiction 
fh)m  the  facts  alleged,  not  from  the  terms 
used  in  setting  them  out  Grove  v.  Rentch, 
26  Md.  867,  877;  see  ^tarding  v.  Handy, 
11  Wheat  108.  120,  121 ;  see  ftirther  to 
these  points,  Dilly  v.  Heck  rot  t  8  Gill  & 
J.  171;  Morrison  v.  Hart  2  Bibb,  4;  Le- 
master  v.  Burkhart,  2  Bibb,  26;  Crocker 
V.  Higgins,  7  Conn.  842 ;  Buck  v.  McCaagh- 
try,  6  Monroe,  220;  Bank  of  United  States 
V.  Shultx,  8  Ohio,  62;  Anthony  v.  Left- 
wich,  8  Rand.  263;  Boone  v.  Chiles,  10 
Peters,  177;  Jackson  v.  Cartwright,  6 
Munf  814;  Aikens  r.  Bnllard,  1  Rice  Eq. 
18;  Bishop  v.  Bishop,  18  Ala.  476;  White 
V.  Yaw,  7  Vt.  867 ;  The  Camden  and  Am- 
boy  R.R.  Co.  v.  Stewart,  4  C.  E.  Green 
(K.  J.),  848.  But  where  the  facts  stated 
in  the  bill  are  disproved,  or  are  defectively 
stated,  relief  may  be  granted  upon  the  facts 
stated  in  the  answer.  Maury  v.  Lewis,  10 
Yerger,  116;  Rose  v.  Mynatt,  7  Yerger,  80; 
M'Laughlin  v.  Daniel,  8  Dana,  184;  Dealty 
V.  Murphv,  8  A.  K.  Marsh.  474 ;  but  see 
Thomas  v.  Warner,  16  Vt  110;  Story  Eq. 
PI.  §§  267.  264;  West  v.  Hall,  8  Harr.  & 
J.  221;  Edwards  v.  Massey,  1  Hawks. 
869.  Rule  4  of  the  Massachusetts  Rules  of 
Practice  in  Chancery,  requires  that  **  the 
bill  shall  contain  a  clear  and  explicit  state- 
ment of  the  plaintiff's  case."  In  Maine, 
**  the  bill  must  set  forth  clearly,  succinctly, 
and  precisely,  the  facts  and  causes  of  com- 
plaint, without  circumlocution  or  repeti- 
tion."   Rule  1,  87  Maine,  681,  Appx. 
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How  far 
technical 
expressions 
should  be 
used: 


Seisin  in  fee, 
how  alleged. 


Possession  of 
a  chattel  real. 

Seisin  of 

things 

manurable; 

not  manur- 
abU. 


Words  to 

enlai)^ 

meaning. 


Technical 
expressions 
not  absolutely 
necessary. 


ground  that  the  bill  ought  to  have  stated  what  the  outstanding 
term  or  estate  was.^ 

Although  the  rules  of  pleading  in  Courts  of  Equity,  especially 
in  the  c^se  of  bills,  are  not  so  strict  as  those  adopted  in  Courts  of 
Law,  yet,  in  framing  pleadings  in  Equity,  the  draftsman  will  do 
well  to  adhere  as  closely  as  he  can  to  the  general  rules  laid  down 
in  the  books  which  treat  of  Common  Law  pleadings,  whenever 
such  rules  are  applicable  to  the  case  which  he  is  called  upon  to 
present  to  the  Court :  ^  for  there  can  be  no  doubt,  that  the  stated 
forms  of  description  and  allegation  which  are  adopted  in  pleadings 
at  Law  have  all  been  duly  debated  under  every  possible  considera- 
•tion,  and  settled  upon  solemn  deliberation,  and  that,  having  been 
established  by  long  usage,  experience  has  shown  them  to  be  prefer- 
able to  all  othera  for  conveying  distinct  and  clear  notions  of  the 
subject  to  be  submitted  to  the  Court ;  and  if  this  be  so  at  Law, 
there  appears  to  be  no  reason  why  they  should  jiot  be  considered 
as  equally  applicable  to  pleadings  in  Courts  of  Equity,  in  cases 
where  the  object  of  the  pleader  is  to  convey  the  same  meaning  as 
that  affixed  to  the  same  terms  in  the  ordinary  Courts.  Thus,  as 
at  Law,  if  a  man  intends  to  allege  a  title  in  himself  to  the  inheri- 
tance or  freehold  of  lands,  or  tenements  in  possession,  he  ought 
regularly  to  say  that  he  is  seised;  or,  if  he  allege  possession  of  » 
term  of  years,  or  other  chattel  real,  that  he  is  possessed;  *  if  he 
allege  seisin  of  things  manurahle^  as  of  lands,  tenements,  rents,  Sdc^ 
he  should  say  that  he  was  seised  in  his  demesne  as  of  fee  ;  and  if 
of  things  not  manurable,  as  of  an  advowson,  he  should  allege  that 
he  is  seised  as  of  fee  and  right,  omitting  the  words  in  his  demesne  * 
so  that  there  seems  to  be  no  reason  why  the  same  forms  of  expres- 
sion should  not  be  equally  proper  in  stating  the  same  estates  in 
Equity.  It  is,  indeed,  the  general  practice,  in  all  well-drawn  plead- 
ings, to  insert  them,  although  they  are  fi^quently  accompanied 
with  other  words,  which  are  sometimes  added  by  way  of  enlarging 
their  meaning,  and  of  extending  them  to  other  than  mere  legal 
estates.  Thus,  in  stating  a  seisin  in  fee,  the  words  "  or  otherwise 
toeH  entitled  to^'^  are  frequently  added:  although  it  would  seem 
that,  in  some  cases,  the  addition  of  these  words  would  be  incorrect, 
and  might  render  the  allegation  too  uncertain.* 

In  recommending  the  use,  in  pleadings  in  Equity,  of  such  tech- 
nical expressions  as  have  been  adopted  in  pleadings  at  Common 


1  Stansbnry  v,  Arkwright,  6  Sim.  481, 
486;  see  also  Jones  v.  Jones,  8  Mer.  161, 
176 ;  Barber  v.  Hunter,  cited  ib.  170, 178 ; 
Frietas  v.  Dos  Sandos,  1  T.  &  J.  674.  If 
the  bill  founds  the  right  against  the  defend- 
ant upon  the  fact  of  bis  having  notice,  it 
should  charge  such  notice  directlv^  other- 
wise it  is  not  matter  in  issue  on  which  the 


Court  can  act  Story  Eq.  PI.  §  863,  and 
cases  in  note. 

s  See  The  Camden  and  Amboy  ILR.  Co. 
V.  Stewart,  4  C.  £.  Green  (N.  J.),  848,846. 

>  Stephen  on  PI.  283,  242;  Whitworlh 
Eq.  Prec.  162,  n.  et  tea. 

«  Baring  v.  Nash,  1  Y.  &  B.  661. 
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Law,  it  is  not  intended  to  suggest  that,  in  Equity,  the  use  of  any    Ch.  VI.  §  5. 
particular  form  of  words  is  absolutely  necessary,  or  that  the  same   "*-    y    — ' 
thing  may  not  be  expressed  in  any  terms  which  the  draftsman  may 
select  as  proper  to  convey  his  meaning,  provided  they  are  adequate 
for  that  purpose.^    All  that  is  contended  for  is,  that  notwithstand- 
ing the  looseness  with  which  pleadings  in  Courts  of  Equity  may, 
consistently  with  the  principles  of  those  Courts,  be  worded,  yet, 
where  it  is  intended  to  express  things  for  which  adequate  legal  or 
technical  expressions  have  been  adopted  in  pleadings  at  Law,  the 
use  of  such  expressions  will  be  desirable,  as  best  conducing  to 
brevity  and  clearness.    Assuming,  therefore,  that  even  in  plead- 
ings in  Equity  the  same  form  of  words  as  are  used  in  pleadings  at  • 
Law  may  generally  be  introduced  with  advantage,  the  reader^s    * 
attention  will  here  be  directed  to  some  of  the  rules  adopted  in 
legal  pleadings,  which  may  with  good  effect  be  adopted  in  Equity. 

Thus,  it  is  a  rul^  in  pleading,  at  Common  Law,  that  the  nature  Legal  effect 
of  a  conveyance  or  alienation  should  be  stated  according  to  its  ^ouW  bT^ 
l^gal  effect,  rather  than  its  form  of  words ; '  and  this  is  in  substance  stated. 
enjoined  by  the  General  Order,*  which  directs  **  that  deeds,  writ- 
ings, or  records  be  not  unnecessarily  set  out  in  pleadings  in  hcBC 
verbOy  but  that  so  much  of  them  only  s^  is  pertinent  and  material 
be  set  out  or  stated,  or  the  effect  and  substance  of  so  much  of  these 
only  as  is  pertincQt  and  material  be  given,  as  counsel  may  deem 
advisable,  without  needless  prolixity."  * 

It  may  be  observed,  however,  that  although  it  is  desirable,  in  Documents, 
stating  instruments,  that  the  above  Order  should  be  adhered  to,  ^t  ouWn 
and  that  the  substance  only  of  such  instruments  as  are  necessary  hoe  verba  : 
to  be  set  out  should  be  stated,  without  repeating  them  in  hoec  verbOy 
yet  cases  may  arise  in  which  it  is  convenient  to  state  written  docu- 
ments in  their  very  words.    This  occurs,  whenever  any  question  Where  qnes- 
in  the  cause  is  likely  to  turn  upon  the  precise  words  of  the  instru-  nponpwticu- 
ment,  as  in  the  case  of  bills  filed  for  the  establishment  of  a  particu-  ^  words; 
lar  construction  of  a  will  which  is  informally  or  inartificially  worded :  as  in  wills, 
in  such  bills,  the  words  which  are  the  subject  of  the  discussion 
ought  to  be  accurately  set  out,  in  order  more  specifically  to  point 
the  attention  of  the  Court  to  them.    Indeed,  wherever  informal  or  informal 
instruments  are  insisted  on,  upon  the  construction  of  which  any  *^*™™*'*^- 
difficulty  is  likely  to  arise,  as  is  frequently  the  case  in  agreements 


1  See  Ridgly  v.  Bond,  18  Md.  488;  Bol- 
sriano  v.  Cooke,  19  Md.  876;  Grove  v. 
Rentch,  26  Md.  867,  877. 

a  Stephen  on  Pi.  287;  see  1  Chittj  PI. 
(0th  Am.  ed.)  806;  Andrews  v.  Wilhams, 
11  Conn.  326;  Morris  v.  Fort,  2  M'Cord, 
898;  Lent  v.  Padelford,  10  Muss.  280; 
Hopkins  v.  Young,  11  Mass.  807;  Walsh 
V.  Gilmer,  8  Harr.  &  J.  407;  Grannis  «. 
Clark,  8  Cowen,  86;  Ridgley  v.  Biggs,  4 


Harr.  &  J.  868;  Silver  v,  Kendrick,  2  N. 
H.  160;  Osborne  ».  Lawrence,  9  Wend. 
186;  Crocker  v.  Whitney,  10  Mass.  820; 
Goodwich  V.  Rodney,  1  Min.  196. 

»  Ord.  VIIL  2. 

*  See  26th  U.  Sutes  Eqnitr  Rnle;  Good- 
rich V.  Rodnej,  1  Min.  196 ;  Rnle  2  of  New 
Jersey  Cbanceiy  Rules,  2  McCarter  (K.  J.)t 
618;  The  Camden  and  Amboy  R.R.  Co.  v. 
Stewart,  4  C.  £.  Green  (N.  J.),  848. 
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Old  practice 
of  leaving 
document 
with  clerk 
in  Court, 


discontinued. 


Where  not 
required  at 
Common 
JjAWf  written 
instruments 
need  not  be 
stated. 


reduced  into  writing  by  persons  who  have  hot  been  professionally 
educated,  or  which  are  insisted  on  as  resulting  from  a  written  cor- 
respondence :  in  all  such  cases,  the  written  instruments  relied  on, 
or  at  least  the  material  parts  of  them,  should  be  set  out  in  hcec  verba. 
So  also,  in  bills  filed  for 'the  purpose  of  carrying  into  effect  written 
articles,  upon  the  construction  of  which,  although  they  are  formally 
drawn,  questions  are  likely  to  arise,  such  articles'  or  so  much  of 
them  as  are  likely  to  give  rise  to  questions,  should  be  accurately 
stated.  In  many  cases  also,  the  expressions  of  an  instrument  or 
writing  are  such  that  any  attempt  to  state  their  substance,  with- 
out introducing  the  very  words  in  which  they  are  expressed,  would 
be  ineffectual :  in  such  cases,  also,  it  is  best  that  they  should  be  set 
forth;  and  where  a  deed  or  agreement,  or  other  instrument  relied 
upon  by  the  plaintiff  has  been  lost  or  mislaid,  and  is  not  forthcom- 
ing, it  may  be  useful,  if  it  can  be  done,  to  set  out  the  contents  of 
the  instrument  at  length,  in  order  to  obtain  an  admission  of  the 
contents  from  the  defendant  in  his  answer. 

It  may  be  observed  here  that,  according  to  the  old  practice  of 
the  Court,  when  a  plaintiff  wished  to  obtain  from  a  defendant  an 
admission  as  to  a  particular  deed  or  instrument  in  his,  the  plain- 
tiff's, own  possession,  it  was  usu^l  to  leave  the  deed  or  other  in- 
strument in  the  hands  of  the  plaintiff's  clerk  in  Court,  and,  having 
stated  that  fact  in  the  bill,  to  pray  that  the  defendant  might  in- 
spect it,  and  after  inspection  answer  the  interrogatories  applicable 
to  the  subject.^  This  practice,  however,  has  been  for  a  long  time 
discontinued ;  and  it  is  now  considered  sufficient  to  state  upon  the 
bill  the  date,  parties'  names,  and  substance  of  the  deed  or  instru- 
ment relied  upon  by  the  plainti^  and  then,  by  interrogatory,  to 
require  the  defendant  to  set  forth  whether  a  deed,  of  the  nature  of 
that  set  forth,  was  not  duly  executed  by  and  between  the  parties 
stated,  or  some,  or  one,  and  which  of  them,  and  whether  the  deed 
does  not  bear  the  date,  and  is  not  to  the  purport  or  effect  before 
set  out,  or  of  some,  and  what  other  date,  or  to  some,  and  what 
other  purport  and  effect.  This  form  of  statement  and  interroga- 
tory is  calculated  to  draw  from  the  defendant,  either  an  admission 
or  denial  of  the  deed,  and  of  all  knowledge  of  it,  or  of  its  execu- 
tion, date,  and  contents ;  or  else  a  statement  of  the  defendant's 
knowledge  or  belief  of  the  parties  by  whom  it  was  executed,  and 
of  its  date,  tenor,  and  effect. 

With  reference  to  the  subject  of  stating  written  instruments,  it 
may  be  observed,  that  it  is  a  rule  in  pleading  at  Law,  that  where 
the  nature  of  a  conveyance  is  such  that  it  would,  at  Conmion  Law, 


1  Per  Lord  Eldon,  in  The  Princess  of 
Wales  V.  The  Earl  of  Liverpool^  1  Swanst. 
123.    Maps,  plans,  trade-marksi  &c.,  may 


however,  still  be  deposited  at  the  Reooid 
and  Writ  Clerks'  office,  and  referred  to  ia 
the  bill.    Braithwaite's  Pr.  25. 
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be  valid  without  deed  or  writing,  there  no  deed  nor  writing  need  Ch.  VI.  §  5. 

be  averred,  though  such  document  may  in  fact  exist ;  but  where  the   "*- — y ^ 

nature  of  the  conveyance  requires,  at  Common  Law,  a  deed  or  'Secus,  where 
other  written  instrument,  such  instrument  must  be  alleged,^    The  '®*l'*^'^* 
same  rule  has,  it  would  seem,  been  adopted  with  respect  to  plead- 
ings in  Equity ;  thus,  in  stating  a  conveyance  by  bargain  and  sale,  Baigain  and 
it  is  not  essential  to  state  that  •  it  was  enrolled :  for  though  such  a  ^®'  T"*^^*** 

o  avemng 

process  is  rendered  necessary  by  statute,  it  was  not  so  at  Common  enrolment. 
Law.* 

In  a  bill  for  specific  performance  of  an  agreement  relating  to  Agieement 

land,  it  is  however,  necessary  to  allege  that  the  agreement  is  in  j^„^^^ije 

writing :  •  otherwise,  the  bill  will  be  demurrable ;  but  it  is  not  nee-  aileg^  to  be 

essary  to  allege  that  it  has  been  signed :  *  because,  from  the  state-  ^  ^"    ^\ 

ment  that  it  is  in  writing,  it  is  necessarily  to  be  inferred  that  it  has  of  sign^re 

been  signed.*  notnecessaiy. 

It  may  be  noticed,  in  this  place,  that  where  an  agreement  relied  Letters 

upon  in  a  bill  is  to  be  collected  from  the  letters  between  the  parties,  containing 

the  letters  may  be  stated  in  the  bill,  either  as  constituting  the  al-  may  be 

leged  agreement,  or  as  evidence  of  an  alleged  parol  agreement,  ^^^{utinff 

In  the  first  case,  the  defendant  may  insist  that  they  do  not  make  it,  or  as 

out  a  concluded  agreement,  and  jthat  no  intrinsic  evidence  can  be  ®^  ®''*** 
received ;  in  the  latter,  he  may  plead  the  Statute  of  Frauds.' 

It  is  upon  the  principle  above  referred  to,  that  although  stamp-  sump  need 

ing  is,  by  sundry  Acts  of  Parliament,  rendered  necessary  to  the  J^^J^ 


1  Stephen  on  PI.  288,  287,  288. 

s  See  Harrison  v.  Hogg,  2  Ves.  J.  827. 
Where,  it  is  alleged  that  a  mortgage  **  bv 
bia  assi^ipment  in  writing  on  said  deea, 
sealed  with  his  seal  '*  (date  and  considera- 
tion stated),  "conyeyed  and  assi^ed  to 
the  pUintitr  all  his  right,  title,  and  interest 
in  tne  same,  toget|)er  with  the  debt  se- 
cured thereby,  and  all  bis  claims  in  and  to 
the  mortgage,  all  which  will  more  fully 
appear  by  said  deed  and  assignment  when 
produced*  in  Court,**  it  was  held  sufficient 
on  demurrer,  although  there  was  no  allega- 
tion in  the  oill  that  the  assignment  was 
acknowledged  and  recorded.  Lovell  v. 
Fanrington,-50  Maine,  239. 

•  Whitchurch  v.  Beyis,  2  Bix>.  C  C.  669, 
668;  Redding  v.  Wilkes.  8  Bro.C.  C  400; 
Barkworth  v.  Young,  4  Drew.  1 ;  8  Jur.  N. 
8.  84;  Wood  v.  Midgeley,  6  De  G.,  M.  & 
G.  41 ;  see  Piercy  9.  Adams,  22  Geo.  109. 
I'art-performance  of  a  contract  within  the 
Statute  of  Frauds  must,  in  order  to  entitle 
a  party  to  relief,  be  expressly  stated  in  the 
bill.    See  Meach  c  Stone,  1  D.  Chip.  182. 

As  to  the.effect  of  part-performance,  and 
what  will  amount  to  a  part-performance 
anfflcient  to  take  a  case  out  of  the  statute, 
see  Whitchurqh  v.  Beayis,  2  Bro.  C  C 
(Perkins's  ed.)  666,  note  (a),  and  cases 
cited;  Whitebread  v,  Brockhurst,  1  id. 
404,  and  cases  cited  in  notes;  2  Stoiy  £q. 


Jur.  §§  769-767 ;  Newton  9.  Swasey,  8  N*. 
H.  9;  1  Sugden,  Vend.  &  Pur/  (7th  Am. 
ed.)  140  tt  sej.,  and  notes.  A  trust  need 
not  be  aileged  to  be  in  writing,  but  it  is 
sufficient  it  the  trust  is  proved  by  writing 
at  the  hearing;  see  Davies  v.  Otty,  10  Jur. 
N.  S.  606;  12  W.  K.  682,  M.  K.;  t6.  896, 
L.  JJ. ;  88  Reay.  640 ;  2  De  G.,  J.  &  S.  238 ; 
and  see  Forster  v.  Hale,  8  Ves.  696 ;  Ran- 
dall V  Morgan,  12  Ves.  74,  and  comp.  the 
4tb  and  7th  sects,  of  Stat  of  Frauds,  reas- 
Icy  V,  Barney,  1  D.  Chip.  383 ;  see  Hobart 
o.  Andrews,  21  Pick.  626,  684;  Ontario 
Bnnk  V,  Root«  3  Paige,  478;  Coquillard  v. 
Suydam,  8  Blackf.  24. 

4  Rist  V.  Hobson,  1  S.  &  S.  648;. Bark- 
worth  V.  Young,  4  Drew.  1 ;  8  Jur.  N.  S. 
84;  see  Stoiy  Eq.  PI.  §§  263,  762;  Cosine 
V.  Graham,  2  Paige,  177;  Coles  v.  Boone, 
10  Paige,  686;  Ontario  Bank  v.  Root,  8 
Paige,  478;  flobart  v.  Andrews,  21  Pick. 
684;  Richards  v.  Richards,  9  Gray.  814; 
Sterm  «.  Drinker,  2  E.  D.  Smith  (N.  Y.), 
401;  1  Chitty  PI  (9th  Am.  ed.)  308,804; 
Nelson  v.  D'ubois,  18  John.  177;  Cleayes 
tH  Foas,  4  Greenl.  1 ;  Wallis  «.  Frazier,  2 
Nott  &  McC.  180. 

*  Barkworth  v.  Toung,  vbi  gm. 

•  Bircev.  Bletchlev,  6  Mad.  17;  Skinner 
V.  M'Douall,  2  De  d.  &  S.  266;  12  Jur. 
741;  Sugd.  v.  &  P.  149;  Dart,  V.  &  P., 
649. 
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Instnunent 
created  by 
statute  must 
be  stated, 
with  all  cir- 
comstances 
required. 


Will  must  be 
averred  to 
have  been 
duly  made. 


As  to  state- 
ments under 
the  Engrav- 
ings Copy- 
right Acts. 


validity  of  a  variety  of  instruments,  it  is  not  necessary,  nor  is  it 
even  usual,  in  pleadings,  to  aver  that  such  instruments  have  been 
duly  stamped. 

It  is  to  be  observed,  also,  that  the  rule  of  pleading  above  re- 
ferred to  applies  only  to  cases  in  which  the  necessity  for  a  con- 
veyance or  agreement  being  in  writing,  is  superadded  by  statute 
to  things  which  at  Common  Law  might  have  been  by  parol; 
but  where  a  thing  is  originally  created  by  Act  of  Parliament,  and 
required  to  be  in  writing,  it  must  then  be  stated,  with  all  the 
circumstances  required  by  the  Abt.  Thus,  it  was  necessary  to 
allege  that  a  devise  of  lands  (which  at  Common  Law  is  not  valid, 
and  was  first  authorized  by  the  statutes  32  Hen.  YIIL  c.  1,  and  34 
Hen.  Vin.  c.  5)  had  been  made  in  writing,  which  is  the  only  form 
in  which  those  statutes  authorize  it  to  be  made.^ 

It  seems,  however,  that  it  is  sufficient,  under  the  present  Wills 
Act,^  to  allege,  that  a  will  has  been  duly  made,  or  duly  made  in 
writing ;  and  that  it  is  not  necessary  to  allege  the  signature  and 
attestation,  as  required  by  the  Act.* 

Some  doubt  appears  to  be  entertained  whether,  in  suits  under 
the  8  Geo.  II.  c.  13,  and  7  Geo.  IH.  c.  38,*  by  which  the  property 
in  certain  prints  is  vested  in  the^inventors  for  a  certain  number  of 
years  from  the  day  of  publishing,  it  is  necessary  to  state  that  the 
name  of  the  engraver  and  date  of  the  print  have  been  engraved 
on  the  print,  as  required  by  the  first-mentioned  Act.  In  BlackweU 
V.  Harper^  Lord  Hardwicke  was  of  opinion,  that  the  clause  in  the 
Act  was  only  directory,  and  that  the  property  was  vested  abso- 
lutely in  the  engraver,  so  as  to  entitle  him  to  sue,  although  the  day 
of  publication  was  not  mentioned,  and  compared  it  to  the  clause 
under  the  statute  of  Anne,'  which  required  entry  at  Stationere* 
Hall :  upon  the  construction  of  which  it  had  been  determined  that 
the  property  vests,  although  the  direction  had  not  been  complied 
with.  Lord  Ellenborough  also  held,  at  nisi  prius^  that  an  action 
might  be  maintained,  although  the  proprietor's  name  was  not  in- 
scribed: observing,  that  the  interest  was  vested  by  the  statute, 
and  that  the  Common  Law  gave  the  remedy.'  On  the  other  hand, 
it  appears  to  have  been  taken  for  granted  by  the  Court  of  King's 
Bench,  in  the  case  of  Thompson  v.  Symonds^  though  it  became 
unnecessary  to  decide  the  point,  that  both  the  name  and  the  date 
should  appear ;  and  in  Harrison  v.  Jlogg^  Lord  Alvanley  M.  R. 


1  Stephen  on  PI.  239. 

a  7  Will.  IV.  &  1  Vic  c  26. 

s  Hyde  9.  Edwards,  12  Bear.  160;  18 
Jar.J67. 

4  These  Acts  are  amended  and  ex- 
plained by  17  Geo.  III.  c.  67 ;  6  &  7  Will.  IV. 
c  69,  Ir. ;  16  &  16  V!o.  c.  12;  see  Phillips 
on  Copyright,  Chap.  VIII. 

«  2  Atk.  98,  96;  Bam.  210,  218. 


0  8  Ann.  c.  19,  repealed  by  6  &  6  Vio. 
c46. 

7  Beckford  v.  Hood,  7  T.  R.  620 ;  and  te« 
Buller  V.  Walker,  cited  2  Atk.  94. 

8  Roworth  V.  Wilkes,  1  Campb.  94. 
»  6  T.  R.  41. 

10  2  Ves.  J.  827.  The  CopTrigfat  Act  of 
6  &  6  Vic  c.  46,  as  to  Books,  has  been 
hdd  to  indnde  Engravings  in  Books;  ao 
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Stated  that' he  inclined  to  differ  from  Lord  Hardwicke,  and  that  it  CH.yi.  §  5. 
was  his  opinion  that  the  insertion  of  the  name  and  date  was  essen-  ^*— "> — *^ 
tial  to  the  plaintiff's  right. 

It  has  been  before  stated,  that  it  is  a  rule  in  pleading,  that  instrnment 
whenever  at  Common  Law  a  written  instrument  was  not  necessary  J^^^anf  a? 
to  complete  a  conveyance,  it  is  not  necessary  in  pleading  to  aver  Law,  must  be 
it,  although  such  an  instrument  has  been  rendered  necessary  by 
statute,  and  has  been  executed.    The  converse  of  this  is  also  a 
rule,  so  that,  whenever  a  deed  in  writing  is  necessary  by  Common 
Law,  it  must  be  shown  in  pleading;  therefore,  if  a  conveyance  by 
way  of  grant  be  pleaded,  a  deed  must  be  alleged :  because  matters  where  things 
that  "  lie  in  grant,"  according  to  the  legal  phrase,  can  pass  by  deed  ^®  "*  8™"'» 
only.^    Thus  in  Henning  v.  WxUis^  where  the  plaintiff  filed  a  bill 
for  tithes,  and  set  up  by  way  of  title  a  parol  demise  by  the  impro-  as  tithes. 
priator  for  one  year,  the  defendant  demurred  for  want  of  title  in 
the  plaintifi^  and  the  plaintiff  submitted  to  the  demurrer.    Upon 
the  same  ground,  in  Jadcson  v.  Benson^  where  the  bill  prayed 
an  account  of  tithes,  and  merely  stated  that  the  impropriate  rector 
demised  the  tithes  to  him,  a  demurrer,  put  in  by  the  defendant, 
-was  considered  to  be  well  founded ;  and  in  WiUiama  v.  JoTies^^ 
the  same  objection  was  taken  at  the  hearing,  and  would  have 
prevailed,  had  it  not  appeared  that  the  impropriators  had  origi- 
nally been  made  parties  to  the  suit,  but  had  been  dismissed  in 
consequence  of  their  having  disclaimed  all  interest  in  the  tithes 
in  question.* 

It  may  be  noticed  here  that,  in  stating  deeds  or  other  written  seferenoe  to 
instruments  in  a  bill,  it  is  usual  to  refer  to  the  instrument  itself  in  instruments; 
some  such  words  as  the  following,  viz^  ^  as  by  the  said  inderUu^e^ 
vohen  produced^  wiU  appear^    The  effect  of  such  a  reference  is  to 
make  the  whole  document  referred  to  part  of  the  record.    It  is  to  makes  them 
be  observed,  that  it  does  not  make  it  evidence :  in  order  to  make  p^  of  record, 
a  document  evidence,  it  must,  if  not  admitted,  be  proved  in  the  but  not 
nsual  way ;  but  the  effect  of  referring  to  it  is  to  enable  the  plaintiff  •^dence. 
to  rely  upon  every  part  of  the  instrument,  and  to  prevent  his 
being  precluded  from  availing  himself  at  the  hearing,*  of  any 
portion,  either  of  its  recital  or  operative  part,  which  may  not  be 
inserted  in  the  bill,  or  which  may  be  inaccurately  set  out.     Thus, 
it  seems  that  a  plaintiff  may,  by  his  bill,  state  simply  the  date  and 
general  purport  of  any  particular  deed  or  instrument  under  which 
be  claims,  and  that  such  statement,  provided  it  is  accompanied  by 

that  the  proyisions  of  8  Geo.  II.  c.  18,  need  <  8  Wood,  29;  2  E.  &  Y.  188. 

not,  in  such  case,  be  complied  with.   Bogue  *  M'Clel.  62;  18  Pri.  181. 

V.  Hotibton,  6  De  G.  &  S.  267 ;  16  .lur.  872.  <  Yoange,  262. 

Under  this  Act,  however,  parent  for  an  *  Toonge,  266 ;  and  see  ante,  p.  211. 

article  written  for  a  periodical  most  be  *  But  on  the  argument  of  a  demuirer, 

alleged.   Richardson  o.  Gilbert,  1  Sim.  K.  he  cannot  avail  himself  of  the  portion  not 

S.  886;  16  Jur.  889;  but  see  Phillips  on  set  out    Harmer  v.  Gooding,  8  DeG.  &S. 

Copyright,  176.  407,  410;  Cuddon  «.  Tite,  1  Giff.  896;  4 

i^  Stephen  on  PL  289.  Jar.  N.  S.  679. 
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requirea: 


Ch.  VI.  §  5.  a  reference  to  the  deed  itself  wiU  be  sufficient.  As  in  'Pauncefort 
v.  Lord  lAncoln^  where  the  plaintiff's  claims  were  founded  on  a 
variety  of  deeds,  wills,  and  other  instruments ;  but  to  avoid  ex- 
pense, or  for  some  other  purpose,  the  dates  and  general  purport 
only  of  such  instruments  were  stated  in  the  bill,  with  reference  to 
them.  This  manner  of  stating  the  case  does  not  appear  to  have 
been  considered  as  a  ground  of  otgection  to  the  bill ;  but  when 
the  cause  was  brought  to  a  hearing.  Sir  Thomas  Clarke  M.  R.  re- 
ferred it  to  the  master  to  state  the  rights  claimed  by  the  plaintiff 
under  the  several  instruments  mentioned  in  the  bill,  and  reserved 
costs  and  further  directions  until  after  the  report,  and  the  cause 
was  afterwards  heard,  and  a  decree  made,  on  the  report,  which 
stated  the  instruments.  It  is  obvious  that  the  method  of  stating 
the  plaintiff's  title  adopted  in  the  above-mentioned  case,  was  one 
of  great  inconvenience ;  and  although  it  has  been  referred  to  here, 
it  is  by  no  means  from  a  wish  to  reconmiend  its  adoption  as  a 
precedent.  It  is  always  necessary,  in  drawing  bills,  to  state  the 
case  of  the  plaintiff  clearly,  though  succinctly,  upon  the  record ; 
and  in  doing  this,  care  should  be  taken  to  set  out  precbely  those 
deeds  which  are  relied  upon,  and  those  parts  of  the  deeds  which 
are  most  important  to  the  case.'  - 

Although  the  same  precision  of  statement  is  not  required  in 
bills  in  Equity  as  in  pleadings  at  Law,  yet  it  is  absolutely  necessary 
that  such  a  convenient  degree  of  certainty  should  be  adopted,  as 
*  may  serve  to  give  the  defendant  full  information  of  the  case  which 
he  is  called  upon  to  answer.'  In  Cresset  v.  Mittony^  Lord  Thurlow 
observed,  ''  special  pleading  depends  upon  the  good  sense  of  the 
thing,  and  so  does  pleading  here ;  and  though  pleadings  in  this 
Court  run  into  a  great  deal  of  unnecessary  verbiage,  yet  there 
must  be  something  substantial ;"  and  in  Lord  Redesdale's  Treatise 
it  is  said,  that  the  rights  of  the  several  parties,  the  injury  com- 
plained of;  and  every  other  necessary  circumstance,  as  time,  place, 
manner,  or  other  incidents,  ought  to  be  plainly,  yet  succinctly, 
alleged.*  And,  in  several  cases,  46i3iurrers  .have  been  allowed  to 
bills  on  the  ground  of  the  vagueness  and  uncertainty  of  their 
statements.^    Upon  the  same  principle,  a  mere  allegation  that  the 


1  1  Dick.  862. 

s  MartiD  v.  McBnrde,  8  Ired.  Ch.  681; 
King  V.  Trice,  8  Ired.  £q.  668. 

8  See  Kankel  o.  Markell,  26  Md.  408; 
Droullard  v,  Baxter,  1  Scam.  192 ;  Rogers 
0.  Ward,  8  Allen,  887 ;  Chapman  o.  Hont, 
1  McCarter  (N.  J  ),  149;  White  v.  Empire 
Am.  Corp.  L.  R.  6  Eq.  28;  Story  £q.  PI. 
€  24U  et  uq.'  General  certainty  is  sufficient 
in  pleadings  in  Eqnity.  Story  £q.  PL  §  268 ; 
ante,  860-862,  notes;  Prescott  v.  Eyerts, 
4  Wis.  814;  Peterson  &  Hud.  R.R.  Co.  v. 
Jersey  City,  1  Stockt  (N.  J.),  484;  Ban- 


dolph  V.  Daly,  ICE.  Qreen  (N.  J.),  81S, 
818 

«'l  Ves.  J.460;  8  Bro.  G.  a  482. 

S  Ld.  Red.  41. 

*  Wormald  v.  De  Lisle,  8  Beav.  18; 
Boyd  V.  Movie,  2  Corl.  816,  828;  Kelly  «. 
Rogers,  1  Jnr.  N.  S.  614,  V.  C  W.;  se« 
also  Vernon  «.  Vernon,  2  M.  &  C.  146, 
171;  Reed  v.  O'Brien,  7  Bear.  82,  87,  SS; 
Darthex  v.  Clemens,  6  Bear.  166,  169; 
Parker  v.  Nickson,  4  Giff.  806;  •  Jnr.  N. 
S.  106 ;  Affd.  •&.  461  ;1  De  G..  J.  & S.  177; 
but  see  Choateaa  «.  Itioe,  1  Min.  106. 
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defendant  is  a  trustee  for  the  plaintiff,  not  supported  by  the  faots    Gh.  VI.  §  5. 
stated,  will  not  prevent  a  demurrer ;  ^  and  so,  a  statement  that  a   ^— ■  y — — ^ 
defendant  claimed  an  interest  as  purchaser  under  an  alleged  agree- 
ment, but  that  such  agreement,  if  any,  had  been  long  since  aban- 
doned and  waived,  was  held  insufficient  to  prevent  a  demurrer 
by  that  defendant.'    However,  where  in  a  bill  for  specific  per- 
formance of  an  agreement  to  take  an  assignment  of  a  lease,  the 
plaintiff  stated  a  covenant  in  the  lease  not  to  assign  without 
license  of  the  lessor,  and  did  not  aver  that  the  plaintiff  had  or 
could  obtain  such  a  license :  there  being  no  statement  of  a  proviso 
for  re-entry  on  default,  the  Court  overruled  a  demurrer,  and,  at 
the  hearing,'  directed  a  reference  to  inquire  whether  the  plaintiff 
could  make  a  good  title.' 

With  respect  to  the  allegation  of  time,  it  is  to  be  observed  that,  in  alleging 
where  it  is  material,^  it  ought  to  be  alleged  with  such  a  degree  of  ^™** 
accuracy,  as  may  prevent  any  possibility  of  doubt  as  to  the  period 
intended  to  be  defined.*    Thus,  in  prescribing  for  a  modus  in  a 
bill,  it  is  necessary  that  a  time  for  the  payment  of  it  should  be 
mentioned ;  *  and,  formerly,  it  appears  to  have  been  considered, 
that  not  only  the  day  of  payment  should  be  mentioned,  but  that 
laying  the  day  of  payment  on  or  about  a  particular  day  was  too 
uncertain.^     It  has,  however,  been  decided  that,  in  ordinary  cases, 
the  laying  of  an  event  on  or  about  a.  certain  day  of  a  certain 
month  or  year,  is  a  sufficient  specification  of  time.     In  the  case  of 
Leigh  v.  Leigh^  the  bill  prayed  that  the  defendant  might  be*         « 
restrained  from  setting  up  a  term  of  500  years,  in  bar  of  an  action 
of  ejectment  which  the  plaintiff  had  brought  against  the  present 

1  jAck»on  V.  The  North  Wales  Railway  it  of  the  essence,  and  releases  the  other 

CompMnyf  6  Kail.  Ca.  112;    13  Jar.  69;  party  apon  failure  to  comply  within  the 

Ste«dman  v.  Marsh,  2  Jar  N.  S.  891,  V.  time.    Fry  Suecif.Perf.  §§  711,713;  Bene- 

C.  W.  dick  9.  Lvnch,  1  John.  Uh.  370;  Wells  «. 

>  Hodgson  v.  Espinasse,  10  Beav.  478,  Smith,  7  raige,  22;  Grigg  v.  Landis,  4  C. 

477.  £.  Green  (N.  J.),  353,  364;   Fickenug  v. 

s  Smith  «.  Capron,  7  Hare,  186;  14  Jnr.  Pickering,  38  N.  H.  400;  Pennock  v.  Ela, 

636.  189, 191.    In  all  cases  of  an  agreement  to 

4  On  the  subject  of  the  materiality  of  convey  Isnds,  where  the  value  of  the  prop- 
time,  see  Seton  v.  Shtde,  7  Sumner's  Vesey,  erty  concerned  hss  materiall}'  changed, 
266.  Perkins's  note ;  Marquis  of  Hertiord  or  where  great  financinl  changes  have 
V.  Boore,  5  id.  719,  nuie  (a),  and  cases  materially  altered  the  relative  value  of 
cited;  2  Story  £q.  Jur,  §  776,  and  notes;  mone^'  and  land,  time  will  be  considered 
Bicbmond  v.  Gmy^  3  Allen,  26.  material,  and  a  party  will  not  be  allowed 

In  Equity,  time  is  often  regarded  as  not  to  lie   by   until  the  change  sets  in  his 

of  the  essence  of  a  contract.    Snowman  v.  favor,  and  then  ask  for  specific  perform- 

Harford,  56  Maine,  197;  UuU  v.  Noble,  40  ance.     Yoimg  v.  Kathbone,  1  C.  £.  Green 

Maine, 459;  Rogers  v.  Suunders,  16  Maine,  (N.  J.),  224;  Merritt  o.  Brown,  4  C.  £. 

02;  but  where  it  is  of  the  essence,  it  will  be  Green  (N.  J.),  293. 

insisted  on  as  well  in  Equity  as  at  Law.  <  See  Saum  o.  Stingley,  3  Clarke  (Iowa), 

Grigg  V.  Landis,  4  C.  E.  Green  ( N.  J. ),  360 ;  514. 

Memtt  V.  Brown,  4  C  E.  Green  (lN.  J.),  6  Goddard  v.  Keeble,  Bunb.  105 ;  Phillips 

293-    It  is  of  the  essence  of  a  contract,  «.  Syme»>,  \b.  171. 

either  when,  from  the  nature  or  subject*  7  Blacket  v.  Finney,  i6. 198. 

matter  of  the  contract,  it  is  material  that  8  Befo  re  the  Lord  Commissioners,  Aug. 

it  should  be  performed  at  the  time,  or  when  6  and  8,  1836. 
the  contract  by  express  stipulations,  maket 

VOL.  L  24 
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Cr.vi.§5.  possessor,  and  alleged  that  the  plaintiff's  title  accrued  on  the 
^— ■> — *-^  death  of  an  individual  named,  which  happened  on  or  about  the 
2d  July,  1806.  The  defendant  demurred,  on  the  ground  that  the 
period  alleged  in  the  bill,  as  the  time  of  the  death  of  the  individ- 
ual named,  was  more  than  twenty  years  (the  period  required  by 
the  Stat.  3  &  4  Will.  IV.  c.  27,  §§  2  and  24,  to  bar  suits)  before 
the  filing  of  the  bill,  which  took  place  in  1834.  When  the  de- 
murrer was  first  argued.  Sir  Lancelot  Shadwell  V.  C.  was  of  opin- 
ion, that  the  words,  on  or  about  the  2d  July,  1806,  did  not  ^x 
any  precise  date,  and  that  it  might  mean  many  years  before  or 
many  years  after  that  time ;  and  overruled  the  demurrer.  Upon 
appeal,  however,  the  Lords  Commissioners,  Pepys  and  Bosanquet, 
reversed  the  decision :  being  of  opinion,  that  from  the  known  and 
accepted  use  of  the  expression,  "  on  or  about,"  in  all  the  ordinary 
transactions  of  life,  it  was  sufiiciently  definite  for  all  the  purposes 
of  demurrer,  and  did  satisfactorily  set  out  the  fact,  that  the  person 
named  died  in  the  year  1806.* 
and  other  With  respect  to  the  certainty  required,  in  setting  out  the  other 

incidents:        incidents  in  the  plaintiff's  case,  the  following  cases  will  serve  to 
show  what  degree  of  it  is  required  under  the  circumstances  to 
in  bills  to        which  they  refer.    In  the  case  of  Cresset  v.  MUton^^  before  alluded 
^t  of  way;  ^^'  *  ^^^  ^^^  h%en  filed  to  perpetuate  testimony  to  a  right  of  com- 
mon and  of  way,  and  it  stated  ^  that  the  tenants,  owners,  and 
occupiers  of  the  said  lands,  messuages,  tenements,  and  heredita- 
»  ments,  in  right  thereof  or  otherwise,  have,  from  time  whereof  the 

memory  of  man  is  not  to  the  contrary,  had,  and  of  right  ought  to 
have,"  &c.  To  this  biU  a  demurrer  was  put  in :  one  of  the  grounds 
lor  which'  was,  that  it  was  not  stated  as  to  what  messuages  in  par- 
ticular the  rights  of  common  and  of  way  were  claimed ;  and,  in 
allowing  the  demurrer.  Lord  Thurlow  said,  "  you  have  not  stated 
whether  the  right  of  way  and  common  is  appurtenant  and  append- 
ant to  the  land,  that  you  hold ;  and  you  state  it  loosely  that  you 
have  such  right  as  belonging  to  your  estate,  or  otherwise,  so  that 
your  bill  is  to  have  a  commission  to  try  any  right  of  common  and 
way  whatever."  The  same  doctrine  appears  to  have  been  held  by 
Lord  Keeper  North,  in  OeU  v.  Hayward^  who,  upon  a  bill  to  per- 
petuate the  testimony  of  witnesses  touching  a  right  of  way,  held, 
that  in  such  a  bill  the  way  ought  to  be  laid  exactly  per  et  trans^  as 
or  bills  for  the  ^  &  declaration  at  Law.  And  so,  in  Myves  v.  Hyves^^  where  a  bill 
discoveiy  of    ^gg  fii^^  fQ^  ^  discovery  of  title  deeds,  relating  to  land^  in  the 

1  See  also  Richards  v  Evans,  1  Yes.  S.  '1  Vem.  812. 

89;  Roberts  o.  Williams,  12  £ast,  83;  see,  *  8  Yes.  848;  see  also  Loker  v.  Rolle,  Al 

as  to  words    "  shortly  after,"  Baker  v,  4,  7 j  East  India  Oompanj  v.  Henchmfta, 

Wetton,  14  Sim.  426;  9  Jar.  98:  and  as  to  1  Yes.  J.  267,  290;  and  see  Houirhton  «. 

words '*  soon  after,"  Edsell  v.  Buchanan,  Reynolds,  2  Hare,  264;  7  Jar.  414;  Mandaj 

4  Bro.  C.  C.  254.  «    Knight,  8  Hare,  497,  and  reporter's 

2  8  Bro.  C.  C.  481;  1  Yes.  J.  449.  note,  tdT  601;  S.  C.  8  Jar.  904. 
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possession  of  the  defendant,  and  for  the  delivery  of  the  possession 
of  stich  lands  to  the  plaintiff  upon  a  loose  allegation  that,  under 
,  some  deeds  in  the  custody  of  the  defendants,  the  plaintiff  was 
entitled  to  some  interest  in  some  estates  in  their  possession,  but 
without  stating  what  the  deeds  were,  or  what  the  property  was  to 
which  they  applied,  a  demurrer  was  allowed. 

The  principle  which  requires  a  sufficient  degree  of  certainty  in 
the  statement  of  a  bill,  has  been  further  illustrated  in  the  case  of 
tStansbury  v.  ArkwrighJb^  before  referred  to,  where  a  bill  to  re- 
strain a  defendant  from  setting  up  outstanding  terms  in  bar  to 
the  plaintiff's  claim  at  Law,  was  held  to  be  demurrable,  oil  the 
ground  that  it' did  not  allege  what  sort  of  term  or  estate  was 
outstanding. 

The  rule  which  prescribes  that  a  plaintiff  cannot  sustain  a  bill, 
unless  he  has  employed  such  a  degree  of  certainty  in  setting  out 
bis  case  as  may  enable  the.  defendant  to  ascertain  the  precise 
grounds  upon  which  it  is  filed,  applies  to  all  cases  in  which  a 
person  comes  to  a  Court  of  Equity  for  relief  upon  a  general 
allegation  of  error,  without  specifying  particulars ;  ^  and  if  a  per- 
son, seeking  to  open  a  settled  account,  files  his  bill  without  such 
a  specification  of  errors,  he  will  not  be  permitted  to  prove  them 
at  the  hearing,  even  though  the  settlement  of  the  account  is  ex- 
pressed to  be,  errors  excepted :  which  is  the  usual  form  observed 
in  settling  accounts.'  And  it  should  be  noticed,  that  where  a 
plaintiff  files  a  bill  for  a  general  account,  and  the  defendant  sets 
forth  a  stated  one,  the.  plaintiff  must  amend  his  bill:  because  a 
stated  account  is  primd  facie  a  bar  till  the  particular  errors  in  it 
are  assigned.^  Upon  the  same  ground  it  has  been  held,  that  an 
award  is  a  bar  to  a  bill  brought  for  any  of  the  matters  intended 
to  be  bound  by  it ;  and  that  if  a  bill  is  filed  to  set  aside  the  award 
as  not  being  final,  the  specific  objections  to  it  must  be  stated  upon 
the  bOl.* 

It  is  to  be  remarked,  that  in  most  of  the  cases  above  cited,  the 


Gh.  VI.  §  5. 


title  deeds 
and  posaes- 
sion; 


or  to  restrain 
the  setting  up 
outstanding 
terms; 


or  for  relief  on 
the  grouad  of 
error; 


or  to  open 

settled 

accounts; 


or  where 
defendant 
sets  up  a 
stated 
account; 

or  an  award. 


1  6  Sim.  481,  465. 

«  Taylor  «.  Haylin,  2  Bro.  C  C.  810;  1 
Cox,  435 ;  John»^on  v.  Curtis,  3  Bro.  C.  C 
366  ;  Cockrell  v.  Gnrley,  26  Ala.  405; 
PrestiilKe  v.  Pendleton,  24  MIm.  80;  Ca- 
ton  V.  Willis,  5  Ired.  Eq  335  ;  Prescott  9. 
Everts,  4  Wis.  314;  Dennis  v.  Dennis,  15 
Md.  78;  Blewshaw  v  Mewshaw,  2  Md.  Ch. 
Dec.  12;  Walton  9.  Cody,  1  Wis.  420; 
Coi.nors  v.t^onnors,  4  Wis.  112;  Badger  v. 
Badger,  2  Wallace  U.  S.  87. 

*  Johnson  v.  Curtis,  tibi  tup. ;  1  Stonr  £q. 
Jnr.  §§  528. 527 ;  Story  Eq.  PI.  (§  251,*  800; 
Calrit  o.  Markham,  8  iiuw.  (Mi!<s  )  848; 
Mebane  «.  Hebaue,  1  Ired.  Eq.  403;  De 
Montmorency  v.  Devereux,  1  Dru.  &  VV. 
119;  Leavcraft  V.  Dempsey,  15  Wend.  88; 
Baker  «.  Middle,  1  Bald.  804,  418;  Bain- 


bridge  V  Wilcocks,  ib,  536, 540;  Conseqna 
V.  FHuning,  8  John.  Ch.  587;  S.  C.  17 
John.  511;  Taylor  t.  HHvIin,  2  Bro.  C  C. 
(Perkins's  ed.)  811,  note  (a),  and  ctises 
cited ;  Johnson  v.  Curtis,  3  id.  267,  note  (a) ; 
Bruwiiell  V.  Brownell.  2  id.  68,  note  (a); 
bat  see  Shugart  v.  Thompson,  10  Leigh, 
484. 

*■  Dawson  o.  Dawson.  1  Atk.  1;  Story 
£q.  PI.  798;  Brown  v.  Vandyke,  4  Halsu 
Ch.  (N.  J.)  795.  This  rule  suppo!>e8  that 
an  account  has  been  given  by  the  defend- 
ant. Vandyke  v.  Brown,  4  Halst.  Ch. 
(N.  J.)  657  ;  as  to  what  are  settled  nc- 
oounts,  see  Croft  v.  Graham,  9  Jur.  N.  S. 
1032,  V.  C.  S.  ;  9  L.  T.  N,J3.  589,  L.  JJ.; 
2DeG.,J.  &S.  155. 

<  Routh  V.  Peach,  2  Anst  519. 


Objection 
taken  by 
demurrer. 
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Ch.  VI.  §  5.    question  has  come  before  the  Court  upon  demurrer,  which  seems 
to  be  the  proper  way  in  which  a  defendant  ought  to  take  the 
objection  that  a  bill  is  deficient  in  certainty :  if  he  neglects  to  do 
so,  it  seems  that  he  cannot  avail  himself  of  the  objection  at  the 
hearing.! 
Conclusions  r     As  a  general  rule,  conclusions  of  law  need  not  be  averred ;  but 
(  where  certain  facts  are  stated  from  which  it  is  intended  to  draw  a 
\  conclusion  of  law,  the  bill  ought  to  be  so  framed  as  to  give  notice 
\   to  the  defendant  of  the  plaintiff's  intention  to  insist  on  such  con- 
■,  elusion :  otherwise,  he  will  not  be  allowed  to  do  so.    Thus,  in  a 
bill  for  specific  performance  of  an  agreement  to  sell  a  leasehold, 
.  the  plaintiff  was  not  allowed  to  insist  that  the  defendant  had 
waived  his  right  to  inquire  into  the  landlord's  title :   because, 
although  he  had  stated  in  his  bill  facts  from  which  the  waiver 
might  be  inferred,  he  had  not  alleged  the  waiver.* 


of  law  need 
not,  in 
general,  be 
averred. 

Exception. 


4.  Charge  of  Confederacy. 

■ 

It  was  formerly  customary  in  almost  every  bill  to  introduce  a 
general  charge  of  confederacy  against  the  defendants.'  There  is 
no  such  statement  in  the  model  of  a  bill  given  by  the  General 
Orders,  and  it  is  scarcely  necessaiy  to  say  that  such  a  charge  would 
now,  except  under  very  special  circumstances,  be  deemed  idle  and 
impertinent. 

6.  Charging  Part^ 

It  was  formerly  the  practice  of  pleaders  in  Equity  to  state  the 
plaintiff's  case  in  the  bill  very  concisely,  and  then  if  any  matter 
was  introduced  into  the  defendant's  plea  or  answer,  which  made  it 
necessary  for  the  plaintiff  to  put  in  issue,  on  his  part,  some  addi- 


1  Carew  r.  Johnston,  2  Sch.  &  Lef.  280. 

a  Clive  v.  Beaumont,  1  De  G.  &  S-  397 ; 
13  Jur.  226 ;  Gaston  o.  Frank um,  2  De  G. 
&S.  661;  16  Jur.  507. 

«  See  Barton,  83,  note  (1) ;  Cooper  Eq. 
PI.  10;  1  H(.ff.  Cli.  Pr.  41.  The  generwl 
charge  of  fraudulent  combiiiatioii,  &c  ,  is 
not  sufficient  to  charge  fraud;  tliere  must 
be  a  specitic  allegation  of  fraud,  stating  the 
facts.  Lewis  v.  Lewis,  9  Missou.  183;  but 
see  Farnham  v.  Brooks,  0  Pick.  212,  219. 
Although  the  charge  of  wnftdtracy  is  now 
usually,  but  not  invariably,  inserted  in 
bills,  yet  it  is  treated  as' mere  burpl usage; 
so  much  so,  ihat  it  is  said,  that  the  genet  al 
charge  of  combination  need  not  be  (al- 
though it  usually  is)  denied  or  responded 
to  in  the  answer,  when  charged  in  ihe  bill ; 
for  It  is  mere  impertinence.  Story  Kq.  Pi. 
§  29.  By  the  21st  Kquiry  Rule  of  the  Su- 
preme Court  of  the  United  Stales,  January 
Term,  1842,  it  is  provided,  that  the  plain- 
tiff shall  be  at  liberty  to  omit  at  his  option 


the  part  which  is  usually  called  tlie  com- 
mon confederacy  clause  of  the  bill,  aver- 
ring a  confederacy  between  the  defendants 
to  injure  or  defraud  the  plaintiff.  By  the 
7th  Chancery  Rule  m  Massachusetts^  it  is 
provided,  that  the  common  charge  of  firHiid 
or  combination  shail  be  omitted,  except  in 
cases  where  it  is  intended  to  charge  Irand 
and  combination  specifically.  See  Adams 
V.  Porter,  1  Cusb.  170.  And  in  New 
Hnmp^hire,  it  is  held  that  the  allegation 
of  conlederacy  is  not  essential,  except 
where  it  is  intended  to  charge  fmnd  and 
combination  specifically.  Stone  v,  Ander- 
son, 26  N.  H.  606.  And  by  nAe  of  Conit 
in  that  State,  the  char^  of  confederacy 
may  be  omitted.  Rule  m  Chancery,  8,  3<) 
N.  U.  605,  Appx.  In  Maine  it  must  be 
omitted.  Chancer}'  Rule  1, 87  Maine,  &tf  1. 
4  The  form  of  such  a  charge  is  given  in 
Van  Hey ihuy sen's  £qutty  Draftsman,  p^  6, 
and  in  Barton,  p.  84;  Story  £q.  PI.  §§  9!L,' 
88,  and  notes. 
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tional  fact  in  avoidance  of  such  new  matter,  such  new  fact  was    Ch.  VI.  §  5. 

placed  upon  the  record  by  means  of  a  special  replication.    In 

order  to  avoid  the  inconvenience,  delay,  and  unnecessary  length 

of  pleading,  arising  from  this  course  of  proceeding,  the  practice 

grew  up,  when  the  plaintiff  was  aware  at  the  time  of  filing  his  bill 

of  any  defence  which  might  be  made  to  it,  and  had  any  matter 

to  allege  which  might  avoid  the  effect  of  such  defence,  to  insert 

an  allegation  that  the  defendants  pretend,  or  set  up  such  and  such 

allegations  by  way  of  defence,  and  then  to  aver  the  matter  used 

to  avoid  it  in  the  form  of  charge.     This  was  commonly  called  the 

charging  part  of  the  bill,  and  its  introduction  into  practice,  in  all 

probability,  led  to  the  discontinuance  of  special  replications,  by 

enabling  the  plaintiff  to  state  his  case,  and  to  bring  forward  the 

matter  to  be  alleged  in  reply  to  the  defence  at  the  same  time,  and 

that  without  making  any  admission,  on  the  part  of  the  plaintiil^  of 

the  truth  of  the  defendant's  case.     Thus,  if  a  bill  were  filed  on 

any  equitable  ground,  by  an  heir  who  apprehended  his  ancestor 

had  made  a  will,  he  might  state  his  title  as  heir,  and  alleging  the 

will  by  way  of  pretence  on  the  part  of  the  defendants  claiming 

under  it,  make  it  a  part  of  his  case  without  admitting  it. 

Such  was  the  origin  of  what  was  called  the  charging  part  in  a 
bill,  and  there  is  no  doubt  that  in  many  cases  it  is  still  convenient, 
and  may  be  made  the  means  of  enabling  the  plaintiff  to  state  his 
answer  to  some  anticipated  defence,  or  to  guard  his  statement  by 
allegations  which  could  not  conveniently  be  inserted  in  the  text. 
The  model  of  a  bill,*  it  will  be  observed,  contains  no  charging 
part,  and  such  a  mode  of  statement  can  never  be  said  to  be  abso- 
lutely necessary ;  ^  but  there  are  cases  where  it  may  still  be  usefiil, 
though  the  comparative  simplicity  of  modem  pleading  will  dimin- 
ish most  materially  the  occasions  for  its  use.* 


1  Vol.  III.  . 

s  Story  Eq.  PI  4§  82,  82  k,  88,  and  note. 
By  the  Equity  Rulen  of  the  Supreme  Court 
ot  the  United  States,  the  plaintifT  is  nt 
liberty  to  omit,  at  his  option,  what  is  com- 
monly call'*<i  the  chargm^  part  of  the  bill, 
setting  forth  the  mattera  or  excuses  which 
the  defendant  is  supposed  to  intend  to  set 
Dp,  by  wav  of  defence  to  the  bill.  And 
the  p'aintiiT  may,  in  the  nnrrative  or 
stHtinK  p-irt  of  his* bill,  state  and  avoid,  by 
counter  arerments,  at  h'w  option,  any 
ni'itter  or  thing  which  he  supposes  will  he 
insisted  upon  by  the  defendant,  by  way  of 
d*'fence  orexcu«e.  to  the  case  made  by  the 
plaintiff  for  relief.  Rule  21.  So  in  'New 
Hampshire.  Rule  in  Chancery,  8,  88  N. 
H.  606. 

Rule  7,  of  Chancery  Practice  in  BIa«sa- 
chusett%  provi<les  that  the  plnintifT,  when 
bis  ca^e  requires  it,  m'lv  allege  by  way  of 
charge,  an^  particular  ^act,  for  the  purpuse 
of  patting  It  in  issue. 


>  See  Aiken  v.  Ballard,  Rice  Eq.  18; 
M'Crear.  Purmort,  16  Wend.  460;  Haw- 
ley  V,  WoIverton,5Paige,622;  Mechanics* 
Bank  v.  Lew,  8  Paiire,  606;  Stafford  o. 
Brown,  4  Paiire,  88;  Strny  Eq.  PI.  §  81; 
Parker  V  Carter,  4  Munf.  278;  1  Hoff  Ch. 
Pr.  42.  If  the  plaintiff  wishes  to  obtain  a 
discovery  of  facts  to  anti<'ip  ite  and  rebut 
the  defence  which  may  be  set  up  by  the 
defendant,  he  should,  m  the  chartnnt;  part 
of  the  bill,  state  the  Huticipat^d  defence 
as  a  pretence  of  the  defendant,  and  then 
charge  the  real  facts  to  lay  a  foundation 
for  tlie  discovery  which  is' sought.  Staf- 
ford t;  Brown,  4  Paige,  88. 

**  Another  very  important  rule,"  pays 
Mr.  .lustice  btofy,  *'a8  to  the  frame  of 
bills,  seems  now  esfab1i«hed  in  Knglan<i; 
and  that  is,  if  the  bill  meinn  to  rely  upon 
any  confessions,  conversations,  or  admis- 
si«>n9  of  the  defendant,  either  written  or 
oral,  as  proff  of  anv  fact  charged  in  the 
bill  (as,  fur  example,  of  fraud),  the  bill 
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Ch.  VI.  §  5.  Bills  used  formerly  to  contain  a  precise  avennent  of  jurisdiction 
ip  the  Court.  This  is  now  obsolete,  and  was  never  absolutely 
requisite.^ 

6.  Interrogating  Part. 

The  interrogating  part  of  a  bill  was  an  almost  inyariable  accom- 
paniment to  a  bill,  until  the  recent  statute  to  amend  the  practice 
of  the  Court  of  Chancery.*  It  will  be  recollected  that  it  is  now 
precisely  enacted,  ''  that  the  bill  of  complaint  shall  not  contain 
any  interrogatories  for  the  examination  of  the  defendant."  • 

It  will  be  convenient  here  to  set  forth  the  statutory  rules  and 
the  regulations  of  the  Court  on  this  subject. 

By  15  &  16  Vic.  c.  86,  §  12,  it  is  enacted,  that  "  within  a  time 
to  be  limited  by  a  General  Order  of  the  Lord  Chancellor  in  that 
behalf  the  plaintiff  in  any  suit  in  the  said  Court  commenced  by 
bill  may,  if  he  requires  an  answer  from  any  defendant  thereto,  file 
in  the  Record  Office  of  the  said  Court  interrogatories  for  the 
examination  of  the  defendant  or  defendants,  or  such  of  them  from 
whom  he  shall  require  an  answer,  and  deliver  to  the  defendant  or 
defendants  so  required  to  answer,  or  to  his  or  their  solicitor,^  a 


must  expressly  charge  what  such  confes- 
sion!*, cotiversntionSf  or  admissions  are,  and 
to  whom  mHde;  otherwise  no  evidence 
thereof  will  be  admitted  at  the  hearing.*' 
"  Whether  the  like  rule  will  be  allowed  to 
prevail  in  America,  may  be  deemed  open 
to  much  doubt."  See  Story  Eq.  PI.  §  265  a, 
and  the  cases  cited  in  notes,  for  a  more 
full  statement  of  the  rule  and  the  reasons 
of  it  In  Smith  v.  Burnhnm,  2  Sumner, 
612,  it  was  held  that  the  confessions,  ad- 
missions, and  conversHtions  of  the  defend- 
ant need  not  be  expressly  charged  in  a 
bill  in  Equity,  in  order  to  entitle  the  plain- 
tiff to  use  tliem  in  proof  of  tacts  charged, 
and  in  issue  therein.  See  Bishop  v.  Bishop, 
18  Ala  475. 

If  the  bill  is  sworn  to,  it  is  perjury  for 
the  plaintiff  knowingly  to  make  a  false 
charge  or  Averment  in  the  charging,  as 
much  as  if  he  makes  a  false  statement  in 
the  stating  part.  Smith  v,  Clark,  4  Paige, 
868. 

1  See  Story  Eq.  PI  §  84;  Botsford  «. 
Burr,  11  Conn.  869.  By  the  21st  Equity 
Rule  of  the  Supreme  Court  of  the  United 
States,  .Ian.  Term,  1842,  the  plaintiff,  in  his 
bill,  shnll  be  at  liberty  to  omit,  at  his  op- 
tion, what  is  commonly  CHlled  the  jurisdic- 
tion clause  of  the  bill,  m.,  '*  that  the  acts 
complained  of  are  contrary  to  Equity," 
&c.  So  in  New  Hampshire.  Rule  in 
Chancerv,  8,  88  N.  H.  605,  Appx.  In  all 
bills  in  Equity  in  the  Courts  of  the  United 
Stites,  the  citizenship  should  appear  on 
the  face  of  the  bill,  to  entitle  the  Court  to 
take  jurisdiction ;  otherwise  the  bill  will  be 
dismissed.  Dodge  o.  Perkins,  4  Ma<«on, 
485;  StOiy  Eq.  PI.  26,  .note;  Bingham  9. 


Cabot,  8  Dall.  882;  Jackson  v.  k^hXfm^  8 
Peters,  148  ;  Story  Eq.  PI.  §  482;  Vo*e  •- 
Philbrook,  3  Storv,  386 ;  see  Louisville  and 
R.R.  Co.  V.  Stetson,  2  How.  U.  S-  497; 
Winnipiseogee  Lake  Co.  v.  Wor8ter,29N. 
H*.  438,  443,  444.  For  a  form  of  the  aver- 
ment  of  jurisdiction,  see  Stoiy  Eq.  PL 
§  84,  in  note. 

s  Story  Eq.  PI.  §§  85-89,  and  notes.  A 
bill  which  wholly  omits  the  interrr^tory 
part,  is  said  to  be  defective  in  Shedd  v. 
Garfield,  5  Vt  39.  But  it  is  not-  rem^ded 
as  absolute! V  necessary  by  Mr.  Justice 
Story,  Eq.  PI.  §  88,  though  often  highly 
useful  to  sift  the  conscience  of  the  defend- 
ant, and  almost  universa]  in  practice. 
IbuL  See  also  Eberlv  v.  Gross,  21  Penn. 
(9  Harris)  251.  By  Rule  7,  of  Cbancerr 
Practice  in  Massachusetts,  the  plainridi^ 
when  his  case  recjuire^  it.  may  propose  sper 
ciflc  interrogatories.  See  Belknap  v.  Stone, 
1  All^  n,  572.  In  New  Hampehins  *'  the 
prayer  for  an  answer  and  f*r  answers  to 
1  terrogatories,  except  where  the  plaintiff 
relies  on  the  discover^'  of  the  defendant, 
may  be  omitted."  Rule  of  Chancery,  S, 
88  New  Hamp.  605,  Appx.  In  Maine,  **& 
general  interrogatoir^  only  shall  be  intro- 
duced, and  it  shall  be  sufficient  to  require 
a  full  fln«wer  to  all  the  matters  alleged.** 
Rule  1,  87  Maine,  581,  Appx.  Xs  to  what 
is,  or  amounts  to,  the  general  interragatoty, 
see  Ames  o  King,  9  Allen,  258. 

>  i4n/e,  p.  819. 

4  It  will  be  sufficient  if  the  Itaterrogato- 
ries  are  left  at  the  solicitor's  office  withoat 
being  delivered  to  him  personally.  Bowen 
V.  Price,  2  De  G.,  M.  &  G.  899. 
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copy  of  such  interrogatories,  or  of  such  of  them  as  shall  be  appli-  Ch.  vi.  §  5. 
cable  to  the  particular  defendant  or  defendants;  and  no  defendant 
shall  be  called  upon  or  required  to  put  in  any  answer  to  a  bill 
unless  interrogatories  shall  have  been  so  filed,  and  a  copy  thereof 
delivered  to  him  or  his  solicitor,  within  the  time  so  to  be  limited, 
or  within  such  further  time  as  the  Court  shall  think  fit  to  direct." 

By  the  15th  and  following  General  Orders  of  the  7th  of  August, 
1852,  it  is  directed  that,  — 

^  The  interrogatories  for  the  examination  of  the  defendant  to  a 
bill  may  be  in  a  form  similar  to  the  form  set  out  in  Schedule  (C.) 
to  these  Orders,  with  such  variations  as  the  nature  and  circum- 
stances of  each  particular  case  may  require. 

"  In  cases  in  which  the  plaintiff  requires  an  answer  to  any  bill 
ironi  any  defendant  or  defendants  thereto,  the  interrogatories  for 
the  examination  of  such  defendant  or  defendants  are  to  be  filed 
within  eight  days  after  the  time  limited  for  the  appearance  of  such 
defendant  or  defendants. 

•*  K  the  defendant  appear  in  person,  or  by  his  own  solicitor, 
within  the  time  limited  for  that  purpose  by  the  rules  of  the  Court, 
the  plaintiff  is,  within  eight  days  after  the  time  allowed  for  such 
appearance,  to  deliver  to  the  defendant  or  defendants  so  required 
to  answer,  or  to  his  or  their  solicitor  or  solicitors,  a  copy  of  the 
interrogatories  so  filed  as  aforesaid,  or  of  such  of  them  as  the  par- 
ticular defendant  or  defendants  shall  be  required  to  answer.  And 
the  copy  so  to  be  delivered  is  to  be  examined  with  the  original, 
and  the  number  of  folios  counted  by  the  Clerks  of  Records  and 
Writs,  who,  on  finding  that  such  copy  is  duly  stamped  and  prop- 
erly written,  are  to  mark  the  same  as  an  office  copy. 

^  If  any  defendant  to  a  suit  commenced  by  bill  do  not  appear 
in  person,  or  by  his  own  solicitor,  within  the  time  allowed  for  that 
purpose  by  the  rules  of  the  Court,  and  the  plaintiff  has  filed  inter- 
rogatories for  his  examination,  the  plaintiff  may  deliver  a  copy  of 
such  interrogatories  so  examined  and  marked  as  aforesaid,  to  the 
defendant,  at  any  time  after  the  time  allowed  to  such  defendant  to 
appear  and  before  his  appearance  in  person  or  by  his  own  solicitor ; 
or  the  plaintiff  may  deliver  a  copy  of  such  interrogatories,  so  ex- 
amined and  marked  as  aforesaid,  to  the  defendant  or  his  solicitor, 
aft;er  the  appearance  of  such  defendant  in  person  or  by  his  own 
solicitor,  but  within  eight  days  after  such  appearance. 

^A  defendant  required  to  answer  a  bill  must  put  in  his  plea, 
answer,  or  demurrer  thereto,  not  demurring  alone,  within  fourteen 
days  fi-om  the  delivery  to  him  or  his  solicitor  of  a  copy  of  the 
interrogatories  which  he  is  required  to  answer;  but  the  Court 
shall  have  full  power  to  enlarge  the  time,  from  time  to  time,  upon 
application  being  made  to  the  Court  for  that  purpose. 
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Ch.  VI.  §  6.  "  After  the  time  allowed  by  Order  16,  for  filing  interrogatories 
for  the  examination  of  any  defendant,  no  interrogatories  are  to  be 
filed  for  the  examination  of  such  defendant,  without  special  leave 
of  the  Court,  to  be  applied  for  upon  notice  of  motion." 

The  form  of  interrogatories  referred  to  in  the  15th  Order,  is  aa 
follows :  — 

"In  Chancery. 

John  Lee Plaintiff. 

James  Styles  \ 

and  { Defendants. 

Henry  Jones.  ) 

Interrogatories  for  the  Examination  of  the  above-named  Defendants  in 

answer  to  the  Plaintiff^s  Bill  of  Complaint, 

**1.  Does  not  the  defendant  Henry  Jones  claim  to  have  some 
charge  upon  the  farm  and  premises  comprised  in  the  indenture  of 
mortgage  of  the  first  of  May,  one  thousand  eight  hundred  and 
fifty,  in  the  plaintiff's  bill  mentioned  ? 

"  2.  What  are  the  particulars  of  such  charge,  if  any,  the  date, 
nature,  and  short  effect  of  the  security,  and  what  is  due  thereon  ? 

"3.  Are  there  or  is  there  any  other  mortgages  or  mortgage, 
charges  or  charge,  incumbrances  or  incumbrance,  in  any  and  what 
manner  affecting  the  aforesaid  premises,  or  any  part  thereof? 

"4.  Set  forth  the  particulars  of  such  mortgages  or  mortgage, 
charges  or  charge,  incumbrances  or  incumbrance ;  the  date,  nature, 
and  short  effect  of  the  security ;  what  is  now  due  thereon ;  and 
who  is  or  are  entitled  thereto  respectively;  and  when  and  by 
whom,  and  in  what  manner,  every  such  mortgage,  charge,  or 
incumbrance  was  created. 

"  The  defendant  James  Styles  is  required  to  answer  all  these 
interrogatories. 

"  The  defendant  Henry  Jones  is  required  to  answer  the  inter- 
rogatories numbered  1  and  2.^ 

"Y.Y.'' 

(name  of  counsel.) 


1  By  the  former  En^Iii^h  pmctice  the 
interrofratories,  which  each  defendnnt  was 
required  to  answer,  were  specified  in  a 
note  at  the  foot  of  the  bill,  and  such  is  the 
rule  Adopted  by  the  Supreme  Court  of  the 
United  States';  41st  Equity  Rule  of  the 
Supreme  Court  of  the  United  States,  Jan- 
uary Term,  1842 ;  Story  Kq  PI.  §  847,  note. 
The  98th,  41sr,  42d.  4dd,  and  44th  of 
said  Equity  Rules  declare,  "that  it  shall 
not  hereafter  be  necessary  to  interrogate  a 
defendant  specially  and  particularly  upon 


any  statement  in  the  bill,  unless  the  plain* 
tiff  desires  to  do  so  to  obtain  a  discovery/* 
in  which  case  **the  interrogatories  con- 
tained in  the  interrogating  part  of  the  bill 
shall  be  dixnded  as  conveniently  as  mar  be 
fh>m  each  other,  and  numbered  con«ecu- 
tively,  If  2,  8,  &c.,  and  the  interntgatories 
which  each  defendant  is  required  to  an- 
swer, shall  be  specified  in  a  note  at  the 
foot  of  the  bill,  in  the  form  and  to  the  ef^ct 
following;  that  i»  to  say,  The  defendant 
(A.  B.)  la  required  to  answer  the  intern^ 
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The  form  of  interrogatories  given  is  so  precise,  that  it  is  scarcely  Ch.  VI.  §  6. 
necessary  to  refer  to  the  former  practice  on  the  subject.  Of  course  "— — V"^ 
a  defendant  is  not  bound  to  answer  any  thing  in  the  bill  to  which 
he  is  not  precisely  interrogated.^  It  was  always  the  rule  that  the 
interrogatories  must  in  all  cases  be  confined  to  the  substantive 
charge  or  allegation,  and  that  the  plaintiff  cannot  extend  his  inter- 
rogatories in  such  a  manner  as  to  compel  a  discovery  of  a  distinct 
matter  not  included  in  the  allegation  or  charge ;  ^  and  there  is 
nothing  in  the  present  Orders  to  affect  that  principle.  • 

7.  The  Prayer  for  Belief. 

The  prayer  for  relief  is  generally  divided  into  two  parts :  viz^  special  and 
the  prayer  for  specific  relief,  and  the  prayer  for  general  relief*  general. 


atories  nnmbered  respective]  7  1*  2*  8,  &:«.; 
and  the  office  copj  of  the  bill  taken  by 
each  defendant  shatl  not  contain  anv  in- 
terrogatories, except  those  which  such  de- 
fendant is  so  reanired  to  answer,  unless 
snch  defendant  snail  require  to  be  furnish- 
ed with  a  copy  of  the  whole  bill."  — - "  The 
note  at  the  foot  of  the  bill,  specifying  the* 
interrogatories,  which  each  defendant  is 
reqnirM  to  answer,  shall  be  considered  and 
treated  as  part  of  the  bill,  and  the  addition 
of  anj  soch  note  to  the  bill,  or  any  altera- 
tion in  or  addition  to  snch  note  after  the 
bill  is  filed,  shall  be  considered  and  treated 
9A  an  amendment  of  the  bill."  —  **  Instead 
of  the  words  of  the  bill  now  in  use,  pre- 
ceding the  interrogating  part  thereof,  and 
beginning  with  the  words.  To  the  end, 
therefore,  there  shall  hereafter  be  used 
words  in  the  form  and  to  the  effect  follow- 
ing: To  the  end,  therefore,  that  the  said 
defendants  may,  if  they  can,  show  why 
your  orator  (the  plaintiff)  should  not  have 
the  relief  hereby  prayed,  and  may,  upon 
their  several  and  respective  corporal  oaths, 
and  according  to  the  best  ana  utmost  of 
their  8ev<»ral  knowledge,  remembrance, 
information,  and  belief,  full,  true,  direct, 
and  perfect  answer  make  to  snch  of  the 
several  interrogatories  hereinafter  num- 
bered and  set  forth,  as  by  the  note  hereun- 
der written,  they  are  respectively  required 
to  answer;  that  is  to  sav,  *  1.  Whether, 
&c;  2.  Whether,  &c.*"-^"  A  defendant 
shall  be  at  liberty,  by  answer,  to  decline 
answering  any  interrogatory  or  part  of  an 
interrogatory,  from  answering  which  he 
might  have  protected  htm^^fhy  demurrer; 
and  he  shall  be  at  liberty  so  to  decline, 
notwithstanding  he  shHli  answer  other 
parts  of  the  bill,  from  which  he  might  have 
protected  him«elf  by  demurrer."  These 
roles  are  borrowed  from  the  former  English 
Bules  in  Chsncerv  upon  the  same  subject. 
Storv  Eq.  PI  5  847,  note. 

1  In  MaMacba«etts  Chsncery  Practice, 
under  Rule  4,  when  the  case  re(|uires  it,  the 
plaintiff  mav  propose  specific  mterrogato- 
Rule  &  providea  that  the  defeudant 


shall  be  required  to  answer  fully,  directly, 
and  particularly  to  evei^'  material  allega- 
tion m  the  bill,  as  if  he  had  been  thereto 
particularly  interrogated.  See  Methodist 
Episcopal  Church  v.  Jnques,  1  John.  Ch. 
66.  The  practice  in  New  Hampshire  con- 
forms with  the  above  rule  in  Massachu- 
setts. Miles  V.  Miles,  27  N.  H.  440,  and 
such  is  understood  to  be  the  practice  where 
there  is  no  rule  on  the  subject  lb.  446; 
see  Storv  Eq.  PI.  §  88;  Hagthorp  v.  Hook, 
1  Gill  &  J.  270;  Salmon  «.  Claggett,  8 
Bland,  126.  The  general  interrogatory  is 
in  substance  as  follows;  viz  :  '^That  the 
defendant  may  full  answer  make,  to  all  and 
sing^ulnr  the  premises,  ftilly  and  particular- 
ly, as  though  the  same  were  repeated  and 
he  specially  interrogated,"  &c.  See  Ames 
V.  King,  9  Allen,  268. 

s  James  v.  M*Kemon,  6  John.  648  ; 
Woodcock  0.  Bennett,  1  Cowen,  784 :  Me- 
chanics' Bsnk  V.  Levv,  8  Paige.  606 ;  Con- 
sequa  v  Fanning,  8  John.  Ch.  696;  Kisor 
tv  Stancifer,  Wright,  828.  But  a  variety 
of  questions  may  be  founded  on  a  sing^ 
charge,  if  they  are  relevant  to  it.  Story 
Eq  PI.  $  87.  It  may  be  noticed  here,  that 
in  Attorney-General*.  Whorwood,  1  Ve- 
sey,  624,  where  interrogatories  in  a  bill 
were  directed  to  particular  facts  which 
were  not  charged  in  the  preceding  part, 
and  the  defendant,  though  not  bound  to 
answer  them,  did  so,  and  the  answer  was 
replied  to;  Lord  Hurdwicke  held  that  the 
informality  in  the  manner  of  charging  was 
supplied  by  the  answer,  and  that  the  facts 
were  properly  put  in  issue  ;  *^  for  a  matter 
mnv  be  put  in  i!«sue  by  the  answer  tA  well 
as  \y  the  bill,  and,  if  replied  to,  either 

Sarty  mny  examine  to  it"    1  Vesev,  688; 
torv  Eo.  PI.  §  86. 

*  'The  latter  can  never  be  properly  and 
safely  omitted;  because,  if  the  plaintiff 
should  mistake  the  relief,  to  whicti  he  is 
entitled,  in  his  special  prayer,  the  Court 
may  yet  afford  him  the  relief  to  which  he 
has'  a'  right,  under  the  prayer  of  general 
relief,  provided  it  is  such  relief  a^  is 
agreeable  to  the  case  made  by  the  UlL 


1 


378 


THE   BILL. 


Ch.  VI.  §  5. 


Special. 


Deficiency 
simplied 
UDOer  prayer  | 
for  general 
relief; 

but  snch 
relief  must  be  i 
consistent       i 
with  relief 
specifically 
prayed,  and 
case  made 
bybiU. 


Declaration 
that  defend- 


/ 


Although  there  is  no  doubt  but  thkt  a  mere  prayer  for  general 
relief  was  formerly,  in  most  cases,  sufficient  to  enable  the  plaintiff 
to  obtain  such  a  decree  as  his  case  entitled  him  to,^  yet  it  was 
the  usual  practice  to  precede  the  request  for  relief  generally,  by  a 
statement  of  the  specific  nature  of  the  decree  which  the  plaintiff 
considered  himself  entitled  to,  under  the  circumstances  of  his  case ; 
and  now,  the  plaintiff  must  specifically  pray  for  the  relief  to  which 
he  may  conceive  himself  entitled,  as  well  as  for  general  relief;  * 
and  where  he  is  entitled  to  no  other  relief  against  any  defendant, 
he  must  pray  for  costs:*  with  the  one  exception,  that  he  noiay 
make  the  servant  of  a  corporation  a  defendant,  for  the  purpose  of 
discovery.* 

This  part  of  the  bill,  therefore,  should  contain  an  accurate  speci- 
fication of  the  matters  to  be  decreed ;  and,  in  complicated  cases, 
the  framing  of  it  requires  great  care  and  attention :  for,  although 
where  the  prayer  does  not  extend  to  embrace  all  the  relief  to 
which  the  plaintiff  may  at  the  hearing  show  a  right,  the  deficient 
relief  may  be  supplied  under  the  general  prayer,  yet  such  relief 
must  be  consistent  with  that  specifically  prayed,  as  weU  as  with 
the  case  made  by  the  bill :  for  the  Court  will  not  suffer  a  defendant 
to  be  taken  by  surprise,  and  permit  a  plaintiff  to  neglect  and  pass 
over  the  prayer  he  has  made,  and  take  another  decree,  even  though 
it  be  according  to  the  case  made  by  his  bill.*    Therefore,  in  Soden 

firm  received  by  him,  and  of  all  other 
matters  relating  to  the  conoem,  ia  eaoiTa- 
lent  to  a  prayer  for  general  relief.  Miller 
V.  Lord,  11  I^ick.  11. 

In  New  Hampshiref  the  bill  may  con- 
olude,  *^  and  thereupon  the  plaintiff  prays,** 
setting  forth  the  special  relief  to  which  h« 
supposes  himself  entitled,  **  and  for  aoch 
other  relief  as  may  be  iust."  If  an  in- 
junction or  other  special  order,  pending 
the  suit,  is  required,  it  may  be  specially 
asked  for.  Rule  of  Chancery,  8,  38  N. 
Hanip.  605,  606.  So  also  in  2lst  FUinity 
Rule  of  the  United  Sutes  Courts.  In 
Indiana,  the  Court  will  grant  any  relief 
cslled  for  by  the  ca.«e,  and  the  issue  mad«, 
without  regard  to  the  prayer.  Hunter  «. 
McCoy.  14  Ind.  528. 

1  Cook  V.  Martyn,  2  Atk.  2,  8;  Grinsea 
V.  French,  ib,  1 41 ;  Partridge  v.  Haycrxsft, 
11  Yes.  570,  574;  WUkiuson  «.  ileal,  4 
Mad.  408. 

3  15  &  16  Vic  c  86,  §  10;  see  form  of 
bill.  Vol.  III. 

8  Beadles  v.  Burch,  10  Sim.  882,  887; 
4  Jur.  189;  Bowles  v.  Stewart,  1  ^ch.  & 
Lef.  227. 

^  Dummer  r.  Corporation  of  Chippeo* 
ham.  14  Yes.  245;  Le  Tezier  v.  Mar- 
gravine of  Ansnacb.  ^5  Yes.  164 ,  Ld.  Red. 
168;  anU,  pp.  142,  148,  296,  322. 

fi  I^ndis  V.  Olds.  9  Miii.  90.  A  partico- 
lar  prayer  for  relief,  although  very  proper 
and  convenient,  ia  not  essential,  since  and«r 


Ld.  Red.  88,  45;  Coop.  Eq.  PI.  18,  14; 
English  «.  Foxall,  2  Peters,  595;  Colton 
V.  Koss,  2  Paige,  896;  Driver  v.  Fort- 
ner,  6  Porter,  10;  Thomason  v.  Smith,  7 
Porter,  144;  Peck  v.  Peck,  9  Yerger,  801; 
Isaacs  «.  Steele,  8  Scam.  104 ;  Strange  « 
Watson,  11  Ala.  824;  Jordnn  v.  Clarke,  1 
C.  E.  TJreen  (N.  J.).  243;  Simplot  v.  Sim- 
plot,  14  Iowa  (6  With.),  449;  Wilson  jp. 
Horr,  15  Iowa  (7  With),  489;  Espinola  v. 
Blasco,  15  La.  Ann.  426 ;  Yandant  v.  All- 
ttion,  28  111.  80 ;  Graham  v.  Benyman,  4 
C.  E.  Green  (N.  J.),  29,  84;  Read  v.  Cra- 
mer, 1  Green  Ch.  277;  Landis  v.  Oldi*,  9 
Min.  90.  Belief  not  specifically  prayed,  is 
within  the  genf'ral  reli(>f  Beaumont  «. 
Boultbee,  5  Sumner^s  Yesey,  486;  Story 
Eq.  PI.  §  41.  note.  If  there  is  no  prayer 
of  general  relief,  then  if  the  plaintiff  should 
mistake  the  relief  to  which  he  is  entitled, 
no  other  relief  enn  be  granted  to  him,  and 
his  ruit  must  fail,  at  least  unless  an  amend- 
ment of  the  prayer  is  obtained.  Story  Eq. 
PI.  §  41;  Driver  r.  Fortner,  5  Porter,  10; 
Morrison  v.  Bowman,  29  Cal.  887;  Tho- 
mason V.  Smith,  7  Porter,  144;  Peck  v. 
Peclr,  9  Yerger,  801 ;  Halsted  «.  Meeker, 
8  C.  E.  Green  (N.  J.),  136.    For  a  form  of 

r raver  for  relief  in  a  bill,  see  Story  Vx\  PI. 
40  note,  41  note;  Colton  «.  Koss, 2 Paige, 
896,  and  cases  there  cited. 

In  a  bill  between  partners,  a  prayer  that 
the  defendant  may  be  held  to  render  an 
account  of  all  moneys  and  effects  of  the 
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T.  Soden}  where  a  bill  was  filed  against  a  woman  to  compel 
her  to  elect  between  the  provision  made  for  her  by  a  will,  and  that 
to  which  she  was  entitled  under  a  settlement,  and  the  case  made 
by  the  bill  was  solely  calculated  to  call  upon  her  to  elect,  Lord 
Eldon  held,  that  a  declaration  that  she  had.  elected,  so  as  to  con- 
clude her,  could  not  be  maintained  under  the  prayer  for  general 
relief:  being  inconsistent  both  with  the  case  made  by  the  bill,  and 
with  the  specific  prayer  that  she  should  make  her  election.  And 
so,  where  a  bill '  was  filed  by  a  person  in  the  character  of  mort- 
gagee, praying  a  sale  under  a  trust,  to  which  it  appeared  he  was 
not  entitled,  the  Court  would  not  permit  him,  under  the  genenil 
prayer,  to  take  a  decree  that  the  defendant  might  redeem  or  be 
foreclosed ;  although  it  was  the  relief  which  properly  belonged  to 
his  case.*    And  in  like  manner,  where  a  bill  was  brought  for  an 


Ch.  VI.  §  6. 


ant  had 
elected,  not 
granted, 
under  prajer 
that  he  may 
elect. 


*No  decree  of 
foreclosure, 
under  prayer 
for  sale. 


A  general  prayer  for  relief  a  plaintiff  may 
prfly  at  the  bar  a  specific  relief  not  partic- 
ularly prayed  for  in  the  bill,  if  otherwise 
entitled  to  the  same.  Wilkinson  v.  Beal, 
4  Mad.  408;  Cook  v  Martyn,  2  Atk.  2; 
Grimes  0.  French,  2  Atk.  141;  Colton  v. 
Boss,  2  Paige,  896;  Foster  v.  Cooke,  1' 
Hawka.  609;  Lloyd  v,  Brewster,  4  Paige, 
637;  Lingan  t.  Henderson,  1  Bland,  262; 
Driver  v.  Fomer,  5  Porter,  10;  Thompson 
r.  Smithson,  7  Porter,  144;  Peck  r.  Peck, 
9  Terger,  301 ;  Allen  «.  Coifman,  1  Bibb, 
469;  Wilkin  v.  Wilkin,  1  John.  Ch.  Ill; 
Cook  V.  Manciu«,  6  John.  Ch.  89;  Bmwn 
V.  McDonald,  1  Hill,  802 ;  Gibson  v.  M'Cor- 
mick.  10  Gill  &  J.  66 ;  Townsend  v.  Dun- 
can, 2  Bland.  45 ;  Marine  and  Fire  Ins.  &c. 
9.  Early  R.  M.  Charlt.  279;  Repplier  v. 
Buck,  i  B.  Mon.  96,  98:  Thomas  t.  Hite, 
6  B.  Mon.  698.  The  relief  given  under  the 
general  prayer  mu^tt  be  agreeable  to  the 
case  made  by  the  bill.  Story  Kq.  PI.  $  41 ; 
Chalmers  o.  Chambers,  6  Harr.  &  J.  29; 
Hob«on  «.  M' Arthur,  16  Peters,  182 :  Rend 
V.  Cramer,  1  Green  Ch.  277 :  Franklin  «. 
OsiEOod,  14  John.  627;  English  v.  Foxall, 
2  Pet*  n,  696;  Kibler  v.  Whiteman,  2  Har. 
401;  Pennorkv  Kla,  41  N.  H.  189.192; 
Crtssadytf.  Woodbury,  13  Iowa  (6  >^ith  ), 
/ 118.  For  the  Court  will  gnmt  such  relief 
I  only  as  the  ca«e  stnted  will  justify,  and 
[will  not  ordinarily  be  so  indulgent  as  to 
Iperroit  a  bill  framed  for  one  purpose  to 
answer  another,  especially,  if  the  defend- 
.  ant  may  be  surprised  or  prejudiced  thereby. 
.And  where  there  is  no  oi»struction  to  the 
jMrticular  relief  prayed,  the  plaintiff  can- 
.not  abandon  that,  and  ask  a  different 
decree  under  the  general  prayer.  Allen  «. 
CoifVnan,  1  Bibb,  469;  Pillow  o.  Pillow,  6 
Yer^er,'  420;  Thompson  v  Smithson,  7 
Porter.  144;  Foster  o.  Cooke,  1  Hawks, 
609;  Colton  v.  Ross,  2  Paige,  396:  ChaU 
mem  r.  Chambem,  6^Iar.  &  J.  29;  Gibson 
V.  M'Cormick,  10  Gill  &  J.  66;  Townsend 
r.  Duncan,  2  Bland,  46;  King  v.  Roasett, 
9  Y.  &  J.  83;  see  Bailey  «.  Be*. ton,  8 
Wend.  839;  1  Hoff.  Ch  Pr.  49,  and  note; 


Read  «.  Cramer,  1  Green  Ch.  277 ;  Pleasanta 
V.  Glasscock,  1  Sm.  &  M.  Ch.  17 ;  Pennock 
«.  Ela,  41  N.  H.  189. 

In  Treadwell «.  Brown,  44  N.  H.  661,  it 
was  held,  that  under  the  prayer  for  general 
relief,  the  plaintiff  may  have  such  relief 
as  he  is  entitled  to,  without  regard  to  any 
defect  in  the  pra3'er  for  special  relief,  26 
Law  Rep.  48;  Franklin  v.  Greene,  2  Allen, 
619;  Danforth  v.  Smith,  23  Vt.  247;  pro- 
vided  it  does  not  conflict  with  that  specifi- 
cally prayed  for.  Stone  v.  Anderson,  26 
N.  H.  606;  Hilleary  v.  Hurdle,  6  Gill,  106. 
Where  the  bill  sets  forth  two  grounds  for 
relief,  and  prays  for  special  relief  on  one 
ground,  and  also  for  general  relief,  but  the 
parties  are  not  sufficient  for  any  other  than 
the  special  relief,  the  bill  is  not  bad  for 
multifuriou8np^8,  but  the  special'relief  will 
be  granted.  Mayne  v.  Gnswold,  8  Sandf. 
S.  C.  468. 

In  a  foreclosure  suit,  if  the  mortgsge  is 
forfeited,  and  the  plaintiff  entitled  to  a 
decree  of  forecloiure  at  the  time  of  the 
commencement  of  the  suit,  a  decree  for 
the  whole  amount  due  upon  the  mortgage, 
whether  it  becomes  due  before  or  after  the 
filing  of  the  bill,  is  strictly  within  the 
prayer  for  relief  and  such  as  the  case  stated 
will  justify.  Jordan  v.  Clarke,  1  C.  £. 
Green  (N.  J.),  243. 

1  Cited  by  Lord  Eldon,  in  Hiem  v.  Mill, 
13  Ves.  119. 

a  Palk  V.  Lord  Clinton,  12  Ves.  48,  67; 
see  also  Jone*  «.  Jones,  8  Atk.  110,  111 ; 
Chapman  v.  Chapman,  18  Beay.  808;  16 
Jur.  266;  Johnson  v.  Fessenmeyer,  26 
Beny.  88,  96;  3  De  G.  &  J.  13;  Story  Eq. 
PI.  §  43. 

s  A  bill  was  filed  to  have  a  mortgage 
deed  recorded,  which  had  been  omitted  to 
be  recorded  within  six  months,  in  which 
was  a  general  prayer  for  relief.  A  decree 
of  sale  of  the  mortgaged  premises  was  held 
not  to  be  within  the  relief  prayed  by  the 
bill.  Chalmers  r.  Chambers,  6  Harr.'  &  J. 
29;  sea  Chambers  r.  Chalmers,  4  Gill  &  J. 
420. 
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Bpecinc  per- 
fonnance  by 
vendor. 


agree 
not  decreed, 
where  parol 
variation 
proved; 

but  in  suits 
for  tithes, 


Ch.  VI.  §  5.  annuity  or  rent-charge  under  a  Vill,  and  tlie  counsel  for  tbe  plain- 
"— — Y  — '  tiff  prayed  at  the  bar  that  they  might  drop  the  demand  for  the 
Nor  decree  annuity,  and  insist  upon  the  land  itself,  Lord  Hardwicke  denied 
under  prayer  it:  because  it  came  within  the  rule  before  laid  down.^  Upon 
for  annuity.  t]j^  same  principle,  where  a  vendor  filed  a  bill  for  a  specific  per- 
rente'anV^  formance  against  a  purchaser,  who  had  been  in  possession,  under 
profits  not  di-  the  Contract,  for  several  years,  but  failed  to  establish  his  right  in 
rprayerfor  Consequence  of  a  defect  in  his  title,  the  Court  refused,  under  the 
prayer  for  general  relief^  to  direct  an  account  of  the  rents  and 
profits  against  the  purchaser,  although  he  had  stated  by  his  answer 
Specific  per-  that  he  was  willing  to  pay  a  fair  rent.*  And  so,  where  a  bill 
im'ag^ment  was  filed  for  the  specific  performance  of  a  written  agreement,  and 
parol  evidence  was  read  to  prove  a  variation  from  it,  the  bill  was 
dismissed  with  costs :  the  plaintiff  not  being  allowed  to  resort  to 
the  substantial  agreement  proved  on  the  part  of"  the  defendant.' 
But  though,  in  general,  a  plaintiff  can  only  obtain  the  decree  he 

Elaintifr  may    geeks  by  his  bill,  the  case  of  a  plaintiff  in  a  suit  for  tithes  b  differ- 
ave  a  decree  w  '  j 

for  a  modus     cnt  *.  for  there,  though  a  plaintiff  may  fiiil  in  establishing  his  right 
Sefendimt        *^  tithes  in  kind,  he  may  yet  have  a  decree  for  a  modus  admitted 

by  the  defendant's  answer.* 
Plaintiff  may  The  nile,  with  regard  to  the  nature  of  the  relief  which  a  plain- 
under  general  tiff  may  have  under  the  prayer  for  general  relief,  was  laid  down 
th^^^'tT^**'  by  Lord  Eldon,  in  JBiem  v.  MUl.'^  His  Lordship  there  said,  that, 
which  entitle  as  to  this  point,  "the  rule  is,  that  if  the  bill  contains  charges, 
putting  facts  in  issue  that  are  material,  the  plaintiff  is  entitled  %o 
the  relief  which  those  facts  will  sustain,  under  the  general  prayer ; 
but  he  -cannot  desert  specific  relief  prayed,  and  under  the  general 
prayer  ask  specific  relief  of  another  description,  unless  the  iacts 
and  circumstances  chained  by  the  bill  will,  consistently  with  the 
rules  of  the  Court,  maintain  that  relief"  ^  In  that  case,  a  bill  had 
been  filed  by  an  equitable  mortgagee  against  the  mortgagor,  and 
a  person  who  had  purchased  from  him  with  notice  of  the  incum- 
brance, and  it  prayed  an  account,  and  in  default  of  payment  a 
conveyance  of  the  estate ;  and  although  it  charged  the  purchaser 
with  notice,  it  did  not  pray  any  specific  relief  against  him  indi- 


him  are  put 
in  issue. 


1  Grimes  v.  French,  2  Atk.  141. 

s  Williams  v  Shaw,  8  Russ.  178«  n. 

8  I^g:tl  V.  Miller,  2  Yes  S.  290 ;  see  also 
Mortimer  v.  Orchard,  2  Yes.  J.  248 ;  I^egh 
V.  Ilaverfield,  6  Ves.  462, 467 ;  Hanbury  v. 
Litchfield,  2  M.  &  K.  629,  688.  But  al- 
though, in  such  a  case,  the  plaintiff  cannot 
have  a  decree  for  a  different  ngreement 
from  that  set  up  by  his  bill,  the  defendant 
may  hare  a  decree  on  the  agreement,  such 
as  he  has  proveil  it  to  be.  Fife  v.  Clayton, 
18  Yes.  646;  1  C  P.  Coop.  t.  Cott.  851. 
The  old  course  reauired  a  crosH-bill,  but 
the  practice  now  is  to  decree  a  i^pecifio 
performance  at  the  instance  of  the  defend- 


ant, upon  the  offer  by  the  plaintiff  in  his 
bill  to  perform  the  agreement  specificallj 
on  his  part;  Jbid,  See  also  Uwrnn  «. 
Letbbrigge,  14  Yes.  686. 

4  Cart  V.  Ball,  1  Yes.  S.  8. 

s  18  Yes.  119;  see  also  Brown  v.  Sew«II, 
11  Hare.  49,  more  fuUv  reported  on  this 
point,  17  Jur.  708 ;  and  brookes  t.  Boucher, 
8  N.  R.  279,  M.R.,  where  relief  wa^ffranf- 
ed  under  the  general  prarer;  and  Uill  «. 
Great  Northern  Railway  Company,  6  Da 
G.,  M.  &  G  66;  18  Jur.* 686,  where  it  wm 
refused. 

0  See  Casady  v.  Woodbury,  18  Iowa  (6 
With.),  118. 
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vidually.  Lord  Eldon,  however,  thought  that  the  relief  asked  Ch.VI.  §6. 
against  him  at  the  hearing  was  consistent  with  the  case  made  by  "— ^"y"— ^ 
the  bill,  and  accordingly  decreed  an  accomit  to  be  taken  of  what 
was  due  to  the  plaintiff  by  the  mortgagor :  to  be  paid  by  the  pur- 
chaser, who  was  to  have  his  election  to  pay  the  money  and  keep 
the  estate.^  And  so,  in  l^aylor  v.  Tabrwn^^  where  a  bill  was 
filed  against  two  trustees,  alleging  that  only  one  of  them  had 
acted  in  the  trusts,  and  praying  relief  against  that  trustee  only, 
to  which  the  two  trustees  put  in  an  answer,  admitting  that  they 
had  both  acted  in  the  trusts,  Sir  Lancelot  Shadwell  V.  C.  made 
a  decree  against  the  two,  charging  them  both  with  the  loss  occa- 
sioned by  the  breach  of  trust.  It  is  to  be  observed  that,  in  order 
to  entitle  a  plaintiff  to  a  decree,  und^r  the  general  prayer,  different 
from  that  specifically  prayed,  the  allegations  relied  upon  must  not 
only  be  such  as  to  afford  a  ground  for  the  relief  sought,  but  they 
must  have  been  introduced  into  the  bill  for  the  purpose  of  showing 
a  claim  to  relief,  and  not  for  the  mere  purpose  of  corroborating  the 
plaintifi*'s  right  to  the  specific  relief  prayed :  otherwise,  the  Court 
would  take  the  defendant  by  surprise,  which  is  contrary  to  its 
principles.'  Therefore,  where  a  vendor  filed  a  bill  for  a  specific 
performance,  but,  owing  to  his  not  being  able  to  make  out  a  title 
to  some  part  of  the  property,  was  unable  to  obtain  a  decree  for 
that  purpose,  it  was  held,  that  he  could  not,  under  the  prayer  for 
general  relief  obtain  an  inquiry  into  the  management  of  the  prop- 
erty during  the  time  it  was  in  the  vendee's  possession,  although 
the  bill  did  contain  charges  of  .mismanagement:  which^  however, 
had  been  introduced,  not  with  the  view  to  obtain  compensation, 
but  to  establish  the  fact  of  acceptance  of  the  title  by  the  defend- 
ant.* 

The  principle  upon  which  the  Court  acts,  under  these  circum-  Fraudulent 
stances,  receives  considerable  illustration  from  what  fell  from  Lord  re|f«»e,  ^  . 

_^  .       T*     »  ■■*-         «>K      mi       1  '11    •        1  1    oroerea  to  oe 

Kedesdale,  in  Roche  v.  Morgeu^     The  bill  m  that  case  stated  deliveitid  up, 
various  dealings  between  the  plaintiff  and  defendant,  imputing  g^l^^^ 
fraud  and  unfair  dealing,  and  various  usurious  charges,  overcharges  account. 
and  mistakes  in  accounts  delivered,  and  prayed  a  discovery  of  the 
several  transactions,  and  a  general  account,  and  also  general  relief. 
To  this  bill  the  defendant  pleaded  a  release  made  by  the  plaintifi'; 


1  18  Yes.  114,  128. 

3  6  Sim.  281. 

'  See  the  remarks  of  Sir  W.  Page  Wood 
V.  C.  (Lord  Uatberley)  in  Other  v  Smurth- 
waite,  L.  K.  5  Eq.  437,  441,  quoted  (xnU^ 
807  note;  Laiidis  v.  Old',  9  Min.  90. 

*  Stevens  «.  Guppy.  8  Kuss.  171,  186; 
tee  also  Fenaby  v.  llobson,  2  Phil.  256, 
257 ;  Chapman  v.  Chnpman,  18  Beav.  808 ; 
16  Jur.  266.  5o  where  a  bill  was  hied  for 
the  specific  execution  of  a  contract  for  the 


purchase  of  land  alleged  to  be  evidenced 
by  a  written  memorandum,  and  thatallega- 
tibn  was  not  sustained  by  the  proof,  it  was 
lield,  that  the  plaintiff  could  nut,  under  the 
prayer  tor  genemi  relief,  obtMin  cumpen^a- 
tion  for  improvements  upon  the  lands 
Smith  V,  Smirb,  1  lied.  £q.  88.  On  a  bill 
to  rescind  a  contract,  the  Court  cannot 
decree  a  specific  execution.  Uochester  o. 
Anderson,  Litt.  Sel.  Ca.  146. 
«  2  Sch.  &  Lef.  721,  729. 
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Ch.  VI.  §  5.  and  a  question  arose,  whether,  if  the  release  appeared  to  be  founded 
'— — ^T"^  on  a  yieious  consideration,  and  was  in  itself  void,  the  Court  could 
set  it  aside,  there  being  no  specific  prayer  for  that  purpose ;  and 
Lord  Redesdale,  in  delivering  his  opinion  in  the  House  of  Lords 
upon  the  point,  expressed  himself  as  follows:  ^It  has  been  ob- 
jected that  the  bill  does  not  state  the  release,  and  pray  that  it 
may  be  set  aside.  It  seems  doubtful  whether  the  release  has  been 
put  in  issue  by  the  bill ;  but  whether  it  is  so  or  not,  if  the  release 
appears  to  b<^  founded  on  a  vicious  consideration,  it  is  in  itself 
void,  and  the  Court  need  not  set  it  aside,  but  may  act  as  if  it  did 
not  exist.  The  bill  prays  the  general  accoimt,  and  all  the  relief 
necessary  for  the  purpose  of  obtaining  that  account.  This  prayer 
is  sufficient.  It  never  was  thought  of  that  a  bill  for  an  account  of 
fraudulent  dealings  must  specially  pray  that  every  bond,  every 
instrument  taken  by  the  defendant  without  sufficient  considera- 
tion, should  be  set  aside.  The  prayer  for  general  relief  is  suffi-. 
cient  for  the  purpose;  and  upon  that  prayer,  the  Court  may  give 
every  relief  consistent  with  the  case  made  by  the  bill,  and  con- 
tinually does  give  relief  in  the  manner  specifically  prayed  by  the 
bill,  and  sought  for  only  by  the  prayer  for  general  relief" 
Rule  strictly  /  The  rule,  that  the  Court  will  only  grant  such  relief  as  the  plain- 
^'^^"^^vi"  /  tifl:'  is  entitled  to,  upon  the  case  made  by  the  bill,  is  most  strictly 
\  enforced  in  those  cases  where  the  plaintiff  relies  upon  fraud.  Ao- 
\  cordingly,  it  has  been  laid  down,  that  where  the  pl^ntiff  has  rested 
/  his  case  in  the  bill  upon  imputations  of  direct  personal  misrepre- 
sentation and  fi:^ud,  he  cannot  be  permitted  to  support  it  upon 
any  other  ground ;  ^  but  if  other  matters  be  alleged  in  the  bill, 
which  will  give  the  Court  jurisdiction  as  the  foundation  of  a 
decree,  the  proper  course'  is  to  dismiss  only  so  much  of  the  bill 
as  relates  to  the  case  of  fraud,  and  to  give  so  much  relief  as  under 
the  circumstances  the  plaintiff  may  be  entitled  to.' 

It  is  to  be  observed  that  the  Court  will  not,  in  general,  decree 
interest  upon  a  balance,  unless  where  it  is  specifically  asked  for  by 
undergeneral  the  bUl.'    Where,  however,  from  peculiar  circumstances,  inter- 
'®^*'*  est  was  not  properly  due  at  the  time  the  bill  was  filed,  and  a  right 

to  interest  has  subsequently  ac-crued,  the  Court  has  directed  interest 
to  be  computed,  although  there  was  no  prayer  to  that  effect  in 
the  bill.    Thus,  in  Twrner  v.  Tumer^^  interest  was,  by  order  on 


i 


Interest  on  a 
balance,  not 
decreed 


1  Wilde  V.  Gibson,  1  H.  L.  Ca.  605; 
Glasoott  V.  Lang,  2  Phil.  810,  822;  Parrv. 
Jewell,  1  K.  &  J.  (571;  Luff  v.  Lord,  11 
Jur.  N.  8.  60,  L.  C.  The  use  of  the  word 
"  fraud  '*  does  not  bring  the  case  within 
this  rule,  unlesj»  the  case  alleged  is  one  of 
fraud  properly  so  called.  Marshall  v.  Slad- 
den,  7  Hare,  428,  448;  14  Jur.  106,  109; 
M*Calmont  V.  Kankiu,  8  Hare,  116;  14  Jar. 
475. 


.  *  Archbold  v.  Coromia^ioners  of  Chari- 
table Bequests  for  Ireland,  2  U.  L-  Ca.  440, 
459;  Harrison  v.  Guest,  6  De  G.,  M.  &  G. 
424,  488;  2  Jur.  N.  S.  911;  In  Kead  e. 
Cramer,  1  Green  Ch.  277,  a  bill  was  filed 
for  relief  on  the  ground  of  fraud,  and  relief 
was  flrrai.ted  on  the  ground  of  mistake. 

»  Weymouth  ©.  Boyer,  1  Yea.  J.  41S, 
426. 

«  1  J.  &  W.  89,  48,  and  aee  HoUingt- 
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fiirtber  directions,  directed  to  ^e  computed  upon  the  balance  in    Ch.  yi.  $  5. 
executors'  hands,  although  not  prayed  by  the  bill :  because,  at  the  ^— y-^-^ 
time  the  bill  was  filed,  there  did  not  appear  to  have  been  any 
money  in  their  hands,  and  the  bill  could  not  advert  to  those  cir- 
cumstances which  arose  subsequently. 

Upon  the  principle  that  the  Court  will  not  grant  a  different  Examination 
relief  from  that  prayed  by  the  bill,  it  was  held  by  Sir  John  Leach  ^  ^penStted 
V.  C.  that  where  a  bill  merely  prayed  a  commission  to  examine  under  pra^-er 
witnesses  abroad,  in  aid  of  an  action  at  Law,  the  Court  could  not  aion!*'™™**^ 
grant  a  motion  that  the  plaintiff  might  be  at  liberty  to  examine 
one  of  the  witnesses,  who  had  come  to  this  country  and  was  about 
to  go  away  again,  de  bene  esse^  but  said  that  the  bill  might  be 
amended  for  that  purpose.^ 

But  although   the  Court  will  not,  under  the  general  prayer,  in  gome 
grant  a  different  relief  from  that  prayed  by  the  bill,  yet,  when  it  cases,  the 
appears  that  the  plaintiff  is  entitled  to  relief,  although  it  be  differ-  allow  cause 
ent  from  that  which  he  has  specifically  prayed,  it  will  sometimes  ^iS^^e^'' 
allow  the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  to  amend 
amend  his  bilL*    This  point  was  decided  by  Lord  Rosslyn,  in  P'*^®'* 
JSeaumarU  v.  JSauftbee^^  in  which  case  it  appears  that,  after  pub- 
lication had  passed,  the  relief  prayed  for  specifically  was  thought 
not  to  be  that  to  which  the  plaintiff  was  entitled ;  he  therefore 
applied  for  liberty  to  amend,  by  adding  an  additional  prayer  for 
relief  which  was  resisted  upon  the  ground  that  the  answer  put  in 
w^  applicable  to  the  specific  relief  already  prayed;  but,  after 
much  discussion.  Lord  Rosslyn  determined  that  it  was  competent 
to  the  plaintiff  to  amend,  by  adding  the  additional  prayer.    In  where  the 
JPalk  V.  Ijord  Clinton^^  above  referred  to,  it  appeared  at  the  hear-  amendment 
ing  that  the  plaintiff  was  not  entitled  to  the  specific  relief  prayed  introduction 
for,  and  that,  in  order  to  enable  the  Court  to  grant  the  relief  upon  ^y  ^^ 
the  case  made  by  his  bill,  which  might,  properly,  be  given,  viz^  a 
foreclosure  of  a  mortgage,  it  would  be  necessary  to  bring  an  addi- 
tional party  before  the  Court:  an  order  was  accordingly  made 
giving  the  plaintiff  leave  to  amend  his  bill  by  adding  parties,  and 
praying  such  relief  as  he  might  be  advised. 

The  instances,  however,  in  which  this  will  be  done  are  confined  q^i-  ^^^^ 
to  those  "where  it  appears,  from  the  case  made  by  the  bill,  that  the  where  it 
plaintiff  is  entitled  to  relief  although  different  from  that  sought  SSTpiidntiff 

worth  V.  Shakeshaft,  14  Bcav.  492 ;  Daven-  not  authorize  other  relief  than  that  specially 

Mil  V,  Staffoi  d,  %b.  819,  834 ;  2  De  G.,  M.  &  praved  lor,  the  prayer  will  not  be  amended. 

G.  901 ;  Johnson  «.  i*renderg«flt,  28  Beav.  Hulsted  v.  Meeker,  8  C.  £.  Green  (N.  J.), 

480;  eee  iilao  Lloyd  v.  Jonee,  12  Sim.  491;  186,  139. 

Fry  V.  ¥ry,  10  Jur.  N.  S.  988,  Y.  C.  S.;  8  6  Yes.  485,  496:  7  Yes.  699,  on  a  re- 

Bndpoit,Cha.p.X}i}Lf  Further  Consttkro'  hearing  by  Lord  Lldon;   stated  on  this 

fKm.  point,  org.  in  Palk  v.  Lord  Clinton,  12  Yes. 

1  Atkins  0.  Palmer,  6  Mad.  19.  68;  see  also  Cook  «.  Martyn,  2  Atk.  2. 

*  See  Pennock  v.  k.la,  41  N.  H.  189.  «  12  Yes.  48,  64,  66. 
Where  the  facts  set  forth  in  the  bill  would 
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18  entitled  to 
relief,  though 
not  to  that 
specifically 

prayed; 


but  plaintiiT 
cannot  make 
a  new  case. 


Greater  lati- 
tude in  cases 
of  infants; 


and  informa- 
tions for 
charities. 

Of  alternative 
prayer: 


by  the  specific  prayer :  where  the  object  of  the  proposed  amend* 
ment  is  to  make  a  new  case,  it  will  not  be  permitted.  Thas, 
where  a  bill  was  filed  for  the  specific  performance  of  an  agreement 
for  a  lease  to  the  plaintiff  alone,  and  it  was  stated,  by  the  defend- 
ant's answer,  that  the  agreement  had  been  to  let  to  the  plaintiff 
and  another  person  jointly,  but  the  plaintiff  nevertheless  replied  to 
the  answer,  and  proceeded  to  establish  a  case  of  letting  to  himself 
alone,  in  which  he  failed :  Lord  Redesdale,  upon  application  being 
made  to  him  to  let  the  cause  stand  over,  with  liberty  to  the  plain- 
tiff to  amend,  by  adding  the  other  lessee  as  a  party,  said  that  such 
a  proceeding  woidd  be  extremely  improper;  it  was  not  like  letting 
a  case  stand  over  to  add  a  party  against  whom  a  decree  in  a  plain 
case  could  be  made,  but  for  the  purpose  of  making  a  new  case ;  for 
a  new  case  it  would  be  if  founded  on  a  new  agreement.^  In  that 
case,  his  Lordship  stated  that  the  ordinary  practice,  where  a  party 
has  mistaken  his  case,  and  brings  the  cause  to  a  hearing  under  such 
mistake,  is  to  dismiss  the  bill,  without  prejudice  to  a  new  bill ;  and 
this  practice  was  adopted  by  him  in  Lindaay  v.  \Lynch^  and  is  in 
accordance  with  the  decree  of  Sir  William  Grant  M.  R.  in  WooU- 
man  v.  Htam^  and  has  been  subsequently  followed  by  Lord  Lynd- 
hurst,  in  Stevens  v.  Chippy} 

But  although  the  Court  is  thus  strict  in  requiring  that,  where 
the  plaintiff  prays  specific  relief,  it  must  Be  such  as  he  is  entitled 
to  from  the  nature  of  the  case  made  by  the  bill,  yet  where  infants 
are  concerned  this  strictness  is  relaxed;  and  it  has  been  detor- 
mined,  that  an  infant  plaintiff  may  have  a  decree  upon  any  matter 
arising  upon  the  state  of  his  case,  though  he  has  not  particularly 
mentioned  or  insisted  upon  it,  or  prayed  it  by  his  bill.* 

In  cases  of  charities,  likewise,  the  Court  will  give  the  proper  di- 
rections, without  any  regard  to  the  propriety  or  impropriety  in  the 
prayer  of  the  infomiation.'* 

It  sometimes  happens  that  the  plaintifl^  or  those  who  advise 
him,  are  not  certain  of  his  title  to  the  specific  relief  he  wishes  to 
pray  for ;  it  is,  therefore^  not  unusual  so  to  frame  the  prayer  that, 
if  one  species  of  relief  sought  is  denied,  another  may  be  granted. 
Bills  with  a  prayer  of  this  description,  framed  in  the  alternative, 
are  called  bills  with  a  double  aspect.''     But,  it  seems  that  the  alter- 


1  Deniston  v.  Little,  2  Sch.  &  Lef.  11, 
n  ;  Watt*  c.  Hyde,  2  Phil.  406;  11  Jur. 
979 ;  see  also  Griggs  v.  Staplee,  2  De  G.  & 
S.  572;  13  Jur.  29;  Phelps  v.  Prothero,  2 
De  G.  &  S.  274;  12  Jar.  788. 

2  2  Sch.  &  Lcf.  1. 
«  7  Ve«.  211.  222. 
*  8  Rubs.  171,  186. 

B  Stiipilton  V.  Stapilton,  1  Atk.  6;  see 
tmtty  p.  77. 

^  Attorney-General  v.  Jeanes,  1  Atk. 
866 ;  see  anU^  p.  14. 


7  Bennet  v.  Vade,  2  Atk.  825;  Ld.-Red. 
89 ;  Story  Kq.  PI.  §  40,  and  cases  in  note. 
If  the  plalntin  donbts  his  title  to  the  relief 
he  wisoes  to  pra}',  the  bill  should  be  frMined 
with  a  double  aspect,  so  that,  if  the  Coait 
should  decide  against  bim  in  one  view  of 
the  case,  it  may  yet  afford  him  aasiManee 
in  another.  Story  £q.  PI.  §  42;  Colton  «. 
Ross,  2  Paige,  896 ;  Lloyd  r.  Brewster,  4 
Paige,  537;  Cooper  Eq.  PI.  14;  M^ConneU 
V.  M'Connell,  11  Vt  290;  Strange  «.  Wat- 
son,  11  Ala.  824;  Shields  v.  Bairows,  17 
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native  prayers  must  not  be  founded  on  inconsistent  titles ;  thus,  a 
plaintiff  cannot  assert  a  will  to  be  invalid,  and  at  the  same  time 
daim  to  take  a  benefit  on  the  assumption  of  its  validity.^ 

It  is  a  principle  of  Equity,  that  a  person  seeking  relief  in  Equity 
must  himself  do  what  is  equitable ;  *  it  is  therefore  required,  in 
many  cases,  that  a  plaintiff  should,  by  his  bill,  offer  to  do  whatever 
the  Court  may  consider  necessary  to  be  done  on  his  part  towards 
making  the  decree  which  he  seeks  just  and  equitable,  with  regard 
to  the  other  parties  to  the  suit.  Upon  this  principle,  where  a  bill 
is  filed  to  compel  the  specific  performance  of  a  contract  by  a  de- 
fendant, the  plaintiff  ought  by  his  bill,  to  submit  to  perform  the 
contract  on  his  part ;  and  it  is  to  be  observed,  that  the  effect  of 
such  submisdon  will  be  to  entitle  a  defendant  to  a  decree,  even 
though  the  plaintiff  should  not  be  able  to  make  out  his  own  title 
to  reUe^  in  the  form  prayed  by  his  bill.* 

Upon  the  same  principle,  it  was  formerly  required,  that  a  bill 
for  an  account  should  contain  an  offer  on  the  part  of  the  plaintiff 
to  pay  the  balance,  if  found  against  hun ;  but  it  seems  that  such 
an  offer  is  not  now  considered  necessary.^  And  so,  where  a  surety 
brought  sji  action  upon  an  indemnity  bond  against  his  principid, 
to  recover  moneys  which  he  had  been  compeUed  to  pay  on  his  ac- 
count, and  the  principal  filed  a  bill  in  Equity  for  an  injunction, 
and  to  have  the  bona  delivered  up  to  be  cancelled,  sugge'sting 
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Most  not  be 
founded  on 
inconsistent 
titles. 

Offer  to  do 

equity; 


entitles  a 
defendant  to 

adecree> 

without 

cross-bill. 

Offer  to  pay 
balance  of 
account; 


not  now 
necessary. 


How.  U  S.  180;  Gerrish  v.  Towne«  8  Gray, 
Se,  67;  Murphy  «.  Clark,  1  Sm.  &  M.  Ch. 
231;  Stein  v.  Robertson,  80  Ala.  286; 
Walker  «.  Devereaux,  4  Paige,  229;  Fos- 
ter V,  Cook,  1  Hawks,  609;  ITingiin  r. 
Henderson,  1  Bland,  262;  Fleasaiits  «. 
Glasscock,  1  Sm.  &  M.  17,  24,  25;  Kibler 
«.  Whiteman,  2  Harr.  401;  Foulkes  v. 
Davies,  L.  R.  7  E51.  42.  I'he  bill  may  not 
only  be  framed  with  a  double  aspect,  but 
mity  be  so  amended  as  to  be  of  that  char- 
acter. The  alternative  case  stated  must, 
bowever,  be  the  tbuodation  tor  precisely 
the  aame  relief.  W  tien  the  prayer  of  a  bill 
is  that  the  Court  will  set  aside  a  contract 
cm  the  ground  offraud,  the  plaintiff  cannot 
amend  by  substituting  a  praver,  that  the 
Court  would  either  set  it  aside  on  the 
ground  of  fraud,  or,  it  it  w*is  valid,  would 
enforce  its  (>pecitlc  performance.  Shields 
«.  B»rrow,  17  Uow.  U.  S.  130;  see  i'en- 
senneau  v.  Pen^eLneau,  22  Mis.  (1  Jones) 
27.  • 

A  prayer,  assigning  several  reasons  for 
▼acating  a  de^,  is  comidered  hs  «o  manv 
aeparmte  prayers,  and  if  one  reason  be  valid, 
it  is  error  to  reject  the  whole  prayer. 
American  £xchange  Bank  v.  Inloes,  7 
Md.  8bo.  In  New  York,  legal  redress 
•nd  equitable  relief  may  be  demanded 
in  the  same  complaint;  and  either,  or  botb, 
if  the  circumstauces  of  the  case  permit, 
may  be  afforded  by  the  Court  New  York 
Ice  Co.  V.  N.  W.  Ins.  Co.,  28  N.  Y.  867; 
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but,  in  order  to  entitle  a  party  to  one  or 
the  other,  he  must  ask  it  specidcally  in 
his  complaint  Stevenson  v.  Buxtou,  16 
Ab.  Pr.  366. 

1  Wright  V.  Wilkin,  4  De  G.  &  J.  141; 
see  alsu  Rawlings  9.  Lambert,  IJ.  &  U. 
468;  Marsh  v.  Keith,  1  Dr.  &  S.  842:  6 
Jur.  N.  S.  1182;  Thomas «.  Uobler,  8Jur. 
N.  S.  126,  L.  C. ;  Lettv.  Parry,  1  U.  &M. 
617;  Onions  v.  Cohen,  18  W.  K.  426,  Y.  C. 
W. ;  Davies  v.  Otty,  2  De  G.,  J.  &  d.  288. 
Alternative  relief  cannot  t>e  prayed  against 
one  defendant  in  case  relief  cannot  be  ob- 
tained against  anutber  defendant  Clark  9. 
Lord  Rivers,  L.  R.  6  £q.  91. 

'•<  1  Story  Kq.  Jur.  ^  64  c;  Bates  0. 
Wheeler,  1  Scam.  64;  Cooper  v.  Brown, 
2  M'Lean,  496;  Dougherty  v.  Humpson,  2 
Blackt.  278. 

•  Fife  V.  Clayton,  13  Yes.  646;  1  C.  P. 
Coop,  t  Cott.  861 ;  Green  0.  Covillaud,  10 
Gal.  317;  McKleroy  v.  f  uiane,  84  Ala.  78; 
atory  Eq.  PI.  §  894,  note;  Bell  v.  Thompson, 
84  Ala.  638;  Oliver  v.  Palmer,  11  Gill  & 
J.  426;  Uatcher  «.  Uatcher,  1  McMullan 
Ch.  811. 

*  Columbian  Government  v.  Rothschild, 
1  Sim.  94, 103;  Clarke 0. Tipping, 4  Beav. 
688,  698;  6  Jur.  26;  Barker  v.  Walters,  8 
Beav.  92,  96;  9  Jur.  78;  Toulmiii  v.  Ruid, 
14  Beav.  499,  606;  Inman  v.  Wearing,  8 
De  G.  &  8.  729,  788;  see  1  Smith  Ch.  Pr. 
(2d  Am.  ed.)  86;  Wells  «.  Strange,  6  Geo. 
22. 
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THE  BILL. 


Ch.VI.  §5. 


When  mort- 
gii£^r  mnBt 
oilWto 
redeem  mort- 
fiWee. 

In  bills  to 
aet  aside 
securities^ 


plaintiff  mast^ 
offer  to  pay  , 
what  is  due.  ' 

Becu$j  in 
bankiuptcj. 


Waiyerof 
penalty  or 
nurture* 


fraud,  but  without  offering  to  indemnify  the  defendant,  the  Court 
of  Exchequer  thought,  that  the  want  of  an  offer  in  the  bill  to  make 
satisfaction,  was  fatal  to  the  bill,  and  allowed  a  demurrer,  which 
had  been  put  in  bj  the  defendant.^ 

In  like  manner  it  has  been  held,  that  a  mortgagor  cannot. make 
a  mortgagee  a  party  to  a  bill  in  respect  of  his  mortgage  estate, 
without  offering  to  redeem  him.' 

It  is  upon  the  same  ground  that  Courts  of  Equity,  in  cases 
where  a  contract  is  rendered  void  by  a  statute,  require  that  a  bill 
to  set  aside  such  contract  should  contain  an  offer  on  the  part  of 
the  plaintiff  to  pay  to  the  defendant  what  is  justly  due  to  him. 
Thus,  where  a  bill  was  filed,  praying  that  an  instrument  or  security 
given  for  an  usurious  consideration  (and  void  under  the  usury  laws 
then  in  force)  might  be  delivered  up  to  be  cancelled,  the  only 
terms  upon  which  a  Court  of  Equity  would  interfere  were  those  of 
the  plaintiff  paying  to  the  defendant  what  was  bond  fide  due  to 
him,*  and  where  the  plaintiff  did  not  offer  to  do  so  by  his  bill,  a 
demun-er  was  allowed.^  It  seems  that  there  is  no  difference,  in 
this  respect,  between  a  cross-bill  and  an  original  bill.*  The  course 
of  proceeding  in  bankruptcy,  however,  differs  from  that  in  Courts 
of  Equity ;  for  the  rule  in  bankruptcy  is,  that  a  debt  made  void  by 
statute  is  void  altogether,  and  cannot  be  proved:  because  the 
creditor  has  no  legal  remedy  by  which  he  can  recover ;  and  unless 
the  assignees  and  creditors  voluntarily  consent  to  the  payment  of 
what  is  really  due,  neither  the  Court  of  Bankruptcy  nor  the. Lord 
Chancellor,  or  Lords  Justices,  have  power  to  order  it ;  and  appli- 
cations of  this  nature  have  frequently  been  refused.* 

It  is  a  rule  in  Equity,  that  no  person  can  be  compelled  to  make 
a  discovery  which  may  expose  him  to  a  penalty,  or  to  any  thing 


1  Godbolt  V.  Watts,  2  Anst  643. 

s  Dalton  v.  Hayter,  7  Bear.  818,  819; 
Inman  v.  Wearing,  8  De  6.  &  S.  729; 
Attorney- General «.  Hardy,  1  Sim.  N.  S. 
888,  855;  16  Jur.  441;  Knebell  v.  White, 
2  T.  &  C.*Ex.  16, 20.  If  the  bUl  does  not 
contain  an  offer  to  account,  and  the  decree 
does  not  direct  plaiutiff  to  pay  what  may 
be  dae  to  defendant,  the  Court  cannot  at 
the  further  hearing  make  such  an  order. 
Holiis  V.  Bolpettr  18  W.  R.  492,  V.  G.  K. 

*  It  is  agHmst  conscience  that  the  bor- 
rower should  have  full  relief,  and  at  the 
same  time  pocket  the  money,  which  ma^ 
have  been  granted  at  his  own  mere  solici- 
tation. He  who  seeks  equity  at  the  hands 
of  a  Court  of  Equity,  may  well  be  required 
to  do  equity.  1  btoiy  £q.  Jur.  §  801; 
Fonb.  £q.  B.  1,  ch.  1,  §  8,  note  (A);  Jordon 
V.  Trumbo,  6  Gill  &  J.  108;  Fulton  Bank 
V.  Beach.  1  Paige,  429;  Crawford  v.  Har- 
yev,  1  Blackf.  882;  M'Daniells  v.  Bamum, 
6  Vt.  279;  Fanning  v.  Dunham,  6  John. 
Ch.  142,  148,  144;  Bogen  v.  Bathbon,  1 


John.  Ch.  867;  Campbell  v.  Morrison,  7 
Paige,  158:  Judd  v.  Seaver,  8  Paige,  648; 
Cole  V.  Sava^,  1  Clarke,  482.  A  Court 
of  Eonity  will  not  aid  a  plea  of  usuiy,  at 
Law,  by  compelling  a  discovery,  unless  the 
debtor,  in  bis  bill,  tenders  the  sum  actually 
borrowed.  Tupper  v,  Powell,  1  John.  Cli. 
489;  Rogers  v.  Kathbun,  1  John.  Ch.  867. 
So  the  Court  will  not  allow  an  answer  to 
be  amended  for  the  purpose  of  setting  up 
the  defence  of  usury,  unless  the  defendant 
consents  to  pay  the  amonnt  actually  due. 
Fulton  Bank  9.  Beach,  1  Paige,  429;  Storr 
Eq.  PI.  §  630. 

*  Mason  v.  Gardiner,  4  Bro.  C.  C  486; 
Scott  V.  Nesbit,  2  Bro.  C.  C.  641,  649;  2 
Cox,  188;  Whitmoreo.  Francis,  8  Pri.  616. 

*  Mason  v.  Gardiner,  4  Bro.  C.  C.  ed. 
Belt,  438,  n.;  Story  Eq.  PI.  $  680. 

0  £x  parte  Thompson,  1  Atk.  125;  E» 
parte  Skip,  2  Yes.  S.  489;  £x  parU  Ma- 
ther, 8  Yes.  878;  Ex  parte  Scrivener,  8  Y. 
&  B.  14;  Archbold's  Bankruptcy,  110. 
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• 
in  the  nature  of  a  forfeiture.    As,  however,  the  plaintiff  is,  in    Ch.  VI.  §  6. 
many  cases,  himself  the  only  person  who  would  henefit  hy  the   ^*— "v'  "^^ 
penalty  or  forfeiture,  he  may,  if  he  pleases  to  waive  that  benefit, 
have  the  discovery  he  seeks.^    The  effect  of  the  waiver,  in  such 
cases,  is  to  entitle  the  defendant  (in  case  the  plaintiff  should 
proceed  -upon  the  discovery  which  he  has  elicited  by  his  bill,  to 
enforce  the  penalty  or  forfeiture)  to  come  to  a  Court  of  Equity 
for  an  injunction :  which  he  could  not  do  without  such  an  express 
waiver.* 

It  is  usual  to  insert  this  waiver  in  the  prayer  of  the  bill,  and  if  where 
it  is  omitted  the  bill  will  be  liable  to  demurrer.    Upon  this  ^^^  um 
ground,  where  an  information  was  filed  by  the  Attomey-Greneral,  demurrable*. 
to  discover  copyhold  lands,  and  what  timber  had  been  cut  down 
and  waste  committed,  and  the  defendant  demurred,  because,  al- 
though the  discovery  would  have  exposed  the  defendant  to  a 
forfeiture  of  the  place  wasted  and  treble  damages,  the  Attorney- 
General  had  not  waived  the  forfeitures,  the  demurrer  was  allowed.* 
And  so  it  has  been  held,  that  a  demurrer  will  lie  to  a  bill  by  re- 
versioner, for  a  discovery  of  an  assignment  of  a  lease  without  license, 
if  it  does  not  expressly  waive  the  forfeiture.^    Upon  the  same 
principle,  if  a  rector  or  impropriator,  or  a  vicar,  file  a  bill  for  tithes, 
be  must  waive  the  penalty  of  the  treble  value,  to  which  he  is  en- 
titled by  the  statute  of  2  &  3  Edward  YI. :  otherwise,  his  bill  will . 
be  liable  to  demurrer.*    It  seems,  however,  that  if  the  bill- pray  an  waiyer 
account  of  the  single  value  of  the  tithes  only,  such  a  prayer  will  '*^"®*'^5f^' 
amount  to  an  implied  waiver  of  the  treble  value,  and  that  an  in-  pntTs  single 
junction  may  be  granted  Bgainst  suing  for  the  penalty  of  the  treble  ^^'^.°^ 
value,  as  well  upon  this  implied  waiver  as  upon  the  most  express.* 
It  is  to  be  observed  also,  that  if  the  executor  or  administrator  of  and  in  suits 
a  parson  bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  Ytkh^**^" 
single  value,  as  the  statute  of  Edward  YI.  does  not  give  to  such  owners, 
persons  a  right  to  the  treble  value.' 

And  it  seems,  that  if  a  plaintiff  has  made  a  gratuitous  offer  by  Gratuitous 
his  bill,  he  cannot  afterwards  withdraw  it ;  *  but  it  is  in  th6  discfe-  ^n^tbe^ 
tion  of  the  Court  whether  or  not  to  enforce  it.*  withdrawn. 

Where  no  account,  payment,  conveyance,  or  other  direct  relief  vHiere  no 
is  sought  against  a  party  to  a  suit,  who  is  not  an  infant,  this  portion  direct  relief 

I  In  Mason  v.  Lake,  2  Bro.  P.  C.  cd.  *  Lord  Uxbridge  t».  Stareland,  1  Ves.  8.   Jgj!^*  * 

Torn).  496,  497,  leave  appears  to  have  been  66.  pany. 

given  to  amend  a  bill,  by  waiving  penal-  ^  Ld.  Red.  196 ;  Anon.,  1  Yem.  60. 

ti<fs  and  forfeitures,  after  a  demurrer  upon  *  Wools  v.  Walley,  1  Anst.  100. 

that  ground  allowed.    See  United  States  '  Anon.,  1  Yem.  60;  see  also  Attorney- 

of  America  v.  McRae,  L.  R.  4  £q.  827,  833,  General  v.  Vincent,  uU  «iw. 
85S-840;   S.  C  L.  R.  8  Cb.  Ap.  79;  Attor-  >  Felly  v.  Wathen,  7  Hare,  871;  14  Jur. 

ney-General  v.  Vincent,  Bunb.  102.  9, 13;  Potter  v.  Waller,  2  De  G.  &  8.  410, 

i  Lord  Uxbridge  v.  Staveland,  1  Yes.  S.  420;  Kendall  v.  Marsters,  2  De  G.,  F.  &  J. 

66.  200. 

*  Attorney-General  9.  Yinoent,  Banb.         >  Knigbt  «.  Bowyer,  2  De  G.  &  J.  421, 

192.  447;  4  Jur.  N.  8.  669. 
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yt-  i  6.    of  the  bill  may  also  contain  a  prayer  that  gnch  party,  apon  bang 
"r — "^   served  with  a  copy  of  the  bill,  may  be  bound  by  all  the  proceedings 

in  the  cause.' 
irftir  For  the  purpose  of  preserving  the  property  iu  dispute  pen^g 

|!'"*'  a  suit,  or  to  prevent  evasion  of  justice,  the  Court  either  makes  a 
special  order  on  the  subject,  or  issues  a  provisional  writ :  auch  as, 
the  writ  of  injuntition  to  restrain  the  defendant  from  proceeding 
at  Common  Law  Against  the  plaintifi|  or  from  committing  vat)te, 
or  doing  any  injurious  act ;'  the  writ  of  n«  exeat  regno,  to  restrain 
the  defendant  from  avoiding  the  pliuntidTs  demands  by  quitting 
the  kingdom;  or  other  writ  of  a  similar  nature.  When  a  biU 
Beeks  to  obtain  the  special  order  of  the  Court,  or  a  provisional  writ 
for  any  of  these  puqioses,  a  prayer  for  the  order  or  particular  writ 
which  the  case  requires  should  be  inserted,  and  the  bill  is  then 
commonly  named  from  the  writ  so  prayed :  aa,  an  injanction  bill, 
or  a  bill  for  a  writ  of  ne  exeat  regno.* 
Man  As  a  general  rule,  the  Court  will  not  grant  an  injunction,  unless 

JJ  '  expressly  prayed  by  the  bill,*  A  prayer  for  general  reUef  will  not 
d«cT«<,  be  BufGcicnt  to  authorize  it :  *  for,  as  against  the  general  words,  the 
defendant  might  make  a  different  case  than  ho  would  against  x 
prayer  for  an  injunction.'  It  seems,  however,  that  there  are  ex- 
ceptions to  this  rule  ;  and  that,  in  some  cases,  the  Court  will  grant 
.an  injunction,  though  not  prayed  for.* 

It  is  to  be  obsei-ved,  that  the  rule  not  to  grant  an  injunction, 
nnless  specially  prayed,  applies  only  to  cases  whcie  it  is  required, 
provisionidty,  until  the  hearing ;  but  that  after  decree,  the  Court 
will  interpose  by  injunction,  although  it  is  not  asked  for  by  the 
bill.' 

Where  an  injunction  is  sought,  not  as  a  provisional  remedy 
merely,  but  as  a  continued  protection  to  the  rights  of  the  plainti^ 
the  prayer  of  the  bill  must  be  framed  accordingly.' 

The  prayer  for  ns  exeat  reffiio  resembles  mutoHe  mtUandU,  that 
for  an  injunction.*  But,  though  it  is  usual,  it  is  not  necessary  that 
the  bill  should  pray  the  writ,  as  the  intention  to  go  abroad  may 

1  Order  X.  11;  »«i«<  Chap.  VII.  {  1,  dell,  S  Sim.  2TS;  Umoa  Buik  v.  Kerr,  ■ 

Birmce  of  a  tapg  <jf  At  bill  oii  fttrmal  de-  Ud.  Cb.  Uccit.  460. 

fnAaiU.  «  lilamtiBld  0.  Ejn,  8  Beav.  lU,  ISS: 

>  Ld.  KhI.  48.  0  Jur.  TIT. 

*  SavDTVD.  Dr«r,  Amb.  ID;  Slorf  Eq.  '  Wrigbl  «■  Atkvns,  iii^  M^.;  PvrtDS 
PLf  41;  Man  Ini.  (Id  Am.  Fd.)fS,Tt;  t>.  DouglM,  S  V«t.  &I0;  Jackxm  *.  Luf, 
S  SI0T7  Eq.  Jut  %%  8S1,  tH3;  Walker  v.  1  J.  &  W.  31»,  mi;  ClarKs  a.  FUrl  at  Ot- 
Dcvreaux,  4  E'lige,  348:  Lewislon  Falls  monil,  Jac.  Ill;  Rc;-nellir  Spijr,  t  De  G., 
Uaiiul  Co.  v.PranldinCo.,  64  .Maine,  401.  M.  &  U.  BOO,  SBU;  and  tfx  pait,  Chan. 

<  WriKhtB.  AlkyDB,  1  V.&B.  S13,3I4.  XXWI.  tnJvKtioyu. 

*  Savory  v.  Dyer,  uit  na.  In  cawi  ■  Ld.  Red.  4T;  and  ace  pi^  CbaB. 
where  the  irrit  of  injunclion  is  miiKhl,  it  XXXVI.  {  S;  Walks-  v.  DcTenani.  4 
ihould  Dol  only  be  included  in  tbe  praver  Pai(^,  318. 
Tor  relief,  butHl»in  the  priiytrforpn>«Ba.  *  Upan  tba  ■« 
SlOfvKq.  Fl.{41;  tden  Inj.  (id  Am.  <d.)  aaaa  iDJunctian,  luav  w 
73,74;  LrirUlanFallBllBBur.  Co.  ■I'nnk-  *.  fatty,  1  Bland,  1  SI. 
lin  Co.,  U  Maine,  401,  404;  Wood  «l  Bra- 
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arise  in  the  progress  of  the  cause ;  and  i^  when  the  bill  is  filed,  the  Oh.  vi.  §  6. 
defendant  does  not  intend  to  leave  the  kingdom,  it  would  be  high-  ^-^"^r""— ' 
\y  improper  to  pray  the  writ :  as  a  groundless  suggestion  that  the 
defendant  means  to  abscond  would  press  too  harshly,  and  would 
also  operate  to  create  the  very  mischief  which  the  Court,  in  per- 
mitting the  motion  for  it  to  be  made  without  notice,  means  to 
prevent.*  In  the  case,  however,  of  Sharp  v.  Taylor,^  where  the 
plaintiff  knew,  at  the  time  of  the  filing  of  the  bill,  that  the  defend- 
ant was  going  abroad,  Sir  Lancelot  *  Shad  well  Y.  C.  refused  to 
grant  a  writ  of  ne  exeat  regno^  in  consequence  of  its  not  having 
been  prayed  for  by  the  bill.' 

In  addition  to  the  particulars  already  mentioned  as  necessary  Bill  must  be 
parts  of  a  bill,  the  bill  should  also,  in  the  heading,  be  expressed  to  JJ^jt^oT^th 
be  between  the  intended  plaintiffs  and  defendants ;  the  names  of  parties. 
the  defendants  should  be  repeated  at  the  end,  as  defendants  to  the  Defendants' 

^  names ; 

bill ;  *  and  a  note  should  be  appended  of  the  name  and  address  of  ^^^^  ^^ 
the  plaintiff's  solicitor  and  agent,  or  of  the  plaintiff's  name  and  *^4'*^?^ 
place  of  abode,  where  he  sues  in  person.*    The  branch  of  the  Court  solicitor, 
to  which  the  cause  is  to  be  attached,  must  also  be  marked  on  the  fj  Eitlli?^ 

-.-,..  'in  penion ; 

bill,  previous  to  its  being  filed.*  branch  of 

Court 

8.  Prayer  for  Process^ 

The  next  part  of  the  biU  consists  of  the  prayer  for  process ;  •  it 
has  before  been  stated  that  where  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought  against  a  party  to  a  suit,  who 
is  not  an  infant,  the  plaintiff  is  now  enabled,  if  he  thinks  fit,  to 
pray  by  his  bill  that  such  a  party,  upon  being  served  with  a  copy 
of  the  bill,  may  be  bound  by  all  the  proceedings  in  the  cause ;  * 
but  with  respect  to  all  other  defendants  the  process  prayed,  in  or- 
dinary cases,  is  a  writ  o^ subpoena;  and  this  part  of  the  prayer  is 


1  Collin«on  v. ,  18  Yes.  868;  Moore 

v.*  HudM)n,  6  Mad.  218;  BanK'd  o.  Lainfc, 
18  Sim.  256;  6  Jar.  1060;  7  Jar.  883; 
Howkins  v.  Howkins,  1  Dr.  &  S.  75 ;  6 
Jnr.  N.  S.  400. 

3  11  Sim.  60;  and  see  remarks  on  that 
case  in  Bamed  »>.  Laing.  vbi  tup. 

S  Ld.  Red.  4tf,  47;  Story  Eq.  PI.  §  48, 
and  notes;  see  Darlev  «.  Nicholson ,  1  Dr. 
&  War.  66;  2  Dr.&  War.  86;  1  Con.  &  L. 
307,  for  the  principles  upon  which  the 
Court  acts  in  granting  writs  of  ne  exeat 
regno ;  and  see  poti.  Chap.  XXXVIIL, 
Wrii  qfne  exeat. 

4  The  words,  "  out  of  the  jurisdiction," 
or  **  to  be  bound  upon  service  of  n  copy  of 
the  bill,"  should  be  added  after  the  nxme 
of  a  defendant  who  is  abroad,  or  who  is 
merely  a  formal  pnrty. 

'  Ord.  IX.  2,  and  Sched.  A.;  tee  also 


Ord.  III.  2,  8,  6,  and  pott,  p.  807.  For 
forms,  see  Vol.  III. 

<  Ord.  VI.  1;  see  pott,  p.  897;  and  form 
of  bill,  Vol.  III. 

7  The  bill  used  to  conclude  in  England 
with  an  elabornte  prayer  for  process ;  but 
all  that  is  now  required  in  the  present 
English  practice  is,  that  the  names  of  the 
defendants  »hould  be  set  forth,  and  a  note 
appended  with  the  names  of  the  solicitors 
for  the  pltiintifF.  In  New  Hampshire,  the 
prayer  for  process,  unless  some  special  pro- 
cess or  order  shall  be  required,  mav  be 
omitted.  Rule  of  Chancery,  8,  38  X.  II. 
606.  The  want  of  a  prayer  for  process 
renders  the  bill  defective  in  New  Jersey. 
Wright  V.  Wright,  4  HaNt.  Ch.  (N.  J) 
158 ;  see  Segee  v.  Thomas,  8  Blatchf.  0. 
C.  11. 

*  See  Belknap  v.  Stone,  1  Allen,  672. 

»  Order,  28d  Atgttst,  1841. 


commonly  as  follows :  "May  it  please  your  Lordship,  the  premises 
considered,  to  grant  under  your  orator  his  Majesty's  most  gradous 

writ  [or  writs]  of  stibpcerut,  to  be  directed  to  the  said ,  and 

to  the  rest  of  the  confederates,  when  discovered,  thereby  com- 
manding them,  and  every  of  them,  at  a  certain  day,  and  under  a 
pain  therein  to  be  limited,  personally  '  to  be  and  appear  before  your 
lordship  in  this  honorable  Court ;  and  then  and  there,  full,  trae, 
du'ect,  and  perfect  answer  make  to  all  and  singular  the  premises  ; 
and  further  to  stand  to,  perform,  and  abide  such  further  order, 
direction,  and  decree  therein,  as  to  your  Lordship  shall  seem  meet. 
And  your  orator  shall  ever  pray,"  Ac." 

It  is  to  be  observed,  that  the  above  words  are  not  nsnally  in- 
serted in  the  draft  by  the  draftsman  who  prepares  the  bill,  although 
they  must  be  added  when  the  bill  is  engrossed.  The  draftsman, 
however,  generally  writes  a  direction,  in  the  margin  of  the  draft, 
for  the  insertion  of  this  prayer,  spediying  the  names  of  the  per- 
sons agdnst  whom  process  is  to  be  prayed ;  and  care  must  be 
taken  in  so  doing  to  insert  the  names  of  all  the  persons  who  are 
intended  to  be  made  defendants ;  because  it  has  been  held  that  the 
mere  naming  of  a  party  in  a  bill,  without  praying  process  against 
him  as  a  defendant,  is  not  to  be  considered  as  rriaking  him  a  party,* 
even  where  he  is  out  of  the  jnrisdiction  of  the  Court.'  Some 
doubt  appears  to  have  been  thrown  upon  the  last  proportion  by 
the  decision  of  Sir  J.  Leach  V.  C.  in  JBaddoch  t.  Thomlittaon,*  in 
which  his  Honor  expressed  an  opinion  that  where  a  party  inter- 
ested in  the  subject  of  a  suit  is  charged  by  the  bill  to  be  out  of  the 
jurisdiction  of  the  Court,  but  is  not  named  in  the  prayer  for  pro- 
cess, the  omission  will  not  render  the  record  defective  ;  although 
it  is  usual  and  convenient  that  process  should  be  prayed  against 
them,  in  order  that  if  they  come  within  the  jurisdiction,  process 
may  issue  against  them  without  amending  the  bilL  In  a  subse- 
quent case,  however,  before  Sir  C.  Pepya  M,  R.  the  point  again 
came  under  the  notice  of  the  Court,  when  his  Honor, — after  re- 
ferring to  a  manuscript  report  of  another  case  before  Sir  J.  Leach,* 
in  which  that  learned  Judge  bad  sdd,  that  it  was  not  enough  to 
state  that  persons  who,  in  respect  of  interest,  were  necessary  par- 

1  In  tbe  CMC  of  ■  corpanidoa  ■  proper  fonnerprecticeiaNev  YDrk,p*rtiMinif[M 

fbrm  nonld  omit  Uie  word  "  penonnlLj',''  be  treated  ■■  defenduils,  by  B  cImt  iTaU- 

■nd  Hfter  the  word  "  appear,"  in  this  line,  meat  in  the  bill   to  that  effect,  without 

iiuert  "  iccordiag  to  law."    1  Uoff.  Cli.  bB.  praying  the  Mubpmia.     The  reuoa  kitbb 

*  Hind.  IT.  wu,  that  in  that  Stala  tbe  niiptma  wu 

■  Story  £q.  PI.  j  44.    A  penon.  whom  iuued  or  course,  and  that  ■  formal  pra.Tcr 

the  bill  pravB  to  be  made  aparty,doea  not  was  nnnacuiary  to  sntiile   the   jJaiotif 

theteby  become  a  p^rty ;  to  make  him  >uch,  to  proceui.     Bnsher  t.  Van  Cortlaodt,  t 

E recess  must  be  issued  and  served  upon  John.  Ch.  l*h;  Elmandorf  v.  DeUucr,  1 

im.     Bond  «.  Hen.iricke,  I  A.  K.  Marsh.  Uopk.  G». 

SSij  see  Huston  i.  H'Clarty,  8  Litt.  17*;  *  Windsor  c  Wiadaor,  3  Dick.  TOT. 

VerpUnck*.  Merc.  Ins.  Co.,  2  Paige.  438;  ■  2  S- &  S- SIS. 

-  Lyle  V.  Bndfbrd,  T  Monroe,  IIB.    B;  the  *  Huum  v.  De  Ta«lat. 
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ties,  were  out  of  the  jurisdiction,  but  that  the  bill  mu$t  go  on  to  Ch.  vi.  §  5. 
pray  process  against  them,  —  said  that  he  was  of  opinion  that  the 
principle  of  the  manuscript  case  ought  to  be  followed,  and  there- 
fore allowed  a  demurrer  which  had  been  taken  ore  tenics  for  want 
of  a  necessary  party,  who  had  been  charged  to  be  out  of  the  juris- 
diction, but  against  whom  no  process  had  been  prayed  when  he 
should  come  within  it.^ 

If  the  defendant  be  a  peer  of  the  realm,  or  entitled  to  the  privi- 
lege of  peerage,  he  has  a  right  before  a  subpoena  is  issued  against 
him,  to  be  informed,  by  letter  from  the  Lord  Chancellor,  of  the 
bill  having  been  filed ;  this  letter  is  called  a  letter  missive,  and 
must  be  accompanied  by  a  copy  of  the  bill.  In  consequence  of 
this  privilege  of  peerage,  the  practice  is,  that  in  all  cases,  where 
peers  are  defendants,  the  usual  prayer  for  process  is  preceded  by  a 
prayer  for  a  letter  missive,  in  the  following  words :  ^  May  it  please 
your  Lordship  to  grant  unto  your  orator  your  Lordship's  letter 

missive,  to  be  directed  to  the  said  Earl  of ^  directing  him  to 

appear  and  answer  your  orator's  said  bill,  or  in  default  thereof  his 
Majesty's  most  gracious  writ  of  mbpo&na^^  &c} 

When  the  Attorney-General  is  made  a  defendant  to  a  suit,  as  he 
is  always  supposed  to  be  in  Court,  the  bill  does  not  pray  any  svb' 
ppena  s^ainst  him,  but  merely  that,  upon  being  attended  with  a 
copy  of  the  bill,  he  may  appear  and  put  in  an  answer  thereto.* 


1  Taylor  v.  Fisher,  RolFs  Sittings  after 
Hil.  Term,  1886,  MS.;  see  Story  £q.  PL 
{  44  and  note;  Mitford  Eq.  Pi.  by  Jeremy, 
166;  Milligan  v.  Milledge,  8  Crancli,  220; 
Laviliart  v.  Reilly,  8  Desaus.  690.  The  22d 
Equity  Rule  of  die  Supreme  Court  of  the 
United  States,  jMnuary  Tenn,  1842,  has 
provided,  that  **  If  anv  persons,  other  thsn 
those  named  as  defendants  in  the  bill,  shall 
appear  to  be  necessaiy  or  proper  parties 
thereto,  the  bill  shall  aver  the  reason  why 
tbev  are  not  made  parties,  by  showing  them 
to  be  without  the  jurisdiction  of  the  Uourt, 
or  that  the^r  cannot  be  joined  without  oust- 
ing the  jurisdiction  of  the  Court  as  to  the 
other  parties.  And  as  to  persons  who  are 
without  the  jurisdiction,  and  may  properly 
be  made  parties,  the  bill  may  pray,  that 
process  mav  issue  to  make  them  parties  to 
the  bill,  if  they  should  come  within  the  ju- 
ris'iiction.**  The  23d  Rule  is  as  follows: 
**  The  prayer  for  process  of  $uhpcBna  in  the 
bill  shall  contain  the  names  of  all  the  de- 
fendants named  in  the  introductory  part  of 
the  bill,  and  if  any  of  them  are  known  to 


be  infants  nnder  age,  or  otherwise  under 
guardianship,  shall  state  the  fact,  so  that 
the  Court  may  take  order  thereon  as  jus- 
tice may  require,  upon  the  return  of  the 
process.  If  an  ii^nnctiou,  or  writ  of  ne 
txeat  regnOf  or  any  other  special  order 
pending  the  suit  is  asked  for  in  the  prayer 
for  relief,  that  shall  be  sufficient,  without 
repeating^! he  same  in  the  prayer  for  pro- 
cess." rrovision  is  made  for  service  of 
notice  on  defendants  residing  out  of  the 
Commonwealth,  in  the  Rules  for  the  Reg. 
of  Prac  in  Chan.,  in  Massachusette, 
Rule  6. 

s  Hind.  18.  In  the  case  of  corporations 
aggregHte,  the  process  of  tubpcuia  is  the 
same  as  in  ordmnry  cases;  but  the  bill 
sometimes  prays,  that  in  case  of  their  de- 
fault to  appear  and  answer  the  bill,  the 
writ  of  distringas  may  issue  to  compel 
them  to  do  so.  Coop.  Eq.  PI.  16,  17; 
Harvey  v.  East  Ind.  Cfo.,  2  Vem.  896;  1 
Harris  Ch.  Pr.  149;  Story  £q  PI  $  44. 

s  Ld.  Red.  46. 


Section  YI.  —  In  what  Cases  the  £iU  must  be  accompanied  by  a 


o  There  are  cert^Q  caeea  in  which  it  is  necessary  that  the  Ull 

"•^'  should  be  accompanied  by  an  affidavit,  to  be  filed  with  it,  and  io 
Dt«;  which  the  omission  of  such  accompaniment  will  render  the  bill 
hable  to  demurrer.'  Thus,  when  a  bill  is  filed  to  obtun  the  benefit 
of  an  inBtrument  upon  which  an  action  at  Law  would  He,  npon  the 
ground  that  it  is  lost,  and  that  the  plaintiff  in  Equity  cannot  there- 
fore have  any  relief  at  Law,  the  Court  requires  that  the  bill  should 
be  accompanied  by  an  affidavit  of  the  loss  of  the  instrument.*  I^ 
however,  the  objection  is  not  taken  by  demurrer,  but  tbe  cause 
proceeds  to  a  hearing,  and  the  answer  of  the  defendant  admits  the 
loss  or  destruction  of  the  instrument,  then  tbe  Court  has  jurisdic- 
tion, and  the  objection  for  want  of  the  affidavit  will  be  overmled.* 
So,  in  suits  for  the  discovery  of  deeds  and  writings,  and  for  relief 
founded  upon  such  instruments,  if  the  relief  prayed  be  snob  as 
might  be  obtained  at  Law,  on  the  production  of  deeds  or  writingB, 
the  plaintiff  must  annex  to  bis  bill  an  affidavit  that  they  are  not  in 
his  custody  or  power,  and  that  he  knows  not  where  they  are,  uoless 
they  are  in  the  hands  of  the  defendant.^ 

But  a  bill  for  a  discovery  merely,  or  which  only  prays  the  delivery 
of  deeds  or  writings,  or  equitable  relief  grounded  upon  them,  does 

3  Bibb,  56e:  Stai7  Eq.  PI.  i  388;  Ld.  R«L 
ns,  324;  LiTinKstoii  t.  UvwgUnn.  1  Joba. 
Ch.  a»4;  [.«  lioj  r.  Vperl^r,  1  John.  Ch. 
417 ;  MunilHv  t.  Sbalitll,  Litl.  Sf  L.  Ct.  STS; 
LTnche.Wlll«rd.6Johii,Ch.842,8«.  For 
Ilie  reiuon  orthe  rule,  Bee  pai(,S94,89S, Dots. 
Ill  Tliornion  i.  Stew»rt,  7  Ltigh,  138,  it  vu 
held  that.  slthonKh  reicaliHj  an  HffidBrit 
of  the  Io9i  of  Ihe  bi.iid,  ic,  oueht  to  ba 
filed  with  n  bill  for  relief  upon  i  knl  bond, 
yet  if  aucb  offidai'it  ia  not  ko  filed,  but  » 


1  Wfaera  no  prelimimry  oriler  is  re- 
quired, it  is  not  {(BI1<'a"7  necetHry  that 
bills  'hould  he  iwom  to,  illfanugh  the  ui- 

s.  KiTiTnan,  Hnrring.  Ch.  343;  .Ter^me  v. 
Jerome,  5  Conn.  863.     A  hiil  in  Equity  to 

verified  by  affidsvit.     Hilloii  v.  Lolhrop, 
46  M»iDe.  397 :  [)in<ini"re  v.  Croi'Kmiti.  6S 


ne,  441. 


bill  n 


.    Lyod 


Allen,  308.  In  North  « 
ilBvit  of  the  truth  of  the  matterg  contained 
in  hia  bill "  is  u'ceaaary  to  give  Juriadie- 
tlon  ID  Ihe  Court  ot  Eqnilv,  under  the 
Statute  (Rev.  Code,  e.  7),  and  Ihe  want  of 
lUi'h  affidnvit  is  a  good  ground  for  a 
funeral  demurrer  BarrinKere.  Andrewi, 
ft-fonea  l-:i|.  {N  oats.  There  is  no  rule 
in  the  Uiiiled  Statea  Circuit  Court  for 
Maaaachusetta,  n^uirine  nn  oath  to  be  filed 
tcith  the  bill,  Woodworth  i>.  Kdwarda,  8 
Wood.  &  M.  m: 
ILd.  Ked.  124;  Walm^lev ».  Child,  1 
LordM 
I.  S.  1018;  Whit- 
church v.  ti.Udine,  a  P.  Wma  MI;  Pen- 
DiiiRtou  ».  Govern-T,  1  Blackf.  78;  Talia- 
fem>|i.Faate,SLeigh,&S;  Peart  v.  Taylor, 


BedingOeld,  13  Sim.  Sfi;  C 


cause,  this  is  sufBdent.  See  CaWtl  v. 
Mewinson.eUunf  303;  Jerome F.Jeratne, 
S  Conn  8S3;  Kennett  v.  Waller,  IS  IB. 
e7.  For  the  rorm  of  an  aSidavit  in  auch 
caaes.aee1  GranlCb.  Pr.  (2d  ed)  18;  and 
see  pott.  Chap.  XXXIV.,  §  3,  Biih  of  Dit- 
i«r«v.  Vol,  III. 

•  Croise  o    B 
Jur.  838;  Benni 

*  M'Elwecr.Sutton.lHillCh  83:Storr 
Eq.  PI.  Sf  288.  8l3i  Findlev  v.  Hiode,  I 
Pelara,  344  ;  LivingeloD  v.  liringalon,  1 
John.  Ch.  3ft4;  Campbell  r.  Shehluk.  IB 
Pick.  8,  18  to  30,  per  Shaw  C.  J.  For 
rr<rniuf»ffinavlt,aeeTal  III  .aiidiVrfim 
of  demurrer,  for  want  of  it,  tM  i  Tan 
Hay.  TB. 


!3  III. 
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not  require  such  an  affidavit.*  It  was  decided,  in  Sing  v.  King^*  Ch.  VI.  §  6. 
that  an  affidavit  is  also  unnecessary  in  the  case  of  a  bill  for  discov-  ^*^^  —' 
ery  of  an  instrument  which  has  been  fraudulently  cancelled  by  the  ^lesuirLB^ 
defendant,  and  to  have  another  deed  executed  :  for,  in  such  a  case,  discovexy 
if  the  plaintiff  had  the  cancelled  instrument  in  his  hands  he  could  ^  V  ^ 
make  no  use  of  it  at  Law,  and,  indeed,  the  relief  prayed  is  such  as  ^-execution 
a  Court  of  Equity  only  can  give ;  but,  in  Jiootham  r.Dawson,*  the  ^^^^^ 
authority  of  Sing  v,  Sing  appears  to  have  been  questioned,  and  a 
different  decision  come  to.  In  that  case,  the  bill  was  filed  for  the 
discovery  of  the  contents  of  a  bond  which  had  been  given  to  the 
plaintiffs,  as  parish  officers,  as  an  indemnification  for  the  expense 
of  a  bastard  child,  and  which  was  alleged  in  the  bill  to  have  been 
defaced  and  cancelled  by  tearing  off  the  signature  of  the  obligor, 
so  that  the  bond  was  no  longer  in  force ;  the  bill  also  prayed  an 
account  and  payment  of  what  was  due  on  the  bond,  as  well  as  the 
execution  of  a  new  one  for  the  future  indemnification  of  the  trus- 
tees. To  this  bill  the  defendant  demurred  :  ^  for  that  the  plainti£ 
ought,  according  to  the  niles  of  the  Court,  to  have  made  an  affidavit 
of  the  bond  being  defaced  and  avoided,  as  stated  in  the  bill ;"  and 
the  demurrer  was  allowed.  It  is  to  be  observed,  that  the  L.  C.  6. 
Macdonald,  in  his  judgment,  appears  to  have  proceeded  upon  the 
ground  that  the  plaintiffs  had  not  confined  themselves  to  seckin<^  a 
discovery  and  re-execution  of  the  bond,  but  had  gone  on  to  pray 
for  payment  of  the  sum  already  due :  though,  certainly,  that  dis- 
tinction does  not  appear  to  have  been  recognized  by  the  learned 
Baron  Thompson,  who  delivered  his  opinion  upon  the  occasion. 
It  is,  however,  submitted  that  the  reason  given  for  the  decision  in 
Sing  V.  Sing  is  quite  satisfactory :  for,  as  the  ground  for  the  in- 
terference of  a  Court  of  Equity  in  such  a  case  is  not  the  loss,  but 
the  cancellation  of  the  instrument,  so  as  to  render  it  impossible  to 
nse  it  at  Law,  no  relief  will  be  granted  by  the  Court  until  it  is  sat- 
isfied that  the  cancellation  has  taken  place,  by  the  production  of 
the  cancelled  instrument ;  whereas,  in  the  case  of  the  loss  of  a  doc- 
ument, the  Court  has,  in  general,  no  means  of  satisfying  itself  that 
the  document  has  been  lost  but  the  assertion  of  the  party  himself: 
which  it  consequently  requires  should  be  made  upon  oath. 

Another  case,  in  which  it  was  required  that  the  bill  should  be  No  longer 
accompanied  by  an  affidavit,  was,  where  a  bill  was  filed  under  the  J^^  ^  u^^ 
slat.  53  Geo.  III.  c.  159,  which  \ras  passed  for  the  purpose  of  limit-  ??,%'*"'5?°"' 
ing  the  responsibility  of  ship-owners  in  certain  cases.     This  Act  is  ship-ownen. 

1  Ld.  Red.  54:  fee  1  Ves.  S.  841,  844;  not  neceAsarv.    Peart  v.  Tavlor,  2  Bibb, 

Whitchurch  v.  Goldinir,  2  P.  Wms.  541;  666;  Ld.  Red.  124;  Laight  v.  Morgan,  1 

Anon.,  8  Atk.  17;  Dormer  v.   Fortescue,  Caines  Ca.  Rr.  845;  S.  C.  1  John.  Ch.  0; 

ifr.  132;  M'Elwee  v.  Satton,  1  Hill  Ch.  88;  Campbell  v.  Sheldon,  18  Pick.  18  to  20. 
Story  Kn.  Pi.  §  288.    Where  the  subject-  >  Mos.  192;  iind  see  Ld.  Red.  124. 

matter  of  the  writing  Is  properly  cogniz-  *  8  Auat.  869. 

able  in  Equity,  an  affidayit  of  the  lots  is 
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Ch.  VI.  §  6. 


Need  not  be 
sworn  simul- 
taneously 
with  filing 
bilL 


Affidavit 
required  in 
suits  to 
per^tuate 
testimony; 


I 


and  inter- 
pleader suits. 


THE  BILL. 

expressly  repealed  by  the  17  &  18  Vic.  c.  120,  §  4 ;  and  ^  the  Acts 
now  in  force  ^  for  the  above  purpose  contain  no  provision  similar 
to  that  contained  in  the  Act  of  Geo.  III.,  with  reference  to  an 
affidavit  accompanying  the  bill,  it  is  to  be  assmned  that  such  an 
affidavit  is  no  longer  necessary. 

Even  in  cases  in  which  the  legislature  has  expressly  directed 
that  the  affidavit  should  be  "  annexed  to  the  bill,"  it  is  not  neces- 
sary that  the  affidavit  should  be  sworn  at  the  same  time  as  the  bill 
is  filed :  but  it  is  the  usual  practice,  in  all  cases  in  which  an  affi- 
davit is  necessary,  to  have  it  sworn  a  day  or  two  before  the  bill  is 
filed.' 

The  other  cases,  in  which  bills  are  required  to  be  accompanied 
by  an  affidavit,  may  be  mentioned  here,  although  they  do  not  come 
within  the  description  of  bills  which  are  now  the  subject  of  discus- 
sion. These  are :  bills  for  the  purpose  of  perpetuating  the  testi- 
mony of  witnesses,  where,  from  circumstances,  such  as  the  age  or 
infirmity  of  witnesses,  or  their  intention  of  leaving  the  country,  it 
is  probable  the  plaintiff  wouM  lose  the  benefit  of  their  testimony : 
in  which  case,  an  affidavit  of  the  circumstances,  by  means  of  which 
the  testimony  may  probably  be  lost,  must  be  annexed  to  the  bill :  • 
and  bills  of  interpleader,  which  also,  to  avoid  a  demurrer,  must  be 
accompanied  by  an  affidavit  by  the  plaintiff  that  there  is  no  collu- 
sion between  him  and  any  of  the  parties.* 

1  "The  Merchant  Shipping  Act,  1854" 
(17  &  18  Vic.  c  104),  Part  IX.  §§  604, 614; 
"  The  Merchflnt  Shipping  Amendment 
Act,  1862  "  (26  &  26  Vic  c.  68),  §  64. 

2  Wfllker  V.  Fletcher,  1  Phil.  115;  12 
Sim.  420,  422 ;  6  Jur.  4 ;  but  see  Francome 
V.  Francome,  13  W.  R.  856, L.  C;  UJur.  N. 
S.  128.  The  affidavit  is  usually,  but  need 
not  be,  attached  to  the  bill.  Jones  v.  Shep- 
herd, 29  Beav.  293;  7  Jur.  N.  S.  250; 
Affirmed  by  L.  C  7  Jur.  N.  S.  228;  sub 
nom.  Shepherd  v.  Jones,  8  De  G.,  F.  &  J. 
66.  It  may  be  made  nn  exhibit  to  the  bill. 
See  forms  of  affidavit  in  Vol.  III. 

»  Ld.  Red.  150;  Phillips  v.  Carew,  1  P. 
Wms.  116;  Laight  v.  Morgan,  1  Gaines's 
Cas.  in  Error,  844;  S.  C.  1  John.  Ch.  429; 
Story  Eq.  PI.  ^  304,  809.  The  reason 
given  for  requiring  the  affidavit  is,  that 
the  proceeding  has  a  tendency  to  change 
the  jurisdiction  of  (he  subject-matter  from 
a  Court  of  Law  to  a  Court  of  Equity.  Ld. 
Red.  150,  151;  Story  Eq.  PI.  809.  "  This 
reason,"  says  Mr.  Justice  Story.  *'  is  per- 


haps not  quite  satisfactory."  —  ''  A  better 
ground  would  seem  to  be[  that  the  bill  has 
a  tendency  to  create  delays,  and  may  be 
used  as  an  instrument  unduly  to  retard 
the  trial ;  and.  therefore,  an  affidavit,  that 
the  bill  is  well  founded,  is  required.  The 
affidavit  should  be  positive  as  to  the  ma- 
'terial  facts. "  Story  Eq.  PI.  J  309 ;  and  see 
poU,  Chap.  XXXlV.  §  4,  BilU  to  Perpetu- 
ate Testimony.  For  form  of  demurrer  for 
want  of  such  affidavit,  2  Van  Hey.  78. 


4  Ld.  Red.  49;  Bignold  v.  Andland,  11 
Sim.  28;  Hamilton  v.  Marks,  6  De  G.  & 
S.  688.  In  Larabrie  v.  BrQwn,  1  De  G.  & 
J.  204;  28  Beav.  607,  leave  was  giv^n^to 
file  an  interpleader  bill  quantum  vaUat^'oa 
affidavit  of  the  plainUfis*  solicitor,  the 
plaintiffs  bein^  abroad,  and  timepressmg; 
out  the  affidavit  of  the  plaintifllB  was  after- 
wards, by  leave  of  the  Court,  filed  and  an- 
nexed to  the  bill,  nunc  pro  tunc.  Braith- 
waiters  Pr.  27.  Where  there  were  several 
plaintiffs  residine  in  distant  places,  leave 
was  given,  on  a  like  affidavit,  and  an  in- 
junction  Ranted  for  a  limited  time,  <m  an 
undertaking  to  file  the  usual  affidavit. 
Nelson  v.  Barter,  10  Jur.  N.  S.  611;  U 
W.  R.  857,  V.  C.  W.;  2  H.  &  M.  3S4; 
and  see/ms/.  Chap.  XXXIV.  §  8,  BilU  of 
Interpleader;  see  Wood  v.  Lyme,  4  De  G. 
&  Sm.  16;  Edrington  v.  Allsbrooka,  21 
Texas,  186;  Eden  Inj.  (2d  Am.  ed.)  401, 
402;  Shaw  v.  Coster,  8  Paige,  839;  Tohtn 
V.  Wilson,  8  J.  J.  Marsh.  67;  Manka  v. 
Holroyd,  1  Cowen,  691;  Ld.  Red.  14S. 
Such  an  affidavit  is  not  necessary  in  Con- 
necticut Nash  V.  Smith,  6  Conn.  421; 
see  Jerome  v.  Jerome,  6  Conn.  862.  For 
form  of  affidavit,  see  Vol.  III.  For  form 
of  demurrer  for  want  of  such  an  affidavit. 
WUlis,  442;  Equity  DraOs  (2d  Am.  ed.), 
77. 

A  bill  praying  for  an  injunction,  gener- 
ally requires  a  special  affidavit  to  support 
it  Eden  Inj.  (2d  Am.  ed.)  380,  881;  1 
Barb.  Ch.  Pr.  43,  44,  617;  1  Hofif.  Cb.  Pr. 
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It  is  to  be  observed  that,  in  cases  of  this  nature,  advantage  can 
only  be  taken  of  the  omission  of  an  affidavit,  by  demurrer ;  and 
where  a  plaintiff  instead  of  demurring  on  this  ground  in  the 
first  instance,  put  in  a  plea  to  the  whole  bill,  which  was  overruled, 
he  was  not  allowed  to  demur,  ore  tenua^  on  the  ground  that  the 
necessary  affidavit  was  not  annexed.^ 


Ch.  VI.  §  6. 


Omission  of 
affidavit  can 
only  be  taken 
advantage  of 
by  demurrer. 


78;  Hatch  v.  Euntaphieve,  1  Clarke  (N. 
*  T. ),  68 ;  Hammersley  «.  WyckoflT,  8  Paige, 
72;  Campbell  v.  Morrison.  7  Paige,  167; 
Holdrege «.  Gw^nine,  8  C.  £.  Green (N.  J.), 
26,  82;  Perkins  «.  Collins,  2  Green  Ch.  482; 
Bank  of  Orleans  v.  Skinner,  9  Paige,  805; 
Bogert  V.  Haight,  9  Paige,  297 ;  see  Wood- 
worth  V.  Edwards,  8  Wood.  &  M.  120.  It 
may  be  verified  bv  an  attorney.  Edrinfirton 
V.  Allsbrooks,  2lYexas,  186;  Toungblood 
V.  Schamp,  2  McCarter  (N.  J.),  42. 

In  Maine,  **  bills  of  discoveiy,  an^  those 
praying  for  an  injunction,  must  be  verified 
by  oath."  Chan.  Rule  1,  87  Maine.  581. 
This  rule  relates  to  the  pure  and  simple  bill 
of  discovery.  Dinsmore  v.  CrossmaUj  58 
llnine,  441 ;  Hilton  9.  Lothrop,  46  Mame, 
2d7. 

Where  the  facts,  on  which  the  claim 
for  an  injunction  is  made,  are  not  within 
the  knowledge  of  the  plaintiff,  he  should 
state  the  facts  in  his  bill  as  upon  his  infor> 
mation  and  belief,  and  annex  the  affidavit 
of  the  person  from  whom  he  obtained  the 
Information,  or  some  other  person  who  can 
awear  positively  to  the  truth  of  the  material 
allegations  in  the  bill.  Campbell  v.  Mor- 
rison, 7  Pai^e,  157;  Bank  of  Orleans  «. 
Skinner.  9  Paige,  805;  1  Hoff.  Ch.  Pr.  425; 
Youngbiood  v.  Schamp,  2  McCarter  (N. 
J^,  42,  48.  But  in  bills  charging  fV-aud, 
and  pra^ng  a  discovery,  or  in  any  case, 
where,  m  the  nature  of  things,  positive 
proof  cannot  be  ezpectec^  the  additional 
▼erification  may  be  dispensed  with,  and 
the  ii^unctbn  may  issue  on  the  affidavit 
of  the  plsintiff  founded  on  belief  alone. 
Toungblood  v.  Schamp,  2  McOuter  (N. 
J. ),  42 ;  Attorney-General  v.  Bank  of  Co- 
lumbia, 1  Paige,  511;  Campbell  v.  Mor- 
rison, 7  Paige,  157.  In  New  Jersey,  the 
affidavits  of  the  plaintiff,  made  after  filing 
the  bill,  are  not  competent  to  be  read 
npon  a  motion  for  an  injunction  and 
the  appointment  of  receivers.  Such  af- 
fidavits should  be  subjoined  to  the  bill, 
and  filed  with  it.  Brandred  t7.  Paterson 
Machine  Shop,  8  Green  Ch.  294,  809.  In 
Delaware,  a  creditor's  bill  must  contain  the 
averments  required  by  the  109th  Rule,  and 
those  averments  must  be  sworn  to  in  the 
jurat    Clark  v.  Davis,  Harring.  Ch.  227. 

When  a  writ  of  ne  exeat  regno  is  asked 
for,  an  affidavit  is  necesfiary  as  a  founda- 
tion for  obtaining  it.  1  Barb.  Ch.  Pr.  649, 
650;  Kice  v.  Hale,  5  Cush.  238;  1  Hoff. 
Ch.  Pr.  96;  Porter  v.  Spencer,  2  John.  Ch. 
169;  Seymour  v.  HasMrd,  1  John.  Ch.  1; 
Thome  v.  Halsey,  7  John.  Ch.  191 ;  Ger- 
noe  9.  Boccaline,  2  Wash.  C.  C.  180;  Gil- 
bert V.  Colt,  1  Hopk.  500;  Mattocks  v. 
Tremaine,  8  John.  Ch.  75. 


When  a  corporation  a^^gregate  is  plaintiff, 
the  bill,  from  the  necessity  of  the  case,  must 
be  verified  by  some  officer  or  agent  of  the 
corporation,  and  the  bill  should  be  signed 
by  the  officer  making  the  oath.  Bank  of 
Orleans  v.  Skinner,  9  Paige,  805 ;  1  Barb. 
Ch.  Pr.  44;  1  Hoff.  Ch.  Pr.  78,  79,  96; 
Youngbiood  v.  Schamp.  2  McCarter  (N. 
J.),  42,  48.  When  a  bill  is  to  be  verified 
by  the  oath  of  an  agent  or  attorney  of  the 
plaintiff,  it  should  be  drawn  in  the  same 
manner  as  a  bill  which  is  to  be  sworn  to 
by  the  plaintiff  himself;  stating  those 
matters  wliich  are  within  the  personal 
knowledge  of  such  agent  or  attorney  posi- 
tively; and  those,  which  he  has  denved 
from  the  information  of  others^  should  be 
stated  or  charged  upon  the  mformation 
and  belief  of  the  plaintiff.  And  the  oath 
of  the  agent  or  attorney  verifying  the  bill, 
should  state  that  the  agent  'has  read  the 
bill,  or  beard  it  read,  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  mat- 
ters which  are  therein  stated  to  be  on  the 
information  and  belief  of  the  plaintiff,  and 
that  as  to  those  matters  the  deponent  be- 
lieves it  to  be  true.  Bank  of  Orleans  v. 
Skinner,  9  Paige,  805 ;  Justices  v.  Cosby, 
5  Jones  Eq.  (N.  C.)  254.  Where  it  is  nec- 
essary that  a  bill  should  be  sworn  to  for 
the  puri>ose  of  calling  for  an  answer  on 
oath,  it  is  not  necessary  that  the  allega- 
tions of  the  bill,  verified  "by  oath  merely  for 
that  purpose,  should  be  sworn  to  positively. 
It  is  sufficient  that  the  person  verifying  the 
bill  swears  to  his  belierof  the  charges  con- 
tained in  it  Veeder  v.  Moritz,  9  Paige, 
871;  Triebert  V.  Burgess,  11  Md.  452. 

An  affidavit  to  a  bill,  atda  timet^  stating 
that  the  facts  in  the  bill  relating  to  the 

f)1aintiff 's  own  acts  are  true,  and  those  re- 
ating  to  others,  he  believes  to  be  true,  is 
sufficient.  Collins  v.  Barksdnle,  23  Geo. 
602.  And  generally,  in  all  bills  which  are 
to  be  verified  by  affidavit,  as  well  as  in 
answers  and  petitions,  the  several  matters 
stated,  charged,  averred,  admitted,  or  de- 
nied, are  required  to  be  stated  positively, 
or  upon  information  and  belief  only,  ac- 
cording to  the  fact.  Marsh  v.  Marsh,  1  C. 
E.  Green  (N.  J.),  896,  397;  2  Barb.  Ch. 
Pr.  680;  8  Hoff  Ch.  Pr.  (Appx.)  871. 

1  Hook  V,  Dorman,  1  S.  &  S.  227,  281; 
Crosse  v.  Bedingfield,  12  Sim.  85;  5  Jur. 
886;  Allen  v.  State  Bank,  1  Dev.  &  Batt. 
Eq.  6;  Findlev  v.  Hind,  1  Peters,  244; 
Woodworth  v.  Edwards,  8  Wood  &  M.  120. 
For  the  form  of  demurrer  in  such  cases,  see 
Willis,  481.  The  affidavit  mav  be  amend- 
ed by  leave  of  the  Court  Hamilton  t;. 
Marks,  5  De  G.  &  S.  688. 


If  there  are  several  pkintifil^  all  must  join  in  the  afSdavit,  unleM 
a  Batia&ctory  explanation  be  given  for  their  non-joJnder.'  If  a 
corporation  is  plaintiff,  the  affidavit  may  be  made  by  the  secretary 
or  other  responsible  officer.  The  affidavit  may  be  written  or  printed; 
and  a  copy  of  it,  but  not  necessarily  an  office  copy,  should  be  sealed 
at  the  Record  and  Writ  Clerks'  office,  and  annexed  to  each  copy  of 
the  bill  sealed  there  for  service,*  and  served  therewith. 


Section  VII.  —  Printing  and  Filing  tAe  BiU. 

lut  ba  After  a  bill  has  been  drawn  or  perused,  and  signed  by  counsel,  it 
'  must  (except  in  the  cases  mentioned  below)  he  printed  on  cream- 
wove,  machine-drawing,  foolscap  folio  paper,  19  lbs.  per  mill  ream, 
in  pica  type,  leaded,  with  an  inner  margin  about  three-quarters  of 
an  inch  wide,  and  an  outer  mai^in  about  two  inches  and  a  half 
wide.'  Dates  and  sums,  occurring  in  the  bill,  are  to  be  expressed 
by  figures,^ 
for  Where  a  bill  prays  a  writ  of  injunctjon,'  or  ne  exeat  regno,  or  is 

J)°J,to  "'^"^  ^"^  '^^  purpose  of  making  an  infant  a  ward'  of  Court,  bat  in 
vsrd  of  no  other  cases,'  a  written  bill  may  be  filed,  upon  the  undertaking 
ly  be  of  the  plaintifil  or  his  solicitor,''  to  file  a  printed  copy  w^ithin  four- 
1^.  teen  days.'  Written  bills  mnat  be  written  upon  paper  of  the  same 
printed  description  and  size  as  that  on  which  bills  are  printed;*  and  the 
D^ys.   costs  of  a  written  bill  will  not  be  allowed,  unless  specially  directed 

by  the  Court  in  disposing  of  tlie  costs  of  the  cause." 
ted  bUI       If  the  printed  bill  be  not  duly  filed,  the  Record  and  Writ  Clerk 
j^yil  '   ia  to  take  the  written  copy  off  the  file ; "  and  the  plaintiff  or  his 
'  t^^"    solicitor,  who  has. personally  undertaken  to  file  such  printed  copy, 

1  Braithwaite's  Pr.   2T,   and  Gibba  v.  *  Yatec.Lig:htbe*d,iaJur. VS4,T.C.T. 

Gibbfl.  there  dted;  and  for  rorm  of  iffids-  i  For  form  ofundertakinK,  »e  Vol.  ITT. 

vlt  in  that  case,  Me  Vol.  III.  The  undenakEn);  may  be  either  ind'ined 

>  Bnltfawaile'e  Pr.  37.     'So  fee  is  pay-  on  the  copy  biil  inlended  to  be  filpd    or 

able  on  flliiiir  an  affidavit  wlth.oranneied  be  written  on  aaeiwrate  pai>er.  to  be  Gbd 

to,  a  bill.     Ibid.  (here*ilh.     Bnitbnile'a  Pr.  iS. 

*  16  &  IS  Vic  c  8S,  i  I,  but  aee  J  S;  a  IS  &  Ifl  Vic  c  SB,  E  B.     The  printed 

Ord.    IX.   3.     It   is  the   bnainess  of  the  copv  must,  of  coiine,  be  ■  copy  of  the 

pliiintiff  to  gel  the  bill  printed,  bv  such  wriiten  bill  as  it  stands  at  the  lime  [be 

trinter  as  he  mny  select.    The  proof  or  the  printed  copy  is  Hied.    Bnithwaite'sPr.  IL 

ill  shotildbe  very  carefUtIv  examined  and  The  written  and  printed  copies  will  reowiD 

correcte.Kfot  which  a  fee  of  adperfolio  together  on  tbe  file.     IHd. 

is  allowed  bv  the  Reeul.  to  Ord.  2d  Sch.),  •  Ord.  6  March,  186Q.  r.  16. 

M  no  bill  will  be  filed  as  a  printed  bill,  <°  Ord.  XI,.  18;  see  Kit  v.  Burial  Boatd 

unlesBalleraiions(irany)  are  made  in  type.  ortslington,  2  W.  R.  6U,  V.C.  W.    Coaia 

Braithwaite's  Pr.  36.     But  a  printed  bill  of  wiitten  bill  allowed  on  subsequent  ap. 

with  wriiten  alternlions  may  be  filed  as  a  plleation  ;    directioD    barins    been    ac^- 

written  bill,  wheie  a  written  bill  could  be  dentally  omitted  ;    but  without  oosU  of 

filed.    Ibid.   Somedirectlomestotheman-  application      Hewitt  e.  Wbite,  11  Jui-.  N. 


.  which  the  nroof  should  be  corrected  S.  46:  14  W.  R  120,  V.  C.  K. 
be  found  in  Vol.  III.  H  The  practice  of  theoffice  is  to  takclba 

Ord  IX.  3.  written  bill  off  the  file  on  Uie  Hftaeulb  day, 

■j.iLi._i  r_i__i.  r._    _   !_»_..,    .,  m  but  St  Is  HOt  dostToyed.    Brsithwajta's  Pi. 

a*. 


*  Filklnnd  Island*  Co.  v.  Lofbne,  8 
B.  561,  L.  JJ, 
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is  to  pay  to  the  defendant  all  his  costs  of  the  salt,  such  costs  to  be    Ch.  Yl.  §  r. 
taxed  and  recoverable  without  ftirther  order;  and  the  certificate  of  ^— — y    — ^ 
the  Record  and  Writ  Clerk  of  the  non-filing  of  the  printed  bill  is  off  the  file, 
to  be  sufficient  authority  to  the  taxing  master  to  tax  the  costs.^         be  paid\y  ^ 

The  Court  has  a  discretionary  power,  in  a  proper  case,  to  allow  ^®  plaintiff. 
the  written  bill  to  be  restored  and  a  printed  bill  to  be  filed  after  J^J^^  ^^® 
the  expiration  of  the  fourteen  days,'  on  an  application,  by  motion,  fourteen 
to  the  Judge  to  whose  Court  the  cause  is  attached.    If  none  of  the      ^' 
defendants  have  entered  an  appearance,  the  application  may,  it  is 
conceived,  be  made  ex  parte:  otherwise,  notice  of  the  motion  must 
be  served  on  such  of  them  as  have  appeared,*  and  be  supported  by 
an  affidavit  accounting  for  the  delay ;  ^  and  the  defendants  will  be 
entitled  to  their  costs  of  appearing  on  the  motion.* 

If  a  printed  bill  be  filed,  and  there  is  a  discrepancy  between  it  Wliere 
and  the  written  bill,  the  defendant  may  move,  on  notice,  that  both  Sj^^^g^m 
bills  be  taken  off  the  file.*  written  biu. 

The  solicitor,  or  the  plaintiff  suing  in  person,  must  cause  to  be  Bill  must  be 
printed  or  written  upon  the  bill,  his  name  and  place  of  business,  underwritten 
or  residence,  and  also,  if  his  place  of  business  (or  residence)  shall  and  address 
be  more  than  three  miles  from  the  Record  and  Writ  Clerks'  Office,  ^JuSf ot" 
another  proper  place,  to  be  called  his  address  for  service  (which  of  plaintiff 
must  not  be  more  than  three  miles  ti'om  that  office),  where  writs,  ^^|/'^ 
notices,  orders,  sunmionses,  and  other  written  communications  may 
be  left  for  him ;  and  where  any  such  solicitor  shall  only  be  the  agent 
of  any  other  solicitor,  he  must  add  to  his  own  name  or  firm  and  place 
of  business  the  name  or  firm  and  place  of  business  of  the  principal 
solicitor.' 

Every  original  bill  *  must,  at  the  option  of  the  plaintiff  be  dis-  and  mariked 
tinctly  marked,  at  or  near  the  top  or  upper  part  thereof,  either  with  for  one  of  the 
the  words  "  Lord  Chancellor,"  or  with  the  words  "  Master  of  the 
Rolls ; "  and  if  with  the  words  "  Lord  Chancellor,"  then  also  with 
the  name  of  one  of  the  Vice  Chancellors,  at  the  plaintiff's  option ; 
and  the  Record  and  Writ  Clerks  are  not  to  file  any  bill  which  is 
not  marked  as  above.* 


1  Old.  IX.  4.  When  proceedings  were 
ftayed,  however,  the  wniten  bill  was  or- 
deivd  to  be  retained  on  the  file.  Lord 
Abingdon  v.  Thomhill,8  W.  &  615,  V.  C. 
W.  And  so  where,  after  an  interim  order^ 
the  suit  w  t»  arranged.  Garland  v.  Riordan, 
S8  Beav.  448. 

*  Kerrand  v.  Corporation  of  Bradford,  8 
De  6.,  M.  &  G.  »d  :  2  Jur.  N.  S.  860;  af- 
flrming  21  Beav.  422;  2  Jur.  N.  S.  176. 

s  Moss  V.  Syers,  9  Jur.  N.  S.  1219  ;  11 
W.  K.  1047,  V.  C.  K. 

^  For  form  of  order,  see  Seton,  1242,  No. 
1.  An  indoisement,  signed  by  the  Regis- 
trar, on  the  printed  bill  intended  to  be 
Hied,  is  sufficient,  without  drawing  up  a 
formal  order,  where  no  direction  as  to  costs 


is  given;  see  Bank  of  Hindustan  o.  Hodg- 
son, 1864,  H.,  No.  276;  Bank  of  Hindustan 
V.  Kobinson,  1864,  H.,  No.  272.  For  forms 
of  motion  paper,  and  notice  of  motion,  see 
Vol.  UI. 

*  Moss  V,  Syers,  u6t  wp. 

«  Falkland  Island  Co.  v.  Lafone,  8  W. 
B.  661,  L.  JJ.  For  form  of  notice  of  mo- 
tion, see  Vol.  111. 

V  Ord.  111.  2,  6.  For  forms,  see  Vol. 
III.    • 

<  The  word  >^  bill "  includes  information. 
Cons.  Ord.  Prel.  Ord.  10  (4). 

*  Ord.  VI.  1.  The  Judge's  name  may 
be  added  in  writing  to  a  printed  bill,  if  in- 
advertently omitted.  Braithwaite's  Pr.  26. 


When  the  bill  has  been  marked  with  the  name  of  a  Jndge,  the 
'  cause  is  attached  to  hia  Court ; '  and  except  in  tiie  case  of  orders 
made  in  vacation,*  or  of  orders  of  course,'  all  further  proceedings 
in  the  cause,*  and  reheaiings  otherwise  than  by  way  of  appeal, 
must  be  had  before  him,  anless  the  cause  or  proceeding  is  removed 
from  his  Conrt  by  any  special  order  of  the  Lord  Chancellor,  or  the 
Lords  Justices.' 

An  order  for  the  transfer  of  a  cause  from  one  branch  of  the  Conrt 
to  another  will  be  made,  whenever  there  is  a  probability  of  conven- 
ience  from  so  doing.'  The  order  is  made  upon  motion,'  with  notice ;  * 
but  the  consent  of  the  Judges,  from  whom  and  to  whom  the  cause 
is  to  be  transferred,  and  the  leave  of  the  Lord  Chancellor,  or  the 
Lords  Justices,  to  give  notice  of  the  motion,  mnfit  be  first  obtained; 
the  conacBt  and  leave  are  usually  given  as  a  matter  of  course,  on 
the  ex  parte  application  of  counsel.*  If  leave  is  given,  the  motion 
will  be  placed  in  the  Court  paper  for  the  day  appointed  for  the 
hearing.'"  If  one  of  the  causes  is  attached  to  the  Rolls  Court,  the 
order  of  transfer  must  be  made  by  the  Master  of  the  Rolls,  as  well 
as  the  Lord  Chancellor  or  the  Lords  Justices.'^  The  order  of  trans- 
fer, when  passed  and  entered,  should  be  left  with  the  Record  and 
.Writ  Clerk,  for  entry  in  his  cause'  book." 
I  The  copy  of  the  bill  being  thus  prepared,  it  is  delivered  to  the 
'  Clerk  of  Records  and  Writs,  who  thereupon  writes  thereon  the 
date  on  which  it  is  brought  into  his  office,  numbers  it,  and  receives 
it  into  his  custody.   The  bill  is  then  said  to  be  filed,  and  of  record; 


1  Ord.  VI.  1. 

l-Ord.  VI.  11;  m  Han  e.  Rickets,  S 

BeHV.  i:  UoUoway  v.  Phillipa,  17  Jur.  STS, 
V.  C  W. ;  Price  o.  Gwdner,  1  Jnr.  N.  S. 
D76,  V.  C.  W-i  Beui  V.  Griffllbs,  ib.  1015, 

'»  Ord." VI.  9;  18  &  14  Vic.  c.  86,  5  39 
Huan  o.  Uagaa,  IB  Jur.  887,  V.  C.  K. 

*  But  B««  Ord.  XXXV.  69. 

s  Ord  VI.  6;  gee  Earl  of  Slirewsburv  < 
TTBppes,  2  Ue  G-.  F.  &,  J.  173;  Faxwell  i 
Botiock,  1-2  W.  R.  738,  L.  C.  Upon  ■□ 
Ttce-Chtncellor  ceaging  la  hold  oHiCc,  th 
■  cause,  uuleBs  removed  bj  may  gpfcialord* 
of  the  Lord  ChinceLloT  or  Lorag  Jugiice 


canga  Mucbed  to  anottier  branch  of  Iha 
CDan,iee  Wrigbl  f.  Irving,  10  Sim.  625; 
BrvBon  o.  Warwick  Canal  Company,  18 
Jur.  898,  V.C.  W.i'VVeedinKO.  Weedins, 
1J.&H.42*. 

*  Curlewis  c.  Whidbome,  10  W.  R.  261, 
L.  JJ.;  Sidebottom  v.  Sidebottom,  14  W. 
E.  607,  L.  JJ.;  tee  ante,  p.  70;  and  prut 
Cbap.  XIX.  S  1,  Ditmimns  Bill*. 

'  far  ibrmg  of  notice  of  motian,  ace  Vol. 
IlL 


coj,,e. 


•  A«  to  aerrice  of  the  notice  of_ni 
1  the  hearing,  ace 
.  Motiotu.     The  p 
>t  t>B  provided,  i 


i^iBtbeni 

i,{80;Setnn, 1268;  and 
ante,  p.  70,  note,     hor  fbmu  of  order  Ux 
the  transferof  oaiu)e<i,Me  Seton,  1168,  Noa. 
1-4.     Tberelnnnferotacauaewbichhaa     ' 
twen  trangferred  under  a  General  Urder  ■• 

ai  lo  gucb  retrensrer,  see  Sidebotlom  ■! 
Sideboltom,  7  W.  K.  1D4,  L.  C.  ;  Tiffin  «. 
l-arker,  12  W.  R.  flflS,  I,  I!  ;  PlatI  i*.  W«I- 
ler,  L.  R.  1  Ch.  Ap.  471,  L.  JJ. ;  Piecroid 
V.  'Irangallnnlic  Company,  U  W.  H.  781, 
L.  C.  ;  Whiitokcr  *.  Foi,  Md.,-  Betu  K 
Kimmel,  iUd  Semble,  iba  order  is  in  th* 
nature  of  an  order  niii,  and  notin  of  Ota 
egH-en. 


3S°3: 


.  ForformoForderror 


.     .  1,  13e»,  No.  6.     Ibeorder.inauch 
le,  can  only  be  made  by  tbe  Lord  Chu- 
loT,  or  Lorda  Jngiicaa.im.    For  form  of 
,ics  of  motion,  SM  Vol.  111. 
*  Brailbwaite'a  Pr.  6M. 
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bat  before  this  process  is  completed  it  is  not  of  any  effect  in 
CJourt.^ 

If  the  bill  has  been  inadvertently  filed  without  the  signature  of 
counsel)  An  order  as  of  course  may  be  obtained,  on  motion  or  peti- 
tion, giving  leave  to  amend  by  adding  such  signature ;  ^  but  any 
defendant  who  has  appeared  may,  before  such  amendment  is  made, 
take  advantage  of  the  irregularity  by  demurrer,  or  by  special  motion 
to  take  the  bill  off  the  file.* 

The  copy  of  an  information  intended  to  be  filed  must  bear  the 
signature  of  the  Attomey-G^neraL^  To  obtain  this,  a  copy  of  the 
draft  is  left  with  him,  together  with  a  certificate  of  the  counsel  who 
settled  it,  that  it  is  proper  for  his  sanction,  and  also  a  certificate  of 
the  solicitor  for  the  relator  that  he  is  a  proper  person  to  be  relator, 
and  is  able  to  pay  costs ;  *  and  if  the  Attorney-General  approves  of 
the  draft,  he  will  then,  on  the  copy  to  be  filed  being  left  with  him, 
together  with  a  certificate  that  it  is  a  true  copy  of  the  draft  as 
settled  by  counsel,^  affix  his  signature  thereto.  The  information, 
so  signed,  is  then  filed,  in  the  same  manner  as  a  biU. 

The  bill  being  thus  filed,  the  defendant  is  entitled,  after  appear- 
ance, to  demand  firom  the  plaintiff  any  number  of  printed  copies  not 
exceeding  ten,^  on  payment  for  the  same  at  the  rate  of  one  half- 
penny per  folio  •  of  seventy-two  words.* 


Ch.  VI.  §  7. 


Name  of 
counsel  may 
be  added  by 
order,  if 
accidentally 
omitted. 


Information 
most  be 
signed  by 
Attorney- 
General. 


Defendant 
entitled  to 
ten  copiea 
of  bill,  on 
payment. 


1  Old.  I.  86,  46,  48;  Old.  VIII.  8.  The 
fee  on  filing  the  bill  is  20j.  biffl^er  scale, 
and  lOt.  lower  scale;  and  is  paid  by  Chan- 
cery Fee  Fund  Stamps,  affixed  to  the  bill. 
Where  a  written  bill  has  been  filed,  no  fee 
is  payable  on  filing  the  printed  bill.  Jones 
V.  Batten,  0  Hare  Ap.  67  ;  S  De  G.,  M. 
&  G.  111.  As  to  using  several  stamps,  see 
Brain  v.  Brain,  9  Hare  Ap.  90,  and  Ord. 
XXXIX.  7.  The  Circuit  Courts  of  the 
United  States,  as  Courts  of  £quity,  shall 
be  deemed  always  open  for  the  purpose  of 
filing  bills,  answers,  and  other  pleadings, 
and  Tor  issuing  and  returning  mesne  and 
final  process,  &c  Equity  Rule  1 ;  and,  by 
Equity  Kule  11,  it  is  provided  that  no  pro- 
cess of  tubpana  shall  issue  from  the  clerk's* 
office  in  any  suit  in  Equity,  until  the  bill 
is  filed  in  the  office. 

In  Massachusetts,  the  plaintiff  must  file 
his  bill  before  or  at  the  time  of  taking  out 
the  mbptBiM ;  and  no  injunction  or  other 
woceeuiog  shall  be  ordered  until  the  bill 
IS  filed,  unless  for  good  cause  shown.  Rule 
S  «f  the  Rules  for  Practice  in  Chancery. 
In  Vermont,  no  injunction  shall  be  issued 
in  any  case  until  the  bill  shall  have  been 
filed.  Genl.  Sts.  c.  29,  §§  66,  66;  Howe  ir. 
Willani,  40  Vt  664.  The  cause  is,  in  fact, 
pendioir  in  the  Court  firom  the  tune  th^ 
Chancellor  makes  the  order  for  issuing  the 
injunction.    Howe  t.  Willard,  f^pro. 

Before  entry  of  a  bill  in  Equity  in  Mas- 
sachusetts, if  the  i>laintiff  is  not  an  inhabi* 
tant  of  the  State,  it  must  be  indorsed  by 
some  sufficient  person,  who  is  such  inhab- 
itant; GenL  Sts.  o.  128,  §  20;  unless  the 


failure  to  have  it  so  indorsed  has  occurred 
by  accident,  mistake,  or  inadvertence  ;  in 
which  case  the  plalntiflT,  at  any  stafe  of 
the  cause,  may  have  leave  to  fnmisn  an 
indorser  upon  suitable  terms.  SL  Mass. 
1866,  c.  46.  A  suit  in  Equity  is  commenced, 
it  seems,  when  the  bill  is  filed.  McLin  v. 
McNamara,  2  Dev.  &  Bat  Ch.  82  ;  Asten 
V.  Galloway,  8  Ired.  Ch.  126. 

By  Chancery  Rule  12,  in  New  Jersey, 
the  clerk  of  the  Court  of  Chancery  is  re- 
quired to  keep  in  his  office  a  docket,  in 
which  he  shall  enter  the  titles  of  all  suits 
brought  in  the  Court,  and  a  memorandum 
of  every  paper  filed  in  the  same,  under  the 
title  o/the  suit,  with  the  time  of  filing  and 
the  name  of  the  solicitor  of  each  party,  and 
also  an  alphabetical  index  to  the  same ;  and 
the  said  docket  shall  be,  at  all  proper  hours, 
accessible  to  the  bar.  By  the  16th  Equity 
Rule  of  the  United  States  Courts,  upon  the 
return  of  the  sti6peena,  as  served  and  ex- 
ecuted upon  any  defendant,  the  clerk  shsll 
enter  the  suit  upon  his  docket  as  pending 
in  the  Court,  and  shall  state  the  time  of 
the  entry. 

S  Braithwaite*s  Pr.  28 ;  and  see  Cop- 
peard  v.  Mayhew,  22  L.  J.  Ch.  408,  M.  R. 

*  uinte,  p.  812. 

«  Braithwaite*s  Pr.  26. 
^  For  forms  of  these  certificates,  see  VoL 
III. 

« md, 

7  16  &  16  Vic  e.  86,  §  7;  Ord.  IX.  6. 
For  form  of  application,  see  VoL  III. 
B  Ord.  XL.  19. 

•  BeguL  to  Old.  IV.  4. 


The  2  A  3  Vic.  c.  11,  S  7,  provides,  tli&tno  lit  pendens  BhaHhiui 
'  a  purchaser  or  mortgagee  without  express  notice  thereof^  unless  and 
until  a  memorandum  or  minute  *  contiuning  the  name,  and  the  usual 
.  or  last  known  place  of  abode,  and  the  title,  trade,  or  profee^on  of  the 
person  whose  estate  is  intended  to  be  affected  thereby,  and  the  Court 
of  Equity,  and  the  title  of  the  cause  or  information,  and  the  day  when 
the  bill  or  information  vaa  filed,  shall  be  left  with  the  Senior  Ma«ter 
of  the  Court  of  Common  Pleas  :  who  is  required  by  the  Act  forth- 
with to  enter  the  same  in  a  book,  provided  for  that  purpose,  in  dpha^ 
betical  order,  by  the  name  of  the  person  whose  estate  is  intended  to 
be  affected  by  such  lis  pendent.* 

The  memorandum  or  minute,  containing  the  particulars  required 
by  the  Act,  must,  by  the  regulations  of  the  office,  be  on  parchment 
and  a  separate  memorandum  is  required  for  every  defendant  or 
other  person  in  whose  name  the  registry  is  proposed  to  be  made.* 

The  plaintiff's  solicitor,  or  other  person  leaving  this  memoran- 
dum with  the  Senior  Master,  is  required  to  sign  an  admission  of 
having  left  it,  and  to  take  a  receipt  ibr  it.* 

The  Act  above  cited  also  provides,  that  such  lis  p^idena  shall, 
after  the  expiration  of  five  years  from  the  date  of  the  entry  thereot^ 
be  null  and  void  against  lands,  tenements,  and  other  hereditaments, 
as  to  purchasers,  mortg^ees,  or  creditors,  unless  a  like  memorui- 
dum  or  minute  as  was  required  in  the  first  Instance  is  ag:dn  left 
with  the  Senior  Master  within  five  years  before  the  execution  of 
the  conveyance,  settlement,  mortgage,  lease,  or  other  deed  or  in- 
strument vesting  or  transferring  the  legal  or  equitable  right,  title, 
estate,  or  interest  in  or  to  any  purchaser,  or  mortgagee  for  vAluable 
consideration,  or,  as  to  creditors,  within  five  years  before  the  right 
of  such  creditors  accrued ;  and  ho  toties  qvoliea  at  the  expiration  of 
every  succeeding  five  years  ;*  and  the  Senior  Master  is  forthwith 
to  re-enter  the  same,  in  like  manner  as  the  same  was  originally 


Until  recently,  no  provision  was  made  by  statute  for  the  di^ 
charge  of  a  lis  pendens/''  but  by  the  23  &  24  Vic.  o.  115,  §  2, 


K! 


For  rDTin  of  mcToonDdum,  bob  VoL  mentt,  dccreu,  orders,  or  mlea,  within 
five  feara  Ijeforfl  tbs  execDiion  or  the  coa- 
Tej'siice,  &c.,  or,  as  to  creditan,  wilhin 
ttve  ypan  befure  [heir  rigbu  accmed:  al- 
cirea;  oauiiora  •  n  r.  acii,  though  more  than  tifc  yuan  hsTe  elapKd 
s  the  Act,  ibid. ;  BeHsmyo.  aiuce  the  1«Bt  previoQi  registratioo  btton 
Sabme,  1  De  U.  &  J.SBS;  3  Jur.M.  S.  UiSi  sacb  niemonindum it  lef^;  and  KhKuffM- 
Tyler  E.  Thomu,  3G  Bobt.  47;  NortcliHe  li«  upon  ever}*  re-reK>»tr]'.  As  to  whetner 
V.  Wacburtoii,  B  Jur.  N.  S.  8i3,  V.  C.  H.;  ttiie  pTov»ioii  applies  to  a  btptudaiLut 
it.  eei,  L.  C.  1  &  S  Vic.  c  11,  j  7 ;  SuKd.  V.  &  P.  &M. 

■  Pask'sfr.  12.  *  3  &S  Vic.  c.  11,$}  4, 1.    For  each  re- 

•  Ibid.     A  Tee  of  li.  9d.  is  pnjable  for       tnXry  the  fes  is  It. ;  lea  jt  4,  T.     For  ibnn 
each  entrr.    3&S  Vic.  c  11.  S  7.  ofmemoTfindumtobouMdoua  rrmEiMiT. 

•  By  the  18  &  IB  Vic  c.  16,  §  fl,  it  is       see  Vol.  HI.  ' 
■uffluienl  ir  (ha  memorandum  n  left  with           1  Pagk's  Fr.  ItT. 

tha  Senior  Maater,  for  n-mga%rj  of  judg- 
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it  is  now  enacted,  that  the  Senior  Master,  upon  the  filing  with  him  Ch.  VI.  §  8. 
of  an  acknowledgment  by  the  plaintiff  in  the  form  or  to  the  effect 
therein  mentioned,^  shall  be  at  liberty  to  enter  a  satisfaction  or 
discharge  as  to  any  registered  pending  suit  or  lis  pendens  ;  and  he 
may  issue  certificates  of  the  entry  of  any  satisfaction  or  discharge.' 
The  practice  which  prevailed  prior  to  this  Act,  and  which  may 
still  be  resorted  to,  for  the  purpose  of  getting  the  registry  of  a 
lis  pendens  discharged,  is  to  obtain  an  order  in  the  cause,  as  of 
course,  at  the  Rolls,  on  a  petition  presented  by  the  plaintifl^'  or 
by  a  defendant  or  other  person  interested,  with  the  consent  of  the 
plaintiff's  solicitor  subscribed  to  the  petition;*  or,  where  the 
plaintiff  will  not  consent,  by  a  special  petition  or  summons  ^  in 
the  cause,  which  must  be  served  on  the  plaintiff's  solicitor,  and  be 
supported  by  evidence  showing  that  the  purposes  for  which  the 
suit  was  registered  have  been  satisfied.  This  order  is  filed  with 
the  Senior  Master:'  and  the  person  leaving  it  is  required  to  sign  an 
admission  of  having  left  it,  and  to  take  a  receipt  for  it.  The 
officer  will  thereupon  enter  on  the  register  a  memorandum  of  the 
date  of  the  order,  and  affix  thereto  a  stamp,  bearing  the  word 
«*  satisfied."* 


Section  VIII.  —  Amending  the  BiU. 

When  a  plaintiff  has  preferred  his  bill,  and  is  advised  that  the  in  what  cmm 
same  does  not  contain  such  material  facts,  or  make  all  such  per-  ^^"®' 
sons  parties,  as  are  necessary  to  enable  the  Court  to  do  complete 
justice,  he  may  alter  it,  by  inserting  new  matter,'  or  by  adding  By  inserting 
such  persons  as  shall  be  deemed  necessary  parties ;  ot  in  case  the  ^^i^^ 
original  bill  shall  be  found  to  contain  matter  not  relevant,  or  no  By  omiarion 
longer  necessary  to  the  plaintiff's  case,  or  to  name  as  parties  per-  <«  n>»ttcr  or 
sons  who  may  be  dispensed  with,  the  same  may  be  struck  out ;  the  ^^ 
original  bill,  thus  added  to  or  altered,  is  termed  an  amended  bill.' 

1  For  the  form  of  such  acknowledgment,      285  n. ;  Beardmore  v.  Gregoiy,  2  H.  &  M. 
Vol.111.  491;  11  Jur.  N.  S.  868.     OmXra,  Talbot «. 


<  The  tee  for  entering  satisfaction  is  2«.  Lord  Radner,  8  M.  &  K.  252. 

6d,  and  for  the  certificate  !«.•  28  &  24  8  Hinde,21.  A  written  bill  may  be  thns 

Vic.  c.  115,  §  2.  amended,  as  well  as  a  printed  'bill;   see 

s  For  form  of  petition,  see  Vol-  III. ;  and  McDougald  v.  WiUifnid,  14  Geo.  665 ;  pott^ 

for  form  of  order,  see  Pask's  Pr.  123.  411  to  418,  note  and  Rules  of  the  Courts  of 

4  For  form  of  consent,  see  Vol.  III.  the  United  States,  Massachusetts  and  New 

*  Fowler  v.Lilns,  V.C.  S.,  in  Chambers,  Hampshire,  there   stated.     Amendments 
15  June,  1855,  Reg.  Lib.  A.  1037.  can  only  be  granted  where  the  bill  is  de- 

•  See  Pask's  Pr.  117.  fecUve  m  parties,  or  in  prayer  for  relief, 
T  If  at  the  time  of  filing  the  bill  the  or  in  the  omission  or  mistake  of  a  fkct  or 

plaint.ff  had  no  title  to  the  relief  prayed,  circumstanceconnected  with  the  substance, 

ne  cannot  mnke  out  a  title  by  introducing  but  not  forming  the  f^ubstance  itself,  nor 

by  amendment  facts  which  have  subse-  repugnant  thereto.    The  latter  part  of  this 

Jineiitly  occurred.     Attorne^'-Gonertil  v,  piinciple  applies  to  all  pleadings  in  Equity, 

'ortreeve  of  Avon,  11  W.  R.  lOol,  L.  J  J. ;  as  well  aato  oiils.  Verplanck  v.  Merct  Ins. 

see  also  Godfrey  v.  Tucker,  83  Beav.  2(0;  Co  ,  1  Edw.  Ch.  46;  Lyon  «.  TallmHdge,  1 

9  Jur.  N.  S.  1188;  cases  cited,  88  Bear.  John.  Ch.  184;  Rogers  v.  Rogers,  1  Paige, 
VOL.  I.                                                   26 
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THB  BUX. 


^  ■  ' 


«, 


Ch.VI.S8. 


Original  and 
amended  bill 
constitute  but 
one  record, 

and  must  be 
taken  pro 
conftuo 
■  together. 

Amended 
bill  must  be 
addressed  to 
the  same 
Judge. 

Suit,  when 
necessaiy, 
only  deemed 
pendent  from 
time  of 
amendment 


'  But,  although  it  is  the  practice  to  call  a  bill  thus  altered  ao 
amended  bill,  the  amendment  is  in  fact  esteemed  but  as  a  con- 
tinuation of  the  original  bill,  and  as  forming  part  of  it ;  for  bodi 
the  original  an*d  amended  bill  constitute  but  one  record :  ^  so 
much  so,  that  where  an  original  bill  is  fully  answered,  and  amend- 
ments are  afterwards  made,  to  which  the  defendant  does  not  an- 
swer, the  whole  record  may  be  taken,  pro  confessOj  generally,*  and 
an  order  to  take  the  bill  pro  con/esso  as  to  the  amendments  only 
will  be  irregular.'  An  amended  bill  must  therefore,  in  all  cases, 
be  addressed  to  the  same  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  to  whom  the  original  bill  was  addressed,  although 
a  change  has  taken  place  in  the  custody  of  the  Greal  Seal  between 
the  times  of  filing  the  original  bill  and  the  amendment.^  But 
so  far  as  the  pendency  of  a  suit  can  affect  either  the  parties  to  it, 
or  strangers,  matter  brought  into  a  bill  by  amendment  will  not 


C!- 


424  J  Bowen  v.  Cross,  4  John.  Ch.  875; 
Renwick  v.  Wilson,  6  John.  Ch.  81  ;  BeU 
knap  V.  Stone,  1  Allen,  57'i;  Carey  v. 
Smith,  11  Geo.  589;  Larkins  v.  Biddle,  21 
Ala.  252.  Being  regarded  onl^v  with  ref- 
erence to  the  furmerance  ofjustice,  amend- 
ments, as  a  general  rule,  are  m  the  discretion 
of  the  Court,  especially  in  matters  of  mere 
form.  Smith  v.  Babcock,  8  Sumner,  410; 
Garlick  v.  Strong,  3  Paige, 440;  McElwain 
V.  Willis,  8  Paige,  505;  Huwell  v.  Sebring, 
1  McCarter  (N.  J.),  84.  Amendments  are, 
therefore,  always  allowed  with  great  lib- 
erality, until  the  proofs  are  closed.  Cock 
V.  Evan«,  9  Yerger,  287,  except  where  the 
bill  is  upon  oath.  Cock  v.  Evans,  vbi 
tupra ;  Cunningham  o.  Pell,  6  Paige,  055. 
In  ca'«e  the  bill  is  upon  oath,  there  is 
greater  caution  exercired  in  reference  to 
amendments.  Ibid,;  Verplanck  v.  Merct. 
In*.  Co.,  1  Edw:Ch.  46;  Swift  t>.  Eckford,  6 
Paige,  22 ;  Lluyd  v.  Brewster,  4  Paige,  588 ; 
Parker  v.  Grant,  1  John.  Ch  434  ;  Kogers 
V.  Kogers,  1  Paige,  424  ;  Wbitmarsb  v, 
Campbell,  2  Paige,  67.  So  where  the  ob- 
ject of  the  amendment  U  to  let  in  new  facts 
or  defences,  there  is  greater  reluctance  on 
the  part  of  the  Court  t>  allow  the  amend- 
ment where  it  depends  upon  parol  proof, 
than  where  it  depends  on  written  instru- 
menrs  omitted  by  accident  or  mistake. 
Smith  t>.  Babcock,  8  Sumner,  410  ;  Callo- 
way 0.  Dob^n,  1  Brock.  119.  And  the 
Court  will  not  allow  amendments  by 
inserting  facts  known  to  the  plaintifT  at 
the  time  of  filing  his  bill,  unless  some  ex- 
cuse is  given  lor  the  omission.  Whitmarsh 
V.  Campbell,  2  Paige,  67;  Prescott  v.  Hub- 
bell,  1  Hill  Ch  217.  Nor  where  the  mat- 
ter of  the  proposedamendment  m.ght  with 
reasonable  diligence  have  been  inserted  in 
the  original  bill.  North  Amer.  Coal  Co. 
V.  I)vett,2£dw.  Ch.  115. 

When  a  plaintiff  wisheti  to  amend  a 
aworn  bill,  he  must  state  the  proposed 
amendments  distinctly,  so  that  the  Court 
can  see  that  they  are  merely  in  addition 


to  the  original  bill,  and  not  inconsistent 
therewith.  He  must  also  swear  to  the 
truth  of  the  proposed  amendments,  and 
render  a  valid  excuse  for  not  incorporating 
them  in  the  original  bill;  and  the  applica- 
tion to  amend  must  be  made  as  »oon  as  the 
necessity  for  such  amendment  is  di«eoT- 
ered.  Kogers  v.  Rogers,  1  Paign,  424 ;  Whit- 
mariih  v.  Campbell;  2  Paige,  67 ;  Verplanck 
t;.  Merct.  Ins.  Co..  1  Edw.  Ch.  46;  Altree 
V,  Horden,  8  Lona.  Jurist,  81.  As  to  tiie 
stage  of  the  cause  at  which  applications 
for  leave  to  amend  should  be  made  and 
acted  apon,  see  Hewett  «.  Adama,  50 
Maine,  271 ;  Clark  v.  Society  in  Keene,  46 
N.  U.  272,  and  cases  cited  ;  Codington  «. 
Mott,  1  McCarter  ( N.  J. ),  480.     • 

1  Vere  v.  Glynn,  2  Dick.  441  ;  Hoyt  r. 
Smith,  28  Conn.  466;  Uurd  «.  Everett,  1 
Paige,  124;  Walsh  v.  Smytb.  8  Bland,  9, 
20  ;  U^Gnidy  v.  Barry,  1  Irish  Eq.  5«; 
Story  £<i.  Pi.  §§  832,  885;  Carey  r.  Sasiti^ 
11  Geo.  539. 

s  Jopling  V.  Stuart.  4  Yes.  619.  When 
the  plamtin  amends  nia  bill  after  answe^ 
if  a  further  answer  of  the  amended  biu 
becomes  necessary,  and  is  not  waived,  tfaa 
defendant  must  put  in  a  further  answer  to 
the  amendment;  or  the  plaintiff  will  be 
entitled  to  an  order  taking  the  wiiole  bUl, 
as  amended,  as  ooofessea.  Trust  tt  Fire 
Ins.  Co.  V.  Jenkins,  8  Paige,  589;  see 
Thomas  v.  Visitors  Fred.  Co.  Sciiool,  7 
jGill  &  J.  869;  Cowman  v.  Lovett,  10 
Paige,  559;  Tedder  v.  Stiles,  16  Geo.  1. 

*  3ticon  v.  Griffith,  i6.  n. ;  and  see  Luh 
don  V.  Readv,  1  S.  &  S.  44. 

^  If  the  description  of  the  plaintiff,  or 
his  next  friend,  is  not  the  same  as  wiien 
the  bill  was  filed,  the  new  description 
should  appear  in  the  amended  bilL  ILea 
V.  GiUespie,  7  Beav.  969.  271;  8  Jar.  50; 
but  the  name  of  his  solicitor  cannot  be 


altered,  unless  an  order  to  chan^  the  so 
lidtor  has  been  obtained.    Bmithwaite's 
Pr.  299. 


i4, 


AMENDINO  TB£  BILL. 


403 


have  relation  to  the  time  of  filing  the  original  bill,  but  the  suit  Ch.  vi.  §  8. 
will  be  80  far  considered  as  pendent  only  from  the  time  of  the  '— ^> — — ^ 
amendment.^ 

Where  there  is  a  bill  and  cross-bill,  and  the  plaintiff  in  the  orig-  piaintifi;  by 
inal  suit  amends  his  "bill  before  answer,  he  will  lose  his  priority  {^"hls^' 
of  suit,  and  his  right  to  have  an  answer  before  he  is  called  upon  to  pnont^r  over 
answer  the  cross-bill.*  ,  *^"*"" 

Amendments  to  a  bill  are  of  two  sorts :  those  which  relate  to  amending,  by 
parties,  and  those  which  affect  the  substance  of  the  case.'  Under  jjjy^^**°  °* 
a  common  order  to  amend,  as  the  plaintiff  may  be  advised,  the 
plaintiff  may,  before  a  defendant  has  appeared  to  the  bill,  strike 
oat  the  name  of  such  defendant,  or  the  name  of  a  co-plaintifi^  or 
add  plaintiffs  or  defendants ;  ^  after  appearance,  the  plaintiff,  under 
such  an .  order,  may,  it  seems,  before  answer,  add  the  names  of 
plaintiffs  or  defendants;  but  he  cannot  strike  out  the  n^nies  of 
plaintiff  or  defendants :  and  under  a  common  order  to  amend  by 
adding  parties,  the  plaintiff  cannot,  after  answer,  alter  his  bill,  by 
putting  in  the  names  of  other  peraons  as  co-plainti£&  with  himself,^ 
or  after  appearance  by  striking  out  the  names  as  plaintiffs  of  any 
persons  filling  that  character  upon  the  original  record : '  nor  can 
he  introduce  any  allegation,  against  the  original  defendants,  which 
is  not  necessary  to  explain  the  amendment.'' 

In  some  cases,  special  orders  may,  however,  be  obtained  for  the  Speci«]oider: 
purpose  of  altering  the  co-plain tif& ;  but  as  a.  diminution  of  the  ]|™nDece»- 
number  of  plaintifis  has  the  effect  of  lessening  the  defendant's  se- 
curity for  costs,  an  order  will  not  be  made  to  strike  out  the  names 
of  plaintiff  without  the  Court  also  providing,  at  the  same  time, 
that  security  for  the  costs  of  the  suit  shall  be  given,'  unless  such 
security  be  waived  by  the  defendants.  In  the  case  of  Brown  v. 
Sawer^  one  of  two  co-plaintifi^  who  had  authorized  the  institu- 


saxy. 


1  Ld.  Red.  330;  Long  v.  Burton,  2  Atk. 
918. 

>  Steward  v.  Roe,  3  P.  Wms.  434;  John- 
too  V.  Freer,  3  Cox,  871;  Noel  v.  King,  2 
Mad.  892;  and  see  noat.  Chap.  XX)llV. 
I  1,  Crvu  BWs.  But  if  the  pUintiff 
UBflDdfl  hifl  bill  before  he  knows  of  the 
flUng  of  the  croes-bill,  he  does  not  lose  his 
priority.  Gray  v.  Haig,  13  Beav.'  66.  The 
rale  stated  in  the  text  applies,  it  is  con- 
ceived, to  A  concise  statement,  which, ' 
wder  15  &  18  Vic  c.  86.  §  19,  may  be 
mbetitaied  for  a  croes-bilL  See  Mertena 
9.  Haigh,  IJ.  &  H.  231;  6  Jur.  N.  S. 
1288. 

*  Bj  statute  in  Massachusetts,  amend? 
■lents  may  be  allowed  by  changing  suits 
at  Law  into  proceedings  in  Equity,  or  pro- 
ceedings in  ICquity  into  suits  at  Law,  if 
the  same  be  necessafy  to  enable  the  plain- 
tiff to  sustain  his  action  for  the  cause  for 
vhich  it  was  intended  to  be  brought  St. 
1885,  c  179,  i  1;  see  WUliston  v.  Mich. 


South.  &  North.  Ind.  R.R.  Co.,  13  Allen, 
400  406. 
«'See  BnJthwaite's  Pr.  300. 

•  Lock  V.  Bagley,  1  W.  N.  65,  M.  R.; 
but  see  Hichens  v.  Congreve,  1  Sim.  500; 
see  also  Milligan  «.  Mitchell,  1  M.  &  C. 
488,  443;  see  1  C.  P.  Copp.  t  Cott.  85; 
Stoiy  £q.  PL  §  541,  note;  MiUerv.  McCan, 
7  Paige,  45L 

•  Fellowes  i^  Deere,  8  Beav.  358;  Slog- 
gett  V.  Collins.  18  Sim.  456;  7  Jur.  639; 
see  Maeon  v.  Yoik  &  Cumb.  R.K.  Co.,  52 
Maine^  107. 

7  Gibson  V.  Ingo,  5  Haie,  156;  11  Jur. 
555;  Barlow  v.  M'Murray,  L.  R.  2  Eq. 
420;  12  Jur.  N.  S.  519,  V.  C.  8. 

B  For  form  of  order,  see  Seton,  1258, 
No.  7;  Sweeny  v.  Hull,  Sausse  &  S.  662. 

»  8  Beav.  598;  5  Jur.  500;  see  Hart  r. 
Tulk,  6  Hare,  611,  613;  Bather  v.  Kears- 
ley,  7  Beav.  545;  M*Leod  v.  Lyttleton,  1 
Drew.  36;  Drake  v.  Symea,  7  Jur.  N.  S. 
899,  L:  JJ.;  3  De  G.,  ¥,  &  J.  49L    As  to 
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Order  to 
Btrike'out  the 
name  of  a 
pUintifi^  on 
terms  or^v- 
ing  security 
for  costs,  is 
not  a  matter 

of  COUTBe. 


Where 
allowed. 
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tion  of  the  suit,  refused  to  proceed  in  it ;  a  motion  was  there- 
upon made,  on  behalf  of  the  other  co-plaintiff  that  she  might  be 
at  liberty  to  am'end  the  bill  by  striking  out  the  name  of  the  co- 
plaintiff  who  had  refused  to  proceed,  and  by  making  him  a  defend- 
ant, and  that  he  might  be  ordered  to  pay  the  costs  occasioned  bj 
such  amendment,  and  also  the  costs  of  giving  any  security  for  costs 
which  the  defendants  or  any  of  them  might  be  declared  entitled  to 
in  consequence  of  such  amendment,  and  incidental  thereto,  and 
also  the  costs  of  and  incident  to  that  application,  to  be  taxed  as 
between  solicitor  and  client.  Lord  Langdale  M.  R.,  in  ^ving 
judgment  upon  the  motion,  said:  ^^The  suit  cannot  be  prosecuted 
unless  the  alteration  is  made,  and,  therefore,  justice  will  not  be 
done  unless  the  alteration  is  made ;  I  think,  therefore,  that  this 
order  must  be  made,  but  on  such  terms  as  will  be  just  towards  the 
defendants,  and  by  securing  the  costs  of  suit  already  incurred ;  and 
the  co-plaintiff  having,  by  revoking  the  authority,  made  this  ap- 
plication necessary,  ought  therefore  to  pay  the  costs."  ^ 

It  must  not  be  considered  as  a  matter  of  course  to  obtain  an 
order  to  strike  out  the  name  of  a  person  who  has  once  been  made 
a  plaintiff  in  a  cause,  even  upon  the  terms  of  ^ving  security  for 
costs.  In  the  case  of  the  Attorney-  Genercd  v.  Cooper  *  an  applica- 
tion w^as  made,  by  a  number  of  relators  named  in  an  information, 
to  strike  out  the  names  of  several  of  themselves.  Lord  Cottenham, 
in  refusing  the  motion,  observed :  "  It  cannot  be  justly  said,  that 
all  that  the  relators  have  to  establish  in  support  of  such  an  ap- 
plication is,  that  the  defendants  will  not  be  prejudiced  by  such  an 
alteration;  they  must  show  that  justice  will  not  be  done,  or  that 
the  suit  cannot  be  so  conveniently  prosecuted,  unless  the  alteration 
is  made.  I  cannot  give  them  such  an  advantage  as  they  ask,  and 
permit  them  to  alter  the  record,  merely  because  they  may  have  a 
different  wish  at  one  time,  from  that  which  they  may  have  at 
another  time:  which  may  be  the  result  of  mere  caprice." 

In  the  case  of  £[ioUl  v,  Laxk^  where  it  appeared  that  the  asso- 


• 


the  course  where,  after  decree,  the  solicitor 
of  the  plaintiff  ceases  to  practice,  and  one 
of  them  refuses  to  concur  with  the  rest  in 
appointing  a  successor,  see  fiutlin  v.  Ar- 
nold, 1  H.  &  M.  715.  For  form  of  notice 
of  motion  in  such  case,  see  Vol.  III. 

1  Hewett  0.  Adam?.  50  Maine,  271.  It 
is  within  the  discretion  of  the  Court  to 
permit  a  bill  to  be  amended,  by  substi- 
tuting the  name  of  a  new  for  the  original 
plaintiff,  even  after  answer  filed;  but  it 
must  be  upon  the  payment  of  all  the  costs, 
up  to  the  time  of  the  amendment,  as  well 
aa  of  the  amendment  itself.  Jennings  v. 
Springs,  1  Bailey  Eq.  181;  Winthrop  r. 
Farrar,  11  Allen,  398. 

So  an  amendment  may  be  allowed  even 


after  a  hearing  on  bill,  answer,  and  nroo& 
Clark  V.  Society  in  Keene,  46  N.  VL^%\ 
Codington  v.  Mott,  1  McCarter  (N.  J.). 
4d0. 

The  Court  may  impose  other  conditkm 
of  amendment  besides  the  payment  of 
costs.  Bellows  v.  Stone,  14  N*  U.  175; 
Bowen  o.  Idley,  6  Paise,  53;  Clark  c  So* 
ciety  in  Keene,  46  N.  U.  S75. 

a  3  M.  &  C.  258,  281;  1  Jur.  790. 
.  •  2  Y.  &  C.  C.  C.  631;  see  also  Plonket 
«.  Joice,  2  Sch.  &  Lef.  159,  rm/r,  p.  72; 
Jones  V.  Rose,  4  Hare,  52;  where  kMre 
given  to  strike  out  **on  behalf  of  thean- 
selves  and  all  other  shareholders.**  Hart 
V.  Tulk,  6  Hare,  612;  Drake  r.  Symes,  7 
Jur.  N.  S.  399,  L. JJ. ;  3  De  G.  F.  &  J. 
491. 
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ciation  of  a  cestui  que  trust  and  trustee,  as  co-plain tiffe  on  the    Ch.  VI.  §8. 
record,  might  materially  injure  the  interests  of  the  former,  Sir  ^^    y    — ^ 
J.  L.  Knight  Bruce  V.  C.  gave  leave  to  amend  the  record,  by 
striking  out  the  name  of  the  trustee  as  plaintiff  and  making  him 
a  defendant.  # 

Leave  may  also  be  obtaihed  to  amend  a  bill,  by  the  addition  of  Addition  of 
persons  as  co-plaintifi&.^    After  answer,  however,  the  addition  of  a  J{{^"^^er 
co-plaintiff  is  not  a  matter  of  course,  but  is  discretionJiry  in  the  »» not  of 
Court;  and  it  would  appear,  that  where  a  plaintiff  applies,  after 
answer,  for  leave  to  amend  his  bill,  by  adding  a  co-plaintiff,  he 
must,  in  support  of  his  application,  show  that  the  person  proposed 
to  be  added  is  willing  to  become  a  co-plaintiff.'     An  order  for  Refiiaed, 
leave  to  amend  by  adding  a  plaintiff  after  replication  has  been  ^J^®''* '**«•• 
refused,  where  the  plaintiff  has  been  guilty  oildclies} 

A  bill  of  discovery  cannot  be  amended  by  adding  parties  as  No  plaintiffs 
plaintiffs.    This  was  held  to  be  the  law  of  the  Court  by  Lord  J^"^  wifo^^ 
Eldon,  in  Lord  Cholm<ynddey  v.  Ijcrd  Clinton^  where  a  bill  had  discovery. 
been  filed  by  cestui  que  trusts,  in  aid  of  an  ejectment  at  Law,  and 
the  defendant  pleaded  facts  to  show  that  the  legal  estate  was  in  the 
trustees.    The  difficulty  in  the  case  was,  however,  got  over  by  the 
plaintiffi)  consenting  to  the  allowance  of  the  plea,  and  moving  to 
amend  by  inserting  a  statement  to  show  that  the  legal  estate  was 
in  trustees,  and  that  a  count  had  been  introduced  in  the  declara- 
tion in  ejectment  on  the  demise  of  the  trustees. 

An  order  made  at  the  hearing  for  .leave  to  amend,  by  adding  Order  to 
parties,  will  not  authorize  the  introduction  of  co-plaintiffs ;  •  but  J™  rin/ by 
the  Court  will  sometimes  allow  a  bill,  which  has  originally  been  adding  par- 
filed  by  one  individual  of  a  numerous  class,  in  his  own  right,  to  auttorlze"^' 
stand  over  at  the  hearing,  for  the  purpose  of  being  amended  by  the  intpoducBoa 
introduction  of  the  words :  on  behalf  of  himself,  and  all  others  plaintiffs, 
of  the  class.    Thus,  in  Lloyd  v.  Loaring^  where  a  demurrer  was 
allowed,  because  the  parties  affected  to  sue  in  a  corporate  capacity,     * 
leave  was  given  to  amend,  by  making  them  sue  in  their  individual 
rights  as  members  of  a  copartnership,  on  behalf  of  themselves  and 
others. 

It  has  been  said,  that  the  Court  will,  at  any  time  before  the  parties  maj 
hearing,  suffer  parties  to  be  added  by  amendment,  upon  a  proper  ^  ■^?®<^  ■*  • 
case  being  shown ;  "^  and  that  even  aft^r  a  decree,  and  before  it  before  the 


hearing ; 


1  Kanghan  v.  Blake,  L.  R.  3  Ch.  Ap.  McCan,  7  Paige,  451 ;  see  Noves  v.  Sawver, 

8S;  Winthropv.  Farrar,  11  Allen,  398.  8  Vt.  160;  Avendel  v.  Blackwell,  1  I>ev. 

*  The  Governors  of  Lucton  Free  School  Ch.  354. 

«.  Smith,  M*Lel.  17,  19;  Loch  9.  Bagley,  «  6  Yes.  773,  778;   see  also  Atiome^- 

1  W.  N.  65,  M.  R.  General  v.  Kewcombe,  14  Yes.  1,  6;  Good 

•  Milward  v.  Oldfleld,  4  Price,  825.  r.  Blewitt,  13  Yes.  397,  401;  and  ardt^  pp. 
«  9  Mer.  71,  74;   and  see  pott^  Chap.  838,  242. 

XXXI Y.  §  2,  BUU  of  Discovery.  7  Goodwin  v,  Goodwin,  8  Atk.  370;  see 

»  Milligan  v.  Mitchell,  1  M.  &  C.  483,  Forbes  v.  Stevens,  10  Jur.  N.  S.  861.  Y.  C. 

442;  Stoiy  £q.  PL  §  541,  note;  Miller  v.  W.;  4  N.  R.  886,  L.  JJ;  Stoiy  Eq.  PI. 


Tflu  Bn;L. 


hiis  been  enrolled,  persons  interested  maj,  by  petition,  be  m&de 
partiea  and  let  into  it,  if  tlieir  right  be  interwoven  with  the  other 
plaintiffs,  and  settled  (in  general)  by  the  decree :  they  paying  the 
plaintiffs  a  proportionable  part  of  the  charges  of  the  suit.* 

If  parties  are  added  after  %he  expiration  of  the  time  for  giving 
notice  of  the  cross-examination  of  the  witnesses,  the  evidence  of 
such  witnesses  cannot  be  read  against  the  parties  so  added.* 

It  is  not  within  the  province  of  this  work  to  point  out  the  cues 
in  which  amendments  may  become  requisite,  for  the  parpose  of 
altering  the  case  upon  the  I'ecord  as  against  the  defendants  already 
before'  the  Court,  or  to  what  extent  they  may  be  made.  It  is  to 
be  observed,  however,  that  the  rule  which  formerly  existed,  that  & 
plaintiff  ought  not  to  introduce  facts,  by  amendment,  which  hare 
occurred  since  the  filing  of  the  ori^nal  bill,'  has  been  abolished ; 

the  proolii  cloeed,  no  unendrnval  of  the 


t  887;  Cooper  Eq,  PI.  333;  Ld.  Red. 
32fij  Hulcbinuin  n.  R«ed,  1  Hoff.  Ch. 
316;    Gordon   n,  Hullaad,    3    Ired.    Ch. 


i  McfK 


r  [^P. 


bill  u  , 

fonn,  ualess  u 


o,ptii 


.   BalkntlDe,   S   Blockf. 

partie*,  Couru  are  more  libentl  than  in 
respect  to  other  amendmenls.  A  Court  of 
Equil;  wJII  not  diamJM  a  bill  nbaolutely, 
for  vuit  of  proper  parlies,  if  the  plajnnn 
»howB  enough  to  give  color  to  his  claim  for 
relief  agiidBt  the  parties  not  iielbn  the 
Court.  Allen  v.  Smith,  1  Leigh,  331;  les 
nirff ,  394,  note ;  Thom  i>.  Germaud.  1  John. 
Ch.  363;  FleasanU  u.  Jxigan,  *  Hen.  & 
M.  48».  Upou  a  crediloT'B  \ii\l  againBt 
an  innolvent  corporation  for  a  receiver,  &c., 
the  plaintiff  may  pray  a  dincovery  of  the 
Hlockiiolden  liable,  and  having  obtained  it 
rosy  amend  his  bill  by  i    ' '  ^    -    ■ 


Idler,  6  Paige  IST; 
Story  Eq.  Pi.  {  887;  Clark  «.  Sorietr  ■■ 
Keene,  46  N.  H.  972:  Tdton  r.  Tiilon,  ) 
N.  H.  894;  Bellowo  v.  Stone,  It  M.  H.  ' 
175;  Doe  v.  Doe,  37  X.  H.  368;  tee  Wil- 
bur p.  Collier,  1  Clarii,  31B;  Shephard  », 
Merriii,  3  John.  Ch.  433;  Smith  r.  Bbtf 
ham,  1  Harr.  &  J.  831 ;  Stewart  e.  DuTalL 
7   Gili  &  J.  ISD;    Rosa  t.   Carpenter,   I 


1  Wyi 

allowed 


;Uougald  t.  l>oughertv,  I*  Geo.  674; 
iwett  R.  Adam^  S)  Maine,  371;  McUl- 
I  «.  Oebome,  Gl  Maine,  118. 
Wyatfs  P.  R.  301.  Amendment*  are 
ju  Equi^  with  great  liberality, 
uui,  u  a  general  rule,  amendments  which 

that  originally  made,  if  allowable  at  all, 
■houid  be  applied  for  and  made  before  the 
cause  ie  at  isiue.  But  mere  formal  amend- 
ments, such  as  tlie  introduction  of  new 
partiw,  or  amendments  to  the  prayer  of 
Ihe  bill,  lo  meet  the  cxifcency  of  the  case, 
will  be  made  up  to,  and  at,  the  flnal  bear- 
ing. Codington  v.  Uott,  1  McCarter 
(N.  J.),  430  ;  aee  Pbilhower  c.  Tod,  3 
Stockl.  (N.  J.)  U,  313;  Bucklev  r.  Ctoib, 
Baxton,  B04;  Havor  v.  Ut*,  i  S.  &  S. 
113;  Henry  c.  Brown,  4  Habl.  Ch.  34B; 
Kodoers  r.  Rodgen,  1  Paige,  434 ;  Whil- 
marsh  o.  Campliell,  3pBige,67;  Verplanck 
V.  MercC.  Ino.  (/o.,  1  Edw.  Ch.  46;  Pratt 
V.  Bacon,  10  Pick.  133. 

*  IVatt  II.  Barker.  1  Sim.  1,  B:  JamesK 
Jame^  4  Beav.  B7g;  G  Jur.  1148;  Quan- 
tmk  c.  Bullen,  5  Had.  81.  After  the  vjt- 
neiiBes  in  a  cause  have  been  examined,  and 


fil4. 


TOTth  V.  Taylor, 


__  t     _ 

idered  as  forming  a  part  of  the  orig 
They  refer  to  the  lime  of  Bling 


McLean, 


that  time.  Huni  e.  Everett,  1  Paige,  IH; 
Waich  c.  Smyth,  3  Bland,  9,  XI;  O'tjrad* 
r.  Barry,  I  Iri«h  Eq.  B6;  Story  Eq.  Pi 
IS  333,  SB5.  Unless,  indeed,  the  dritsd- 
ant  lias  not  put  in  bis  annwer,  in  which 
case  the  bill  may  be  amended  bv  adding 
supplemental  matter.  Siory  Eq.  Pi.  }  g8B; 
Candlen.  Petlii,  1  Paige  IBS:  Ogdea  >. 
"-'-'-    '■  '  ■    '"    '  )I»ig- 173.     CpBM- 

whirh 


by  inconiarating  tl 
the  suit.     This 


al  bill  ci 


commeiKing  cf 
iould  be  Mated  in  a  aim. 
Slaflonl  c.  Hawtett.  1 
taige,  300;  Saunden  «.  FWst,  5  Pick. 
376;  see  Sanborn  c,  Sanborn,  T  Gray,  14*. 
Generally,  a  mistake  in  the  hill  in  At 
Blaleraent  of  a  fhct  should  be  comtted  by 
— J i.   __j  ^_.  !._  ^  right  state. 


>f  the  fact 


supjrfen 


Ho*- 
has  proceeded  ra  fin*. 


Siricliland  c.  Strickland,  H  Sin 
Story  Eq, PI. ifS.%  Sit;  Stalfont 
letl,  1  Paige,  90C 
When  Uu  cai 
that  an  amendmi  .  . 
material  hccs  have  occmn 
to  the  commencing  of  the  suit,  th 
will  give  the  plaintiff  leave  to  fih 
{demental  biiL  And  where  noch  I 
giran,  Ih*  Conrt  will  permit  stlier 
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and  the  facts  and  circumstances  occurring  after  the  institution 
of  a  suit  may  be  introduced  into  the  bill  by  amendment,  if 
the  cause  is  otherwise  in  a  state  in  which  an  amendment  may 
be  made,^  and  if  not,  they  may  be  added  by  supplemental  state- 
ment.* 

Where  an  answer  of  a  defendant  states  facts,  which  are  material- 
to  the  plaintiff ^s  case,  but  which  have  not  been  stated  in  the  bill, 
it  is  not  necessary  that  the  plaintiff  in  order  to  avail  himself  of 
them  at  the  hearing,  should  introduce  such  facts  into  his  bill  by 
amendment,  although  perhaps  the  most  convenient  course  would 
be  to  do  so."  Where,  therefore,  it  is  important  to  the  plaintiff 
that  a  fact  disclosed  in  the  answer  should  be  further  inquired  into, 
or  avoided  by  some  further  statement,  the  practice  is  often  re- 
sorted to  of  introducing  such  fact  from  the  answer  of  the  defendant 
into  the  bill ;  and  where  a  plaintiff,  not  being  satisfied  with  the 
answer,  amended  his  bill,  stating,  by  way  of  pretence,  a  quotation 
from  the  answer,  and  negativing  it,  and  insisted  that  the  facts 
would  appear  differently  if  the  defendant  would  look  into  his  ac- 
^unts.  Sir  Thomas  Plumer  Y.  C.  held,  that  the  matter  so  intro- 
duced was  not  impertinent.^ 

Great  latitude  is  allowed  to  a  plaintiff  in  making  amendments, 


C?H.  VI.  $  s. 


and  if  not,  by 
suppIeuMntu 
Btatement. 

Amendmeat 
not  necessaiy 
to  put  facts 
stated  b^  an- 
swer ii^usae; 


unless  to 
avoid  theit 
effecti  or  to 
found  an 
inqviry. 


to  be  introduced  into  the  supplemental  bill, 
which  mi^ht  have  been  incorporated  in  the 
6ritfinal  bill  by  way  of  amendment.  Staf- 
ford V.  Howiett,  1  Paige,  200;  see  Ver- 
planck  r.  Merct.  Ins.  Co.,  1  Edw.  46; 
Pinch  t.  Anthony,  10  Allen,  470. 

Cases,  however,  do  sometimes  occur 
where  the  introduction,  by  amendment, 
of  matters  which  have  occurred  since  the 
date  of  the  original  bill  will  be  ])ermitted 
by  the  Court;  uius,  where  the  plaintiff  has 
an  inchoate  right  at  the  time  of  preparing 
his  original  bill,  which  merely  requires 
some  formal  act  to  render  his  title  perfect. 
and  such  fbnnal  act  is  not  completed  until 
afteprards,  the  introduction  of  that  fact  by 
amendment  will  be  permitted.  The  case 
of  an  executor  filing  a  bill  before  probate, 
and  afterwards  obtaining  probate,  is  an 
instance  of  this  kind.  Humphreys  v.  Hum- 
phrey^  3  P.  Wms.  848;  Bradford  v.  Felder, 
9  M^Cord  Ch.  170;  Billout  v.  Horse,  S 
Hayw.  175;  Butler  v.  Butler,  4  Litt  201; 
Blackwell  v.  Blackwell  33  Ala.  57.  A  bill 
was  amended  so  as  to  chaige  that  an  infant 
defendant  had  attained  her  full  age,  there- 
by to  compel  her  to  answer  as  an  adult. 
Kipp  V.  Hanna,  2  Bland,  26. 

I  15  &  16  Vic.  c.  86,  $  53;  see  Tndway 
V.  Jones,  1  K.  &  J.  601 ;  Forbes  v,  Stevens, 
tiftt  tup. ;  and  see  Attorney-General  v, 
Portreeire  of  Avon,  11  W.  R.  1050,  1051, 
L.  JJ.;  Godfrey  v.  Tucker,  33  Beav.  280; 
9  Jur.  N.  S.  8*18;  Beardmore  v.  Gregoiy, 
8  H.  &  M.  491;  11  Jur.  N.  S.  363;  and 
cases  cited,  33  Beav.  283,  n. ;  Foulkes  v. 
Davies,  L.  R.  7  Eq.  42,  46;  Attorney- 


General  9.  Cambridge  Consumen*  Gas  Co., 
L.  R.  4  Ch.  Ap.  71. 

s  15  &  16  Vic.  c.  86,  §  53;  see  KogerB 
V.  Solomons,  17  Geo.  598;  Ord.  XXXII. 
2;  and  se^  pngt^  Chap.  XXXIII.,  Rtviwr 
and  SuppUmenL  An  abatement  cannot  be 
thus  remedied.  Commerell  v.  Hall,  2  Draw. 
194;  S.  C.  nom.  Commerell  r.  Bell,  18 
Jur.  141 ;  Williams  «.  Jackson,  5  Jur.  N. 
S.  264;  7  W.  R.  104,  V.  C.  W.;  Webb  v. 
Wardle,  11  Jur.  N.  8.  278,  V.  C.  K. 

•  Attwood  V. ,  1  Russ.  353,  861; 

Maury  v.  T^wis,  10  Yerger,  115;  Rose  v. 
Mynatt,  7  Yerger,  30;  but  see  Thomas  v. 
Warner,  15  Vt.  110:  Dupouti  v.  Mussy,  4 
Wash.  C.  C.  128.  But  where  it  is  impor- 
tant to  the  plaintiff,  that  facts  disclosed  in 
the  answer  should  be  further  inquired  into, 
or  avoided  by  some  further  statement,  such 
facts  may  be  introduced  into  the  bill  from 
the  answer  of  the  defendant,  by  way  of 
amendment.  Seelye  v.  Boehm,  2  Mad. 
176;  Spencer  v.  Van  Duzen,  1  Paige,  555. 
But  no  admission  in  an  answer  can^  under 
any  circumstances,  lay  a  foundation  for 
relief  under  anv  specific  head  of  £<)uitv, 
unless  it  be  substantially  set  forth  in  tne 
bill.  Jackson  v.  Ashton,  11  Peters,  229. 
The  bill  should  be  amended  so  as  to  state 
the  contract  set  up  in  the  answer,  if  that  is 
to  be  relied  upon  for  a  decree.  Byrne  v. 
Romaine,  2  Edw.  Ch.  445.  But  it  is  not 
necessaiy  or  proper  to  amend  the  bill  for 
the  puipose  of  traversing  defensive  aver- 
ments brought  forward  by  the  answer. 
Lanier  r.  Hill,  30  Ala.  111. 

«  Seelye  v.  Boehm,  2  Mad.  176,  180. 
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statement 
altered  to 
accord  with 
different 
agreement 
aamitted  by 
answer: 


but  not  by 
insisting,  in 
the  alterna- 
tive, on  such 
different 
agreement. 


Bill  of  dis- 
covery cannot 
be  converted 
into  a  bitl  for 

relief,  tenMe ; 

• 

nor  bill  for 
relief,  into 
biUof 
discoveiy. 


and  the  Court  has  even  gone  to  the  extent  of  permitting  a  bill  to 
be  converted  into  an  information ;  ^  it  has  also  been  held,  where 
a  plaintiff  filed  a  bill,  stating  an  agreement,  and  the  defendant  by 
his  answer  admitted  that  there  was  an  agreement,  but  dififereDt 
from  that  stated  by  the  plaintiff  that  the  plaintiff  might  amend 
his  bill,  abandoning  his  first  agreement,  and  praying  for  a  decree 
according  to  that  admitted  by  the  defendant.^  In  that  case, 
however,  the  amendment  was  permitted,  because  the  bill  in  its 
original  form  might  have  been  prepared  under  a  mistake  or  mis- 
conception of  counsel,*  and  the  plaintifi^  having  afterwards  dis- 
covered the  error,  was  allowed  by  the  Court  to  abandon  his 
original  case,  and  insist  upon  the  one  alleged  by  the  defendant ; 
but  the  Court  will  not  carry  its  liberality  further,  and  permit  a 
plaintiff  to  amend  his  bill,  so  that  he  may  continue  to  insist  upon 
the  agreement  originally  stated,  and  if  he  fails  in  that,  to  get  the 
benefit  of  the  one  admitted  by  the  defendant.  Upon  thia  prin- 
ciple, where  the  original  bill  prayed  the  specific  performance  of  an 
agreement,  and  the  defendant  denied  the  agreement  as  stated  in 
the  bill,  but  admitted  a  different  one,  whereupon  the  plaintiff 
amendcd.his  bill,  continuing  to  insist  on  the  original  agreement, 
qnd  praying  in  the  alternative,,  if  not  entitled  to  that,  to  have  the 
execution  of  the  admitted  agreement :  Lord  Redesdale  dismissed 
the  bill  with  costs,  but  without  prejudice  to  any  bill  the  plaintiff 
might  be  advised  to  file,  to  obtain  a  performance  of  the  admitted 
agreement.* 

It  seems  that,  as  a  general  rule,  the  Court  will  not  permit  a  bill, 
filed  for  the  mere  purpose  of  discovery,  to  be  converted  into  one 
for  relief  by  the  addition  of  a  prayer  for  relief*  though  it  has  been 
allowed  in  some  cases ;  •  and  it  seems,  that  a  bill  for  relief  cannot 
be  converted  into  a  bill  for  discovery  by  striking  out  the  prayer;' 
thus,  in  Ijord  Cholmondeley  v.  XfOrd  Clinton^^  where  the  defend- 
ants, having  answered  the  bill,  obtained  an  order  for  the  plaintiff 
to  elect  whether  he  would  proceed  at  Law  or  in  Equity,  where- 


1  President  of  St.  Maiy  Magdalen  v. 
Sibthorp,  1  Russ.  154. 

2  Per  Ld.  Kedesdale,  Lindsay  v.  Lynch, 
2  Sch.  &  Lef.  9 ;  Harris  v.  Knickerbocker, 
5  Wend.  638;  S.  C  1  Paige,  209;  see 
Bellows  r.  Stone,  14  N.  H.  175.  This  has 
been  allowed,  even  after  a  hearing  on  the 
bill,  answer,  and  evidence.  Bellows  v. 
Stone,  tuftra, 

8  See  McElwain  v.  WiUis.  ^  Paige,  606. 

*  Lindsav  v.  Lynch,  2  Sch.  &  Lef  1 ; 
see  also  Woollam  v.  Heam,  7  Ves.  21L 
222;  and  Deniston  v.  Little,  2  Sch.  &  Lef. 
11,  n.  (a). 

•  Butterworth  v.  Bailey,  16  Ves.  858, 
361;. Jackson  v.  Strong,  M'Lel.  246;  Par- 
ker V.  Ford,  1  Coll.  606 ;  and  see  potL 
Chap.  XXXIV.  §  2,  BiUt  of  DUcovery, 


«  Hildvard  r.  Cressy,  8  Atk.  303;  Crow 
V.  Tyrell,  2  Mad.  397,  409;  Lousada  f^ 
Templer,  2  Russ.  561,  565;  Severn  «. 
Fletcher,  5  Sim.  457. 

7  An  application  to  the  Court  in  Massa- 
chusetts, tor  relief  in  Equity,  which  does 
not  contain  a  prayer  ror  process  to  be 
served  on  the  defendant,  or  conclude  with 
the  general  interrogatory  as  required  by 
the  Rules  for  Practice  in  Chanrerv  in  thai 
State,  may  be  regarded  as  a  biU ;  and  if 
properly  amended,  relief  mav  be  mnted 
on  It  Belknap  V.  Stone,  1  AJlen,  d72;  see 
Wright  V.  Wright,  4  Halst.  Ch.  (N.  J.) 
143. 
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upon  the  plaintiff  elected  to  proceed  at  Law,  and  moved  to  dismiss 
his  bill  as  far  as  it  sought  relief,  ^nd  to  amend  the  record  by  strik- 
ing out  the  prayer  for  relief,  the  motion  was  refused :  Lord  Eldon 
being  of  opinion,  that  the  better  course  for  the  plaintiff  would  be 
to  dismiss  his  bill,  and  file  another  for  discovery  only ;  which  was 
accordingly  done.* 

Any  amendment  of  a  bill,  however  trivial  and  unimportant, 
authorizes  a  defendant,  though  not  required  to  answer,  to  put  in 
an  answer,  making  an  entirely  new  defence,  and  contradicting  his 
former  answer.'  .Thus,  an  Bolton  v.  BcUon^  Sir  Lancelot  Shad- 
well  v.  C.  on  this  ground  refused,  with  costs,  a  motion  to  take 
an  answer  to  an  amended  bill  off  the  file :  although  it  was  filed 
nearly  three  years  after  the  bill  had  been  amended,  and  eight 
years  after  the  original  answer,  and  contradicted  the  original 
answer,  introducing  no  less  than  four  new  issues  or  defences.  An 
amendment  of  the  bill  does  not,  however,  enable  a  defendant  who 
has  answered  the  original  bill  to  demur  to  an  amended  bill  upon 
any  cause  of  demurrer  to  which  the  original  bill  was  open,*  unless 
the  nature  of  the  case  made  by  the  bill  has  been  changed  by  the 
amendments.* 

No  alteration  can  be  made  in  any  pleading,  or  other  matter, 
after  it  has  been  filed,  and  by  that  means  become  a  record  of  the 
Court,  without  the  sanction  of  an  Order.*  Orders  for  leave  to 
amend  bills,  may,  subject  to  the  rules  and  regulations  hereafter 
pointed  out,  be  obtained  at  any  period  of  the  cause,  previously  to 
the  hearing.^ 

An*  order  for  leave  to  amend  a  bill  may  be  obtained  at  any  time 
before  answer,  upon  motion  or  petition  without  notice ; '  and  for 


Ch.  VI.  §  8. 


After  amend- 
mentf  defend- 
ant may 
make  a  new 
defence; 


but  may  not 
demur  to 
whatrhe  has 
answered ; 

unless  case 
changed 
by  the 
amendment 

Amendment 
only  made  • 
upon  order. 


Order  is  of 
couACf  if  be- 
fore answer; 


1  2  Mcr.  71.  In  the  above  case,  Gurish 
V.  Donovan,  2  Atk.  166,  was  cited  in  ai^gu- 
nient  in  support  of  the  motion;  but,  upon 
reference  to  the  Registrars*  book,  it  ap- 
peared that  the  order  for  striking  out  the 
prayer  was  made  by  consent,  and  that  an 
answer  was  put  in  by  the  defendant  after 
the  order  was  made.  2  V.  &  B.  114,  n. 
(a) ;  nee  nute,  402,  note. 

2  Miller  v.  WhitUker,  33  Dl.  886;  Trust 
&  Fire  Ins.  Co.  r.  Jenkins,  8  Paige,  589; 
Bowen  v.  Idley,  6  Paige,  46;  see  Basan- 
quet  v.  Marsham,  4  Sim.  573;  Richardson 
«.  Richardson,  6  Paige,  58 ;  Thomas  v.  Vis- 
itors of  Fred.  Co.  School,  7  GiU  &  J. 
869.  In  this  last  case  an  additional  an- 
swer to  an  amended  bill  was  ordered  to  be 
taken  off  the  file,  because  not  filed  with 
leave. 

>  29th  June,  1831,  MSS.,  ex  relatione 
Bemne*. 

*  Attorney-General  v.  Cooper,  8  Hare, 
166;  see  also  Wyllie  v.  EUice,  6  Hare,  505. 
For  ca.«e  prior  to  37  Ord.  Aug.,  1841  (now 
Ord.  XI V.  9),  see  EUice  v.  Goodaon,  8  M. 
&C.  653,  661;  2  Jur.  249. 


*  Cresy  v.  Bevan,  13  Sim.  354. 
«  See  Tliomas  v.  Visitors  of  Freik  Co. 
Society,  7  Gill  &  J.  369. 

7  See  Luce  v,  Graham,  4  John.  Ch.  170; 
Hunt «.  Holland,  3  Paige,  78. 

8  Old.  IX.  8.  As  many  orders  as  may 
be  required  mav  be  thus  obtained,  and  if 
interrogatories  nave  been  filed,  and  it  is 
necessaiy  to  amend  them,  the  Order  may 
give  leave  to  do  so.  Braithwaite's  Pr.  319 ; 
see  form  of  Order,  Seton,  1252,  No.  2.  The 
following  rules  on  the  subject  of  amend- 
ments were  adopted  by  the  Supreme  Court 
of  the  United  States,  Januaiy  Term,  1842. 
"The  plamtiff  shall  be  at  liberty,  as  a 
matter  of  course,  and  without  payment  of 
costs,  to  amend  his  bill  in  any  matters 
whatsoever,  before  any  copy  has  been  taken 
out  of  the  Clerk's  office,  and  in  any  small 
matters  afterwards,  such  as  filling  up 
blanks,  correctinj|[  errors  of  dates,  misno- 
mer of  parties,  misdescription  of  premises, 
clerical  errors,  and  generally  in  matters  of 
form.  But  if  he  amend  in  a  material  point 
(as  he  may  do  of  course),  after  a  copy  haa 
been  so  taken,  before  any  answer,  or  plea, 


VI.  i  B.  the  purpose  of  adding  partiee  only,  an  order  for  -leave  to  amcDd 
-V—'  may  be  obtained  in  like  manner  .at  any  time  before  the  cause  a 
■parpoet  8et  down  for  hearing ; '  but,  as  we  have  seen,  if  the  order  is  otv 
ea"^™  t'"*'ed  after  the  time  for  ^ving  notice  of  the  cruss-cx  ami  nation 
!  Mt  of  the  witnesseB,  the  evidence  cannot  be  read  against  the  paitiea 
. '  BO  added.' 

Tcctiiy-         An  order  for  leave  to  amend  a  bill,  only  for  the  purpose  of 
lerl<»)      rectifying  some  clerical  error  in  names,  dates,  or  sums  may  be 
obtfuned  at  any  time,  upon  motion  or  petition  without  notice.* 
The  order  should  specify  the  errors  which  are  toiie  corrected.' 

I  the  hu  been  nworn  to  by  tbe  partf .    irth;  de- 

eby,  fcndnnt  deniura  to  the  bill  for  want  c>f  jmi- 

m  >  ties,  or  other  defect,  vhich  does  not  eo  (o 

with  the  equity  of  the  whole  bill,  the  plaintiff 


ST  demuTTer  to  Che  bill,  he  shsll  par  i 
defendant  the  co«t»  occasioned  flu 
and  ehall,  without  delay,  fumisb   I 


>py  thereof,  free  of 
aaitable  reference!  to  the  places  where  the 
same  are  lo  be  inserted.  And  if  Che  aniend- 
mcnte  are  numerous,  he  shall  furnish  in 
like  manner  to  the  defendant  a  copv  of  the 
whole  bill  as  amended,  aiid  if  there  be 
more  than  one  del^ndaot,  a  copy  shall  be 
fumitdied  to  each  defendant  aflecled  there- 
by." Equity  Rule,  28.  "  After  an  answer, 
or  [del,  or  demurrerj  ii  put  in,  and  beJbre 
teplication,  the  plaintilT  may,  upon  mo- 
tion or  petiCJon,  without  notice,  obtain  an 
order  (Wro  any  judge  of  the  Court,  to 
amend  his  bill  on  or  hetbre  the  next  suc- 
ceeding rule  day.  upon  payment  of  coats, 
or  nilbnut  paymeat  of  costs,  as  the  Court 
or  judge  thereof  may  in  his  discretion 
direct      But^    after  replication   filed,   the 

Slaintiff  ahatf  not  be  at  liberty  to  wilh- 
raw  it  and  to  amend  his  bill,  except  upon 
a  apecial  order  of  a  judge  of  the  Court, 
upon  motion  or  peliCion,  after  due  notice 
to  the  other  party,  and  npon  proof  by  affi- 
davit, thlt  (he  same  is  noC  made  tor  Che 
purpose  of  vexation  or  delay,  or  Chat  the 
matter  of  the  proposed  amendment  in  ma- 
terial, and  could  not  with  reasonable  dili- 
eenco  have  been  sooner  introducsd  into 
the  bill,  and  upon  the  plaintilT'a  ■ubmil- 
ling  to  iticb  other  terms  as  maybe  imposed 
by  the  judjge  for  speeding  Che  caose." 
&|uily  BuK,  39.  ''If  the  plaintiff;  so 
obtaining  any  Older  lo  amend  his  Irill 
after  answer,  or  plea,  or  demuner,  or  after 
replication,  shall  not  6]e  hie  amendments, 
or  amended  bill,  as  the  case  may  require, 
in  the  clerk's  office,  od  or  before  the  next 
succeeding  rule  day,  he  ibM  be  considered 
to  have  abandoned  Che  same,  and  the  caaae 


By  the  Kutea  of  Practice  In  Chancery  in 
Masaachusctts,  the  plaintiff'  may  Iimend 
bis  bill  at  any  time  befbre  answer,  plea,  or 
demurrer,  filed,  of  course,  and  without 
payment  of  costs;  but  if  the  defendant's 
■ppearaoce  sball  have  been  entered,  th« 
plaintiff  shall,  at  his  own  expense,  fumiah 
the  defendant  with  a  certified  oooy  of  the 
amended  bill.  No  amendment,  ho«eyer, 
ahaU  be  allowed,  u  of  courae,  to  a  bill  whidi 


fourteen  days  after  the  demurrer  is  filed, 
and  notice  thereof  given  to  him.  upon  tlta 
payment  of  a  torm  fee.  RulesSO,  SI.  Aitd 
urmn  (he  coming  in  of  the  answer,  if  th* 
plaintiff  shall  lind  it  necessaiy  to  ameod 
hie  bill,  in  order  to  meet  the  raw  made 
by  the  answer,  he  mar  do  so,  bv  furnishing 
to  the  defendant  a  certified  copy  i^  the 
amendment.  Rule  22.  See  Gerxish  •. 
Black,  99  Mass.  316-  For  the  rule  in 
Maine,  see  3d  Rule  of  Chancery  Pnciicc 
37  Maine,  Oil;  see  Seelve  r.  Boetun,  fl 
Mad.  178;  1  Barb.  Ch.  Pi.  908-810. 

In  New  Hamphire,  amendments  m^ 
be  made  (o  the  bill,  answer,  or  pjewliiin 
■  1  proper  cases,  upon  tbe  order  of  the  juS[» 


uch  I 


nay  impose;  the  amendments  being  rab- 


0,  see  Vol.  III. 

Ante,  pp.  g»3,  2M;  Goodwin  r.  Good- 

1,  3  ACk.  3T0;  BrslCle  c.  Waletnau,  4 
a.  1S5;  Bn-ane.  Wasted,  Kav  Ap.  4T: 
Jut.  346;  0-"  -    " ."  ^     t   . 

a  Beav.  IBS. 

3  Anit,  pp.  »S.  104,  40fi;  Qoantock  il 
Bulten.  G  Mad.  Bl;  Praltr.  Barker.  I  Sm. 
1.  G;  jHmear.  Janies,4Bear.«7e;t  Jar. 
114S. 

)  Ord.IX.S.  Tbesignitareofcoannl 
ia  not  reqnireii  to  an  amendment  of  (hit 
deacription;  but  such  is  smendmeat  will 
render  inoperative  an  or-ler  lo  lake  a  bill 
pro  amfrmi;  Weightman  e.  Poweii.  1  I)a 
O.  &  A.  GiD;  12  iuT.  ibi;  see.  bowever, 
Cheeseborou^  *.  Wright,  38  Bear.  ITI. 
As  to  the  aec«Bsitr  of  mnrvlKg  the  bill 
afler  sack  an  ararndment,  tt»  Unnica  >. 
RiilfCwa}-.  I  Sm.  &  G.  Ap.  Ifl.  The  de- 
fendanl  mav,  where  ba  apprahends  Antgtt 
from  a  clerical  mistake,  in  Hating  a  datd 
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If  a  demurrer  to  the  whole  bill  is  not  set  down  for  argument    Ch.  VI.  §  «. 
within  twelve  days,  or  a  demurrer  to  part  of  the  bill  within  three  t    —' 

weeks,  after  filing  the  same,  the  plaintiff  must,  within  such  respec--  Time  to 
tive  times,  serve  an  order,  which  may  be  obtained  on  motion  or  ^™ere  de- 
petition  of  course,  for  leave  to  amend  the  bill :   otherwise,  the  '""J*"'  ^ 
demurrer  will  be  held  sufficient.^ 

If  a  plea  to  the  whole  or  a  part  of  a  bill  is  not  set  down  for  where  plea 
argument  within  three  weeks  after  the  filing  thereof,  the  plaintiff  °^^  "**  ^^^* 
must  within  that  time  serve  an  order,  which  may  be  obtained  on 
motion  or  petition  of  course,  for  leave  to  amend  the  biU,  or  under- 
take in  writing  to  reply  to  the  plea:  otherwise,  the  plea  will  be 
held  good.* 

Where  a  demurrer  has  been  overruled,  it  is  irregular  to  obtain  Order  of 
an  order  of  course  to  amend  pending  an  appeal:  and  in  such. a  SiM^tftar** 
case,  the  order  was  discharffed  with  costs,  and  the  amendments  demurrer 

- ,  °  ovemued, 

expunged.'  pendfbg  an 

In  like  manner,  it  is  irregular  to  obtain  an  order  of  course  to  *PP**^» 
amend,  pending  *  an  inquiry  which  of  two  suits  is  most  for  an  ^ginqmiy' 

mfant'fl  benefit.*  roiu^"*^'* 

I^  at  the  time  the  order  for  amendment  is  made,  none  of  the  pj^^^  ^^^^ 
defendants  have  appeared,  the  plaintiff  may  amend  without  pay-  payable  on 
ment  of  any  costs.'    If  any  of  the  defendants  have  appeared,  but  *™* 
have  not  answered,  or,  having  answered,  the  plaintiff  requires  no 
further  answer  from  them,  the  plaintiff  may  amend  without  pay- 
ment of  any  costs'  to  them ;  but  the  plaintiff  must  pay  20«*  to  each 
defendant,  or  set  of  defendants,  who  have  answered,  and  from 
whom  the  plaintiff  requires  a  further  answer.* 

Where  no  further  answer  is  required,  the  order  should  contain  Fonn  of 
a  recital  to  that  effect :  otherwise  it  is  irregular.'  n?furth«  " 

It  w  now  proposed  to  consider  the  circumstances  under  which  a  answer 
bill  may  be  amended  after  answer.'    Where  there  is  a  sole  de^  jT^^'^d- 
fendant,  or  where    there  being  several  defendants,  they  all  join  after  answer, 
in  the  same  answer,  the  plaintiff  may,  after  answer  and  before  !r^i;^!^. 


replication: 


or  other  infitrumcnt.  in  a  bill,  have  the  bill 
Amende'!  9o  a«  to  identify  liie  instrument 
on  which  the  puit  i^  brouf^ht.  nnd  prevent 
a  s^c«>nd  suit  on  th<»  same.  Ontario  Bank 
V.  SchcTmerhorn,  10  Paigt*,  109.  A  mere 
elericiil  error  may  be  Hinended  in  n  bill| 
even  after  final  decree.  ^  Donnelly  v.  Rwart, 
S  Rich.  Eq.  16.  For  forrim  of  motion  paper, 
and  petition,  see  Vol.  III. 

1  Ord.  XIV.  14, 15.  As  ta  the  efftct  of 
holding  a  demurrer  miffieient,  lee  poU^ 
Ohap.  XIV.  ^  6.  For  forme  of  motion 
pApcr  anti  prtition,  see  Vol.  III. 

^Ord.  XIV.  17.  At  to  the  eflTert  of 
boldinfc  a  plea  sufficientf  see  pnti^  Chap. 
XV.  )  6.  Af  d  see  Campbell  v.  Jorce.  L. 
R.  2  Kq.  377,  V.  C  W.  For  form*  of  mo- 
tion paper  and  petition,  see  Vol.  III. 


*  Ainslie  v.  Sims,  17  Beav.  174. 

^  Fletcher  IT.  Moore,  11  Bear.  017 ;  18  Jur. 
1068. 

*  Sannders  v.  Froet,  5  Pick.  250:  Dronl- 
krd  «*  Baxter,  1  Scam.  191;  Rule  20, 
Mass.  Chancery,  aa/e,  410,  note. 

*  Anttf  410,  note. 

T  Bnddington  «.  Woodier,  0  Sim.  880; 
9  Jitf.  917;  Breeae  v.  English,  2  Hare, 
688. 

*  See  Dronllard  v.  Baxter,  1  Scam.  191 ; 
Roles  29th  and  80th  of  the  Eqarty  Kniea 
of  the  Supreme  Court  of  the '  Uiiitefl 
SUten;  Rales  20ih  and  22nd  of  the  Rutea 
for  Chancery  Practka  in  Massach8ctt% 
ofite,  410,  nota. 
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Ch.  VI.  §  8. 


where  one 
answer; 

where  several 
answers. 


Voluntary 
answer  suffi- 
cient, as  soon 
as  put  ii^ 

Vacations 
excluded  in 
computation. 

Times  of 
vacation. 


In  the 
Accountant- 
Genend^B 
Office. 


Days  of  com- 
mencement 


replication  or  undertaking  to  reply,  obtain  one  order  of  course  for 
leave  to  amend  the  bill,  at  any  time  within  four  weeks  after  the 
answer  is  to  be  deemed  or  is  held  to  be  sufficient;^  and  where 
there  are  several  defendants  who  do  not  join  in  the  same  answer, 
the  plaintiff  (if  not  precluded  from  amending,  or  limited  as  to  the 
time  of  amending  by  some  former  order),  may,  after  answer,  and 
before  replication  or  undertaking  to  reply,  at  any  time  within  four 
weeks  after  the  last  of  the  answers  required  to  be  put  in  is  to  be 
deemed  or  is  held  to  be  sufficient,  obtain  one  order  of  course,  for 
leave  to  amend  his  bill.^  An  order  of  course  cannot,  however, 
be  obtained,  in  either  of  these  cases,  after  any  defendant,  being 
entitled  to  move,  has  served  a  notice  of  motion  to  dismiss  the  bill 
for  want  of  prosecution.' 

,  A  voluntary  answer  is  deemed  sufficient  as  soon  as  it  is  put  in ; 
and  therefore,  in  that  case,  the  period  of  four  weeks  commences 
to  run  as  soon  as  it  is  filed.* 

In  computing  the  period  for  obtaining  orders  for  leave  to  amend 
bills,  the  times  of  vacation  are  not  to  be  reckoned.* 

It  will  be  convenient  here  to  state  the  different  times  of  vaca- 
tion. The  vacations  observed  in  the  several  offices  of  the  Court, 
except  in  the  office  of  the  Accountant-General,  are  four  in  every 
year :  vtz.,  the  Easter  Vacation,  the*  Whitsun  Vacation,  the  Long 
Vacation,  and  the  Christmas  Vacation.  (1)  The  Easter  Vacation 
commences  and  terminates  on  such  days  as  the  Lord  Chancellor 
every  year  specially  directs.  (2)  The  Whitsun  Vacation  com- 
mences on  the  third  day  after  Easter  Term,  and  terminates  on  the 
second  day  before  Trinity  Term  in  every  year.  (3)  The  Long 
Vacation  commences  on  the- 10th  day  of  August,  and  terminates 
on  the  28th  day  of  October  in  every  year.  (4)  The  Christmas 
Vacation  commences  on  the  24th  day  of  December  in  every 
year,  and  terminates  on  the  6th  day  of  the  following  month  of 
January.* 

The  vacations  in  the  office  of  the  Accountant-Greneral  are  the 
same  as  in  the  other  offices:  except  as  to  the  Long  Vacation, 
which  commences  and  terminates  on  such  days  as  the  Lord  Chan- 
cellor every  year  directs.'' 

The  days  of  the  commencement  and  termination  of  each  vaca- 


1  Ord.  IX.  10.  Before  repllcntion,  the 
order  to  amend  is  of  course.  Buckley  v. 
Corse,  Sax  ton  f  504. 

2  Old.  IX.  11.  To  avoid  a  notice  to  dis- 
miss, the  order  of  course,  under  rr.  10.  11, 
must  bIso  be  served;  see  Ord.  XXXIII.  10 
(1).  Ord  IX.  11,  applies  to  bills  of  dis- 
covery. Peile  V,  Stoddart,  11  Beav.  591. 

s  Ord.  IX.  12;  Mepott^  416,  n. 
«  Rogers  v.  Fryer,  2  W.  B.  67;  2  £q. 
Rep.  268,  V.  C  K. 


c  Ord.  XXXYII.  18  (1);  and  see  fott, 
p.  420. 

•  Ord.  V.  4  (1-4).  The  duties  of  th« 
Vacation  Judj^e  commence  hs  each  Cc«iiit 
rises  althoueh  the  vacation  mav  not  hav* 
actuallv  commenced.  Fninci<  r.  BrowiM| 
8  .lur.  >I.  S.  7b6;  10  W.  R.  811.  L.  C;  se* 
Ord.  VI.  11.  as  to  p)wer  of  one  jud^  to 
act  for  another  dunng  vacation. 

t  Ord.  V.  6. 
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tion  are  included  in  and  reckoned  part  of  such  vacation.*  And  Ch.  VI.  §;b. 
the  Lord  Chancellor  may  from  time  to  time,  by  special  order,  ^— ">  -' 
direct  any  of  the  vacations  to  commence  and  terminate  on  days  *"?.  *«"»*■ 

*  *      nation  are 

different  from  the  fixed  days  before  mentioned.^  included. 

When  the  bill  has  been  once  amended  after  answer,  under  an  .inwhatcaaes 
order  of  couree,  the  plaintiff  is  not,  except  for  the  purpose  of  couree*to 
rectifying  clerical  errors  in  names,  dates,  or  sums,'  or  of  adding  amend 
parties,*  entitled  to  another  order  of  course,  giving  him  leave  to  obtoined. 
amend  his  bill;*  and  this  applies,  notwithstanding  that  some  of 
the  defendants  may  answer  subsequently  to  the  date  of  the  amend- 
ment,' and  that  those  defendants  who  have  already  answered 
consent  to  the  application  for  the  order.'' 

For  the  purpose  of  determining  whether  an  order  of  course  to  After  insuffi- 
amend  can  be  obtained,  an  answer  held  to  be  insufficient,  or  the  ^*"  anawer. 
insufficiency  of  which  is  admitted  by  the  defendant,  must  be  con- 
sidered as  no  answer ;  and,  consequently,  an  order  to  amend  after         « 
such  insufficient  answer,  or  afler  a  demurrer  or  plea  overruled,® 
is  of  course,  and  does  not  preclude  the  plaintiff  from  obtaining  a 
ftirther  order  of  course  for  the  amendment  of  his  bill,  after  a  suffi- 
cient answer  has  been  put  in.'     It  must,  however,  be  recollected 
that  an  answer  is  deemed  sufficient  until  it  has  been  held  in- 
sufficient ;  ^^  and,  further,  tha^  an  amendment  of  the  bill,  made 
previously  to  the  answer  being  held  insufficient,  operates  as  an 
admission  of  the  sufficiency  of  the  answer ;  consequently,  however 
insufficient  an  answer  may  be  in  &ct,  an  amendment  of  the  bill 
before  it  is  held  insufficient,  will  have  the  effect  of  preventing  any 
fu;  ther  order  to  amend  from  being  obtained,  as  of  course. 

After  exceptions  for  insufficiency  .have  been  submitted  to,  or  Order  to 
allowed,  the  plaintiff  may  obtain  an  order,  as  of  course,  on  motion  J^®°^'  ^^ 
or  petition,^^  that  he  may  be  at  liberty  to  amend  his  bill,  and  amendments 
that  the  defendant  may  answer  the  amendments  and  exceptions  Som^^'*" 
together.^^    If  the  bill  has  been  already  amended  under  such  together. 


1  Ord.  V.  4  (6). 

«  Ord.  V.  6. 

S  Ord.  IX.  9;  mte,  p.  410. 

«  Anit,  pp.  294,  406,  406,  409. 

»  Ord.  IX.  18. 

*  Attorney-General  v.  Nethercoat,  2  M. 
&  C.  604;  Tjar.  635;  Dunoombe  v.  Lewis, 
10  Beav.  278;  Winthrop  v.  Murray,  7 
Hare,  160. 

7  Bainbrigge  o.  Baddeley,  12  Beav.  152; 
18  Jur.  997. 

•  But  pending  an  appeal,  an  order  of 
eonrse,  after  a  demurrer  overruled,  is  ir- 
regular.   Ainslie  «.  Sims,  17  Beav.  174. 

»  Mcndiznbei  v.  Hullett,  1  R.  &  M.  824; 
Bird  V.  Hustler,  ib.  325;  Chaae  v.  Dun- 
hHra,  1  Paige,  672. 

M.See  Sibbald  v.  Lawrie.  2  K.  &  J.  277, 
n. ;  Lafone  9,  Falkland  Islands  Co.,  2  K. 
&  J.  276. 


1^  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. 

IS  Mayne  v.  Hochin,  1  Dick.  266;  Adney 
«.  Flood,  1  Mad.  449;  Dipper  v.  Durunt, 
8  Mer.  466;  see  Ren  wick  v.  Wilson,  6 
John.  Ch.  81 ;  M*Mechen  v.  Story,  1  Bland, 
184;  Barnes  9.  Dickinson,  l>ev.  £q.  826; 
Read  9.  Consequa,  4  Wash.  C.  C.  174.  In 
Massachusetts,  upon  the  coming  in  of  the 
answer,  if  the  pUintifT  shall  find  it  neces- 
sary to  amend  his  bill,  in  order  to  meet 
the  case  made  by  the  answer,  he  maj"  do  so 
by  furnishing  to  the  defendant  a  certified 
copy  of  the  amendment ;  and  the  plaintiff 
may  also,  at  the  same  time,  except  to  the 
defendants  answer  to  the  bill,  us  originally 
filed.  And  in  such  ca«e,  if  the  deteudatit 
shall  submit  to  answer  further,  or  shall 
be  ordered  to  answer  further,  he  shall 
answer  the  amendments  of  the  bill,  and 
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Further  like 
order. 

But  further 
answer  before 
the  order  is 
served,  ren- 
ders it 
irregular. 

Second  order 
irregular, 
though  first    ' 
not  acted  on. 

Orders  of 
course  ob- 
tained on 
petition  at 
the  Rolls,  or 
motion. 


Special 
orders,  when 
necessary, 
obtainea  at 
Chambers,  on 
summons. 

Service  of 
sunmions. 

• 

Costs. 


Affidavit  in 
support; 


an  order,  and  ezceptionB  are  taken  to  the  answer  to  the  amended 
bill,  and  are  submitted  to  or  allowed,  the  plaintiff  may  have  s 
farther  order,  aa  of  coarse,  to  amend,  and  that  the  defendant 
may  answer  the  amendments  and  exceptions  together.^  IS,  how- 
ever, the  defendant  can  put  in  his  farther  answer,  before  he  is 
served  with  the  order  to  answer  the  amendments  and  exceptions 
together,  the  plaintiff  will  lose  the  benefit  of  such  order,  and  the 
defendant  may  move,  on  notice,  to  discharge  it  for  irregularity.* 
Where  the  plaintiff  did  not  amend  his  bill  withip  the  period 
allowed  for  that  purpose,  it  was  held,  that  a  second  order  of  oouise 
for  leave  to  amend  was  irregular.* 

All  the  applications  to  amend  hitherto  considered  are  of  course, 
and  require  no  notice.  They  are  usually  obtained  on  a  petition 
of  course  at  the  Rolls ;  but  they  may  also  be  made  on  motion  of 
course,  in  the  Court  of  the  Judge  to  whose  Court  the  cause  ia 
attached.^ 

In  all  cases,  other  than  those  above  pointed  out  in  which  an 
order  may  be  obtained  as  of  course,  the  plaintiff  must,  if  he  desires 
to  amend  his  bill  after  answer,  make  a  special  application  to  the 
Judge  for  leave  to  do  so.  This  application  is  made  by  summons 
at  Chambers.^  The  summons  must  be  served  on  the  solicitors  for 
all  the  defendants  who  have  appeared  to  the  bilL  The  Judge,  at 
the  time  of  making  the  order,  usually  disposes  of  the  costs  of  the 
application.* 

If  this  special  application  is  made  within  the  period  of  four 
weeks  from  the  time  when  the  answer,  or  last  of  the  answers, 
required  to  be  put  in  is  to  be  deemed  or  is  held  to  be  sufficient, 
it  will  not  be  granted  without  an  affidavit  to  the  effect :  1.  That  the 
draft  of  the  proposed  amendments  has  been  settled,  approved, 
and  signed  by  counsel;  and^  2.  That  such  amendment  ia  not 
intended  for  the  purpose  of  delay  or  vexation,  but  because  the 
same  is  considered  to  be  materiid  for  the  case  of  the  plaintiffi^ 


shRll  furnish  a  sufficient  answer  to  the 
bill  as  originally  filed  at  the  same  time. 
Rule  22  of  the  Massachusetts  Rules  for 
Chancery  Practice;  see  Gerrish  v.  Black, 
99  Muss.  816;  ante,  410,  note.  Under  the 
general  rule  allowing  the  plaintiff  to 
amend,  upon  an  insufficient  answer,  he 
cannot  amend  by  leaving  out  the  name  of 
the  defendant,  and  thus  discontinue  the 
suit  against  him,  without  costs.  Chace  «. 
Dunham,  1  Paige,  672;  see  Wilkinson  v, 
BeUber,  2  Bro.  C.  C.  272. 

^  Mendizabel  v.  Hullett,  1  R.  &  K.  824; 
Bird  V.  Hustler,  ib.  826. 

s  Maynev.  Uochin,  1  Dick.  265 ;  Bethune 
V.  Bateman,  ib.  296;  Knox  v.  Symmonds, 
1  Yes.  J.  87,  88;  Paty  v.  Simpson,  2  Ck>x, 
892;  Partridge  r.  Haycraft,  11  Yes.  670, 
678;  Pariente  v.  Beususan,  18  Sim.  622; 


7  Jur.  618;  Hemming  «.  Dingwall,  8 
102.    For  form  of  notice  of  motion. 
Vol.  III. 

8  Dolly  V.  Challin,  11  Beav.  €1 ;  and 
Watson  V.  Life,  1  M'N.  &  G.  104;  18  Jar. 
479. 

*  Ord.  YI.  6.  And  see  ooaC,  Chap. 
XXXY.  §  1,  IrUerloctttonf  A^fpacatitmi  mmd 
Orden.  For  forma  of  motion  paptf  and 
petition,  see  Vol.  III. 

6  16  &  16  Vic.  o.  80,  §§  26,  27;  Order 
XXXV.  2.  For  form  of  summons,  aat 
Vol.  III. 

«  See  28  Ord.  Dec.,  1888;  Sand.  Old. 
781;  Beav.  Ord.  61;  Ord.  XXXV.  «1. 
And  Fee,  as  to  costs  of  amendmeuta  geaer- 
aUy,  Oni.  XL.  7,  8. 

'  Ord.  IX.  14;  foi 

VoL  in. 


for  form  of  affidavit,  aat 
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Such  affidavit  must  be  made  either  by  the  plaintiff  and  his  solicitor,    Or.  YI.  §  8. 
or  by  the  solicitor  alone,  in  case  the  plaintiff  from  being  abroad  ^     -  v    ■*'* 
or  otherwise,  is  unable  to  join  therein.^     The  affidavit  of  the  by  whom  to 
solicitor's  clerk  is  not  sufficient,  although  the  facts  be  within  his  ^  ^^^' 
knowledge ;  and  where  the  facts  are  within  his  knowledge  only, 
the  Court  requires  an  affidavit  from  him,  as  well  as  the  solicitor.' 
In  the  case  of  an  information,  the  affidavit  may  be  made  by  the 
solicitor  of  the  informant,*  or  by  the  solicitor  of  the  relators  only.^ 
So,  also,  if  a  porporation  is  plaintiff  an  affidavit  by  the  solicitor  of 
the  corporation  is  sufficient.*    Where  there  are  several  co-plaintifis,  - 
only  one  need  join  in  the  affidavit ;  and  where  the  sole  plaintiff  is 
an  infant,  the  affidavit  should  be  made  by  the  next  friend  and  the 
solicitor. 

After  the  plaintiff  has  filed  or  undertaken  to  file  replication,  or  Where  fur- 
after  the  expiration  of  four  weeks  from  the  time  when  the  answer,  reguiiS?*^^* 
'  or  the  last  of  the  answers  required  to  be  put  in,  is  to  be  deemed, 
or  is  held  to  be  sufficient,  a  special  order  for  leave  to  amend  will 
not  be  granted  without  a  frirtber  affidavit  showing  that  the  matter 
of  the  proposed  amendment  is  material,  and  could  not,  with  rea- 
sonable diligence,  have  been  sooner  introduced  into  the  bill.* 
The  affidavit  must  also  show  the  nature  of  the  proposed  amend- 
ments, in  order  that  the  Judge  may  decide  as  to  their  materiality;  ^ 
and  must  state  the  facts,  so  as  to  enable  the  Judge  to  determine 
whether  reasonable  diligence  has  been  used.* 

If  the  plaintiff  amends  his  bill  after  answer  by  adding  parties.  No  additional 
the  period  of  four  weeks  will  still  be  reckoned  from  the  time  when  Jjn>«  obtained 
the  answer,  or  the  last  of  the  answers  required  to  be  put  in  to  the  new  pwtMa 
original  bill,  is  to  be  deemed,  or  is  held  to  be  sufficient.* 


by  amend- 
mtnL 


1  Ord.  IX.  IC;  Attornev-General  f».  Cor- 
poimtion  of  London,  18  Beav.  818.  Aa  to 
croaa-examination  upon  the  affidNTit,  see 
Catholic  PoblUbing  Company  v.  Wvman, 
XI  W.  R  890,  V.  C.  W. 

s  Chri8t*ii  Hospital  v.*  Grainger,  1  PhlL 
•84,688;  10  Jar.  87.        * 

s  Attomejr-Geaeral  v.  Coiporation  of 
London,  ufri  m. 

*  Attomev-Gcneral  «.  Wakeman,  16 
Sim.  858;  10  J.ur.  660. 

*  Chrisifs  Hospital  v.  Grainger,  vbi  mp, 

*  Old.  IX.  16;  Thorn  «.  Gerroand,  4 
John.  Ch  868.  If  the  plHintiff  files  a  rep- 
lication to  the  answer  after  he  is  Apprised 
of  the  necessity  of  an  amendment  to  his 
bill,  he  precludes  himself  firom  making 
toon  amendment.  Yeimilyea  v.  Odell,  4 
Paige,  121.  The  application  to  amend 
should  be  made  as  soon  as  the  necessity  • 
for  an  amendment  is  discovered.  Kogers 
V.  Boffen,  1  Paige,  424;  PUtt  «.  Squire, 
6  Cuiih.  667;  Codington  t>.  Mott^  1  McCar- 
tcr  (N.  J.),  480;  Howell  v.  Lebnog«  1  Mc- 
Carter(N.J  ),84,00;  for  form  of  affidavit, 

Vol.  IIL 


T- Phillips  V.  Godinpr,  1  Hare,  40;  6  Jur. 
1106;  Attomev-General  v.  Fishmonirers* 
Company,  4  M.  &  C.  1,  8;  C.  P.  Coop. 
886;  Stuart  v.  Lloyd,  8  &PK.  &  G.  181; 
16  Jur.  411 ;  O^lleU  «.  Preston,  8  M'N.  & 
G.  432,  488;  16  Jur.  876;  Brown  v.  Kick- 
•tts,  2  John.  Ch.  .426.  And.  see  as  to 
sufficiency  of  affidavit,  Attomev-General 
V.  Corporation  of  London,  18  tieav.  818. 
In  Payne  «  Little,  14  Jur.  866,  the  &1.  K. 
held  that  it  was  sqfficient  if  some  of  the 
prop(i»ed  amendments  were  mentioned  in 
the  affidavit.  Price  v.  Salusbury,  82  Beav. 
446. 

8  Stuart  9.  Lloyd,  and  CoUett  v.  Preston, 
«6*  sip.  Although  reasonable  diligence 
cannot  be  thus  shown,  the  application 
must  he  matle  to  the  judge  by  summons. 
As  to  the  power  of  the  Court^  and  Judga 
at  Chambers,  to  enlarge  the  time  for  doinf^ 
atiy  Hct.  or  taking  Buy  proceedinjr.  see  Ord. 
XXXVII.  17,  18;  PutU  «.  Whitmore,  10 
Beav.  178. 

0  Bertolaoci  v.  Johnstone,  2  Hare,  682; 
8  Jur.  761. 
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If  no  answer, 
order  of 
course  to 
amend,  after 
notice  of 
motion  for 
decree,  is  not 
irregular; 

but  not  after 
replication, 
iemble ; 

or  notice  of 
motion  to 
dismisB. 


After  evi- 
dence closed. 


Amendment 
by  adding 
parties  alter 
evidence 
closed^  with- 
out with- 
drawing 
replication. ' 


The  rules  laid  down  in  the  General  Orders,  as  to  obtaining 
oitlers  of  course  to  amend,  do  not  appear  to  have  been  framed 
with  a  view  to  meet  those  cases  where  no  answer  is  required,  and 
none  is  put  in;  consequently,  it  has  been  held,  that  it  was  not 
irregular  to  obtain  an  order  of  course  to  amend  after  the  plaintiff  had 
served  a  notice  of  motion  for  a  decree,  and  the  defendant  had  filed 
his  affidavits  in  opposition  to  such  motion.^  It  would  seem,  that 
if  the  motion  had  been  set  down  for  hearing,  an  order  of  course 
would  have  been  irregular.*  It  is  conceived  that,  after  replication 
has  been  filed,  or  the  plaintiff  has  undertaken  to  file  it,  an  order 
of  course  to  amend  cannot  be  obtained,  even  where  no  answer  has 
been  required  or  put  in  ;  '  and  where  a  defendant,  being  entitled 
to  move,  hais  served  a  notice  of  motion  to  dismiss  for  want  of  pros- 
ecution, the  plaintiff  can  in  no  case  obtaip  an  order  of  course  to 
amend ;  *  but  the  limits  above  pointed  out  appear  to  be  the  only 
restraints  on  the  right  of  the  plaintiff  to  obtain  an  order  of  course 
to  amend,  where  no  answer  is  put  in. 

After  the  evidence  is  closed,  the  bill  cannot  be  amended  in  any 
other  respect  than  by  adding  parties ;  and  no  new  allegation  can 
be  introduced,  or  material  fact  put  in 'issue,  which  was  not  so 
before.*  And  where  a  plaintifl^  by  a  false  suggestion  that  the 
cause  was  at  issue  only,  had  obtained  an  order  for  liberty  to  amend 
his  bill,  by  the  addition  of  a  prayer  which  had  been  accidentally 
omitted,  the  order  was  discharged,  upon  the  application  of  the 
defendant  at  the  opening  of  the  cause,  when  it  came  on  for  hear- 
ing.« 

It  is  said  '^  that,  after  publication  has  passed  (that  is,  aft«r  the 
evidence  is  closed),  there  is  no  instance  of  a  plaintiff  obtaining  an 
order  to  amend,  without  withdrawing  his  replication.  The  ob- 
servation, however,  appears  to  be  a  mere  dictum^  and  it  certainly 
cannot  apply  to  cases  where  the  amendment  is  merely  by  adding 
parties.  In  HaJbergham  v.  Vincent^  Lord  Thurlow  intimated  an 
opinion,  that  after  a  decree  had  been  made,  passed,  and  entered, 
without  bringing  before  the  Court  a  personal  representative  who 
had  become  so  after  the  bill  was  filed,  he  might  be  added  by 
amendment,  and  that  a  motion  for  the  purpose  would  'be  regular, 
provided  it  was  only  for  the  purpose  of  making  him  a  witness  to 


1  Gill  V.  Rajner,  1  K.  &  J.  896;  and  see 
antty  pp.  411,  412. 

3  loid.  Goodwin  v,  Goodwin,  8  Atk. 
870.  A  motion  for  a  decree  would  for  this 
purpoM,  it  is  apprehended,  be  considered 
a  hearing  of  the  cause. 

«  Ord.  IX.  16. 

4  Ord.  IX.  12;  but  if  the  notice  be  with- 
drawn, matters  will  be  remitted  to  their 
former  condition.  Briggs  o.  Beale,  12  W. 
R.  984,  v.  C.  W. 


*  Goodwin  v.  Goodwin,  8  Atk.  870; 
Milligan  v.  Mitchell,  1  \\.  &  C  483,  442; 
Thompson  v.  Judge,  2  Drew.  414 ;  Hortca 
9.  Brocklehurst,  29  Bcav.  603 ;  Forbes  «. 
•Stevens,  10  Jur.  N.  S.  861,  V.  C  W.;  bat 
see  S.  C.  4  N.  R.  886,  L.  J  J. 

«  Harding  v.  Cox,  8  Atk.  688. 

T  1  Atk.  61. 

8  1  Ves.  J.  68;  see,  however,  1  C-  P. 
Coop.  t.  Cott.  40,  n. 
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what  was  done  in  the  Master's  office ;  but  that,  if  there  was  any  Ch.  Yl.  §  8. 
thing  in  the  decree  affecting  him  in  the  way  of  an  order  to  p&y,  '—  "  y  — '' 
fiuch  an  order  would  be  out  of  the  power  of  the  Court. 

Where  it  is  intended  to  amend  a  bill,  afler  replication  filed,  by  in  what  caseB 
the  addition  of  new  fects  or  charges,  the  proper  course  is  to  apply  °^^^  ^ 
for  leave  to  withdraw  the  replication  and  amend;  and  it  seems  replication, 
that  an  order  of  this  description  may  be  obtained,  upon  an  appli-  ame^ment. 
cation  in  .Chambers,  supported  by  the  affidavits  required  by  the 
General  Orders  above  referred  to,^  at  any  time  before  the  closing 
of  the  evidence.^    The  order  may  be  made  without  prejudice  to 
the  evidence  already  gone  into  being  used.* 

Sometimes  the  Court,  at  the  hearing,  will  order  a  cause  to  stand  Leave  to 
over,  with  Uberty  to  the  plaintiff  to  perfect  his  case  by  amend-  J^^^-;*  *»»« 
ment,  upon  his  paying^  the  costs  of  the  day.^    Thus,  as  we  have 
seen,  if,  at  the  hearing,  the  record  appears  to  be  defective  for  want  where  defect 
of  proper  parties,  the  Court  will  aUow  the  cause  to  stand  over,  for  ^liJJJ^^. 
the  plaintiff  to  amend  his  bill  by  adding  parties ;  '^  or,  where  the 
parties  are  too  numerous  to  be  brought  before  the  Court,  to  alter 
the  form  of  the  bill,  by  making  it  a  bill  by  the  plaintiffs,  on  behalf 
of  themselves  and  all  others  of  the  same  class.*    This  practice  is 
not  confined  to  amendment,  by  adding  parties :  it  will  be  extended 
to  permit  the  plaintiff  to -show  why  he  cannot  bring  the  necessary 
parties  before  the  Court.'    And  if  the  record  is  defective  by  rea^  ▼here  mis- 
son  of  a  misjoinder  of  plaintiffii,  the  Court  may  direct  such  amend-         ^^ 
ments  as  may  be  necessary,  in  order  to  grant  such  relief  as  any  of 
the  plaintiff  may  be  entitled  to,  and  at  the  hearing,  before  such 
amendments  are  made,  treat  any  of  the  plaintiffs  as  if  he  were  a 
defendant."    And  so,  as  we  have  seen,*  the  Court  will  sometimes, 
at  the  hearing,  permit  the  prayer  of  the  bill  to  be  amended,  so  as  whenpnyer 
to  make  it  more  consistent  with  the  case  made  by  the  plaintiff  ^Siowb'**^ 
than  the  one  he  has  already  introduced.^*^    And -where  a  plaintiff  made  by  bill; 
had  amended  his  bill,  and  by  accident  had  omitted  to  insert  in  the  J^i^en^  ^^ 

1  For  form  of  sammons,  see  Vol.  III.  >  AtUe^  p.  888. 

s  Horuin  v.  Brocklehurst,  'i9  Beav.  608;  »  Clifton  v  Haig.  4  Desaiu.  880,  cited 

Cbampneys  v.  Bucban,  8  Drew.  6;   see  pott,  4X9^  in  note;  Lvon  v,  Tallmadtfe,  1 

Tbom  r.  Germandj  4  Jobn.  Cb.  868 ;  Story  John.  Ch  ■  184.    If  a  formal  charge  of  tnind 

£q.  PI.  §  887;.Biai8deU  v.  Stevens,  16  Vt.  were  necesstir}',  bat  had  been  omitted,  the 

179;  Brown  v.  Kicketts,  2  John.  Ch.  425.  Court  would  grant  leave  to  amend  even  at 

*  Kicardo  v.  Cooper,  cited  Seton,  1258.  the  hearing.     Wamburzee  v.  Kennedy,  4 

*  This  may  be  done,  when  the  cause  is  De»aus.  4b0.  But  after  a  defendant  has 
heard  on  motion  for  decree.  Thomas  t;.  put  in  his  answer  on  oath,  the  plaintiff 
Bernard,  7  W.  R.  271,  Y.  C.  K.  cimnot  amend  his  bill  apd*  include  m  such 

*  Ant€^  pp.  290,  291 ;  and  see  Leyland  amendment  a  waiver  of  the  answer  of  the 
«.  Leyland,  10  W.  R.  149,  V.  C.  K. ;  Story  defendant  on  o»ith,  so  as  to  deprive  him  of 
£0.  rl.  §  891.  the  benefit  of  his  answer  to  the  amend- 

*  AnUf  p.  244 ;  and  see  Gwatkin  v,  ments,  so  far  as  it  may  be  responsive  to 
Campbell,  1  Jur.  N   S.  181,  Y.  C.  W.  the  bill.    Burras  v.  Loker,  4  haige,  227; 

7  Milligan  «.  Mitchell,  1  M.  &  C.  511,  Bingham  v.  Yeomans,  10  Cush.  68;  Chace 
616;  Gibw>n  «.  Ingo,  6  Hare,  166.  «.   Holmes,  2  Gray,  481;  Kule  8,  of  tbe 

>  15  &  16  Yic  c  86,  §  49;  anit,  p.  808;       Mass.  Rules  for  Chancery  Practice, 
and  see  Lee  «.  Blackatone,  Seion,  1118, 
Kg.  2. 
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Not  generally 
allowedf 
except  as  to 
parties: 


where  matter 
not  put  in 
issne  with 
sufficient 
certainly: 

where 
improper 
submissions 
on  behalf  of 
infants. 

where  infant 
heir-at-law 
made  co- 
plaintiff. 


At  the 

hearing  of  an 
appeal. 


amended  bill  the  prayer  for  relief  although  it  was  in  the  original 
bil)*,  the  Court  put  off  the  cause,  in  order  that  the  plaintiff  might 
have  an  opportunity  to  re-amend  his  bill  by  inserting  it.^ 

Usually,  amendments  are  allowed  at  the  hearing  only  for  the 
purpose  of  making  the  record  complete  as  to  parties,  or  adapting 
the  prayer  to  the  case  made  by  the  bill.*  Upon  the  question  of  al- 
lowing amendments  for  other  purposes  at  the  hearing,  Sir  George 
Turner  L.  J.,  in  the  case  of  Lord  Damley  v.  jTAc-  London^ 
Chatham^  and  D<Ajer  RaUway  Company ^^  observed :  "  It  is  impos- 
sible to  lay  down  any  general  rule ;  all  dep'ends  upon  the  cir- 
cumstances; but,  speaking  generally,  I  should  say  that  leave 
should  be  given  when  the  matters  proposed  to  be  introduced  are 
connected  with  the  matters  in  issue,  but  should  be  refused  when  it 
is  not  so.^'  ^  Thus,  where  a  matter  has  not  been  put  in  issue, 
with  sufficient  precision,  the  Court  has,  upon  hearing  the  cause, 
given  the  plaintiff  liberty  to  amend  the  bill,  for  the  purpoee  of 
making  the  necessary  alteration.^ 

Wherever  improper  submissions  have  been  made  in  a  bill  on 
behalf  of  infants,  the  Court  will,  at  the  hearing,  order  that  the 
bill  shall  be  amended,  by  striking  out  the  submission.*  Upon 
the  same  principle,  where  an  infant  heir-at-law  had  been  made  a 
co-plaintii^  Lord  Redesdale  ordered  the  cause  to  stand  over,  with 
liberty  to  the  plaintiff  to  amend  his  bill,  by  making  the  heir-at- 
law  a  defendant ;  ^  and  where  a  matter  has  not  been  put,  by  the 
bill,  properly  in  issue,  to  the  prejudice  of  an  infant,  the  Court  has 
generally  ordered  the  bill  to  be  amended.' 

The  Court  has  even  gone  to  the  extent  of  allowing  the  plaintiff, 
at  the  hearing  of  an  appeal,  to  amend  their  bill,  by  converting  it 
from  a  bill  into  an  information  and  bill,  or  information  only.* 

Firth  V.  Kidley,  ib.  415,  L.  JJ.;  Hame  r. 
Pocock,  L.  R.  1  £q.  662;  12  Jur  N.  S. 
228,  V.  O.S.;  see  Conullev  v.Peck,8Cal. 
76;  McDougaid  v.  Williford,  14  Geo.  666. 
For  form  of  orders  to  amend  at  the  hearing, 
see  Seton,  1113,  Nos.  1,  2;  and  see  ift. 
1114-1116. 

«  Serle  v.  St.  Eloy,  2  P.  Wms.  886,  oate, 
p.  77. 

7  Plunket  V.  Joice,  2  Sch..&  Lef.  169. 

8  Ld.  Ked.  827. 
0  President  of  St.  Mary  Magdalen  Col- 

fege  V.  Sibthorp,  1  Kuss.  164;  ante.  p.  12. 
Leave  wilt  be  granted  to  amend  in  the 
Cuurt  of  Appeals,  if  it  there  be  found 
necessary,  in  order  to  lei  in  the  whole  merits 
of  the  ctise.  Lenoir  v.  Winn,  4  Desaus.  66; 
Rodders  v.  Jones,  1  M'Cord,  Ch.  326; 
M'  Kim  V.  Odom,  8  Bland,  407 :  DrummoDd 
V.  Majn^der,  9  Cranch.  122;  Lewis  r  Dar- 
ling, 16  How.  U.  S.  A  petition  in  Chan- 
cery in  Connecticut  can  be  amended  after 
the  facts  in  the  case  have  been  found  by  a 
committee.  Camp  v.  Waring,  26  Good. 
620. 


1  Harding  v.  Cox,  8  Atk.  688 ;  Story  £q 
PI.  §  8b7. 

2  Watts  r.  Hyde,  2  Phil.  406.  411;  11 
Jur.  979;  and  see  Bellamy  v.  Sabine,  2 
Phil   426,447. 

8  9  Jur.  N.  S  462,  468;  11  W.  R.  888. 
891;  1  De  G.,  J.  &  S.  204,  219,  220;  and 
see  Gos.Hop  v.  Wright,  9  Jur.  N.  8.  692; 
11  W.  R  682,  V.  C.  K. 

4  In  Walker  v.  Annstrong,  8  De  6.,  M. 
&  G.  681;  2  Jur.  N.  S.  969,  however,  the 
L.  J  J.  allowed  a  bill  to  be  amended  at  the 
healing,  by  raising  an  entirely  new  case; 
vu.,  the  rectification  of  a  deed. 

6  Ld.  Red.  826;  Filkin  v.  Hill.  4  Bro.  P. 
C.  ed.  Toml.  640;  nom.  Hill  v.  Eyre,  1  De 
G.,  J.  &  S.  217, 218, 220;  and  see  observa- 
tions of  L.  J.  Turner  on  this  case,  in  Lord 
Damley  v.  London,  Chatham,  and  Dover 
Railway  Company,  9  Jur.  N.  S.  462;  11 
W.  K.  891 ;  see  also  Watu  v.  Lord  Eglin- 
ton,  1  C.  P.  Coop,  t  Cott.  428;  Knox  «. 
Gye,  9  Jur.  N.  S.  1277,  V.  C  W.;  12  W. 
R.  1126,  L.  JJ.;  Forbes  v.  Stevens,  10  Jur. 
N.  S.  861,  V.  C.  W.;  4  N.  R.  886,  L.  JJ.; 
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Bat^  although  the  Couit  will  sometimes,  at  the  hearing,  allow  Ch.  VI.  §  8. 
the  cause  to  stand  over,  with  liberty  for  the  plaintiff  to  amen<f  his  "*-— > — -^ 
bill,  the  plaintiff  ought  to  be  careM,  before  the  cause  comes  on,  to  Order  to      • 
have  the  record  in  a  proper  state,  so  as  to  enable  the  Court  to  hearing*  gen- 
make  a  complete  decree :  for  the  plaintiff  himself  cannot,  when  the  emiiy  made 

/•      i         •        y      1  1  _j.'      1         •  ^  on.  terms. 

cause  comes  on  for  heanng  (unless  under  particular  circumstances, 
or  with  the  consent  of  the  defendant),  obtain  leave  to  amend  his 
bill,  even  upon  the  usual  terms  of  paying  the  costs  of  the  day;  ^  ' 
and  if  a  decree  were  to  be  obtained  upon  pleadings  which  are 
defective  in  a  material  point,  it  would  afterwards  be  liable  to  be 
set  aside  for  error.' 

It  frequently  happens  that,  upon  the  argument  of  a  demurrer,  Leave  to 
the  Court,  where  the  CTOund  for  demurring  can  be  removed  by  amend;  upon 

arsnunent  oi 

amendment,  has,  in  order  to  avoid  putting  the  plaintiff  to  the  demurrer; 
expense  of  filing  a  new  bill,  instead  of  deciding  upon  the  de- 
murrer, given  the  plaintiff  liberty  to  amend  his  bill,  on  payment 
of  the  costs  incurred  by  the  defendant ;  *  because,  after  a  demurrer 
allowed  to  the  whole  bill,  the  bill  is  so  completely  out  of  Conxt 
that  no  amendment  can  take  place  :^  and  where  the  demurrer  where  demur- 
is  for  want  of  parties,  the  Court,  in  general,  annexes  to  the  order  ^/^iJ^^ 
allowing  the  demurrer  a  direction  that  the  plaintiff  shall  be  at 
liberty  to  amend  his  bill  by  adding  parties  thereto.*    Where,  pre- 
viously to  the  fiUng  of  a  general  demurrer,  a  notice  of  motion  for 
an  injunction  had  been  served,  leave  was  given,  on  allowing  the 
demurrer,  to  amend  within  ten  days,  without  prejudice  to  the 
notice  of  motion.' 

The  Court,  in  allowing  a  plea,  frequently  gives  leave  to  amend  ;^  Leave  to 

•  amend, 

1  Leave  may  be  granted  to  amend  the  By  Rule  21  of  Chancery  Practice  in  Mas-   after  plea  is 

Cramer  uf  the  uili  utter  hearing.    Clifton  tf,  Bachuaetts,  '4f  the  defendant  shall  demur   allowed; 

a%,  4  Desaus.  830.    If  a  formal  charge  to  the  bill  for  want  of  parties,  or   otner 

of  fraud  were  necessary,  but  had  been  deftBct  which  does  not  go  to  the  equity  of 

omitted,  the  Court  would  give  leave  to  the  whole  bill,  th«  plaintitT  may  amend,  at 

amend  even  at  the  hearing.     Wamburzee  any  time  before  the  demurrer  is  set  down 

V.  Kennedy,  4  Oesaus.  480.  for  argument,  or  within  tburteen  days  after 

s  Wyatt's  P.  B.  299.    As  to  obtaining  the  demurrer  is  filed,  and  notice  thereof 

leave  to  amend  at  the  hearing  of  an  inter-  ^iven  to  him,  upon  the  payment  of  a  term 

locntory  application,  Mee  Barnett  v.  Noble,  t«e.*' 

1  J.  &  W.  227;  Pare  v.  Clegg,  7  Jur.  N  S.  «  Lord  Coningsby  v.  Jekyll,  2  P.  Wms. 
1186;  9  W.  R.  216,  M.  R.  800;   2  £q.  Ca.  Ab.  69,  pi.  8;   Smith  v. 

*  See  Marshall  v.  Love'ass,  Cam.  &  Nor.  Barnes,  1  Uick.  67 ;  see  also  Manon  v.  Lake, 

239,  204 ;    Benzein  v,  Lovelass,  Cam.  &  2  Bro.  P.  C.  ed.  Toml.  495,  497 ;  Bre>sen« 

Nor.  620;  UollidHy  v.  Biordon,  12  Geo.  417.  den  o.  Decreets,  2  Cha.  Ca.  197;  lAoyd  v. 

After  a  special  demurrer  to  a  bill,  the  Loaring,  6  Ves.  778,  779.    A  different  rule 

pUintitr  may  have  leave  to  amend,  on  prevails   in  Massachusetts.      Merchants' 

ryment  of  costs.    Rose  v.  King,  4  Hen.  Bank  of   Newburyport   v.  Stevenson,  7 

Munf.  475.    So  where  a  mere  formal  Alien,  491;   see  post,  note  to  section  **of 

objection  to  a  bill  waa  made  by  demurrer  the  effect  of  allowing  demurrers." 

are  temu^  the  pUintiff  was  permitted  to  ^  As   to  the  time  allowed  to  amend, 

amend.    Garlick  v.  Strong,  8  Paige,  440.  where  a  demurrer  or  plea  to  the  whole  or 

So  also  ap>>n  the  allowance  of  a  demurrer  part  of  a  bill  is  not  set  down,  see  Ord.  XIV. 

for  want  of  equity,  upon  the  ground  of  a  14,  16, 17 ;  ante,  p.  878. 

formal  defect  in   the  bill.    M'Elwain  «.  *  Kawlings  v.  Lambert,  1  J.  &  H.  468; 

Willis,  8  Paige,  506;  Hunt  v.  Rousmaniere,  Harding  v.  Tingey,  10  Jur.  N.  S.  872;  12 

2  Mason,  842;   Beanchamp  v.  Uibbs,  1  W.  R.  708,  V.  C.  K. 

Bibb,  483.  f  Ld.  Red.  281 ;  Doyle  «.  Montz,  6  Hare, 
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Order  to    • 
amend,  pend- 
ing judgment 
of  plea, 
irr^^ar. 


Where  plea 
replied  to, 
order  to 
withdraw 
replication 
aiui  amend 
must  be  on 
special 
application. 


Time  allowed 
to  amend 
after  order 
obtained. 


it  must  not,  however,  be  understood  that  this  is  by  any  means  a 
matter  of  course,  even  where  the  plea  covers  only  part  of  the  bilL* 
Leave  to  amend  has  also  been  given  where  a  plea  was  overruled, 
with  leave  to  plead  de  novo.^  After  the  allowance  of  a  plea,  an 
order  for  leave  to  amend  the  bill  is  special ;  and,  on  the  applica- 
tion for  it,  the  plaintiff  must  specify  the  amendment  he  intends  to 
make.' 

It  may  be  observed  in  this  place,  that  where  a  plea  for  want  of 
parties  was  put  in  to  a  bill  of  discovery,  which  had  been  filed  in 
aid  of  an  ejectment  at  law,  on  the  ground  that  the  trustees  in 
whom  the  legal  estate  was  vested  were  not  co-plaintifis  with  the 
cestui  qite  trusts,  and  upon  argument  a  case  was  directed  for  the 
opinion  of  a  Court  of  Law,  but  the  parties  not  being  able  to  agree 
upon  the  case,  the  plaintiffs  moved  for  leave  to  amend  the  bill  by 
adding  the  trustees  as  co-plainti£&,  Lord  Eldon  refused  the  motion, 
as  being  irregular  while  the  judgment  on  the  plea  was  pending  * 
Afterwards,  however,  upon  the  plaintiff  moving  that  the  Vice- 
Chancellor's  order,  directing  the  case  to  be  stated,  might  be  dis- 
charged, and  that  the  plaintiff  might  be  at  liberty  to  amend  their 
bill,  by  the  introduction  of  facts  to  show  that  the  legal  estate  was 
in  the  trustees,  and  that  there  was  a  count  in  the  declaration  in 
ejectment  on  the  demise  of  such  trustees,  the  Lord  Chancellor 
made  such  an  order,  but  upon  condition  of  the  plaintiff)  consenting 
to  the  plea  being  allowed.* 

It  seems  that,  where  a  plea  has  been  replied  to,  the  plaintiff 
may,  in  some  cases,  have  leave  to  withdraw  his  replication  and 
amend,  but  that  such  leave  is  not  a  matter  of  course,  and  can  only 
be  obtained  on  a  special  application;^  and,  therefore,  where  an 
order  to  withdraw  replication  to  a  plea,  and  to  amend,  was  ob- 
tained on  a  motion  of  course,  it  was  discharged  for  irregularity, 
and  the  amended  bill  was  ordered  to  be  taken  off  the  file.'' 

After  th^  plaintiff  has  obtained  an  order  to  amend,  he  has,  in 
all  cases  in  which  no  other  time  is  limited  by  such  order,  fourteen 
days  after  the  date  of  the  order,  within  which  he  may  amend  his 


609,  618;  10  Jar.  914;  Tudway  v.  Jones, 
1  K.  &  J.  691;  and  see  Bamett «.  Grafton, 
8  Sim.  72.  Leave  to  amend  given  after 
.  allowance,  wittiout  costs,  of  plea  of  defend- 
ant's bankruptcy.  Jones  v.  Binns,  8S 
Beav.  862;  10  Jur.  M.  S.  119. 

1  Taylor  v.  Shaw,  2  S.  &  S.  12;  Neck 
V.  Gains,  I  De  G.  &  S.  228;  11  Jur.  768; 
see  also  Ord.  XIV.  16 ;  andpoit,  Chap.  XV. 
§  6,  Fleas. 

s  Chadwick  v.  Broadwood,  8  Beav.  816; 
6  Jur.  869. 

s  Taylor  v.  Shaw,  2  S.  &  S.  12;  Neck 
V,  Gains,  1  De  G.  &  S.  228;  11  Jur.  768. 


4  Lord  Cholmondeley  v.  Lord  Clinton,  2 
Mer.  71. 

•  lb,  74. 

<  Carleton  v.  L'Estran^  T.  &  B.  28; 
Bamett  v.  Grafton,  8  Smi.  72;  and  tea 
Ord.  XIV.  18. 

Y  Carleton  «.L' Estrange  ttfttjifi.  It  has 
been  held  that,  as  Rule  29  of  the  Circuit 
Court  of  the  United  States  makes  no  piro- 
vision  for  amending  a  bill  after  issue  joined 
and  depositions  taken,  it  is  to  be  coDstmed 
as  prohibiting  it,  at  least  except  under 
very  special  circumstances.  Ross  «.  Car- 
penter, 6  McLean,  882. 


i 
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bilL^     If  he  does  not  amend  within  the  time  limited,  or  within    Gb.  Yl.  §  8. 
the  fourteen  days,  the  order  becomes  void,  and  the  cause,  as  to  ""—  'v — — ' 
dismissal,  stands  in  the  same  situation  as  if  such  order  had  not 
been  made.^     The  fact  of  the  plaintiff  not  making  his  amend- 
ment within  this  period  will  not,  however,  preclude  him  from  ■ 
obtaining  another  similar  order  of  course  to-  amend,  upon  the 
same  terms,  if  the  original  order  was  obtained  before  any  answer 
was  put  in.* 

If  the  plaintiff  is  unable  to  amend  the  bill  within  the  time  lim-  Enlai^ing 
ited  by  the  order  to  amend,  or,  if  no  time  is  thereby  limited,  with-  ^^, 
m  the  fourteen  days,  he  should  apply  by  summons,  before  the  time 
has  expired,  for  an  enlargement  of  the  time.^    The  summons  must 
be  served  on  all  the  defendants  who  have  appeared  to  the  bill ; 
and  the  order  is  drawn  up  at  Chambers.* 

In  a  proper  case,  an  order  may  also  be  obtained,  on  a  summons  or  to  obtain 
served  in  like  manner,*  to  enlarge  the  time  allowed  by  the  General  J^^^  ^ 
Orders  of  the  Court,  to  obtain  an  order  to  amend.^  The  order  is 
drawn  up  at  Chambers.*  The  usual  course,  however,  is  to  obtain 
the  common  order  within  due  time,  and  then  to  apply,  before  the 
fourteen  days  have  expired,  for  an  extension  of  time  to  amend 
under  it. 

In  computing  the  time  for  amending  the  bill,  the  times  of  vaci^  Where  order 
tion  are  not  to  be  reckoned :  •  i^  therefore,  the  time  would  expire  JJo^JjJi  Kmit 
in  vacation,  and  it  is  intended  to  deprive  the  plaintiff  of  this  ad-  a  time, 
vantage,  the  order  should  be  so  framed  as  to  direct  the  amend- 
ment to  be  made  on  or  before  some  specified  day. 

When  an  order  to  amend  has  been  irregularly  made,  the  defend-  irregular 
ant  may  move  on  notice  to  discharge  it ;  ^°  it  will,  however,  be  ^J^^^^^u^ 
considered  as  valid  until  it  has  been  discharged :  ^^  and  the  irregu-  till  di»- 
larity  will  be  waived  if  the  defendant  accept  costs  under  it.*^  chaiiged; 

^  *  but  irregu- 

larity ^y  be 

1  Ord.  TK.  17.    This  order  applies  to  all  Baddeley,  12  Beav.  162, 164;  18  Jur.  097.    ^**^®^- 

orden  to  amend,  whether  of  course  or  For  form  of  summons,  see  Vol.  III. 

special ;  see  Cridland  v.  Lord  de  Mauler,  2  *  For  form  of  order,  see  Vol.  III. 

De  G.  &  S.  660;  12  Jur.  1016;  Armistend  •  Ilnd, 

«.   Durham,  11  Beav.  428;    18  Jur.  880;  7  Qrd.  XXXVII.  17,  18;  see  PotU  v. 

Bainbriicge  v.  Baddeiey,  12  Beav.  162 ;  18  Whitmore,  10  Benv.  177, 179. 

Jur.  997.    These  cases  were  decided  on  *  For  a  form*  see  Vol.  III. 

the  former  onlers;  in  the  existing  orders,  *  Ord.  XXXVII.  18  (1).    For  times  of 

the  words  have  been  somewhat  altered,  vacation,  see  ante,  p.  412 

apparently  to  meet  this  question.    For  a  ^^  Potts  v.   Whitmore,   10    Beav.    177; 

ease  on  the  present  orders,  see  Tampier  «.  Hofsley  v.  Fawcett,  t6. 191 ;  Petle  r.  Stod-  . 

Incle.  1  N.  K.  169,  V.  C.  K.  dart,  11  ib.  691;  BainbHgge  v.  Baddeley, 

«  Ord.  IX.  24.  12  id.  162;  Bennett  v.  Uoneywood,  1  W. 

*  Nicholson  v.  Peile,  2  Beav.  497;  see,  R.  490,  V.  C.  K.     For  form  of  notice   of 

however,  where  the  plaintiff  had  excepted,  motion,  see  Vol.  III. 

Dolly  V.  Challin,  11  Beav.  61.    The  service  ^  Blake  v.  Blake,  7  Beav.  614;  Chuck 

of  an  order  to  amend  does  not  prevent  the  v.  Cremer,  2  Phil.  118;  C.  P.  Coop,  t  Cott. 

defendant  from  filing  his  answer.    Mack-  838. 

crell  V.  Fisher,  14  Sim.  604;  9  Jur.  674.  ^  Tarleton  9.  Dyer,  1  R.  &  M.  1,  6; 

«Ord.  IX.  17,  24;   Ord.  XXXIII.  11;  King  of  Spain  v.  Hullett,  t».  7,  n.;  see 

Dolly  9.  Challin,  ubi  up. ;  Banbrigge  v.  also    Kendall  v.  Beckett,  1    Russ.  162 ; 

Bramston  o.  Carter,  2  Sim.  468. 


him  liberty  to  amend,  to  be  expressed  to  be  "  without  prejadice  to 
the  ioj  unction ; "  and  the  order  of  courae  to  amend  may  be  ob- 
tained in  this  form.'  Where,  hoivever,  an  injunction  had  been 
obtained  until  answer  or  further  order,  in  a  suit  by  a  sole  pUintiS| 
it  was  held  that  the  injunction  was  disBolved  by  adding  a  co- 
plaintifil  under  aq  order  to  amend  in  which  those  words  were  not 
inserted,' 

A  writ  of  ne  exeat  regno  is  not  lost  by  a  subsequent  amendment 
of  the  bill ;  it  is,  therefore,  unnecessary  that  the  order  should  b« 
expressed  to  be  without  prejudice  to  the  writ.' 

Where  a  motion  for  an  injunction  had  been,  by  arrangement, 
turned  into  a  motion  for  decree,  times  being  fixed  for  the  filing  of 
affidavits  on  both  sides,  and  the  defendant  midertaking  not  to  do 
certain  specified  acta  until  the  hearing,  it  was  held,  that  the  plain- 
tiff, by  amending  his  bill  after  the  time  fixed  for  filing  his  affidavits, 
broke  the  terms  of  the  arrangement,  and  the  defendant  was  ac- 
cordingly discharged  from  his  undertaking.* 

If  the  plaintiff  amends  his  bill  after  he  has  given  a  notice  of  a 
motion  for  an  injunction,'  or  for  a  receiver,"  he  thereby  waives 
the  notice ;  and  must  pay  the  defendant's  coats  of  the  motion.^ 

bill,  bat  b;  introducing  a  aapplementa] 
eutemenc.  Vrrplarjck  r.  Merct.  Ins  Ca, 
1  Edw.  Ch.  43;  C.rey  r.  8iniih,  11  Geo. 
£89;  Rogn«  V.  Roeera,  I  PugF,  434 ;  Wbit- 
muih  I.  Cxnipbell,  a  PuRe,  67.  An  ip- 
pliotion  to  atrike  an  all^egalion  from  ■ 
sirom  bill,  or  to  make  ultcriitions  in  it, 
sliODld  be  accoinpanied  wiih  iffiiUviu  u 
show  how  the  mistake  occmred.  Nnrth 
Uiver  Bank  v.  Sogtn,  S  Palm,  648;  Whit- 
manhp  Campbell,  1  Paiee,  67;  F.vtnU  b. 


I  Maaon  ii.  Mnrray,  3  Dick.  6S6;  Wai^ 
barton  v.  Londoa  and  Blackwall  Knilwar 
Compnav,  3  Beav.  263;  Wogdroffa  ti, 
Daniel,  S  Sim.  410;  aee  Kennedi  i>  I^via, 

14  Jar.  188;  Seton,  BJ3,  V.  C.  K.  B.;  sea 
alao  Ferraiid  v.  Hamer,  4  M.  &  C.  143,  145 ; 
S  Jur.  238 ;  Frail  b.  Archer,  1  S.  &  3. 133 ; 
PickerinKV.  Hanaoii,!  Sim.4SS;  ReDWick 
V.  Wileon,  6  Jolin,  Ch.  81 ;  Ayera  t  Val- 
IcDline,  2  Edo.  Ch.  4fil.  An  injunctian 
bill  will  not  be  amended  unleae  the  pro- 
poMd  amendinenla  are  distinctly  stated  ta 
the  Court,  and  verified  by  the  oath  of  the 
plainlilT;  nor    unlesi  ■  aufficient  excuae 

15  rendered  for  not  incorporating  them 
in  the  original  bill,  Rosen  t>.  Rogers,  1 
Paige,  434;  Cariy  r.  Smith,  11  Geo.  68B; 
aee  Weat  s.  Coke.  1  Hurphy,  191.  In 
MinachuseiU,  "DO  amendmenta  shall  b« 
allowed,  as  a(  cnurae,  to  h  bill  which  baa 
been  awom  to  by  Ihe  pnrty."  Rule  20,  of 
the  Rule*  for  Clianier)-  Practice.    Aud  so, 

Srerally,  where  the  bill  ia  upon  oath, 
ere  ia  greater  canlion  exerciaed  in  refer- 
ence to  amendmenta,  Cocii  s.  Evaiia,  9 
YerKer,a87;  Verplanck  ii.  Mercl.  Ina.  Co., 
1  ed«.  Ch.  46;  Swift  v.  Eckford.e  Paige, 


the   n 


nilh  of 


Rogers,  1 
bell,  3  Pa 


3  Paige,  67.  And  the  Court  m 
quire  the  amendments  to  any  awora  bill  to 
be  themaelvea  sworn  lo.  Semmese.  Boy- 
kin,  27  Geo.  37;  see  Latham  c.  Wiswall,  3 
lied.  Ch.  384;  McDougald  v.  Doogheny, 
11  Geo.  670.  The  ameiidm^ots  made  to  a 
Bwom  bill  LDuat  be  coa>iatent  with  Ibe 
original  bill ;  and  they  must  ba  made  with- 
out atrikiog  oat  any  pari  of  the  original 


to  in  addition  to  the  jitntf 
apon  the  petition  lor  leave  to  aoKod. 
Rogers  IF.  pe  Forest,  SEdw.Ch.  171.  But 
no  alteration  ehould  be  made  in  tbe  orig- 
inal bill  on  file,  but  tbe  amtoded  bill  must 
be  engrossed  anew,  and  annexed  Co  tb* 
original.     Liylon  v.  Iwa,  1  Green  (i. 

1  Atlomey-General  v.  Uarah,   IS  Sia- 


Mad.  3fir,;  and  pemi,  Chap.  XXXVLf  1, 
hjunctimi. 

«  Grant  v.  Grunt,  6  Rnaa.  18«;  aee  dmI 
Chap.  .\XXVI[[.  {  4,  Nt  raeal  rfgmt. 

«  Clark  V.  Clarke,  13  W.  K.  ISL  T.  C 
W. 

■  Harlin  v.  Fnat  8  Sim.  tM;  Gootk- 
walto  ».  Rippod,  I  Boav,  54;  Honypenny 
o.  ,  1  W:  R.  BB,  V.  C.  K. 

•  Smilh  II.  Dixon.  12  W,  R.  S84,  T.  C.  3. 

7  Monvpenny  b. ,  •*>  np-i  Lon- 
don and  Blackwall  Railwxy  Company  « 
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Where  after  notice  of  motion  for  an  injunction  had  been  served,  a  Ch.  VL  §  8. 
general  demurrer  to  the  bill  was  allorwed,  leave  was  given  to  amend,  "^^ — y — -^ 
without  prejudice  to  the  notice  of  motion.* 

Where  a  defendant  is  in  contempt  for  want  of  answer,  the  Amendment 
plaintiff  will,  if  he  amend  his  bill,  be  considered  to  have,  by  his  ^n^t's^wn- 
own  act,  purged  the  defendant's  contempt;*  but  yrhere  a  defend-  tempt  in  not 
ant  has  been  brought  to  the  bar  of  the  Court  for  his  contempt  in  ' 

not  answering,  and  revises  or  neglects  to  answer  (not  being  idiot, 
lunatie,  or  of  tinsound  mind),  the  Court  may,  upon  motion  or  unless  made 
petition,  of  which  due  notice  has  been  given  personally  to  the  o^er^reserv- 
defendant,  authorize  the  plaintiff  to  amend  his  bill,  without  such  ingplaintiff's 
amendment  operating  as  a  discharge  of  the  contempt,  or  rendering 
it  necessary  to  proceed  with  the  process  of  contempt  de  novo.* 

The  amendment  of  the  bill,  even  for  the  pui'pose  of  rectifying  Amendment, 
a  clerical  error,  renders  a  previous  order  to  take  the  bill  pro  conn  J^  Cm^jw^ 
/"esso  inoperative :  *  unless  the  amendment  was  made  in  pursuance  confesto^ 
of  an  order,  obtained  under  the  Act  last  referred  to.  inoperatiye. 

If  the  plaintiff  takes  advantage  of  an  order  to  amend,  so  as  Proceedings, 
entirely  to  change  his  case,  and  to  make  the  bill  a  perfectly  new  J^'^i^Jl 
one,^  or  if  the  amendments  introduced  into  the  bill  are  not,  in  amended. 
other  respects,  warranted  by  the  order  to  amend,  the  defendant 
may  move,  on  notice  to  the  plaintiff  that  the  amended  bill  may 
be  taken  off  the  file,  or  that  the  amendments  may  be  struck  out, 
and  the  record  restored  to  its  original  state ;  and  that  the  plaintiff 
may  be  ordered  to  pay  the  defendant's  costs  occasioned  by  the  Costs: 
amendment,  and  of  and  consequent  on  the  application,  or  to  place 


1  Rawlinfi;8  v.  Lambert,  1  J.  &  H.  468; 
and  eee  Harding  v.  Tingey,  10  Jur.'N.  S. 
872;  12  W.  R.  708,  V.  C  K. 

a  BmII  «.  Etches,  1  R  &  M.  824;  Gray 
V.  Campbell,  ib.  828. 

«  11  Geo.  IV.  &  1  Will.  IV.  c.  86,  §  16, 
r.  10;  and  ^ee  post,  Chap.  X.,  Proceu  to 
eon^tel^  and  in  dtfauU  ofAntwer. 

*  Weightman  v.  Fowell,  2  De  G.  &  S. 
670;  12  Jur.  968. 

*  A  party  under  the  privilefire  of  amend- 
ing, shall  not  introduce  matter  which 
would  constitute  a  new  bill.  Verplanck  v. 
Merct.  Ins.  Co..  1  Edw.  Ch.  46;  Crabb  v. 
Thomas,  26  Ala.  212;  I«ambert  v.  Jones, 
3  P.  &  H.  144;  Shields  v.  Bitrrow,  17 
How.  U.  S.  180;  Fenno  v.  Coulter,  14 
Ark.  (I  Barb.) 89;  Carey  v.  Smith,  11  Geo. 
689;  Snead  V.  McCoull,'l2  How.  U.  S.  407; 
Hewett  V.  Adams,  60  Maine,  271,  278. 
After  a  decision  upon  a  plea  to  the  juris- 
dictiod,  that  a  bill  m  Equitjr  between  mem- 
bers of  n  manufacturing  corporation  cannot 
be  sustained,  the  Court  will  not  fprant  the 
plnintiff  leave  to  amend,  by  averring  that 
the  corporation  hHd  been  dissolved;  this 
being  in  effect  to  make  a  new  and  distinct 
ease.  Prntt  v.  Bacon,  10  Pick.  128.  Nor 
will  the  Court,  where  a  vendee  of  land  haa 


brought  a  bill  for  a  rescission  of  the  con- 
tract, permit  him  to  change  the  pmyer  of 
his  bill  and  clnim  a  specific  execution 
thereof.  Shields  v.  Bnrrow,  17  How.  U.  S. 
ISO;  Williams  v.  Starke,  2  B.  Mon.  196, 
197.  A  second  mortgagee  of  land  brought 
a  bill  against  the  first  mbrtgagee,  to  re- 
deem the  first  mortgage,  and  the  Court 
postponed  the  plaintiff's  mortgage,  on  ac- 
count of  misrepresentations  made  by  him, 
so  as  to  let  in  and  give  priority  to  a  subse- 
quent mortgage  of  a  part  of  the  same  land 
to  the  defendant;  the  Court  refused  to 
grant  leave  to  the  plaintiff  to  amend  his 
Dill  for  the  purpose  of  ennbling  htm  to 
proceed  under  it  for  the  redemption  of  such 
subsequent  mortgage.  Piatt  v.  Squire, 
6  Cusb.  661.  See  Sanborn  v.  Sanborn,  7 
Gray,  142;  Lambert  v,  Jones,  2  P.  &  H. 
144.  But  in  some  cases  it  has  been  held, 
that  a  plaintiff  who  hHs  filed  a  bill  fbr 
specific  performance  of  a  contract  may. 
under  circumstances,  amend  his  bill  ana 
pray  for  a  rescission  of  the  contract,  and 
for  such  other  relief  as  he  may  be  entitled 
to  Parrill  v.  McKinley,  9  Grattan  ( Va.),  1 ; 
Codington  v.  Mott,  1  McCarter  (N.  J.), 
430;  Hewett  v.  Adams,  60  Maine,  271. 
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Ch.  VI.  §  8. 


where  plain- 
tiff makes  an 
entirely 
new  case  by 
amendment ; 


or  Btrikes  out 

important 

parts. 


the  defendant  in  the  same  position  with  regard  to  costs  that  he 
would  have  been  in  if  the  plaintiff  instead  of  amending,  had  dis- 
missed his  original  bill  with  costs,  and  filed  a  new  one.*  Thus, 
where  a  plaintiff  originally  filed  his  bill  against  the  defendant  as 
his  bailiff  or  agent,  in  respect  of  certain  farms,  praying  an  account 
against  him  upon  that  footing,  and  afterwards  upon  an  issue  being 
directed  to  try  whether  the  plaintiff  was  or  was  not  a  mortgagee 
of  such  farms,  and  the  jury  finding  that  he  was,  the  plaintiff 
amended  his  bill  by  stating  the  mortgage,  and  converting  his 
former  prayer  for  relief  into  a  prayer  for  a  foreclosure :  upon  the 
defendant's  moving  that  the  amended  bill  might  be  taken  off  the 
file.  Lord  Eldon  held,  that  the  defendant  was  entitled  to  all  the 
costs  sustained  by  him,  beyond  what  he  would  have  been  put  to  if 
the  bill  had  been  originally  a  bill  for  a  foreclosure,  and  made  an 
order  accordingly:  although,  as  the  amended  bill  had  been  set 
down  for  hearing,  he  did  not  go  the  length  of  ordering  it  to  be 
taken  off  the  file.* 

Upon  the  same  principle,  where  a  plaintiff  takes  advantage  of 
an  order  to  amend,  to  strike  out  a  portion  of  his  bill :  though  he 
does  not  alter  the  natui-e  of  it,  yet,  if  expenses  have  been  occa- 
sioned to  the  defendant  by  the  part  which  has  been  struck  out, 
which,  in  consequence  of  its  having  been  so  struck  out,  could  not 
be  awarded  to  him  at  the  hearing,  the  Court  will,  upon  motion, 
with  notice,  order  such  costs  to  be  taxed  and  paid  to  the  defend- 
ant.* Thus,  where  a  plaintiff  filed  a  bill  which  was  of 'great 
length,  and  prayed  relief  in  a  variety  of  matters,  to  which  the 
defendants  put  in  answers,  which  were  also  of  great  length,  after 
which  the  plaintiff,  by  virtue  of  a  common  order  to  amend,  amend- 
ed his  bill  and  filed  a  new  engrossment,  which  was  very  short,  and 
confined  to  one  only  of  the  objects  of  relief  prayed  by  the  original 
bill :  upon  the  defendants  moving  that  the  order  to  amend  might 
be  discharged,  and  the  bill  dismissed  with  costs,  or  that  the  plain- 
tiff might  pay  to  them  the  cbsts  of  putting  in  their  answer  to  so 
much  of  the  original  bill  as  did  not  relate  to  the  relief  prayed  by 
the  amended  bill.  Lord  Northington  directed  that  the  order  for 


1  Bullock  V.  Perkins,  1  Dick.  110, 112; 
Dent  V.  WHrdel,  t6.  889;  Smith  v.  Smith, 
G.  Coop.  141 ;  Mavor  v.  Dry,  2  S.  &  S. 
118,  116;  Attorney-General  v.  Cooper,  8 
M.  &  C.  268,  262;  1  Jur.  790;  Allen  v. 
Spring,  22  Beav.  615;  Thomas  v.  Bernard, 
7  W.  R.  271,V.C.K.;  Eagle  v.  Le  Breton, 
cited  Seton,1254;  and  see  Ainslie  v.  Sims, 
17  Beav.  174 ;  Parker  v.  Nickson,  4  Giff. 
811;  9  Jur.  N.  S.  864;  Barlow  v.  M'Mur- 
ray,  L.  R.  2  Eq.  420,  424;  12  Jur.  N.  S. 
619,  V.  C.  S. ;  Lloyd  v.  Brewster,  4  Paige, 
688.    For  form  of  order  see  Seton,  1268, 


No.  10 ;  and  for  forms  of  notice  of  motioii, 
see  Vol.  III. 

*  Smith  v.  Smith,  ubi  m^k  ;  and  mm 
Mavor  v.  Dry,  and  Parker  r.  Nickson,  aAi 
sup. ;  see,  however,  Allen  r.  Spring,  mU 
$up.^  where  such  a  motion  was  recused; 
and  it  seems  it  will  onlv  b«>  granted,  where 
the  case  made  is  entirely  new.  Thomas  «. 
BernHrd,  ubi  ttq>.  The  defendant  should 
not  enter  into  evidence,  as  to  any  charges 
struck  out  by  amendmeuL  Stewart  v. 
Stewart,  22  Beav.  893. 

*  For  form  of  notice  of  motion,  see  YoL 
lU. 
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amending  the  bill  should  stand,  but  that  the  plaintiff  should  pay  ^-  ^'  ^  *• 
to  the  defendants  the  further  sum  of  five  pounds,  beyond  the  sum  **■  ^  ~' 
of  twenty  shillings  mentioned  in  the  order.^  And  where  a  cause, 
at  the  hearing,  was  ordered  to  stand  over,  with  liberty  to  the 
plaintiff  to  amend  by  adding  parties,  and  the  plaintiff  took  advan- 
tage of  that  order  to  strike  out  several  charges  which  had  neces- 
sarily led  the  defendant  into  the  examination  of  witnesses,  and  to 
add  others,  the  Court,  upon  motion,  ordered  that  part  of  the 
amendment  to  be  discharged,  and  the  plaintiff's  bill  to  be  restored 
to  what  it  was  before :  in  order  that,  at  the  hearing,  the  costs  of 
those  parts  of  the  bill  which  had  been  abandoned  by  the  plaintiff 
might  be  awarded  to  the  defendant.*  Where,  however,  a  bill  was 
filed  for  a  foreclosure  of  a  mortgage  and  for  a  transfer  of  a  sum 
of  stock,  and,  on  the  answer  being  filed,  disclosures  were  made 
which  rendered  it  advisable  to  amend  the  bill  by  striking  out  all 
ttat  related  to  the  mortgage,  whereby  nearly  one-half  of  the  bill 
and  answer  was  rendered  useless,  Sir  Lancelot  Shadwell  Y.  C. 
refused  to  order,  on  motion,  the  plaintiff  to  pay  the  defendant's 
costs  occasioned  by  the  amendment,  as  it  appeared  that  the  amend- 
ment was  made  under  the  advice  of  counsel,  and  not  for  the  pur- 
pose of  vexation  or  oppression.* 

The  fact  of  an  irregular  amendment  having  been  made,  under  Amended  bill 
a  common  order  to  amend,  will  not  be  a  sufficient  reason  for  not  ordered 

to  be  f  ^^fln 

ordering  the  bill  to-be  taken  off  the  file,  if  the  record  can  be  off  the  file,  if 
restored  to  the  state  in  which  it  was  before  such  irregular  amend-  *^®  rexiord. 

^  can  be  fo- 

ment was  made.*  stoted  to  its 

fbnner  state. 
1  Dent  V.  Wardel,  1  Dick.  88d.  *  Monok  v.  Earl  of  Tankerville,  10  Sim. 

s  Bftllock  V.  Perkins,  1  Dick.  110;  and       284;  8  Jur.  1167. 
tea  Strickland  V.  Strickland,  8  Bear.  242;  <  Attomey-Oeneral  v.  Cooper,  8  M.  & 

Leather  Cloth  Companv  v.  Bressey,  8  Giff.       C  268, 262 ;  iJur.  790;  and  see  Ainslie  o. 
474,  494;  6  Jur.  N.  S.  426,  429.  Sims,  17  Beay.  174. 


CHAPTER    Vn. 

PROCESS  BY  SERVICE  OF  A  COPT  OF  THE  BILI«  ON  FORMAL 
DEFENDANTS,  AND  PROCEEDINOS  BT  SERVICE  OF  NOTICE 
OF  THE   DECREE. 


What  defend- 
ants need  not 
be  served 
with  the  ordi- 
naiy  process. 


Serving  copy 
of  bill  on 
person 


wnom  no 
direct  relief 
prayed. 


Section  I. — Process  by  service  of  a  Copy  of  the  JBtU  on  formal 

Defendants. 

As  soon  as  the  bill  has  been  filed,  the  plaintiff  may  proceed  to 
bring  before  the  Court  the  proposed  defendants  to  the  suit.  We 
have  seen,  however,  that  the  plaintiflT  is  enabled,  as  against  certsun 
formal  parties,  to  dispense  with  the  ordinary  process  of  the  Court, 
upon  serving  them  with  a  copy  of  the  bill  under  the  Greneral  Order,* 
and  thereupon,  in  the  event  of  their  not  voluntarily  appearing  after 
such  service,  to  proceed,  without  further  attention  to  their  rights 
or  interests;  and  that  in  certain  other  cases,' the  plaintiff  m^y  file 
his  bill,  and  obtain  a  decree  against  some  or  one  of  the  'persons 
who  were  formerly  necessary  parties,  upon  serving  the  others  with 
notice  of  the  decree  that  has  been  made.*  It  will  be  convenient, 
therefore,  to  consider,  in  the  first  place,  the  mode  of  proceeding 
where  parties  are  served  with  copies  of  the  bill  under  the  Grenend 
Order,  or  with  notice  of  the  decree,  and  then  the  ordinary  process 
against  other  defendants. 

Where  no  account,  payment,  conveyance,  or  other  direct  relief 
is  sought  against  a  party  to  a  suit,  it  is  not  necessary  for  the  plain- 
tiff to  require  such  party,  not  being  an  infant,  to  appear  to  the  bill ; 
but  the  plaintiff  may  serve  such  party,  not  being  an  infant,  with  a 
copy  of  the  bill,  whether  the  same  be  an  original,  or  amended,  or 
supplemental  bill,'  without  any  indorsement  requiring  such  party 
to  appear  thereto  ;  and  such  bill,  as  against  such  party,  must  pray 
that  such  party,  upon  being  served  with  a  copy  of  the  bill,  may  be 
bound  by  all  the  proceedings  in  the  cause.*  But  the  plaintiff  may, 
nevertheless,  require  a  party  against  whom  no  account,  payment, 
conveyance,  or  other  direct  relief  is  sought,  to  appear  to  the  bill, 

1  Ord.  X.  11 ;  ante^  Chap.  Y.,  Partta.  *  This  includes   a  bill  of  revivor  and 

3  15  &  16  Vic.  c  86,  §  42;  cmU,  Chap.       supplement;  Walcotv.Walcot^lOBeav.M. 
y.,  Partiet,  «  For  form  of  prayer,  sea  Vol.  HL 
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and  may  prosecute  the  suit  against  such  party  in  the  ordinary  way, 
if  he  shall  think  fit.^ 

This  Order  does  not  authorize  service  of  the  copy  of  the  bill  on 
a  defendant  out  of  the  jurisdiction ;  *  and  if  a  party  served  dies 
before  the  hearing,  his  personal  representative  cannot  be  brought 
before  the  Court  by  order  of  revivor,  l)ut  an  orginal  bill  must  be 
filed  against  him.* 

K  the  bill  is  amended  after  service,  a  copy  of  the  amended  bill 
must  also  be  served ;  ^  and  if  a  bill  of  revivor  and  supplement,  or  a 
supplemental  bill  is  filed,  it  must  be  served  also ;  *  and  so,  it  is  con- 
ceived, must  a  supplemental  statement. 

A  plaintiff  availing  himself  of  the  course  of  proceeding  intro- 
duced by  this  Order,  must  serve  a  plain,  unstamped,  and  unsealed 
copy  of  the  bill,*  without  any  indorsement  thereon  requiring  the 
party  to  appear  thereto,  upon  each  of  the  defendants  to  be  served : 
either  personally,  or  by  leaving  the  same  with  his  servant  or  some 
member  of  his  family  at  his  dwelling-house,  or  usual  place  of 
abode.^ 

In  the  case  of  a  husband  and  wife,  where  the  suit  does  not 
relate  to  the  separate  estate  of  the  wife,"  service  upon  the  husband 
alone  is  sufficient;*  but  where  it  relates  to  her  separate  estate,  or 
they  are  living  apart,  a  copy  tnust  be  served  upon  or  for  each.^* 

The  service  must  be  within  twelve  weeks  fi'om  the  filing  of  the 
bill,"  unless  the  Court  shall  give  leave  to  make  su6h  service  after 
that  time."  Such  leave  must  be  applied  for  by  motion,  without 
notice,^*  and  the  application  must  be  supported  by  affidavits  ex- 
plaining the  cause  of  the  deiay.^^  It  seems  that  substituted  ser- 
vice will  not  be  ordered,** 

Where  a  plaintiff  serves  a  defendant  with  a  copy  of  the  bill 
under  this  Order,  he  must  cause  a  memorandum  of  such  service,** 

f  Braithwaite*8  Pr.  81;  Ord.  X.  1;  the 
member  of  the  family  shonld  be  an  inmate 
of  the  defendant's  hoiue.  Edgson  v.  Edg- 
son,  8  DeG.  &S.  629. 

8  Salmon  v.  Green,  8  Beay.  467. 

*  Kent  V.  Jacobs,  6  Beay.  48. 

u  Bmithwaite's  Pr.  616. 

u  Ord.  X.  17. 

M  Ord.  X.  17,  18;  Horry  r.  Calder,  7 
Bear.  686;  Bell  v.  Hastings,  ib,  692.  The 
defendant  need  not  be  served  with  the 
Order  enlarging  the  time.  Fenton  v.  Clay- 
ton, 16  Sim.  82.  Where  a  formal  defend- 
ant came  within  the  jarisdiction  after 
decree,  and  after  the  twelve  weeks,  leave 
was  refused.  Penfold  v.  Kelly,  12  W.  B. 
286,  v.  C.  K. 

1*  Ord.  X.  18.  For  fonns  of  motion  pa- 
per, see  Vol.  III. 

14  See  Uorrv  v.  Calder,  7  Beav.  686;  Bell 
o.  Uastings,  i6. 692. 

^  Thomas  v.  Selby,  9  Beav.  194. 
*  Where  a  printed  bill  has  been  filed,  a        ^  For  form  of  memorandum,  lee  TdL 
pnated  oopy  will  of  eonrte  be  served.  ED. 


Ch.  VII.  §  1. 


Inapplicable 
to  aefendants 
out  of  the 
jurisdiction. 


Amended  or 

supplemental 

biO  must  be 

served,  and, 

Mm6/e, 

supplemental 

statement 

Copy  of  bin. • 
how  served. 


Hosband  and 
wifi». 


Hme  within 
which  service 
maybe 
effected. 


1  Ord.  IX.  11.  The  64th  Equity  Rule  of 
the  United  States  Courts  is  similar.  As  to 
the  effect  of  this  Order  between  co-defend- 
ABta,  see  Boyd  v,  Moyle,  2  Coll.  816,  821, 
828. 

•  Lorton  «.  Kingston,  2  M*N.  &  6. 189. 
This  case  was  before  the  16  &  16  Vic.  c.  86, 
but  it  would  appear  still  to  apply;  power 
to  serve  the  bill  out  of  the  jurisdiction 
being  confined  to  the  copy  served  under 
that  Aa;  see  Penfold  «.  Kelly,  12  W.  K. 
986,  V.  C.  K. 

•  Hardy  v.  Hull,  14  Sim.  21 ;  8  Jur.  609. 
The  reason  is,  that  he  has  not  appeared; 
see  also  Crowfoot  v.  Mander,  9  Sim.  896; 
BdJngton  v.  Banham,  2  Coll.  619;  Bland 
•.  Davison,  21  Beav.  812. 

4  Old.  X.  11;  Anon.,  1  De  G.  &  S.  821 ; 
Yhioent  «.  Watts,  8  M*N.  &  G.  248; 
Braithwaite*8  Pr  616. 

•  OnLX.11;  Walcotv.  Walcot,10Beav. 


Entering 
memoran- 
dum of 
service: 
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Ch.  vn.  { L  and  of  the  time  when  it  was  effected,  tQ  be  entered  in  the  Record 
■-^ — — '  and  Writ  Clorka'  Office.  An  order  authorizing  such  entry  to  be 
Motion  for  or-  made  U  necessary,  and  may  be  obtained  on  motion,' without  notice, 
derwenier;     ypQn  (jjg  Court  being  aatislied  of  a  copy  of  the  bill  having  been 

served,  and  of  the  time  when  the  service  was  made.* 
Proof  There  have  been  several  cases  concerning  the  extent  of  iofonoa- 

'**""'  ■        tion  demanded  by  the  Court,  upon -motions  of  this  descriptton; 
but  the  result  seems  to  be,  that  no  fiirther  proof  is  absolutely  nec- 
essary than  what  is  pointed  out  by  the  Order  itseU^  namely,  proof 
by  affidavit,  first,  that  due  service  has  been  effected  nnnn  '•■'■li  n* 
the  defendants  of  a  copy  of  the  bill,  sworn  to  be  a  tru 
bill  itself;  secondly,  of  the  time  and  'place  when  ani 
service  was  made,  so  that  the  Court  may  know  that 
effected  within  the  jurisdiction.*     Where  a  party  B( 
copy  of  the  bill  bad  subsequently  appeared,  it  was  o 
admisuou  of  due  service,  and  no  Airther  evidence  wi 
and  in  snch  a  case,  a  memorandum  of  service  need  nol 
Proof  has,  in  some  cases,  been  required  that  the  persoi 
such  service  was  made  was  not  an  infant,  and  that  th' 
pray  an  account,  payment,  conveyance,  or  other  direct 
such  person ;  *  hut  the  terms  of  the  Order  do  not  se 
it  necessary  that  these  facts  should  he  established  upoi 
and  the  later  cases  are  against  the  necessity  for  gii 
them.' 
Wlia«cu«  The  plaintiff  would  seem  to  take  the  Order  at  his  o 

one'for"'^*'     if  the  case  be  one  in  which  he  is  not  entitled  to  pr 
B«ryica.  manner,  the  whole  process  would  be  nugatory,  and  t 

would  not  be  bound  by  any  of  the  proceedings  in  the 
Hintomer  Where  the  defendant,  who  had  been  served,  was 

how  ami.      jjjg  jjjij^  leave  was  given  to  enter  the  memorandum,  o 
of  an  affidavit  showing  that  the  person  served  was  the 
Wb«ra  ^  ^he  person  referred  to  in  the  memorandum  of  b< 

tenice  out      where  the  copy  of  the  bill  had  been  served  after  the 

of  tune.  ,  .  .  .  ,  ,  ,        .  ,         . 

the  twelve  weeks,  without  an  order  enlarging  the  tu 


'  For  form  ofinolion  paper,  (eeTol.  ni. 

>  Ord.  X.  12.  Memorandum  of  ■ervic« 
ordered  to  be  eniered  on  defeiidanl'B  «e- 
knowledgmeat  of  bsTiDg  received  llie  bill 
by  po9U_  Uurton  v.  Shaw,  10  L.  T.  N.  1 


.lie,  1  Coll.  1 


1,  I  y. 


asi,  V.  C.  W. 
«  WHmn  0. 
B  Jar.  2Si;  and  Me  Haigb 
&  C.  C.  C.  180.     For  form  oi  ■moavii,  >ee 
Vol.  III. 

•  Maude  v.  Copeland,  1  Coll.  605. 

'  AKoTDey-Geuenil  o.  DonninKlonHoi- 
piral,  12  Beav.  M\. 

*  Uoodwin  V.  Bell,  1  T.  &  C.C.  C.  IBl; 
Hiigb  II.  Uixon,  ii.  ISO;  Uuvii  v.  Proat,  6 

BuT.toa. 


'  Sberrood  c.  Riven, 
16«;  T  Jut.  78;  SKwboo 
13  Sim. 803;  Anon.,  Ilia 
v.' Welch,  ib.  £93;  6  Jur 
Uunifwortb,  3  Hare,  bd 
Jooea  c.  Skipwitb,  8   B 


■Itbe 


of  an  office  cop;  in  Davii 
103,  ifonehidbeeninC 

•  Uirtia  «.  Locke,  3  Y 
GOB )  UoreUam  v.  Bignal 
Jot.  G3B. 

*  Witbam  D.  Saiviit,  1 
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tained,  leave  was  given  to.  enter  a  memorandum  of  service,  on  the  Ch.  YII.  §  1. 
defendant  served  appearing  and  consenting.^  ^■"^■"> — -^ 

The  Order  *  merely  confers  upon  the  plaintiff  the  privilege  of  q^^^  ^^^ 
adopting  this  course ;  but  it  is  not  obligatory  upon  him,  and  he  obligatory. 
may,  if  he  thinks  fit,  compel  such  parties  to  appear,  and  in  other 
respects  prosecute  his  suit  against  them  in  the  ordinary  manner. 
The  costs  occasioned  by  such  a  course  must,  however,  be  paid  by 
the  plaintiff  unless  the  Court  shall  otherwise  direct.* 

The  question  to  what  parties  the  Order  applies  has  frequently  to  what 
arisen ;  but  it  is  not  possible  to  deduce  from  the  cases  any  clear  ^^^  ^^ 
rule  upon  the  subject :  though  it  appears  that  it  is  not,  in  general,  applies: 
considered  as  applicable,  where  the  interest  of  the  defendant  is  ad- 
verse to  that  of  the  plain tifi^  even  though  no  further  relief  is  sought 
against  the  defendant  than  the  binding  of  his  rights  by  a  decree. 
The  alterations  in  the  practice  x)f  the  Court,*  have  rendered  pro- 
ceedings under  the  Order  we  are  now  considering  of  comparatively 
rare  occurrence ;  and  it  is  not,  therefore,  desirable  to  refer  in  detail 
to  the  cases  which  have  occurred ;  but  they  are  collected  in  the  inapplicable 
note.*    It  may  be  mentioned,  however,  that  it  has  been  held,  that  *<»  ^  ^^I2S^. 
the  Order  does  not  apply  to  the  Attomey-Greneral ;  *  and  it  seems  and  to  person 
that  it  does  not  apply  to  a  person  of  unsound  mind.^  mind'^emW*. 

If  the  motion  for  leave  to  enter  a  memorandum  of  service  be  ^^^^  ^f  ^q. 
granted,  the  Order  made  upon  the  motion  must  be  drawn  up,  passed,  te"jR  memo- 
and  entered ;  and  should  then  be  left  with  the  Record  and  Writ  service. 
Clerk  in  whose  division  the  cause  is.*    The  memorandum  is  then 
entered  by  him  in  his  cause  book,  and  the  order  is  returned  to  the 
Bolidtor,  with  an  indorsement  upon  it  to  show  that  the  memoran- 
dum has  been  entered.*    The  Order  should  be  kept  for  the  purpose 
of  production  at  the  hearing  of  the  cause,^*  and  on  bespeaking  the 
decree  or  order ;  ^^  and  at  any  other  period  of  the  cause,  when  the 
regularity  of  the  service  and  the  entry  of  the  memorandum  are 
required  to  be  established.    The  memorandum  must  be  entered, 
before  a  certificate  to  set  down  the  cause  can  be  granted ;  ^*  and  a 
certificate  that  no  appearance  has  been  entered  by  the  defendant, 


1  Togwell  V.  Hooper,  '10  Bear.  19. 
«  Ord.  X.  11. 

•  Ord.  XL.  16;  Abram  v.  Ward,  6  Hare, 
166, 17U. 

•  AnU,  Chaj).  V.,  Parties. 

•  Marke  v.  Locke,  2  Y.  &  C  C.  C.  600; 
Doncombe  v.  Levy.  6  Hare,  232,  286;  11 
Jur.  262 ;  Davis  v.  Davis,  4  Hare,  889, 891 ; 
Powell  V,  Cockerell,  ib.  667;  Abram  v. 
Wmrd,  ubi  ttqt. ;  Lloyd  v.  Lloyd,  1  Y.  &  C. 
C.  C.  181;  6  Jur.  162;  Clarke  v.  Tipping, 
9  btrav.  284,  292;  Johnson  v.  Tucker,  l6 
Sim.  466;  11  Jur.  882;  Bark  lay  v.  Lurd 
Heay,  2  Hare,  806.  809 ;  Knight  v.  Caw- 
tbroD,  1  De  G.  &  S.  714;   12  Jur.  88; 


Adams  v.  Paynter,  1  Coll.  680,  682 ;  8  Jur. 
1063;  Gaunt  v.  Johnson,  7  Haro,  164;  12 
Jur.  1067 ;   l^weiiin  v.  Cobbold,  17  Jur. 
1111,  V.  C.  S. 
0  Christopher  v.  Cleghom,  8  Beav.  814. 

7  Pemberton  o.  Langmore,  ib.  166. 

8  For  lorm  of  order,  see  Setun,  1244, 
No.  8. 

*  Braithwaite^s  Pr.  616 ;  no  fee  is  pay- 
able, ib.  617.  For  form  of  indonement,  see 
Vol.  III. 

^  Carter  v.  BenUll,  12  L.  J.  Ch.  869, 
M.  R. 

u  Keg.  Regul.  16  March,  1860,  r.  24. 

u  Bralthwaite's  Pr.  616. 
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I 


'^ni  11 


ch.  vn.  §  2. 


Appearance 

served  with 
copy  of  bill 
in  common 
form; 


in  special 
form. 


Within  what 
time. 


Party  served, 
bat  not  ap- 
pearing, will 
be  bound  by 
theproceecU- 
ings. 

On  appear- 
ing, will  be 
bound  by 
prior  pro- 
ceedings. 


most  be  left  with  the  Registrar,  on  bespeaking  the  decree  or  order 
made  at  the  hearing,^  when  the  defendant  has  not  appeared. 

A  party  so  served  with  a  copy  of  the  bill,  may,  if  he  desires  the 
suit  to  be  prosecuted  against  himself  in  the  ordinary  way,  enter  an 
appearance  for  himself  in  the  common  form ;  ^  and  in  such  case, 
the  plaintiff  must  proceed  against  such  defendant  in  the  ordinary 
way ;  but  the  costs  occasioned  thereby  must  be  paid  by  the  party 
so  appearing,  unless  the  Court  shall  otherwise  direct.*  A  party  ao 
served  may  also,  if  he  is  desirous  of  being  served  with  a  notice  of 
the  proceedings  in  the  cause,  but  not  of  otherwise  having  the  suit 
prosecuted  against  himself,  enter  a  special  appearance  in  the  fol- 
lowing form :  "  A.  B.  appears  to  the  bill  for  the  purpose  of  being 
served  with  notice  of  all  proceedings  therein.'^  In  this  case,  he 
must  be  served  with  notice  of  all  proceedings  in  the  cause,  and  he 
is  entitled  to  appear  upon  them,  but  he  will  have  to  pay  the  costs 
occasioned  thereby,  unless  the  Court  shall  otherwise  direct.*  The 
notices  to  be  given  under  this  rule,  must-  give  the  defendant  the 
same  length  of  notice  as  if  he  were  proceeded  against  in  the  ordi- 
nary way.* 

Such  common  or  special  appearances  may  be  entered  within 
twelve  days  after  service  of  a  copy  of  the  bill ;  but  they  cannot  be 
entered  afterwards  without  leave  of  the  Court,  to  be  obtained  on 
notice  to  the  plaintiff;  and  terms  may  be  imposed  by  the  Court 
on  such  an  application.^ 

If  the  defendant  does  not  enter  an  appearance  within  twelve 
days,  the  plaintiff  may  proceed  in  the  cause  as  if  the  person  served 
were  not  a  party ;  and  the  defendant  will  be  bound  by  all  the  pro- 
ceedings, in  the  same  manner  as  if  he  had  appeared  and  answered  ;^ 
and  if  he  appears,  after  the  expiration  of  the  twelve  days,  he  will 
be  bound  by  all  proceedings  prior  to  such  appearance.'  An  appli- 
cation for  leave  to  enter  an  appearance,  without  being  bound  by 
prior  proceedings,  has  been  refused.* 


Section  II.  —  Proceedings  by  Service  of  Notice  of  the  Decree. 


Serving 
parties  with 
notice  of 
th^  decree: 
Btatntory 
proviflion. 


The  practice  of  serving,  with  notice  of  the  decree,  persons  who 
are  not  named  as  parties  on  the  record,  was  introduced  by  the  42d 
section  of  the  Chancery  Amendment  Act  of  1852."    Under  the 


1  Reg.  Regul.  15  March,  1860,  r.  24. 

3  See  posl^  Chap.  XII [.,  Appearance, 
»  Ord.  X.  U. 

4  Ord.  X.  16. 

ft  Wilton  V.  Ramball,14  Sim.  56;  8  Jar. 
286. 

0  Ord.  X.  16;  Rigby  v.  Strangways,  10 
Jar.  998,  Y.  G.  £.    tor  form  of  order  in 


such  case,  see  Seton,  1249,  No.  5 ;  and  fiir 
form  of  notice  of  motion,  see  Vol.  IlL 

7  Ord.   X.  18;  Powell  v.  Cockerel^  4 
Hare.  557,  565. 

8  Ord.  X.  16. 

*  Borehfim  v.  Bignall,  4  Hare,  68S. 
10  15  &  16  Vic  c  86. 
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provisions  of  that  section :  (1.)  Any  residnary  legatee  or  next  of  Ch.  tu.  §  fi. 
kin  may,  without  serving  the  remaining  residuary  legatees  or  next  '—  y  ^' 
of  kdn,  have  a  decree  for  the  administration  of  the  personal  estate 
of  a  deceased  person.^  (2.)  Any  legatee  interested  in  a  legacy 
charged  upon  real  estate,  and  any  person  interested  in  the  pro- 
ceeds of  real  estate  directed  to  be  sold,  may,  without  serving  any 
other  legatee  or  person  interested  in  the  proceeds  of  the  estate, 
have  a  decree  for  the  administration  of  the  estate  of  a  deceased 
person.'  (3.)  Any  residuary  devisee  or  heir  may,  without  serving 
any  co-residuary  devisee  or  co-heir,  have  the  like  decree.*  (4.)  Any 
one  of  several  cestui  que  trttate  under  any  deed  or  instrument  may, 
without  serving  any  other  of  such  cestui  que  trustSy  have  a  decree 
for  the  execution  of  the  trusts  of  the  deed  or  instrument.*  (5.) 
In  all  cases  of  suits  for  the  protection  of  property  pending  litiga- 
tion, and  in  all  cases  in  the  nature  of  waste,  one  person  may  sue 
on  behalf  of  himself  and  of  all  persons  having  the  same  interest.* 
(6.)  Any  executor,  administrator,  or  trustee  may  obtain  a  decree 
against  any  one  legatee,  next  of  kin,  or  cestui  que  trust  for  the  ad- 
ministration of  the  estate,  or  the  execution  of  the  trusts.*  In  all 
the  above  cases,  the  persons  who,  according  to  the  former  practice 
of  the  Court,  were  necessary  parties,  may  be  swved  with  notice  of 
the  decree ;  and  after  such  notice  shall  be  bound  by  the  proceed- 
ings, in  the  same  manner  as  if  they  had  been  originally  made  par- 
ties to  the  suit.' 

The  notice  of  the  decree  must   be  served  personally,  unless  Notice  to  be 
otherwise  directed ;  and  where  a  husband  and  wife  have  to  be  "^'^^  P^ 

Bonally ; 

served,  the  notice  must  be  served  on  each,  personally,  notwith-  butpenonsl 
standing  that  the  suit   does  not  relate  to  the  wife's  separate  bTdj^p^s^ 
estate,  and  that  they  are  residing  together;  but  the  Court  or  ^<^* 
Judge  will,  on  a  proper  ease  being  made,  dispense  with  personal 
service.* 

Unlike  the  course  of  proceeding  by  service  of  a  copy  of  the  bUl  in  the  cbm  ol 
under  the  General  Order,  referred  to  in  the  preceding  section,  the  '"**"*^  P*^ 
process  by  service  of  notice  of  the  decree    applies  to  infants,  sound  mind, 

andputiet 

1  15  '&  16  Vio.  e  86^  §  42,  r.  1 ;  ante,  pp.  particular  case  as  it  may  deem  Just  for 

2 17, 284, 287, 288.   Where  a  residuary  lega-  placing  the  defendant  on  the  record  on  the 

tee,  who  bad  been  served  with  notice  of  the  same  iootmg  in  regard  to  cost«  as  other 

decree,  settled  her  Interest,  the  notice  was  parties  having  a  common  interest  with  him 

directed  to  be  re^^erved  on  the  trustee.  m  the  matters  in  question.    Kule  7.    By 

White  V.  Steward,  1  W.  N.  88,  M.  R.  Kule  9,  trustees  represent  beoeflciaries  in 

^  Kule  2;  anUy  pp.  218,  225.  certain  cases;  see  oiOe,  pp.  212,  222,  228, 

*  Rule  8;  ante,  p.  218.  266,  267. 

«  Kule  4;  anU,  p.  226.  7  Rule  8^  anUy  pp.  190,  191,  217,  218, 

*  Rule  6;  ante,  p.  244.  225.    It  is  improper  to  serve,  under  these 

*  Rule  6;  otiJe,  p.  226.  In  all  ihe  above  provisions,  notice  of  the  decree  on  any 
cases,  the  Court,  if  it  »haU  see  fit,  may  other  persons  than  those  specified  in  15  i 
require  any  other  person  to  be  made  a  16  Vice.  86, §  42;  Colyer  v. Colyer, 9  Jur. 
party  to  the  suit,  ana  may  give  the  conduct  N.  8.  294,  V.  C  K.;  and  see  knight  «. 
of  tue  suit  to  such  person  as  it  ma^  deem  Pooock,  24  fieav.  486;  4  Jur.  N.  S.  197. 
proper,  and  may  niake  such  order  in  any  *  Braithwaite's  Pr.  620, 621. 

VOL.  I.  28 
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out  of  the 
jDrisdiGtiou, 
ipecid  order 


Summons  I6t 
Judge  u  to 


Ch.  Vtl.  {  3.  perHone  of  nnsound  mind  not  bo  found  by  inqniHiti 
out  of  the  juriadiction ; '  but  in  the  case  of  uifi 
of  unBoand  mind  not  bo  found  by  inqniutioii,  ti 
be  Bcired  upon  such  person,  and  in  such  manne 
shall  direct ;  *  and  an  order  is  necessary  for  leave  t< 
out  of  the  jurisdiction.* 

The  application  for  the  direction  of  the  Judge,  ai 

of  serving  notice  of  the  decree  on  in&nts,  and  pere 

mind  not  so  found  by  inquisition,  should  be  mac 

"'""■  ex  parte/*  and  must  be   supported  by  affidavit 

on  iDhou,       as  the  applicant  is  able :  (1.)  With  respect  to  in: 

of  the  infanta;  whether  they  have  any  parents  o 

guardians,  or  guardians  appointed    by  the  Court 

where,  and  under  whose  care,  the  infants  are  resi 

expense  they  are  maintained,  and,  in  case  they  ha 

guardian,  who  are  their  nearest  relations;  and  tfa 

guardians,  relations,  or  persons  on  whom  it  is  pn 

the  notice,  have  no  interest  in  the  matters  in 

they  have,  the  nature  of  such  interest,  and  that  it 

onpcnoiu       to  the  interest  of  the  infants.     (2.)    With  resp 

mtoT^so    ***"  'iMound  mind  not  found  so  by  inquisition :  Wl 

t^aai.  whose  care,  such  persons  are  residing,  and  at  whot 

are  maintained;  who  are  their  nearest  relations; 

relations,  or  persons,  upon  whom  it  is  proposed  to  s 

have  no  interest  in  the  matters  in  question,  or,  if 

nature  of  such  interest,  and  that  it  is  not  adverse 

of  the  persons  of  unsound  mind.' 

Service  miut       The  order  on  the  summons  is  drawn  up  by  the 

■cco^iugto    ^^^  service  must  be  effected  in  strict  accordance  ' 

dinwiioneof    tious  coDtaJned  in  the  order;  and  copy  of  such  o 

judge.  ^  served,  at  the  time  of  serving  the  notice  of  the  d 

An  order  to  serve  notice  of  a  decree  on  a  per 

MrvTcMut  of     jnris'liction  may  be  obtained  on  an  ex  parte  sums 

thejuriadic    by  affidavit  showing  the  nature  of  his  interest  in  tl 

°'''  place  or  country  where  he  is  supposed  to  be  residinj 

Judge  may         The  Judge  in    Chambers  will    not,  in    genert 

•Brrfca^OTd^  instance,  direct  npon  whom  the   notice  of  the  ( 

met  «il»titu-   served ;  *  but  he  will  entertain  an  application  to  dii 

^^^o^peciai    ggj.yi(,g  ypon  any  person  as  to  whom  it  appears  that 

or  other  sufficient  cause,  it  ought  to  be  dispensed  ' 

I  Cbalmsn  r- Laurie,  loHara  Ap.  STj  *  Segal.  SAug.,  I8G 

]   W.  B.  3«B;    CJwl»  c.  Claifce.  »  H>ra,  affidaTit,  see  ViD.  III. 

Ap.    13,  mirvinal  DOU;     1    W.    R.  iS;  •  Braithnute'a Pr. I 

Strong  v.  M<v.re,  33  L.  J.  Ch.  SIT,  U.  R.  >  For  Ibrmi  of  aum 

9  Urd.  VII.  6.  Id  lopport.  Me  Vol.  II 

•  StB  Strong  e.  Moore,  nW  nm.  '  See,  howBvac,  D« 

*  ForroniuofiiniuiiODi,iM  VoLin.  lock,  SBaie  Ap.  IS. 
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be  made ;  *  or  to  substitute  service,  or  ^re  notice  by  advertise-  Ch.  vn.  §  a. 
xaent  or  otherwise,  in  lieu  of  such  service.^  The  party  having  ""-  ■  y  — ' 
the  prosecution  of  the  decree  should,  therefore,  in  the  first  place, 
consider  what  persons  not  named  on  the  record  ought,  under  the 
provisions  of  the  Chancery  Amendment  Act  of  1852,*  to  be 
served  with  notice  of  the  decree.  On  this  subject,  he  is  referred 
to  the  former  part  of  this  treatise/  He  should  then  consider 
whether  the  circumstances  of  the  case,  and  the  nature  of  their 
interest  in  the  suit,  are  such  as  will  justify  an  application  to  the 
Judge  to  dispense  with  service  on  any  of  them ;  or  to  sanction 
some  special  mode  of  service :  as,  on  one  or  more  for  all  the 
members  of  a  class,  or  by  public  advertisement,  or  through  the 
post,  or  on  a  substitute.  An  application  of  this  description  to 
the  Judge  is  usually  required  to  be  made  by  an  ex  parte  sum- 
mons,* supported  by  evidence  of  the  &cts  on  which  it  is  founded ; 
and  where  a  special  mode  of  service  is  directed,  an  order  is 
ordinarily  drawn  up  by  the  Registrar,  which  will  contain  a  direc- 
tion that  a  copy  of  it  shall  be  served  with  the  notice.  Where 
service  is  dispensed  with,  an  order  to  that  effect  is  not  usually 
drawn  up;  *  but  the  fact  is  stated  in  the  Chief  Clerk's  certificate 
of  the  result  of  the  proceedings. 

If  service  through  the  post  is  sanctioned,  and  no  special  Semceby 
directions  are  given  as  to  the  mode  of  authenticating  such  service,  S?'*L^J|^"* 
it  seems  advisable  to  enclose  the  notice  in  a  letter  addressed  to  the 
person  to  be  served,^  and  to  request  him  to  acknowledge,  through 
the  post,  the  receipt  of  the  notice ;  and  it  would  be  well  to  enclose 
a  form  of  acknowledgment  for  signature."  The  service,  in  this 
case,  will  be  deemed  to  have  been  effected  at  the  date  of  the  letter 
of  acknowledgment.* 

The  Judge  will,  usually,  proceed  to  give  his  directions  as  to  the  where  decree 
manner  in  which  the  decree  is  to  be  prosecuted,  notwithstanding  "^iK^J***" 
evidence  is  not  adduced  to  satisfy  him  that  all  proper  parties  have  service  of 
been  served  with  notice.*®    Indeed,  it  not  unfi^quently  happens,  °o^<»<>f^*- 
that  the  persons  to  be  served  cannot  be  known  till  some  of  the 
inquiries  under  the  decree  have  been  prosecuted  at  Chambers :  as 
where  the  members  constituting  a  class  of  residuary  legatees,  or 
next  of  kin,  have  to  be  ascertained ;  and  by  directions  being  ob- 
tained for  insertion  of  advertisements  for  creditors  and  other 
claimants  to  come  in,  and  for  the  accounts  to  be  brought  in,  and 
the  inquiries  answered,  before  these  class  inquiries  are  entered 

1  IM.;  Ord.  XXXY.  18,  *  Bat  w  sometimes;  see  Garin  v.  0»- 

s  Ord.  XXXY.  18;  for  I'onn  of  summons  bome,  cited  Seton,  1218. 

in  such  ca«te,  see  Vol.  III.  f  For  form  of  letter,  see  Vol.  III. 

*  16  &  16  Vic  c  86f  {  42,  rr.  1-8.  >  For  forms  of  aclKnowledffroent  and  affi- 
4  See  ante,  pp.  216-218,  226,  226,  244.  davit  of  senrice,  see  Vol.  UI. 

•  For  a  lurm,  aee  VoL  III.  »  Braithwaite's  Pr.  622. 

10  See  Ord.  XXXY.  16. 
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Kecoid  uid 
Writ  Cleita' 
Office. 


upon,  mach  time  in  prosecuting  the  decree  may  be  saved 
prejudicing  peraons  who  may  be  Bubsequently  served  wil 
of  the  decree,  and  obtain  orders  to  attend  the  proceedingi 

The  notice  of  the  decree  must  be  entitled  in  the  cant 
memorandum  inust  be  indorsed  thereon,  giving  the  perse 
notice  that  from  the  time  of  service  he  will  be  boum 
proceedings  in  the  cause,  in  the  same  manner  as  if  he 
onginally  made  a  party ;  and  that  ho  may,  by  an  order  o 
have  liberty  to  attend  the  proceedings,  and  may,  within  01 
afler  service,  apply  to  the  Court  to  add  to  the  decree.* 

Service  of  a  copy  of  the  decree  is  regarded  as  Ber\-ice 
of  the  decree ;  but  the  copy  must  be  indorsed  in  like  man 
Dotice.* 

When  any  party  has  been  served  with  notice  of  a  < 
memorandum  of  service  must,  upon  proof  by  affidavit 
service  hae  been  duly  effected,  be  entered  in  the  offic 
Clerks  of  Records  and  Writs.' 

When  it  appears  by  the  affidavit  that  the  service  has 
effected  in  accordance  with  the  ordinary  practice  in  the 
and  the  Record  and  Writ  Clerk  refiiaes,  in  consequence, 
a  memorandum  of  service  thereon,  the  plaintiff  may 
counsel  to  apply  to  the  Court,  ex  patte,  for  ite  sanctioi 
memorandum  being  entered ;  or,  where  directions  for  th 
have  been  given  at  Chambers,  or  the  service  is  requirei 
purpose  of  proceedings  pending  there,  the  application  b 
made  at  Chambers,  ex  parte,  by  the  solicitor,  without  a 
The  sanction,  if  given,  is  evidenced  by  an  indorsemen 
affidavit  to  the  following  effect:  "liet  the  memorandum  c 
be  entered  on  this  affidavit ; "  and  such  indorsement  is  t 
the  Registrar  in  Court,  or  by  the  Chief  Clerk  at  Chambe 
case  may  be,  and  will  be  acted  on  by  the  Record  and  W: 
without  a  formal  order  being  drawn  up,* 

The  Record  and  Writ  Clerk  will  give  a  certificate  of  1 
of  the  memorandum  of  service ;  *  and  a  copy  of  such  a 
certified  by  the  solicitor,  is  to  be  left  at  the  Chambers  of  tl 
to  whose  Court  the  cause  is  attached.* 

The  party  served  may  apply,  within  one  month  after  se 
leave  to  add  to  the  decree.^     Such  application  is  uaua 


1  Ord.  XXin.  10)  Ibr  TonDSor  notice 
and  indortemeiit,  ue  Tol.  111. 

1  Braithwaile'B  ¥r.  B19. 

■  Ord. XXIII.  IB.  An  office mpj nf the 
■ffidiTit,  tof-ellier  wilh  Jbipracipe  b>  en- 
ter the  memDrandum,  ind  euv  extiibils  01 
erdera  cumected  wilh  the  effidevit  oC  wr- 
ilca,  are  required  to  be  left  nt  the  office 
fbr  examinntioD,  but  will  be  retumed  to 
tbe  •olicitnr.  For  romu  of  Dnupiand 
•ffidaviu,  *M  Vol.  Ul. 


*  See  Braitbwule'*  Pr.  BS 
NcKbold,  tberaciled. 

'  The  reeii.li.  ReguI.toOi 
4.     For  fiirm  of  rertificite,  tea 

>  SIti  Repletion.  8  Aiw., 
form  of  certiflciite,  we  Vol.  Ill 

1  16  &  18  Vic.  c  S«,  t  43 
XXXIII.  18;  the  monlb  U 
XSXVII.  10.  Whe™  the  I 
■erved  it  out  of  tbs  Jnriidici 
Urged  time  maj  be  p"a ;  •■ 
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by  sammons :  *  which  mnst  be  served  on  the  solioitors  of  all  parties  Ch.  VII.  §  2. 
to  the  cause,  and  of  all  persons  who  have  obtained  ordere  to  attend.   ""-  "  y    — ' 
The  party  served  may  also    obtain    an  order  of  course,*  upon  to  decree,  or 
petition  at  the  Rolls,  or  on  motion,*  for  liberty  to  attend  all  pro-  attend^pi^ 
ceedings  under  the  decree.*  oeedinge. 

Infiints,  and  persons  of  unsound  mind  not  so  found,  attend  the  OuaidiaiiB  ad 
proceeding  by  their  guardians  adlitem^  who  are  appointed  in  the  4™!^^  ^ 
same  manner  as  guardians  ad  litem  to  answer  and  defend  suits;  *  in&nts,  and 
and  the  Judge  may,  at  any  time  during  proceedings  in  Chambers,  wiS^^d?" 
under  any  decree  or    order,  require  a  guardian  ad  litem  to  be 
appointed  for  any  in&nt,  or  person  of  unsound  mind  not  so  found 
by  inquisition,  who  has  been  served  with  notice  of  such  decree  or 
order.* 

Where  a  person  served  with  notice  of  the  decree  obt^ns  an  Order  to 
order  for  leave  to  attend  the  proceedings,  no  other  evidence  of  J^J^vi^" 
service  of  the  notice  on  him  will  be  required ;  the  Judge  must,  dence  of 
however,  be  satisfied  of  his  identity  with  the  person  on  whom  the  notice, 
notice  ought  to  have  been  served. 

A  copy  of  every  order  for  leave  to  attend  proceedings  should  Service  of 
be  served  on  the  solicitors  of  all  parties  in  the  cause,  and  of  aU  °^^  ^' 
persons  who  have  leave  to  attend  the  proceedings;  and  a  copy,  attend, 
certified  by  the  solicitor  to  be  a  true  copy,'  should  be  left  at  the  9^j^ 
Judge's  Chambers.*  s. 

No  appearance  is  to  be  entered  at  the  Record  and  Writ  Clerks'  No  appear- 
office  by  a  person  served  with  notice  of  the  decree;  nor  is  it  neces-  JSy  bywty 
sary  that  any  order  he  may  obtain  to  attend  the  proceedings  served  with 
should  be  produced  or  entered  there.*    The  practitioner  will, 
therefore,  be  unable  to  ascertain  from  the  books  of  that  office  what 
parties  have,  by  obtaining  orders  to  attend  the  proceedings,  enti- 
tled themselves  to  be  treated  as  qiiasi  parties  to  the  suit.    He  must 
seek  this  information  by  search  in  the  books  kept  at  the  entering 
seat  in  the  Registrar's  office,  at  the  Report  office,  and  in  the  Sec- 
retary's office  at  the  Rolls,  for  the  entry  of  orders,  and  at  the 
Chambers  of  the  Judge ;  or  by  inquiring  of  the  parties  in  the 
cause,  what  orders  for  leave  to  attend  have  been  served  on 
them. 

If  the  party  served  attends,  without  obtaining  an  order  giving  co«t8  of 
him  leave,  he  will  not  be  allowed  his  costs  of  such  attendance,  pw^esw 

'  attending. 

Moore,  22  L.  J.  Cli.  917,  M.  R.     SemUe^  those  penons  who,  under  the  former  pr^c- 

the  Attorney-General  may  apply  to  add  tice,  were  necemarv  parties  to  the  salt. 

to  the  decree  after  the  month.    Johnstone  Colyer  v  Colyer,  9  Jar.  N.  S  294,  V.  C.  K. 
9,  Hamilton,  11  Jur.  N.  S.  777,  V.  C.  S.  •  Ord.  VII.  6;   see  ante,  pp.  160, 176; 

1  For  fi'rm  of  summons,  see  Vol.  III.  and  for  forms  of  motion  paper  and  petition, 

s  16  &  16  Vic  c.  86,  §  42,  r.  8;  Seton,  see  Vol.  III. 
188, 1218.  •  Ord.  VII.  7. 

*  Por  forms  of  petition  and  motion  paper,  ^  For  form  of  certificate,  see  Vol.  IIL 

a  Vol.  III.  8  Re^nil.  8  Aug.,  1657,  r.  8. 

«  The  order  can  only  be  obtained  bjr         *  Braithwaite^s  Pr.  626. 
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s.  withoat  a  special  order  for  that  pnrpose;*  and  it  is 
-'  served,  that  the  order  giving  a  party  served  with  noti 
decree  liberty  to  attend,  does  not  specify  at  whose  cooti 
attend,  but  his  costs  are  dealt  with  at  the  hearing  of  the 
ftirther  condderation ;  and  it  is  conceived  that,  where  th 
of  opinion  that  the  interest  of  the  party  in  question  is  s 
protected  by  the  parties  named  on  the  record,  or  who  ha' 
obtained  leave  to  attend  the  proceedings,  it  will  refuse 
him  any  costs.' 

A  person  who  has  been  served  with  notice  of  the  d< 
who  has  obtained  leave  to  attend  the  proceedings,  may,  if 
by  any  order  in  the  suit,  present  a  petition  of  reheari 
usual  manner,"  but  if  he  is  unable  to  raise  the  queetic 
pleadings,  the  proper  course  for  him  to  pursue  is  to 
notice,  for  leave  to  file  a  bill :  which  would  be  in  the  ni 
bill  of  review.* 


1  Od.  XL.  as. 

a  See  Ord.  XXXV.  10:  Selnn,  187; 
StereasOD  s.  Abington,  II  W.  R.  eS6,  U. 
B.:  Hi  Tavlor  D»ubiiBy  v.  Lenke,  L.  R. 
1  Eq.  495,  M,  P      "  '■'^— '  -  '  —-—    ■■ 


,4  W.  R.  6M,  V.  C.  Kj  Wrigg 
■  W.  R.  B49,  V.  C.  W.,  u  to 
.rtifli  &ppeHrin|{  by  different 
id  tee  Beimetto.  Wood.T  Sim. 
19011  I.  Freemui,  4  H.  &  C. 
490;  8Jur.a94;SbnttlewnTthD.HawBTth, 
4  U.  &  C.  401;  &  Jot.  3;  C.  &  P.  SIS, 


e.  Mor1e>j 
■olioiton; 


where  panon*  iDterreninfc,  i 
made  parties  bacanae  tbej  b 
very  nQmeroiu  dus,  nere 
ume  coati  u  if  they  liul  bee 
tiea  to  tbs  luit. 

■  EUison  V.  Tbomu.  1  D( 
ISi  eee  piw(,  Chip.  XXXn. 
uiffM  and  AppeaUm  the  Omrt 

■  Kidd  u.  Cheyne   IBJui 


CHAPTER  Vni. 

PROCESS  TO  OOMPELy  AND  PBOGEEDINGS  IN  DEFAULT  OF, 

APPEARANCE. 

Section  I.  —  Service  of  the  Copy  of  the  BiU. 


Formerly,  when  the  bill  was  filed,  the  ordinary  course  of  pro- 
ceeding against  the  defendants  was  to  sue  out  and  serve  a  writ  of 
subpoena}    This  has,  however,  as  we  have  seen,  been  abolished ; ' 


1  The  former  English  prACtice  of  com- 
peUinff  the  •ppeanince  of  the  defendant  hpr 
iseninff  and  servinfc  a  writ  of  subpana  is 
still  adhered  to  in  the  Circnit  Courts  of  the 
United  States,  and  in  Massachasetts  and 
some  other  State  ConrtA.  Under  this  prac- 
tice the  first  step  usnally  is,  to  sue  out  and 
serve  a  tubpcma,  which  is  a  writ  issuing 
oat  of  the  Court,  and  directed  to  the  party 
himself,  commanding  him  to  appear  (ao- 
oording  to  the  old  form  of  the  writ),  under 
a  certain  penalty  therein  expressed  {tub- 
ptgna  eentum  Ubrarum),  and  answer  to  the 
matters  alleged  against  him. 

It  is  to  be  observed,  that  the  writ  of 
SKbptma  differs  from  the  other  writs  of 

Erocess,  in  being  directed  to  the  party 
imself,  whereas  the  subseouent  writs  or 
orders  are  directed,  not  to  tne  party  him- 
self, bat  certain  ministerial  officers,  com- 
manding them  to  take  certain  proceedings 
■ninst  the  defendant,  calculated  to  enforce 
his  obedience. 

It  would  seem,  according  to  the  Ameri- 
can practice,  that  the  billou^ht  in  all  cases 
to  be  filed  before  or  at  the  time  of  issuing 
the  jMJpoma.  1  Hoff.  Ch.  Pr.  101,  note; 
1  Barb.  Ch.  Pr.  899;  ante, 899,  notes;  Rule 
S  of  Chancery  Practice  in  MaMaohusetts; 
Rule  11  of  the  Equity  Rule*  of  the  United 
States  Courts.  Howe  t7.  Willard,  40  Vt 
664. 

By  the  7th  Equity  Rule  for  the  U.  SUtes 
Conrt»,  it  is  provided  that  the  proceis  of 
SM^^pcsna  shall  constitute  the  proper  mesne 
process  in  all  suite  in  Equit>%  in  the  first 
mstanoe,  to  require  the  defendant  to  appear 
and  answer  the  exigency  of  the  bill; 
and  by  Rule  12,  whenever  a  bill  is  filed, 
the  clerk  shall  issue  the  process  of  tul^na 
thereon,  as  of  course,  upon  the  application 
of  the  plaintiff,  whicn  snail  be  returnable 
into  the  Clerk*s  ofllce  the  next  rule  day,  or 
the  next  rule  day  but  one,  at  the  election 


of  the  plaintiff,  occurring  after  twenty  days 
from  the  time  of  the  issuing  thereof. 
Where  there  is  more  than  one  defendant, 
a  writ  of  ttApcma  mav,  at  the  election  or 
the  plaintiflf,  be  sued  out  separately  for 
esch  defendant,  except  in  the  case  of  hus- 
band and  wife  defeuoants,  or  a  joint  tub- 
poma  against  all  the  defendants. 

By  Chancery  Rule  17,  in  New  Jersey, 
the  names  of'^all  the  defendants  in  the 
same  cause  shall  be  inserted  in  one  tub- 
/MMio,  unless  the  defendants  reside  in 
different  cotmties,  in  which  case  the  names 
of  all  those  who  reside  in  the  same  county 
shall  be  inserted  in  the  same  tubpcena;  by 
Rule  18,  copies  of  tickets  served  with  the 
nbpaona  upon  the  defendants  shall  be  an- 
nexed to  and  returned  with  the  tubpanct. 

In  Massachusetts,  the  whpoBna  on  bills 
in  Equity  shall  be  issued  from  the  Clerk*s 
office  either  in  term  time  or  in  vacation 
upon  a  bill  there  filed,  shall  bear  iuU  of 
the  first  Justice  of  the  Court,  who  is  not  a 
party  to  the  suit,  and  shall  be  under  the 
seal  of  the  Court,  and  signed  by  the  Clerk. 
Genl.  Sts.  c.  182.  %  18.  The  process  shall 
be  made  retumaole  at  the  next  succeeding 
term,  or  at  ainr  intermediate  rule  day,  at 
the  election  of  the  party  who  takes  it  out. 
Rule  4,  of  the  Rules  of  Chancery  Practice. 

In  Maine,  *'  a  guhpoMa  in  the  form  pre- 
scribed shall  iflsue  on  the  filing  of  the  bill 
with  the  Clerk;  and  it  may  be  made  re- 
turnable on  a  day  certain  in  or  out  of  term 
time."  Rule  2,  of  the  Rules  of  Chancery 
Practice. 

In  Connecticut,  to  a  bill  in  Chancery 
against  defendants  residing  in  that  State, 
a  citation,  signed  by  a  magistrate,  must 
be  annexed,  which  must  be  servea  upon 
the  defendants  at  least  twelve  days  before 

3  Except  as  to  bills  filed  on  or  before  1 
Nov.,  1862;  Ord.  XXYIU.  10. 


Defendant  to 
be  served 
with  printed 
copy  of  bill, 
properly 
stamped  and 
indorsed. 
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and,  instead,  the  defendants  are  to  be  served  w 
of  the  bill,'  properly  stamped  by  one  of  the 

theiUtfngofthcCoDrtto  vhich  tli«  bill  it      fiffidivit  of  thi ) 

prefeiTBd.  Cantral  Maouf.  Co.  v.  Huls- 
honiB.S  Conn.  199. 

In  UuuMcbDKtU,  by  Chinceiy  Rule  1, 
when  the  hill  ii  noI  InMrted  in  sn  original 
writ,  it  provided  by  statule,  the  original 
proceutoRquirrtheupptannotordcRnd- 

Mthall  bcBniA/una.tnfbnnfollDwinK: —       to  the  pliinlifi'i 

monthaHftcrthei 


be  deemed  saffii 
In  this  StaU,  the 
defendaat,  tnd  i 


ofM 
' ,M.    TaA.B.jor       (HddltloD.) 

'  [l.  ■.]     We  eomnund  yoa  [hut  jon  »p- 

peftT  btToTCDur  Sa  prams  Judicial  Conrt, 

DCKt  to  be  bolden  *t  ,  within 

and  for  the  Coanly  of  ,  on  the 

day  of  next,  then  and  there 


above  provided  I 
(he  Clerk,  diied 
notice  to  the  del 


bill  of  cf 


oplai. 


ed  asajnat  you  in  our  vaid  Coutt,  by  C. 
D.,  of  (addition),   and  to  do 

and  receive  what  oar  said  Coart  >hatl 
then  and  theie  oontider  in  that  behalf. 
Hereof  fUI  not,  nnder  the  palna  and 
penaltiet  of  (he  law  in  that  behalf  pro- 

"  Witneai  G.  T.  B.,  EM)iiini,  (he 

day  of  ,  In  (he  year  o(  r — 

Lord 

"A.  H.,  Clerf 
When  tlia  proc«w  ia  made  returna 
at  a  rule  day,  the  labpana  aball  be  allered 
aocordicEly.  Rule  4.of  tlwRuletof  Prac- 
tlee  in  Chancery.  The  writ  of  n^ama 
•hall  be  servrd  by  the  aameofflcen  and  In 
ttie  aame  manner,  and  the  lame  namber  of 
davs.  at  leaat.  befbra  the  day  on  which  it 
■  t  orlRinal  wrlta  of 
.)be»er»ed.     Ganl. 

8ts.  0.  lis,  {  ai- 

In  New  Hampshire,  "bills  in  Eqnlw 
Biay  be  filed   in  term,  or  in  the  Clerk  ■ 
office  in  vacation.     If  filed  In  term,  ft 
tub/ma  or  order  of  notice  may  laene,  Te- 
tnmable  at  the  aame  term,  if  the  Conrt       •n-sini  ,.-uu<iim, 
ihall  >D  order,  and  euch  ftirther  proceed-       llahed  by  the  C 
inea  may  be  had  at  (he  aama  terra  aa  the       '  °   ~'-  """  — 
Court  roKy  direct.     If  filed  in  vacation,  a 
wifKnu  <ir  order  of  nottce  may  be  iaaned 
by  the  Clerk  a>  of  conrae,  retamable  at 
11,  88  N.  H. 


ie  returnable,  i 


In  HaNachDM 
an  Eqnitv  niit,  a 
ipnl  writ  of  eum 
attachment,  and 
terms  of  tfa«  Co 


In  Hail 
■rritofal 


n  order  on  the  ds- 


SOT.      Eve 

ftndants  to  deliver  to  the  pluDtifTs  i 

thereof,   hia   plea 


the  bill  tn  be  taken  as  confessed. 
Bole  IB.  Rule  13  provide)  that  "wV'nwi 
ahall  be  aerred  bv  the  rsme  oificera  and 
Id  the  same  manner  a<  orieioal  writs  of 
anmmoi.i  am  by  law  to  be  ferved,  andtha 
plaintiff  shall  al'O  canse  an  atlestsd  c<>py 
of  the  bill  lo  be  delivered  to  IhedsfendiiDt, 
or  left  al  hia  usual  place  of  abode,  at  the 
ttmenf  the  aervice  nf  the  mipaiin,  or  with- 
in nneen  davs  aflerwarda."  Aa  to  (he 
•errice  of  an  order  of  notice.  Rule  IS  pro- 


■ee  l^tephi 
When) 


party 
it  Is  not  gro 
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and  Write  indicating  the  date  of  the  filing  of  the  bill/  &i^d  with 
an  indorsement  thereon,^  directing  the  defendant  to  cause  an 
appearance  to  be  entered  for  him  within  eight  days ; '  to  which  is 
added  the  following  note :  "  K  yon  fail  to  comply  with  the  above 
directions,  the  plaintiff  may  enter  an  appearance  for  you,  and  you 
will  be  liable  to  be  arrested  and  imprisoned,  and  to  have  a  decree 
made  against  you  in  your  absence."  ^  . 

The  indorsement  need  not  be  printed;*  and  may  be  partly 
printed  and  partly  written :  *  and  such  variations  may  be  made 
therein  as  circumstances  may  required  Consequently,  when  the 
defendant  to  be  served  is  out  of  the  jurisdiction,  the  time  specially 
fixed  by  the  Court  for  him  to  appear  should  be  inserted  in  the 
indorsement,  instead  of  ^  eight  days."  ^  In  such  a  case,  the  time 
fixed  for  him  to  plead,  answer,  or  demur,  not  demurring  alone, 
should  also  be  inserted  in  the  indorsement,  if  the  plaintiff  intends 
to  serve  him  with  interrogatories."  • 

When  the  defendant  is  a  corporation  aggregate,  the  words  '^  you 
will  be  liable  to  have  your  lands  and  tenements,  goods  and  chat- 
tels, distrained  upon,  and  other  proceedings  taken  against  you," 
are  substituted  for  the  words,  ^  you  will  be  liable  to  be  arrested 
and  imprisoned."  " 

Where  the  Attorney-General  is  served  with  a  bill,  there  should 
be  no  indorsement  upon  it.^ 


Ch.VIII.§1. 


Ordinaiy 

fbrmof 

indorsement. 


Indoraement 
ma^  be 
vaned  ac- 
cording to 
circum- 
stances; 

as  in  case  of 
service  out  of 
jurisdiction, 


or  on  a 

corporation 

aggregate. 


Service  on 

Attorney- 

Greneral. 


wftpaiMi  was  inned  to  him  fc^norally,  not 
stating  the  capacity  in  which  he  is  sued. 
Walton  r.  Herbert,  8  Green  Ch.  78. 

On  the  filing  of  a  bill  in  Eouity  in  the 
Supreme  Court  of  the  United  States  by 
the  State  of  Florida  against  the  State  of 
Geoi^pa,  the  Court  directed  that  pro- 
cess of  wirpaoka  issue  against  "  The  State 
of  Georgia.**  State  of  Florida  v.  Georgia, 
11  How.  U.  S.  298. 

The  statute  prohibiting  the  service  of 
dvil  process  in  the  citv  of  New  York  on 
the  days  of  charter  elections,  does  not 
apply  to  a  whpama  and  injunction  issued 
out  of  the  Court  of  Chancery.  Wheeler 
9.  Bartlett,  1  Edw.  Ch.  828. 

The  issuing  of  a  whpana^  in  New  Jer- 
sey, except  in  canes  to  stay  waste,  before 
the  filing  of  the  bill,  is  irregular,  and  if 
nroroptly  brought  to  the  notice  of  the 
Court,  the  siiteama,  on  motion  for  that 
varpoee,  will  be  set  aside  as  illegally 
Msned ;  but  the  irresularity  is  purely  tech- 
nical, and  is  waived  bv  an  appearance. 
Crowell  V.  Botsford,  1  C.  £.  Green  (N.  J.), 
468. 

In  Vermont,  it  has  been  held  that  a  fatU 
nie  to  have  service  made  of  the  original 
mhpama  with  the  bill  and  injunction,  sea- 
•onably  for  the  term  to  which  the  mApatna 
was  made  returnable,  does  not  operate  a 
diioontinnance  of  the  proceedings,  so  that 
the  order  of  the  Chancellor,  and  the  in- 


junction issued  in  pursuance  of  it,  become 
vacated  and  void.  Suing  time  having 
expired  before  service  could  be  made,  the 
plaintiff  had  the  right  to  another  wbpauM 
returnable  to  the  next  term.  Howe  v. 
Willard,  40  Vt.  654. 

1  16  &  16  Vic  o.  86,  §  8.  For  a  case 
where  the  defendant  was  served  with  an 
nnstamped  copv,  see  Hutton  v.  Smith,  24 
L.  J.  Ch.  147,  V.  C.  W.  As  to  service  of 
nnstamped  copies  on  formal  parties,  see 
OMte,  p.  429. 

3  16  &  16  Yic.  c.  86,  §  8,  and  Sched., 
as  varied  by  Ord.  IX.  2 ;  and  see  forms  in 
Vol.  HI. 

^  A  defendant  may,  however,   appear 

Satis,  before  service  on  him  of  a  copy  of 
e  bill ;  see  poti^  Chap.  XIII.,  Apptarainct, 

4  16  &  16  Vic.  c.  86,  Sched.,  as  varied 
by  Ord.  IX.  2. 

*  Sharpe  v.  Blondeau,  cited  9  Hare  Ap. 
27. 

«  Braithwaite*s  Pr.  80. 

7  16  &  16  Vic.  c  86,  §  8;  Chatfield  o. 
Berchtoldt,  9  Hare  Ap.  28. 

>  IhMLi  Sharpe  v.  Blondeau,  i6. 
Baines  r.  Ridge,  ibicL  ;  1  W.  R.  99. 

»  For  forms,  see  Vol.  III. 

w  Braithwaite*s  Pr.  29,  n.  As  to 
form  of  the  indorsement,  where  the 
fendant  is  a  peer,  see  /Msf,  p.  446. 

U  Braithwaite*8  Pr.  81. 


27; 


the 
de- 
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CB.vra.SL       j^ii  peers  of  the  three  Idngdoma,  with  or  witho 

'~~Y~— '   Upper  House,^  provided  they  are  not  members 

ServjM  on       Commons,'  and  the  widows  and  dowagers  of  the 

''**^  are  entitled,  before  they  are  eerved  with  an  indo 

bill,  to  be  informed  by  a  commnnication  from  the 

termed  a  letter  missive,  of  the  tact  of  the  bill  h 

Letter  To  obtain  this  letter  missive,  a  petition  for  thai 

Lord  Chancellor  must  be  left  with  his  Lordship'i 

will  therenpon  prepare  the  letter  misaiTe,*  obtai 

signature  thereto,  and  deliver  it  ont  to  the  plainti 

Service  of  Where  a  written  bill  b  filed,  a  written  copy, 

written  dorsed  as  before  explained,  may  be  served  on  anj 

Bach  service  will  have  the  same  effect  aa  the  sen 

copy.' 

TtMie  o(  The  indorsement  must  be  tested  as  of  the  day  c 

iadoreement.    ^f  jj^^  yy  j^  gt,a„,ped  for  service ;  and  at  the  tii 

^am^         for  the  purpose  of  being  stamped,  apreedpe  must 

service.  filed  With  the  proper  ofScer.* 

Under  ■  vpe-       If  the  Copy  of  the  bill  is  to  be  stamped  for  sen 

ciii  order.       ^f  ^^y  gpe^ial  order,  snch  order  must  be  produ 

Re^tamping.   time.    The  Copy  of  the  bill  may  be  altered  and  n 

time  before  service,  on  another  jmBcipe  being  left 

officer.' 

Copj  of  bill;         When  the  copies  of  the  bill  have  been  stamped 

,gr^,  the  manner  above  pointed  out,  the  next  step  is 

the  defendants  with  one  of  snch  copies.     This, 

directs  some  other  mode  of  service,  is  effected, 

copy  on  each  defendant  personally,  or  by  leaving  1 

servant,  or  some  member  of  his  family,'  at  his  d 

usual  place  of  abode ;  and  has  the  same  effect  as 

au^pcena  formerly  had.' 

Where  affldo-       When  nn  affidavit  has  been  filed  with  the  bil 

fliedwi^     affidavit,  but  not  necessarily  an  office  copy,  shouk 

^-  Record  and  Writ  Clerks'  office,  and  annexed  to,  ; 

each  copy  of  the  bill  sealed  there  for  service." 

1  RobinwD  o.  Lord  Rokabv,  8  Vet.  Ml.      of  copies.    For  Ibni 


>  Ibid. 

'  Harr.  br  Newi.  loi. 

*  A  feeofaOi.  hi|cher>ciilt>,aDil  G).  lover 
Kile,  l>  parable,  in  Chancer?  fee  fund 

Ord.  Sohed.  «.     Far  fonns  of  petilion  and 
letter  miHive.  see  Vol.  IIL 
'  IE  &  IS  Vic  c,  ae,  I  6. 

•  Endx  ca>py  ilamped  for  service  moat 
bear  a  &i.  Cnanceiy  fee  fund  atamp  if  on 
tbe  higher  acale,  and  a  li.  atamp  if  on  the 
lower  Kale.  Regul.  to  Ord.  Sobad.  t. 
Ooe  pracipe  ii  aufflcient  for  any  Diunber 


I  Bmithwaita'a  I 
able  f'lr  reatatoplng 

Ihe  expiration  of  f 


waile'a  Pr.  33;  Brai 

'  The  member  ol 

an  inmate  of  the  h< 

wn,  8  Do  6.  &  8.  « 

'  Ord.  X.  1 1  l&i 

U  AtUt,  pp.  »»6, 1 


l! 


SEBYICE  OF  THE  COPT  OF  THE  BILL. 


443 


Service  on  a  Sunday  is  not  good  service.'  Service  of  a  copy 
of  the  biU  is  either  ordinary,  or  extraordinary.  Ordinary  service 
requires  no  leave  from  the  Court ;  extraordinary  service  requires  a 
special  order  of  the  Court  to  render  it  vaHd,  and  is  not  used  ex- 
cept under  special  circumstances,  when  the  ordinary  service  cannot 
be  efiected. 

When  the  copy  is  left  at  the  dwelling-house,  it  is  necessary  that 
it  should  be  the  place  where  the  defendant  actually  resides ;  ^  and 
the  mere  leaving  the  copy  at  a  defendant's  ordinary  place  of  busi- 
ness, if  he  does  not  reside  there,  will  not  be  good  service ; '  and 


Ch.  Yin.  §  1. 


Bill  cannot 
be  served  on 
Sunday; 

Service  is 
either  ordi- 
naiy  or  ex- 
traordinaij. 

Service  at 
dwelling- 
hooBe, 


1  Mackreth  t,  Nicholaon,  19  Yes.  867. 
A  mtbpana  retumable  on  Sunday  is  irretfj^- 
Ur,  and  will  not  warrant  the  issuine  or  an 
attachment  for  disobedience  thereof,  as  no 
Court  can  bo  held  on  that  day  for  any  pur- 
pose.   Gould  V.  Spencer,  6  Paige,  641. 

*  Service  on  the  Deputy-Governor  of  a 
prison  was  held  to  be  due  service  on  a 
defendant,  a  prisoner  there.  Newenham 
V.  Pemberton,  2  Coll.  64 ;  9  Jnr.  687. 

In  the  United  States  Courts,  the  service 
of  all  tubp(Bna»  shall  be  bv  a  deliveiy  of  a 
cop7  thereof  by  the  officer  serving  the 
tame,  to  the  defendant  personally,  or,  in 
the  case  of  husband  and  wife,  to  the  hus- 
band personally,  or  by  leaving  a  copy 
thereof  at  the  awelling-house  or  usual 
place  of  abode  of  each  defendant,  with 
aome  Aree  white  person,  who  is  a  m'-mber 
or  resident  in  the  family.  18th  Equity 
Rule.  The  service  is  to  be  made  by  the 
marshal  of  the  district,  or  his  deputy,  or 
by  some  other  person  specially  appointed 
by  the  Court  for  that  purpose,  and  not 
otherwise;  in  the  latter  case,  the  person 
serving  the  process  shall  make  affidavit 
thereot  16tb  Equity  Rule.  Whenever  any 
mip€tna  shall  be  returned,  not  executed  as 
to  any  defendant,  the  plaintiff  shall  be 
entitled  to  another  su^^pemo,  Mies  fiioftes, 
against  such  defendant,  if  he  shall  require 
h,  until  due  service  is  made.  14th  Equity 
Rule. 

In  Massachusett*,  **if  a  party  shall  not 
be  found,  a  copy  of  the  Mubpcma  may  be  left 
at  bis  usual  place  of  abode;  and.  the  truth 
of  the  esse  being  returned  by  the  officer, 
if  it  shall  be  made  to  appear  to  the  Court 
that  the  party  has  actual  notice  of  the 
suit,  no  other  service  shall  be  recinired; 
otherwise,  snch  notice  shall  be  given  as 
the  court  shsll  order."  Rule  4,  of  the 
Rales  of  Practice  in  Chancery. 

In  some  States  the  sti^xwia  may  be  served 
by  any  person ;  as  in  Maryland,  Hoye  v. 
Penn'  1  Bland,  29;  Taylor  v.  Gordon,  1 
Bland,  182;  so  in  New  Jersey,  West  «. 
Smith,  1  Green  Ch.  809;  but  toe  service, 
if  made  by  any  person  other  than  a  legal 
officer,  mu>t  be  proved.  Hoye  t.  Peon,  1 
Bland,  29. 

In  Vermont,  service  of  a  iubpana  can- 
not be  made  br  an  indifferent  person  not 
named  m  it.    Xllyn  v.  Davis,  10  Yt.  647; 


Burlington  Bank  v.  Cottin,  11  Yt.  106  As 
to  Kentucky,  see  Trabue  «.  Holt,  2  Bibb, 
898 ;  Bamett  v.  Montgomery,  6  Monr.  827. 
In  New  Hampshire,  where  a  private  person 
may  make  «ervlce  of  process  by  copy,  he 
may  himself  certify  and  swear  to  the  copy. 
Stone  V.  Anderson,  26  N.  H.  221. 

The  service  of  A  tubpasna  roust  be  within 
the  jurisdiction,  otherwise  it  is  irregular. 
Dunn  V,  Dunn,  4  Paige,  426;  Creed  v. 
Bryne,  1  Hogan,  79;  Jonnson  v.  Na^le,  1 
Molloy.  248;  Hawkins  v.  Hale,  1  Beav. 
78;  Enck«on  v.  Smith,  46  N.  H.  876.  But 
the  defendant  may  voluntarily  appear  or 
stipulate  in  writing  to  accept  out  of  the 
jurisdiction  a  service  as  regular.  Dunn 
V,  Dunn,  ttbi  tupra ;  Picquet  u.  Swan,  6 
Mason,  661;  see  Henderson  v.  Hopper, 
Halst.  Dig.  170.  But  in  Tennessee,  where 
service  of  a  ivbpcBna  has  been  made  upon 
one  material  defendsnt  in  the  proper  dis- 
trict or  county,  a  gubpana  may  be  served 
upon  any  other  defendant  out  of  the  county 
or  district.  University  v.  Cambreling,  6 
Yerger,  79. 

In  Pratt  v.  Bank  of  Windsor,  Herring. 
Ch.  264,  it  was  held,  that  the  service  of  a 
wbpcsna  upon  a  defendant  out  of  the  State 
is  irregular.  In  Picquet «.  Swan,  6  Mason, 
661,  the  plaintiff  obtained  an  order,  ap- 
pointing a  commissioner  to  make  service 
on  one  of  two  defendants  in  Paris,  and  to 
take  his  answer  to  the  bill.  See  the  mode 
of  proceeding,  ib.  p.  662. 

•  See  Smith  v.  Parke,  2  Paige.  298; 
Dyett  V.  N.  A.  Coal  Co.,  20  Wend.  670; 
Johnston  «.  Macconnel,  8  Bibb^  1.  A  copy 
of  the  nbpmM  left  at  the  residence  of  a 
partv  domiciled  in  the  State,  and  tempo- 
rarily absent  therefrom,  is  sufficient  unless 
it  is  made  to  appear  that  he  has  been  sur- 
prised. Southern  Steam  Packet  Co.  v, 
Roger,  1  Cheeves,  48.  Where  the  defend- 
ant has  no  familv,  but  boards  or  makes  it 
his  home  in  the  family  of  another,  the  tnb^ 
poena  to  appear  and  answer  may,  in  his 
absence  from  home,  be  served,  upon  either 
of  the  heads  of  the  family,  at  such  place  of 
his  abode,  although  he  has  no  wife  or  ser- 
vsnt  But  to  make  such  service  regular, 
the  place  of  service  mu^t  be  bis  actual 
place  of  residence  at  the  time,  and  his  ab- 
i^ence  therefrom  must  be  merely  temporary. 
People  V.  Craft,  7  Paige,  826;  seeBickford 
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ch.  vni.  §  1. 


of  a  Member 

ofParliar- 

ment. 


Service  at 
town-house 
of  a  peer. 


Service  upon 
an  in&nt^  or 
a  person  of 
unsound 
mind  not  so 
found. 


therefore,  where,  under  the  old  practice,  a  mbpcena^  returnable 
immediately,^  was  moved  for  upon  affidavit  stating  that  the  de- 
fendant lived  at  Epsom,  but  that  he  had  chambers  in  the  Temple 
and  resided  there.  Lord  Thurlow  said,  that  a^  it  did  not  appear 
that  his  place  of  abode  was  in  the  Temple,  he  could  not  make  the 
order.^  Where,  however,  a  member  of  the  House  of  Commons, 
having  a  house  at  Southampton  and  no  town  residence,  was  served 
with  a  STibpcerui^  returnable  immediately,  at  a  friend's  house  in 
London,  with  whom  he  was  upon  a  visit,  and  for  default  of  appear- 
ance a  sequestration  had  been  awarded.  Lord  Thurlow  refused  to 
set  aside  the  sequestration  for  irregularity :  saying,  that  he  could 
not  suppose  that  the  defendant,  a  Member  of  Parliament,  during 
the  session  of  Parliament  had  no  town  residence,  or  that  the 
residence  above  stated  should  not  be  taken  as  a  residence  quoad 
the  defendant,  whose  duty  it  was  to  attend,  and  who  actually  did 
attend,  the  House.*  And  so,  where  a  letter  missive,  and  subse- 
quently a  stibpcma^  had  been  served  at  the  town  residence  of  a  peer 
during  the  sitting  of  Parliament,  Lord  Thurlow  appears  to  have 
been  of  opinion  that  it  was  good  ;*  and  where  a  letter  missive,  and 
afterwards  a  subpoeruz^  had  been  served  at  the  town  residence  of  a 
peer,  who  at  the  time  was  abroad,  and  afterwards  an  order  nisi  for 
a  sequestration  was  issued,  a  motion  to  discharge  the  order  nisi 
was  refused.* 

Ordinary  service  upon  an  in&nt  defendant,  or  upon  a  defendant 
of  weak  or  unsound  mind,  not  so  found  by  inquisition,  is  efi^ted 
in  the  same  manner  as  upon  an  adult.* 


V.  Skewes,  9  Sim.  428.  The  personal  ser- 
vice of  a  subpasna  on  a  defenaant,  who  is 
confined  in  the  State's  prison  for  a  tenn 
of  vears,  is  regular.  Phelps  v.  Phelps,  7 
Paige,  600.  So  where  the  service  or  the 
gubpoma  was  made  on  the  keeper  of  the 
State's  prison  instead  of  on  the  defendant, 
who  was  confined  therein.  Johnson  v, 
Johnson,  Walker  Ch.  809.  For  service  on 
a  defendant  under  criminal  sentence,  see 
fbrther.  Newenham  v,  Pemherton,  2  Cott. 
64.  The  return  to  a  tubpcsna  against  A. 
and  B.,  was  as  follows:  **  Executed  on 
A.,  —  B.  not  found;"  and  this  was  held 
insufficient  to  found  a  decree.  Pegg  v. 
Capp,  a  Blackf.  276.  In  Dlinois,  where  a 
summons  in  Chancery  is  served  bv  leaving 
it  at  the  residence  of  the  defendant,  the 
return  must  show  that  it  was  left  with 
some  person  who  whs  a  member  of  the  de- 
fendant's family.  Townsend  v  Griggs,  2 
Scam.  866. 

1  See  Hinde,  78. 

8 V.  Shaw,  Hinde,  92;  seeMcPher- 

BOn  V.  Horsel,  2  Bea^^ley  (N.  J.),  86. 

s  East  India  Company  v.  Rumbold,  Hil. 
Term  1781,  cited  Hinde,  92. 

<  Attorney-General  v.  Earl  of  Stamford, 
2  Dick.  744. 


s  Thomas  v.  Earl  of  Jersey,  8  M.  &  K. 
398 ;  and  see  Davidson  v.  Marchicmess  of 
Hastings,  2  Keen^  609,  618. 

*  See  Ord.  VII.  8.  In  Morgan  v.  Jones, 
4  W.  B.  881,  V.  C.  W.,  substituted  ser- 
vice on  the  medical  officer  or  keeper  of  an 
a&ylum  in  which  a  lunatic  was  confined, 
was  refused ;  personal  service  if  practicable 
being  held  necea<(ary;  and  see  Anon.,  2 
Jur.  N.  S.  824,V.  C.  W. 

Process  ought  to  be  served  persooally 
on  infknts.  Massie  v.  Donaldson,  8  Ohio, 
877;  Jones  v.  Mason,  N.  C.  Term  R.  125. 
But  service  of  a  subpana  on  the  father  of  a 
minor  defBuHant,  if  within  thejarisdiction, 
was  held  sufficient,  although  the  minOT  re- 
sided out  of  the  jurisdiction.  Klrwan  cu 
Kirwan,  1  Hofran,  264 ;  see  1  Barb.  Ch. 
Pr.  61,  62;  Bank  of  Ontario  v.  Strong,  2 
Paige,  801.  So  on  the  surviving  parent, 
whether  the  minor  is  more  or  Ies»  than 
fourteen  years  of  age.  Sanders  v.  Godky, 
28  Ala.  478.  But  when  the  fiarent  and 
child  are  both  parties,  a  service  on  the 
parent  alone  is  not  sufficient  to  bring  the 
mfinnt  before  the  Court.  The  sanyxsM 
should  be  served  on  the  parent  for  the 
infant,  and   this   should  appear  by  tbe 
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Where  a  husband  and  wife  are  defendants,  ordinary  service  Ch.V1II.§i. 
npon  the  husband  alone  is  sufficient ;  ^  and  process  of  contempt  ^"^->    — ^ 
may  issue  against  him  alone  for  his  wife's  default.'    But  if  they  Hoaband  and 
are  living  apart,  each  should  be  served.    If  the  husband  is  abroad,  ^^'^' 
or  cannot  be  served,  and  the  subject-matter  of  the  suit  arises  in 
right  of  the  wife,  the  plaintiff  must  obtain,  on  an  ex  parte  motion, 
supported  by  affidavits,  an  order  that  service  upon  her  may  be 
deemed  good  service.'    Service  on  her  alone,  in  the  usual  man- 
ner, will  then  be  sufficient ;  ^  but  no  compulsory  process  can  be 
issued  against  her,  grounded  on  such  service,  without  a  previous 
order  of  the  Court.* 

If  a  corporation  aggregate  be  a  defendant,  the  copy  of  the  bill  Corpomtion 
may  be  served  upon  any  one  of  its  members,  or,  in  the  case  of  a  ^^™y. 
public  company,  upon  the  public  officer  appointed  to  be  sued  on 
its  behalf  or  if  there  be  no  such  officer,  upon  the  chairman, 
manager,  or  secretary,  either  personally  or  at  the  office  of  the 
company.*  Provision  is  also  made,  by  various  public  Acts, 
respecting  the  mode  in  which  documents  may  be  served  on  a 
company.^ 

If  the  defendant  be  entitled  to  the  privilege  of  peerage,  it  has  Peen. 
previously  been  stated  that  he  has  a  right  to  a  letter  missive, 
before  an  indorsed  copy  of  the  bill  is  served  upon  him.*     This 
letter  missive,  with  a  copy  of  the  petition  for  the  same,  and  with 


officer's  retain.  Hodges  v.  Wise,  16  Ala. 
509. 

Where  a  bill  has  been  served  on  an  in- 
iknt,  there  is  no  necessity  for  serving  the 
same  again  on  the  guardian  ad  litem  after 
he  is  appointed-  Jones  v.  Drake,  2  Hay  w. 
287. 

Upon  a  bill  against  a  lunatic  in  the  cus- 
tody of  a  committee,  service  of  process 
upon  the  committee  is  sufficient.  Oates  v, 
Woodfton,  2  Dana,  466. 

1  See  Leavitt  v.  Cruger,  1  Paige,  421. 

s  Gee  V.  Cottle,  8  M.  &  C  ISO.  The 
affidavit  of  service  should  state  that  the 
service  was  made  on  the  hnsband  and 
wife,  by  serving  the  husband.  Steel  o. 
Parsons,  8  Jur.  641,  V.  C  K.  B.  For  an 
order,  giving  leave  to  serve  husband  and 
wife  separately  out  of  the  jurisdiction,  the 
fact  of  the  marrisge  being  in  dispute,  see 
Loiifworth  V.  Bellamy,  cited  Setun,  1246. 

*  For  form  of  order,  see  Seton,  1246,  No. 
0;  and  fur  forms  of  motion  paper  and  affi- 
davit, see  Vol.  111. 

4  Bell  V.  Hyde,  Prec.  Ch.  828;  Dubois 
«.  Hole,  2  Vern.  618;  Bunyan  v.  Morti- 
mer, 6  Mad.  278;  and  see  remberton  «. 
M*Uill,  1  Jur.  N.  S.  1046,  V.  C.  W.;  see 
Dyett  N.  A.  Coal  Co.,  20  Wend.  670. 

ft  Graham  v.  Fitch,  2  De  G.  &  8.  246; 
12  Jur.  888;  and  see  ante^  p.  188. 

Where  the  plaintiff  seeks  relief  out  of 


the  separate  estate  of  the  wife,  ihetubpoma 
must  be  served  on  her  personally,  and  she 
may  put  in  a  separate  answer;  the  hus- 
band in  such  case  being  considered  only 
a  nominal  party.  Leavitt  v.  Croger.  1 
Paige,  422;  Ferguson  v.  Smith,  2  Joim. 
Ch.  180. 

In  New  Jersey,  in  cases  where  husband 
and  wife  are  made  defendants,  and  he  only 
IS  served  with  process  ottubpana,  the  wife 
being  out  of  the  State,  an  order  of  publica- 
tion shall  be  taken  against  her,  unless  an 
appearance  be  entered  for  her.  Chancery 
Bule,  28. 

•  Braithwaite's  Pr.  88.  The  ntbpana. 
in  case  of  a  corporation,  is  usually  served 
on  the  president,  cashier,  secretary,  or 
other  principal  officer.  1  Barb.  Ch.  Pr. 
62.  Service  on  private  corporators  is  no 
service  on  the  corporation.  De  Wolf  v. 
Mailett,  8  Dana,  214.  Where  the  business 
of  a  company  had  practically  ceased,  but 
the  company  had  never  been  dissolved, 
service  was  ordered  on  the  late  cbuirman 
and  secretary.  Gaskell  v.  Chambers,  26 
Beav.  262;  6  Jur.  N.  S.  62. 

^  See  8  &  9  Vic.  c.  16,  {  186:  (6.  c.  18, 
§  184;  i6.  c.  20,  §  188;  26  &  26  Vic  c.  89, 
{§  62,  68. 

8  Bobinson  v.  Lord  Bokeby,  8  Yes.  601 ; 
Vigers  v.  Lord  Audley,  9  Sim.  409;  amUf 
p.  441;  Braithwaite's  Pr.  29,  n. 
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nn.  §1.  an  anindorsed  copy  of  the  bill,  must  be  served  in  the  same  m&n- 
>-  -'  ner  as  a  copy  of  the  bill  in  ordinary  cases.  If  the  peer  does  not 
enter  hia  appearance  within  eight  days,  the  plaintiff  must  serre 
him  with  a  copy  of  the  bill  indorsed  in  the  usual  fonn :  except 
that  the  words, "  yon  will  be  liable  to  have  yotir  estate  eeqaes- 
tered,  and  other  proceedings  taken  against  you,"  must  be  sub- 
stituted for  the  words,  "  you  will  be  liable  to  be  arrested  and 
imprisoned."  • 

The  Attomey-OeDeral  used  not  to  be  served  with  a  tttbpcena, 
but  with  a  copy  of  the  bill.'     Hence,  now  the  practice  with  reaped 
to  the  Attorney-General  will  be  the  same  as  with  respect  to  other 
defendants. 
If  the  plaintiff  amends  his  bill,  he  must  serve  a  copy  of  the 
ided  hiU  amended  bill  on  all  the  defendants,'  or,  if  they  have  appeared, 
served     qj,  (heir  solicitors ;  *  or,  where  they  have  appeared  in  person,  at 
■ir  the  place  named  for   service ; '   and  the   copy  served   most   be 

'*"*■  stamped  by  the  Record  and  Writ  Clerk,  so  as  to  indicate  the  filing 
of  the  amended  bill,  and  the  date  of  the  filing.  Where  the  plain- 
tiff requires  an  answer  to  the  amended  bill,  the  copy  served  should 
be  indorsed  in  the  same  manner  as  the  copy  of  an  original  bill : 
otherwise,  the  copy  served  should  be  without  indorsement.'  It  is, 
of  course,  to  be  understood,  that  as  to  defendants  added  by  amend- 
ment, the  bill  is  to  be  treated  as  an  original  bill. 

Where  the  plaintiff  is  unable  to  effect  ordinary  service  upon  a 
LitDied  defendant,  in  the  manner  above  mentioned,  the  Court  will,  in 
»>  many  cases,  permit  service  to  be  effected  upon  the  defendant  him- 

self out  of  the  jurisdiction,  or  to  be  substituted  upon  his  agent 
within  the  jurisdiction.  It  is  expressly  enacted  by  the  late  Act, 
that  the  Court  shall  be  at  liberty  to  direct  substituted  service  of 
the  bill,  as  it  shall  think  fit;'  but  it  seems  that  this  enactment 

and  Atlomar-Ganenl  oT  Ihs  delwdut 
Bute,  knd  >  aervice  on  the  Govemor  ikait, 
tbere  being  no  appearance  entered  Ibr  Uw 

detendinla,  witi  not  Huthoriie  the  Comt 
I  proceed.  See  Hnger  v,  S.  Cuolioi 
"all.  888. 

Urd.  IX.  SO.    Tbscopvmarbapvtlr 
..J  ._j .1 :..-_    if  iJa  4 . 
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B  bT  a  repriDI.  Ibid. 
•  Otd.  IX.  21.     ft  is  tuffidenl  to  w 


pruperl;    concerned    as    sollci 


General  of  such  Slate.  Rules  of  Supreme  defendanl,  and  is  agent  for  aoother,  tm 
Couit  of  tha  United  Sistes,  Decamher  copiee  sbuntd  be  served.  Braitbwvta's 
Term,  1868,  No.  6.  ".-...- 


rsey  e.  Nev  Yorit,  8  Peten, 
leld  tha 


s  held  that  vhere  the  bill  ia         ■  Bair;  t.  Cmsker,  S  J.  &  H.  ISO. 
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WilL  IV.  c  8S,  J  2,poM,  p.  4M. 
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does  not  extend  the  jurisdiction  previously  exercised  by  the  Court  Ch.  vm.  §  i. 
in  this  respect.^  ^-^   y    — ' 

The  principle  upon  which  the  Court  acts  in  directing  substituted  General  prin- 
service  is  clearly  enunciated  by  Lord  Cranworth  C^  in  the  case  of  ^fich  k  is 
Hope  V.  JHope:^  in  which  case  he  says,  that,  where  there  is  an  directed: 
agent  in  this  country  managing  all  the  affairs  of  a  defendant  who  Scper^Hope. 
is  abroad,  and  regularly  communicating  with  him  upon  his  afl&irs, 
or  where  he  has  an  agent  here  specially  managing  the  particular 
matter  involved  in  the  suit,  the  Court  has  felt  that  it  might  safely 
allow  service  upon  the  agent  to  be  deemed  good  service  upon  the 
person  abroad :  because  the  inference  was  irresistible,  that  service 
so  made  was  service  on  a  person  either  impliedly  authorized  to 
accept  that  particular  service,  or  who  certainly  would  communicate 
the  process  so  served  to  the  party  who  was  not  in  this  country  to 
receive  it  himsel£    The  object  of  all  service  was  of.  course  only  to 
give  notice  to  the  party  on  whom  it  was  made,  so  that  he  might 
be  made  aware  o^  and  able  to  resist,  that  which  was  sought  against 
him;  and  when  that  had  been  substantially  done,  so  that  the 
Court  might  feel  perfectly  confident  that  service  had  reached  him, 
every  thing  had  been  done  that  was  required.' 

Where  a  bill  is  filed  to  restrain  an  action  at  law,  and  the  defend-  when  bill  to 
ant  (the  plaintiff  in  the  action)  is  out  of  the  jurisdiction,  or  can-  Jl^^^^^n^ 
not  be  found,^  the  Court  will  allow  substituted  service  on  the  plaintiff  at 
attorney  employed  by  him  to  conduct  the  proceedings  at  law,  on  ©rTannorbe* 
an  affidavit  proving  those  facts/  found. 

Substituted  service  of  the  copy  of  a  cross-bill,  upon  the  solicitor  Not  oMered, 
who  filed  the  original  bill,  will  not  be  ordered ;  but  the  Court  will,  ^^^'^Jj^Vg 
in  such  a  case,  stay  the  proceedings  in  the  original  cause  until  the  solicitor  in 
defendants  have  entered  an  appearance.*  bufproceed!' 

In  the  case  of  Hodhouse  v.  Courtney  J  the  cases  and  authorities  u^g"  stayed. 
upon  the  subject  of  substituted  service  upon  an  agent  were  re-  Upon  agent 
viewed.    There,  the  defendant,  who  was  out  of  the  jurisdiction,  had 
given  special  authority  to  a  person  within  the  jurisdiction  to  act  as 
his  agent,  with  respect  to  the  property  which  was  the  subject  of  the 


1  See  Bones  v.  Angier,  18  Jur.  1060,  V. 
G.  W.;  Hope  v.  Hope,  4  De  G.,  M.  &  G. 
828,  841 ;  and  see  Ord.  X.  2. 

s  4  De  G.,  M.  &  G.  828. 

•76.  842.  Where  a  bill  was  filed  against 
a  finn.  one  member  of  which  was  resident 
abroaa,  substituted  service  on  the  members 
in  ^gland  was  directed.  Henderson  «. 
Campbell,  18  W.  R.  704,  L.  JJ. 

^  Sergison  «.  Beavan,  9  Hare  Ap.  29, 
marK.;  16  Jur.  1111,  V.  C.  S.;  Hamond  v. 
Walker,  8  Jur.  N.  S.  686,  V.  C.  W.;  and 
see  Seton,  877 ;  Anderson  v.  Lewis,  8  Bro. 
C.  0. 429;  6  Sim.  606;  Baillie  v.  Blanches, 
10  L.  T.  N.  S.  866,  V.  C.  W. 

*  The  merits  need  not  now  be  shown  by 
afBdaTit.    Sergison  o.  Beavan,  M  njp. 


*  Anderson  v.  Lewis,  «6t  mp,;  and 
Gardiner  v.  Mason,  4  Bro.  0.  C.  478;  6 
Sim.  606;  and  see  Waterton  v.  Croft, 
6  Sim.  602,  607. 

T  12  Sim.  140, 167;  6  Jur.  28;  approved 
and  acted  on  in  Murray  v.  Vipart,  1  Phil. 
621 ;  9  Jur.  173 ;  and  see  Bankier  v.  Poole, 
8  De  G.  &  S.  876;  18  Jur.  800;  Hurst  v. 
HuTBt,  1  De  G.  &  S.  694;  12  Jur.  162; 
Hornby  v.  Holmes,  4  Hare,  806;  9  Jur. 
226,  796M)icker  v.  Clarke,  9  Jur.  N.  S. 
686;  11  W.  R.  686,  V.  C  K.;  barker  «. 
Piele,  11  W.  R.  668,  V.  C.  K.;  Jackson  t7. 
Shanks,  18  W.  R.  287,  V.C.  W.:  Gauiher 
«.  Meinertzhaagen,  1  W.  N.  48.  V.  C.  W. ; 
Blown  «.  Crowe,  i6.  80,  V.  C.  W. 
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Buit;  aDd  the  Court  ordered  service  on  that 
service  upon  the  defendant.  An  application  c 
made  to  Sir  Jamee  Wigram  V.  C,  in  the  case 
and  refused  by  him  upon  the  ground,  that  the 
the  substitutoi  semce  waa  sought  to  be  eSet 
in  the  matter  of  the  suit  when  the  corresponc 
tifPa  Bohcitor  commenced,  and  that  they  re 
^;enoyi  there  waa  not,  therefore,  that  appoi 
the  solicitors  or  agents  of  the  defendant,  w 
Sobhmise  v.  Courtney,  waa  assumed  to  be 
observed,  that  he  was  not  prepared  to  go 
In  Cooper  t,  Wood^  Lord  Langdale  M,  R. 
service  on  a  person  who  had  acted  as  the  so 
defendant,  in  the  subject  of  the  morl^^^  to  w 
and  who,  thcr^  was  reason  to  believe,  was  in 
the  defendant.  And  in  ~We\piwath  v.  Lamb 
ordered  substituted  service  in  a  creditors'  snit 
as  the  attorney  of  the  executor  and  general 
resident  in  India,  had  obtained  administra 
entered  into  receipt  of  the  rents  of  the  real  e 
in&nt  had  been  taken  out  of  the  jurisdiction 
pose  of  preventing  his  being  served  perse 
ordered,  that  service  upon  the  solicitor  and  Si: 
should  be  good  as  against  the  in&nt.*  It  is 
ever,  that  the  principle,  as  Md  down  in  H<^ 
go  beyond  the  case  of  Mobhoiue  v.  Courtney. 
The  Court,  in  the  exercise  of  its  discretion, 
permitted  various  other  modes  of  sabstituted  e 
Thus,  service  at  the  last  place  of  abode  of  t 
has  been  ordered  to  he  good  service.'  So,  se 
document  under  cover  to  the  person  to  whoi 
directed  his  letters  to  be  sent,  has  been  permi 
case  of  infiints,  substituted  service  upon  the  i 
and  upon  the  father-in-law  in  another,'  was 


1 «  H>r«,  asi,  SS6. 

1  &  B«>v.  asi ;  and  Me  HmM  v.  H*7, 
9  W.  K.  Ma,  V.  C.  S-;  Hope  D.  Ckmggis, 
L.  R.  I  Eq.  IM,  V.  C.  S. 

>  SBeHT.  333;  andneHovkinis.  Ben- 

DeK,  1  OiOr.  216;  «  Jnr  N.  S.  948;  aadlhc 

n  cited  in  Lhe  note  lo  &krt^  s.  Simp- 


:1D<G 


i  464,469;  i 


vice  of  bill,  or  order  of  re 
D.  Uepironh,  1  M'N.  &,  (i.  64;    IS  Ju 
144;  Han  v.  Tulli,  S  Hare,  BIB;  Fonit 
u.  Meiiziea,  la  Beav.  56S;  17  Jar.  067. 

•  Laiie  v.  Uardwicke.  h  Baav.  333. 

*  4  l>«  U.,  H.  &  Q.  838. 


*  Pallciler  I 

Companl^B.  H 
16  &  Ifl  Vic.  c. 
T  Hunt  D.  L 
Gathercole  o. 
681;  11  Jar.  II 

•  Baker  e.  H 
Qamuro  e.  Ml 
Ijmitb  V.  Man 
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Whenever  an  order  is  made  for  sulistitnted  service,  snoh  order  GB.yin.§i. 

must  be  served  at  the  same  time  that  the  bill  is  served,  and  it  must  "^^^^ — «^ 

be  stated  in  the  order  that  it  is  to  be  served ;  ^  care  should  also  be  cMer  must 

taken  that  the  service  is  effected  in  strict  accordance  with  the  terms  ^^"^?f,^ 

with  biU. 

of  the  order,  and  it  will  then  have  the  same  effect  as  ordinary  ser- 
vice.^   The  application  for  the  order  is  made  by  an  ex  parte  mo-  Application 
tion ;  •  and  must  be  supported  by  an  affidavit  showing  what  efforts  K'alde. 
have  been  made  to  serve  the  defendant,  and  that  all  practicable 
means  of  doing  so  have  been  exhausted,^  and  how  the  substituted 
service  is  proposed  to  be  efiected.* 

It  would  seem  that  the  Court  had  no  authority,  under  its  original  Power  of  the 
jurisdiction,  to  serve  process  upon  any  defendant,  whether  a  natural  ^'^j^out^^ 
bom  subject  or  not,  who  was  residing  out  of  the  territorial  limits  its  territorial 
of  its  jurisdiction  unless,  indeed,  the  defendant  was  shown  to  have  J^"^^  ****• 
absconded  to  avoid  such  service.*    Such  power  has,  however,  been  Pioyirions  in 
conferred  on  it  by  statute,  in  all  cases  in  which  a  suit  has  been  in-  pro^JJ^^Ss- 
fltituted  concerning  lands,  tenements,  or  hereditaments  situate  in  rp^  ^^^^  ^^^ 
England  or  Wales,  or  concerning  any  charge,  lien,  judgment,  or  they  extend; 
incumbrance  thereon,  or  concerning  any  money  vested  in  any  Gov- 
ernment or  other  public  stock,  or  public  shares  in  public  companies 
or  concerns,^  or  the  dividends  or  produce  thereo£* 

By  the  statutes  referred  to,  it  is  enacted : 

First,  that  in  any  such  suit,  upon  special  motion,  the  Court  may  g^^ 


in 


order  and  direct  that  service  in  any  part  of  Great  Britain,  or  Ireland,  GnBt  Britain 
or  in  the  Isle  of  Man,  shall  be  deemed  good  service  upon  the  de- 
fendants, on  such  terms,  in  such  manner,  and  at  such  time  as  to  the 
Court  shall  seem  reasonable.' 

Secondly,  that  in  any  such  suit  of  the  same  description,  in  case  ^  . 
the  defendant  or  defendants  shall  appear  by  affidavit  to  be  resident  abroad: 


I  Jones  V,  Brandon,  2  Jar.  N.  3. 487,  V. 
C.  W.    For  form,  see  Seton,  1244,  No.  4. 

s  Wilooxon  V.  Wilkxn»,  9  Jur.  N.  8. 
742;  11  W.  K.  868,  M.  R. ;  but  eee  Dicker 
V.  Clarke,  11  W.  K.  766.  V.  C.  K. 

•  Reed  v.  Barton,  4  W.  B.  7d8.  V.  C.  W. 
For  form  of  motion  paper,  see  Vol.  III. 

«  Filth  V.  Boah,  9  Jar.  N.  8. 481 ;  11  W. 
B.  611,  V.  C.  K. ;  and  lee  Barker  o.  Piele, 
11  W.  K.  668,  V.  C.  K. 

4  For  form  of  affidavit,  lee  Vol.  III. 

«  Per  Lord  Westbuiy,  L.  C,  Cooknev  v. 
AndeiBon,  1  De  Q.,  J.  &  8. 866, 882 ;  9  Jur. 
H.  8.  786{  and  tec  Folej  v.  Maillardat,  1 
De  6.,  J.  &S.  889;  10  Jnr.  N.  8.  161; 
ttamoel  v.  Bogeis,  1  De  G.,  J.  &  8.  896; 
Korria  v.  Cotterill,  6  N.  R.  216,  V.  C.  W. 
Where  leave  was  given  to  serve  process 
out  of  the  jurisdiction,  the  service  was 
useless  anles»  the  defenaant  entered  aa  ap- 
peanmoe,  for  no  sabsequent  proceeding 
coold  be  based  apon  it.  Cockney  o.  An- 
derMn,  81  Beav.  462,  468;  8  Jnr.  N.  8. 
1220, 1228;  and  see  note  to  Shaw  o.  Lind* 

YOU  L 


say,  18  Ves.  2d  ed.  496 ;  Fernandez  v.  Cor- 
bin.  2  Sim.  644:  Davidson  v.  Marchioness 
of  Hastings,  2  Keen,  609,  616;  Whitroore 
V.  Ryan,  4  Hare,  612,  616;  10  Jar.  868. 

7  8ee  Official  Manager  of  the  National 
Association  «.  Carstairs,  9  Jnr.  N.  8.  966; 
11  %v.  B*  866,  M.  R. 

S2&8W1II.  1V.0.88,§1;  4&6WiU. 

IV.  c  82,  §  1. 

»  2  &  8  Will.  IV.  c.  88,  §  1.  This  Act 
extends  to  Scotland.  Cameron  «.  Cameron, 
2  M.  &  K.  289,  292;  Innes  v.  Mitchell,  4 
Drew.  141;  1  De  G.  &  J.  428;  Maclean  v. 
Dawson,  4  De  Q.  &  J.  160;  6  Jor.  M.  8. 
668;  and  see,  for  cases  under  this  Act, 
Uaslack  «.  Stewart,  6  8im.  821 ;  Anderson 

V.  8tather,  10  Jar.  888,  L.  C. ;  Tamer  v, 
Sowdon,  12  W.  R.  622,  V.  C  K.,  where 
service  on  an  iiifimt  was  allowed.  Suits 
commenced  by  summons  are  within  the 
Acts.  Cohen  «.  Alcan,  1  De  G.,  J.  &  8. 
898;  10  Jur.  N.  8.  681,  ovemilinff  Lester 
V,  Bond,  1  Dr.  &  8.  892;  7  Jur.  N.  8. 688. 
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Ch.  viii.  S 1-  in  any  epedfied  place  out  of  the  D"nit«d  Kingdom  o 

'  -     1     -'  and  Ireland,  the  Court  may,  upon  open  motion  of  ai 

'  eridsiice  in     pMnants  In  any  such  suit,  founded  upon  an  afSdai 

'^^  and  Buch  other  docnmeotB  as  may  be  applicable  for 

aBcertaining  the  residence  of  the  party,  and  the  parti 

tO'  identify  such  party  and  his  residence,  and  also 

means  whereby  such  service  may  be  authenticated, 

whether  there  are  any  British  officers,  civil  or  milii 

by  or  serving  under  her  Majesty,  residing  at  or  n 

Scirice  upon    order  that  service  of  the  bill  ^  apon  the  party,  in 

•tM'ari,™       order  directed,  or  in  case  where  the  Court  may  deei 

receiver,  steward,  or  other  person  receiving  or  remit 

of  the .  lands  or  premises,  if  any,  in  the  suit  mentioi 

at  such  time  as  the  said  Court  shall  direct,  shall  b 

service  upon  such  party.* 

Snbatitated         Thirdly,  that  if  it  shall  be  made  to  appear  by  aff 

"^  defendant,  in  any  such  suit,  cannot  by  reasonabl 

personally  served  with  the  bill,'  or  that,  upon  inqu 

place  of  abode,  he  could  not  be  found,  so  as  to  be  se 

process,  and  that  there  is  just  ground  for  believinj 

'fendant  secretes  or  withdraws  himsell|  so  as  to  avoi 

with  the  process  of  the  Court,  then  and  in  all  such  c 

may  order  that  the  service  of  the  bill  ^  shall  be  subs 

manner  as  the  Court  shall  think  reasonable,  and  < 

order.' 

Oeneni  Beddes  the  provisions  of  the  Acts  above  referre 

"     ^'      General  Order  of  the  Court  which  provides,  that  wh( 

in  any  suit  is  out  of  the  jurisdiction,  the  Court  mi 

cation,  supported  by  such  evidence  as  shall  satis^ 

what  place  or  country  such  defendant  is  or  may  prol 

order  that  a  copy  of  the  bill  under  the  stat.  15  &  16 

and,  if  an  answer  is  required,  a  copy  of  the  interrog 

served  on  such  defendant  in  such  place  or  country,  i 

Umita,  as  the  Court  shall  think  fit  to  direct ;  and  t 

shall  limit  a  time  after  such  service  within  which  s 

is  to  appear  to  the  bill :  such  time  to  depend  on  the 

try  within  which  the  copy  of  the  bill  is  to  be  servt 

an  answer  is  required,  such  order  shall  also  limit 

which  such  defendant  is  to  plead,  answer,  or  demur, 

1  The  Acta  provided  ibr  the  Hirice  of 
the  itibpana  to  ippeu  lo  and  ■oiver  tht 
hill;  bnt  now,  ■  properl;  BUmped  and  in- 
doTi^ed  copy  of  the  bill  maat  be  lerved. 
lb  &  IS  Vic.  c  SB,  i  S,  mU,  p.  4£9-Ml. 

«  4  &  6  Wm.  IV.  c  Bl,  ^  3;  ■«,  for 
cue*  ludsr  thi*  Act,  Godson  s.  Cook, 
T  Sim  ttl»i  Puker  r.  LloTd,  ft  Sim.  SOS, 


BIO ;  Dodd  r.  Wabbcr,  S  Boar.  E03 ;  Qiten 


V.  Pledjer,  S  Hara, 
BinnitUi,  B  W.  R.  S( 
MonKEei  of  the  Natio 
Cnrgtain,  »  Jnr.  N.  3.  i 
M.  R. 

•  4  &  B  Will.  IV.  0. 
&lSTie.  c.  8«,  (t:  oi 
IV.41  WiU.lV.c8e, 
poU,  pp.  4aS-4BR. 
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the  Court  ftirther  time  to  make  his  defence  to  the  bUl ;  and  that  Ch.  vni.§l. 
at  the  time  when  such  copy  of  the  bill  shall  be  served,  the  plaintiff    -    t    — ' 
shall  also  cause  the  defendant  to  be  served  with  a  copy  of  the  order 
giving  the  plaintiff  leave  to  serve  such  copy  of  the  bill.^ 

It  is  to  be  observed,  that  the  Acts  of  Parliament  before  referred  ConBtraction 
to,  conferring  upon  the  Court  of  Chancery  the  power  of  serving  ^^q,^^ 
process  out  of  the  jurisdiction,  apply  to  suits  of  a  particular  kind, 
and  ftirther,  that  they  fetter  the  exercise  of  the  privilege  by  certain 
restrictions ;  but  the  language  of  the  General  Order  above  men- 
tioned applies  to  suits  of  all  descriptions,  and  in  some  respects  di^ 
penses  with  the  provisions  which  the  Legislature  had  required.    It 
was  formerly  considered,  that  the  General  Order  enabled  the  Court  Operation  of 
to  direct  service  on  a  defendant  who  had  neither  a  domicile  nor  J^^^ted  to 
property  within  the  jurisdiction,  and  in  any  suit  whatever.     This  suits  within 
interpretation  of  the  General  Order  was  acted  upon  for  a  long     ®    ^ 
series  of  years ;  ^  but  it  has  been  recently  overruled,  on  the  ground 
that  the  Greneral  Order  only  applies  to  the  cases  within  the  Acts 
above  referred  to ;  and  it  has  been  held,  that  the  statutes  *  enabling 
the  Court  to  make  alterations  in  forms  and  mode  of  proceeding,  do 
not  empower  the  Court  to  sanction  the  service  of  the  bill  out  of 
the  jurisdiction,  except  in  cases  within  the  Acts.^ 

Where  it  is  sought  to  serve  the  bill  out  of  the  jurisdiction,  it  is  intenogato- 
usual,  and  in  most  cases  desirable,  to  apply  for  leave  to  serve  in-  ^^  S*!!?*  ^ 
terrogatories  to  the  bUl  at  the  same  time ;  *  indeed,  if  it  should  be  same  time. 
necessary  to  take  the  bill  pro  confesso  against  the  defendant  out 
of  the  jurisdiction,  it  cannot  be  done  unless  interrogatories  have 
been  served.* 

The  application  for  leave  to  effect  service  out  of  the  jurisdiction,  ^ppUcation  *. 
IB  made  by  an  ex  parte  motion,  or  by  summons  at  Chambers.'    The  ^^w  made, 
affidavits  in  support  must  show  the  place  of  residence  at  the  time  evidence. 
the  application  is  made,  or  as  near  thereto  as  is  practicable ; '  and 
an  affidavit  showing  that  the  defendant  was  resident  at  Calais, 
seven  weeks  previously  to  the  application,  was  held  insufficient;* 
but  the  affidavit  need  not,  it  seems,  show  more  than  the  country 
in  which  the  defendant  resides.^^ 


1  Ord.  X.  7  (1)  (2)  (8). 

*  Whitmore  v.  R^an,  4  Hare,  612,  617; 
10  Jur.  868 ;  Blenkmeopp  «.  Blenkintopp, 
S  PhiL  1;  1  C.  P.  Coop.  t.  Cott,  20;  8 
Beav.  612;  Steele  «.  Stuart,  1  H.  &  M. 
798,796;  10  Jur. N.  S.  lb;  Cnrtiasv.  Grant, 
9  Jur.  K.  S.  766,  M.  R. 

s  8  &  4  Vic  c  04;  6  Vic.  c.  6,  §  29;  16 
k  16  vie.  c.  86,  §  68. 

4  Cooknej  «.  Anderson,  1  De  G.,  J.  & 
8.  866;  9  Jur.  N.  8.  786;  Foley  v.  Malt- 
lardct,  1  De  G.,  J.  &  S.  889;  10  Jur.  N.  S. 
161 ;  Samuel  v.  Rogers,  1  De  O  ,  J.  &  S. 
896;  Norris  v.  Cotterill,  6  N.  R.  216,  V.  C. 
W.;  but  see  etmira^  Drummond  v.  Drum- 
mond,  L.  R.  2  £q.  836:  12  Jur.  N.  S.  681, 
V.  0.  S.,  affinnad  by  L  a  &  L.  JJ.  1  W. 


N.  878;  Cory  v.  Jaoobsen,  1  W.  N.  290,  V. 
C.  K. 

•  Leaman  v.  Brown,  7  W.  R.  822,  V.  0. 
K. ;  see  potit  Chap.  IX.,  Interrooatoriei. 

•  Potl,  Chap.  XI.,  Taking  BuUprocoi^ 
fetto, 

7  For  form  of  order,  see  Seton,  1244,  No. 
6 ;  and  for  forms  of  motion  paper  and  sum- 
mons, Me  Vol.  III.  * 

s  Preston  o.  Dickinson,  9  Jur.  919;  7 
Bear.  682,  n. 

•  Fie^ke  v.  BuUer,  7  BeaT.  681. 

1^  Blenkinsopp  v.  Blenkinsopp,  8  Bear. 
612;  2  PhU.  1;  1  C.  P.  Coop.  t.  Cott.  20; 
Preston  v.  Dickinson,  vbi  Mp. ;  Biddulph 
V.  Lord  Camovs,  7  Beav.  680;  10  Jur.  486. 
For  form  of  amdaTit,  see  YoL  IIL 
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n.  ji.       It  IB  not  oeceBsary  to  show,  by  affidavit,  that  thi 

■■  — '   are  such  as  to  warrant  the  order.    The  Court  n 

fadt    pleadings  for  that  purpose ; '  and,  if  necessary,  n 

imaAK  1°^"^^  ^^  ^^  ^^^  '■  i**  heing  always  in  the  discreti< 

whether  to  grant  or  refuse  the  application  ; '  hut  it 

facie  case  being  made  out.' 

I  Leave  may  be  granted  to  serve  infants,*  and  pen 

^       mind,"  out  of  the  jurisdiction ;  and  upon  such  set 

of  uQ-    ad  litem  will  be  appointed  ;  and  a  husband  out  of 

'    may  be  served  for  himself  and  hia  wife.*      Where 

mama^  is  in  dispute,  leave  will  be  granted  to  ae 

rately.'     Where  a  father  and  his  iniknt  children 

gether  out  of  the  jurisdiction,  it  was  held,  that  t 

must  he  served  on  each.' 

^ting       The  order  ^ving  leave  to  make  the  servioe  out  of 

lust  b«  n,ugt  i^  served  with  the  copy  of  the  bill ;  •   and  ti 

is  expressed  in  the  order  itself."    If  no  directions  i 

:  hov  are  given  by  the  order,  the  service  should  be  effe 

the  copy  of  the  bill  and  a  copy  of  the  order  on  the 

Bonally,  or  by  leaving  the  same  with  his  servant,  oi 

of  his  family,  at  his  dwelling-house  or  usual  place  ot 

ixea      the  limits  defined  by  the  order.    The  order  fixes 

^      sefvice  of  the  bill  within  which  the  defendant  is 

m-        also,  if  an  answer  is  required,  the  time  after  servic 

If        rogatories  within  which  the  defendant  Is  to  plead, 

mur,  not  demurring  alone,  or  obtmn  from  the  Cou 

l        to  make  his  defence  to  the  bill ; "  but  it  is  not  necc 

ing       time  for  hia  demurring  alone  :  such  time  being  the  ; 

where  the  defendant  Is  served  within  the  jurisdictif 

icon         These  times  are  fixed  by  the  registrar;  and,  as 

1  B]enkin>app  «.  Blenbinsopp,  vbi  tap. ;  W.  R  SB ;  ID  Jar.  TX 

Muleu  V.  llBwsoD,  4  Ue  G.  &  J.  160;  i  S.  C.  nom.  Tnrnei  o. 

Jar.  N.  S-SeS;    Ufficial  Muiiger  uf  Ha-  SlOi  Set. 

tioDil  AuociiltiD  v  C*niCitir>,SJui.  N.S.  ■  Biddulpfa  o.  Loid  ( 

eafi;  11  W.  ILSao,  M.  lt.:Sl«clev.3luut,  lOJsr.  486. 

,      1  H.  &M,  T»8i  10  Jur.  N.  8.  16;  Folevti.  «  Jonei  v.  Geddes, 

Hilllardel,  1  Ue  Q.,  J.  &  S.  SSS)  10  Jar.  E.;  SimIc  v.  Plomer, 

N.  S.  lei;  HiKnrdea  «.  Dnnlop,  1  Dr.  k  VN.  &  G.  St. 

8.  166;  Morrisv.  Calterill,  6N.  B.SI6,V.  >  Langworth  e.  Be! 

C.  W.  Seton,  lUb. 

*  Levis  V.  Bildwin,  11  Buv.  16S,  IGBj  >  jDn«i  D.  Gfiddoi,  i 
Whitmora  v.  Ryan,  4  Hire.  313,  BIT ;  10  •  Urd.  X.  t  (S). 
Jnr.  SQS;  iaD«i  D.  Mitcliell,  4  Drew.  Ml;  "  For  fbrm,  ko  Sell 
8  Jar.  M.  3.  8S1;  1  Ue  G.  &  J.  423 1  Cook  "  Ord.  X.  1;  Brutb 
V.  WooJ,  T  W.  K.  424,  V.  U.  K. ;  MbcIhi)  "  Ibid. ;  Urd.  X  7  i 
IT  Uawsan,  37  Botv.  36;  4  l>eO.  &  J.  160;  tories  n»?  be  Mmd  « 
b  Jur.  M.  a.  608.  V.  Brown,  7  W.  R.  SU 

*  Macle*a  v.  DiiwMn,iiiiiiip.  ,■  Helklaa         >*  Brawn  c.  SUntoa, 
.   V  Cmn^bcJI,  34   Beav.  lOO.     The  pl^nliff       (on  s.  Dickinwn    ii, 

lakes  tbe  order  at  bis  own  ruk.     Bnioki  Blenkioapp,  S   B«av 

v.  Meri»n,  S3  Be>v.  053.  Frioteau,  111  Jur.  N.  S 

*  AnderaOD  e.  Suiher,  10  Jur.  888,  L.  M.  K. ;  83  B»T.  UL 
Ci  Turner  il  Sowdui,  13  W.  R.  63);  18 
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■ 

twice  the  time  it  ordinarily  takes  to  reach  the  place  where  the  Oh.  Yin.  §  i. 

defendant  is  residing  is  allowed  for  appearing,  and  twice  that  '—    t    —' 

time  for  answering.^    The  times  so  fixed  should  be  inserted  in  to  appear  and 

the  indorsement  on  the  bill,  instead  of  the  time  inserted  there  when  g^ed. 
the  bill  is  to  be  served  within  the  jurisdiction.* 

Where  a  defendant  has  been  senred  out  of  the  jurisdiction  under  Defendant 

this  order,  her  cannot  be  attached  for  want  of  appearance,  upon  served^abroad 

his  coming  within  the  jurisdiction.*  attached  for 

A  defendant,  on  being  served  with  the  bill,  may  enter  an  ap-  JJ"^^**^ 

pearance  at  the  Record  and  Writ  Clerks'  Office,^  whereupon  the  Defendant 

suit  will  be  prosecuted  against  him  in  the  ordinary  way ;  or  he  ™»y  ^^  ^ 

may  move,  on  notice  to  the  plaintiff,  to  set  aside  such  service  for  Bcrrice,  on 

irregularity.*    Before,  however,  he  can  so  move,  he  must  enter  ^ndmonal 

what  is  called  a  conditional  appearance,  with  the  Registrar.*  appearance. 

Where  the  plaintiff  has  introduced  into  the  bill  statements,  as  Evidence 

to  the  subject-matter -of  the  suit,  that  bring  it  within  the  Acts  required  in 

authorizing  service  out  of  the  jurisdiction,  the  defendant  may,  on  modon. 
the  motion  to  discharge  the  order,  read  affidavits  disproving  such 
statements.  ^ 

All  orders,  writs,  and  other  proceedings  upon  which  process  General  rules 

of  contempt  may  afterwards  be  issued,  require,  in  general,  what  •■  ^.^^^ 

is  called  personal  service.*    The  same  strictness  is  not,  however,  ings: 
necessary  for  the  service    of  notice   of  ordinary  proceedings  in 
the  cause ;  and  it  will  be  convenient  here  to  state  the  manner  in 
which  service  of  such  proceedings  is  effected. 

Every  solicitor  of  a  party  suing  or  defending  by  a  solicitor,  must  Where  par- 
cause  to  be  written  or  printed  upon  every  writ  or  summons  which  ^^^^^^  %. 
he  sues  out,  and  upon  every  bill,*  demurrer,  plea,  answer,  or  other  solicitor: 
pleading  or  proceeding,  and  all  exceptions  which  he  may  leave 

1  Seton,  1246;  Obatfield  «.  Berchtoldt,  164;  Maclean  v.  Dawson,  «i6»  ssp. ;  Folej 

9  Hare  Ap.  28.  o.  Maillardet,  yJbi  wp. ;   but  see  Betts  «. 

a  Bajmes  «.  Ridice,  9  Hare  Ap  27;  1  Barton,  8  Jar.  N.  S.  164,  V.  C  W.    The 

W.  R.99;  Cbatfleld«.  Berchtoldt,  ti6»  nm. ;  appearance   is  entered   under  an    order, 

Sharpe  v.  Blondeau,  1  W.  R.  lOQ,  V.  C.  K.,  which  is  obtained  on  an  ex  vartt  motion, 

dted  9   Hare  Ap.  27.     For  form  of  in-  or  on  petition  of  course  at  the  Rolls.    By 

dorsement,  see  Vol.  HI  the  order  the  defendsnt  must,  by  his  coun- 

*  Hack  wood  v.  Lockerbv,  7  De  O.,  M .  sel,  submit  to  any  process  which  the  Court 
&  O.  28^ ;  and  see  Penfold  v.  Kelly,  12  W.  may  direct  to  issue  against  him  on  the    * 
K.  286,  V.  C.  K.  appearance.     For  the  mode  of  entering  a 

4  See  fToil,  Chap.  XI I L,  Appeanniee.  conditional  appearance,  see  Index,  Appear- 

*  MHcletin  V.  Dawoon,  27  Beny.  26 ;  4  De  anee ;  for  form  of  order  and  appearance,  see 
O.  &  J.  160;  6  Jar.  N.  8.  668;  Official  Seton,  1249,  No.  6;  and  for  torm  of  motion 
Manager  of  National  Association  «.  Car-  paper,  see  Vol.  III. 

stair*,  9  Jur.  M.  S.  966;  11  W.  R.  866,  M.  T  Foley  r.  Maillardet,  1  De  Q.,  J.  &  S. 
B  ;  Foier  «.  Maillardet,  10  Jur.  N.  8.  84;  889;  10  Jur.  N.  S.  161;  and  see  OfficiMl 
t6.  161;  1  De  6.,  J.  &  S.  889;  Steele  v.  Manner  of  National  Association  v.  Car- 
Smart,  1  H.  &  M.  798;  10  Jur.  N.  8.  16:  stMirs,  9  Jur.  N.  8.  966;  11  W.  R.  866, 
see  Braith  waiters  Pr.  821,  and  for  forms  of  M.  R. 

notice  nf  motion,  and  affidarit  in  support,  *  In  sach  cases,  personal  service  is,  bow- 
see  Vol.  Id.  ever,  sometimes  diitpen«ed  with      Rider 

*  Mackreth  «.  Nicholson,  19  Yes.  867;  v.  Kidder,  12  Ves.  202;  De  Manneviile  9.  • 
Thmdmm  v.  Marchioness  of  UaAtings,  2  De  Msnnerille,  ib.  208. 
Keen,  609;  Johnson  o.  Barnes,  1  DeQ.  &  *  This  inclodes  an  information.    Prel. 


8.  129;  Uwit  «.  Baldwin,  11  Beav.  168,      Ord.  X.  (4). 
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OOiSFELLTSQ  AFPEABANCE. — PBOCEBDIKQS  IN 


CB.Vin.SL  with  the  Clerks  of  Record  and  Writs  to  he  filed, 

v_<  ■  y    _■   inetructiona  which  he  may  give  to  them  for  any  i 

other  purpose,  his  Dame  or  firm,  and  place,  of  bneinefl 

hiB  place  of  budnesB  shall  be  more  than  three  id 

Record  and  Writ  Clerks'  office)  another  proper  place 

his  address  for  service),  which  shall  not  be  more  thi 

from  that  office,  where  writs,  notices,  orders,  anmmoi 

and  other  docoments,  proceedings,  and  written  ca 

may  be  left  for  him.    And  where  any  such  solidtor 

the  agent  of  any  other  solicitor,  he  most  add  to  his 

firm,  and  place  of  business,  the  name  or  firm,  and  plai 

of  the  principal  Bolicitor.^ 

Solicitor  not        A  party  suing  or  defending  by  a  aoUcitor  is  not 

irithont'in      change  his  solicitor,  in  any  cause  or  matter,  withon 

Older.  the  Court  for  that  purpose :  which  may  be  obtaim 

or  petition  as  of  course ; '  and  until  such  order  is 

served,  and  notice  thereof  given  to  the  Clerk  of 

Writs,  the  former  solicitor  is  considered  the  solicitor 

Nowm  to  be       Where  a  party  sues  or  defends  by  a  solicitor,  and  i 

^lor'/^CT    service  of  such  sohcitor  has  been  written  or  printed 

or  (ddreu  for  the  directions  of  the  General  Order,*  all  writs,  notices 

monses,  warrants,  and  other  documents,  proceedings 

communications,  not  requiring  personal  service  upoi 

he  affected  thereby,  are,  unless  the  Court  shall  others 

be  deemed  sufficiently  served  upon  the  party,  if  sei 

solicitor,  at  his  place  of  business ;  but  if  an  address 

such  solicitor  shall  have  been  written  or  printed  as  a 

all  such  writs,  notices,  orders,  summonses,  warrant 

documents,  proceedings,  and  written  commnnicatioi 

deemed  sufficiently  served  upon  such  party,  if  left  Ibi 

at  such  address  for  service.* 

Where  pu^         Every  party  suing  or  defending  in  person,  mnat 

dSnd'in'       written  or  printed  upon  every  writ  which  he  sues  c 


I  Ord.  III.  2;  and  Bee  oi 


niKde  by  |wtit 
BoluilOTi.  Tl 
made  aa  oF  ci 


?,wi,o« 


It,  p.  8ST. 

,0»t   iEV„i.b1j 

Chan  XLIV. 
•hould  not  bi 


hit  debt  alter  decree.  Topping  e.  Seareou, 
3  H.  &  M.  206.  For  fbrma  ol  motioo  pa- 
per and  pelilion,  >ee  Vol.  ill. 

■  OM.  III.  3;  Davidimii  v.  Leilie,  S 
BeHT.  104;  Wri^t  «.  King,  it.  ISI.  Thii 
order  wan  held  not  to  ipplr  where  the  suit 
wu  at  an  end,  and  a  petition  whs  present- 
ed bj  n  new  solidtor  for  par tnent  outol'a 
fUTid  carried  to  a  aeparate  account.  Wad- 
dilove  V.  l-aylor,  13  Jnr.  6B8,  V.  C.  W. 
Where  there  naa  been  any  apeeial  contract 
*a  to  employnunt  <tf  aolicitor,  the  order  to 


change  itnotof  coarM. 
ant,  S  Drew.  TO;  Kichui 
Miirket  Company,  IT  Be 

ail.    Service  of  notice  0 

althoiiitb  the  office  wii 
■olicitor  harinK  ibaeond 
being  out  of  ibe  juritdi 
TbompsOD,  IS  Jnr.  1008, 

<  Ord   III.  S. 

*  Urd.  in.  4.  Serrio 
tal  guit.  upon  the  eolkit 
■uit,  has  t)eeo  held  BOod 
Wheeler,  IS  Bear.  189; 
Tulk.  SRare,  ei8j  Norli 
1  WN.  &G.  H;  IS  Ji 
Tredgett,  t  De  0.  &  S. 


SIBBVIOB  OF  THE  COPY  OF  THE  BILL. 
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every  bill,*  demnrrer,  plea,  answer  or  other  pleading  or  proceed-  Ch.  vm.  §  i. 
ing,  and  all  exceptions,  which  he  may  leave  with  the  Clerks  of  *— ^-y"— -^ 
Records  and  Writs  to  be  filed,  and  upon  all  instructions  which  he 
may  give  to  them  for  any  appearance  or  other  purpose,  his  name 
and  place  of  residence,  and  also  (if  his  place  of  residence  shall  be 
more  than  three  miles  from  the  Record  and  Writ  Clerks'  Office), 
another  propw  place  (to  be  called  his  address  for  service),  which 
shall  not  be  more  than  three  miles  from  that  office,  where  writs, 
notices,  orders,  summonses,  warrants,  and  other  documents,  pro- 
ceedings, and  written  communications  may  be  left  for  him.' 

Where  a  party  sues  or  defends  in  person,  and  no  address  for  How  served 
service  of  such  party  has  been  written  or  printed,  pursuant  to  the  1^^  proceed- 
direction  of  the  General  Order,*  or  where  a  party  has  ceaded  to 
have  a  solicitor,  all  writs,  notices,  orders,  summonses,  warrants,  and 
other  documents,  proceedings,  and  written  communications,  not 
requiring  personal  service  upon  the  party  to  be  affected  thereby, 
are,  unless  the  Court  shall  otherwise  direct,  to  be  deemed  to  be 
sufficiently  served  upon  such  party,  if  served  upon  him  personally 
or  at  his  place  of  residence ;  but  if  an  address  for  service  of  such 
party  shall  have  been  written  or  printed  as  aforesaid,  then  all  such 
writs,  notices,  orders,  summonses,  warrants,  and  other  documents, 
proceedings,  and  written  communications,  shall  be  deemed  suffi- 
ciently served  upon  such  party,  if  left  for  him  at  such  address  for 
service.* 

Where  the  solicitor  of  a  party  dies,  the  other  side  may  sue  out  Svbptmta 
a  subpcsna  against  him  to  name  a  new  solicitor ;  *  and  it  seems  ^ijj^^. 
that  substituted  service  of  this  eitbpoena  will  be  ordered,  in  a  proper 
case.* 

Service  of  all  writs,  notices,  summonses,  orders,  warrants,  docu-  Before  what 
ments,  and  other  proceedings,  not  requiring  personal  service '  upon  ^iJ^kb^^ 
the  party  to  be  affected  thereby,  is  to  be  made  before  seven  o'clock  made. 
in  the  evening :  except  on  Saturday,  when  it  is  to  be  made  before 
two  o'clock  in  the  afternoon;  and  if  made  aft^r  seven  o'clock  in 
the  evening  on  any  day  except  Saturday,  the  service  is  to  be 
deemed  as  made  on  the  following  day;  and  if  made  after  two. 


1  This  inclDdes  an  infonnation.  PreL 
Ord.  10  (4). 

s  Ord.  111.  6;  see  Price  v.  Webb,  9  Hare, 
SI  I,  618;  Johnson  v.  Barnes,  1  De  Q.  & 
8.  Itt;  11  Jor.  261.  Where  the  solicitor 
for  mny  partj,  or  anr  party  suin^  or  d^ 
fending  in  person,  cnan^  his  residence  or 
address  for  senrice,  notice  thereof  should 
be  giren  to  the  Clerk  of  Records  and 
Writs,  and  also  to  each  solicitor  concerned 
In  the  caose.  Braithwaire's  Pr.  10.  For 
Ibnn  of  notice,  see  Vol.  III. 

•  Ord.  m.  6. 

4  Old.  lite. 


<  Ratoliif «.  Roper.  1  P.  Wms.  420;  Gib- 
son V.  logo,  2  Phil.  402;  12  Jur.  106; 
Ward  V.  Swift,  6  Hare,  800,  811 ;  WyaU's 
Pr.  411;  Old.  HI.  (1);  Braithwaito^s  Pr. 
264,  266;  and  see  Bntlin  v.  Arnold,  1 H.  & 
M.  716.  For  form  of  tubpcna,  see  Ord. 
Sohed.  £.,  No.  6;  and  Vol.  HI. 

*  Gibson  «.Ingo,«i6»it9i.;  Dean«.Let]i- 
bridge,  26  Beav.  807. 

T  Docnments  requiring  personal  service 
may  be  senred  at  any  honr  of  the- day  (on 
week  days),  and  at  any  place  within  the 
jorisdiction  of  the  Court  Braithwaite's 
Pr.  12. 
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COMPELLINO  APFEABANGE. — FBOGEBDINGS   IN  DEFAULT. 


Ch.VIII.§2. 


Service  on 
solicitor  of 
persons  not 
parties: 

when  al- 
lowed. 

Defendant 
not  aopearing 
to  biU,  may 
be  served 
personally, 
or  at  his 
dwelling- 
house  or 
office. 


o'clock  in  the  afternoon  on  Saturday,  the  service  is  to  be  deemeik 
as  made  on  the  following  Monday.^ 

Where  a  person  who  is  not  a  party  appears  in  any  proceedings 
either  before  the  Court  or  in  Chambers,  service  upon  the  solicitor 
in  London,  by  whom  such  party  appears,  whether  such  solicitor 
act  as  principal  or  agent,  b  to  be  deemed  good  service,  except,  in 
matters  of  contempt  requiring  personal  service.^ 

The  plaintiff  is,  without  special  leave  of  the  Court,  at  liberty 
to  serve  any  notice  of  motion,  or  other  notice,  or  any  petition  or 
summons,  personally,  or  at  the  dwelling-house  or  office  of  any  de* 
fendant,  who,  having  been  duly  served  with  a  copy  of  the  bill,  has 
not  caused  an  appearance  to  be  entered  within  the  time  limited 
for  that  purpose ;  *  but  such  service  cannot  be  made  out  of  Uie 
jurisdiction,  without  special  leave.* 


Section  II. — Proceedings  where  no  Service  of  a  Copy  of  the 

BiU  can  he  ejfected. 


Under  11 
Geo.  IV.  &  1 

Will.  rv.  c. 

96: 


r'nst 
ending 
defendant; 


Proceedings 
to  take  bill 
prooonftMto. 

Order  to 
appear; 


In  the  event  of  the  plaintiff  not  being  able,  by  any  of  the  means 
previously  mentioned,  to  effect  a  due  service  of  the  copy  of  the 
bill  upon  the  defendant,  the  plaintiff  is  entitled  to  have  the  biU 
taken  pro  confeaao^  without  either  appearance  by,  or  service  of  the 
copy  of  the  bill  upon,  the  defendant.  In  order  that  the  plaintiff  may 
pursue  this  course,  he  must  be  able  to  satisfy  the  Court,  by  affi- 
davit, that  the  defendant  is  beyond  the  seas,  or  that  upon  inquiry 
at  his  usual  place  of  abode  he  could  not  be  found,  so  as  to  be 
served  with  process ;  and  that  there  is  just  ground  to  believe  that 
he  is  gone  out  of  the  realm,  or  otherwise  absconded,  to  avoid  being 
served  with  the  process  of  the  Court.*  And  if  the  affidavit  shows 
the  defendant  to  be  beyond  the  seas,  the  plaintiff  must  also  prove, 
by  affidavit,  that  the  defendant  has  been  in  England  within  two 
years  next  before  the  bill  was  filed.* 

Upon  ex  parte  motion  supported  by  such  affidavit,^  the  Court 
may  make  an  order,  directing  and  appointing  such  defendant  to 
appear  at  a  certain  day  therein  to  be  named ;  and  a  copy  of  such 

«  Ord.  ni.  8. 

«  Green  v.  Pledger,  S  Hare,  165,  168^ 
As  to  serving  notices  oat  of  the  jmtsdie* 
tion,  see  Davidson  v.  Marcfaioneat  of  Has* 
tings,  2  Keen,  609,  516;  Hawarden  « 
Dunlop,  2  Dr.  &  Sm.  166. 

»  U  Geo.  IV.  &  1  WUI.  lY.  c  M,  §  S. 

«  /&.  §  9;  and  see  15  &  16  Vic  c  M, 

T  For  forms  of  motioa  paper  and  afida- 
yit,  see  Vol.  IIL 


I  Ord.  XXXVII.  2.  By  Order  XLII.  2, 
anjr  one  who  nses  violence  or  abusive  lan- 
guage to  a  person  serving  the  procesn  or 
orders  of  toe  Court,  or  uses  scandalous 
■or  contemptuous  words  against  the  Court  or 
the  process  thereof,  is  liable  to  be  commit- 
ted, upon  motion,  on  notice  to  the  person 
so  offending. 

s  Ord.  III.  7;  Jennings  v.  Devey,  4  Jur. 
858,  V.  C.  £.  With  resnect  to  the  service 
of  a  summons,  see  pott^  Chap.  XXIX.,  PrO' 
ct€i(Sng%ai  Ch€toU>en, 


mSESB  NO  SEBYICE  OF  GOFT  OF  BILL  OAN  BE  EFFEOTBD. 
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order  most,  within  fourteen  days  after  it  was  made,  be  inserted  in  CH.vm.§2. 

thd  **  London  Gazette,''  ^  and  affixed  to  the  door  of  the  parish  ^^^^    — ' 

church  of  the  parish  where  such  defendant  made  his  usual  abode 

within  thirty  days  next  before  buch  his  absenting ;  ^d  a  copy  of 

such  order  must  also,  within  the  time  aforesaid,  be  posted  up  in 

some  public  place  at  the  Royal  Exchange,  in  London ;  and  if  the  in  deiaiilt  of 

defendant  do  not  appear  within  the  time  limited  by  such  order,  or  •PP®*""*^* 

within  such  ftirther  time  as  the  Court  shall  appoint,  then,  on  proof 

made  of  such  publication  of  such  order  as  aforesaid,  the  Court  be* 

ing  satisfied  of  the  truth  thereof  may  order  the  plaintiff's  bill  to 

be  taken  pro  con/esso,* 


I  7  Wm.  IV.  &  1  Vic  o.  46,  §  2;  Braith- 
irsite^B  Pr.  292,  298. 

*  11  Gea  IV.  &  1  Will.  IV.  c.  86,  §  8. 
For  forms  of  orders  under  this  Act,  see 
KiDgsford  v.  Poile,  cited  Seton,  1249. 

In  Massachusetts, "  whenever  it  shall  ap- 
pear that  a  defendant  resides  oat  of  the 
Commonwealth,  the  clerk,  on  application 
<»f  the  plaintiff,  at  any  time  after  the  filing 
of  the  bill,  shall  enter  an  order  requtrinfi; 
inch  defendant  to  appear  and  answer  the 
plaintiff's  bill,  if  in  any  jNirt  of  the  United 
otates  eaAt  of  the  Mississippi  River,  or  the 
States  of  Louisiana,  Missouri,  Iowa,  or 
Minnesota,  within  one  mopth;  if  within 
any  other  of  the  United  States,  or  New 
Bmnswick,  Nova  Scotia,  or  Canada,  with- 
in two  months;  if  elsewhere  in  the  United 
States,  or  in  Great  Britain,  IrelaTid,  or 
France,  within  three  months;  and  if  in 
other  foreign  parts,  within  six  months, 
ftom  the  rule  day  next  succeeding  the  data 
of  such  order.  The  order  shall  state  the 
title  of  the  suit,  and  shall  set  forth  briefly 
the  subsunce  of  the  plaintiff's  bill.  A 
copy  of  the  order  shall  oe  served  on  such 
defendant  personally  or  published  three 
times,  in  different  weeks,  within  thirty 
days  after  the  date  of  the  order,  in  some 
newspaper  published  in  the  county  where 
the  suit  is  pending;  and  proof  of  such 
■ervioe  shall  be  made  by  affidavit,  or  in 
•uch  other  manner  as  the  court  shall  order.*' 
Bale  6,  Chancery  Practice. 

In  Vermont,  when  the  defendant  is  out 
of  the  State,  so  that  a  mbptBna  cannot  be 
•erved  upon  him,  the  plaintiff  may  file  his 
bill  in  the  ofllce  of  the  Clerk  of  ttie  Court, 
and  obtain  an  order  of  publication.  Genl. 
8U.  of  Vt.  c.  29,  §  21;  Howe  r.  Willaid, 
40  Vt.  654,  669. 

There  are,  undoubtedly,  provisions 
made  in  other  States  for  giving  notice  to 
non-resident  defiradantt,  and  takinsr  bills 
as  confessed  anin«it  them  upon  their  non- 
appearance. New  York,  see  1  Barb.  Ch. 
rr.  92-96;  Jermain  v.  Langdon,  8  Paige, 
41;  Evans  9.  Beeker,  i6.  606;  Coming  v. 
Baxter,  6  Paige.  178;  Connecticut  Central 
Manuf.  Co.  r.  HRrtshome,  8  Conn.  198. 

Non-resident  infants  defendants  must 
have  notice  given  them  of  the  pendency 


of  a  suit  against  them  by  publication,  as 
in  the  case  of  adults.  Walker  v,  Hallet,  1 
Ala.  (N.  S.)  879;  Dunninar  v,  SUnton,  9 
Porter,  618;  Coster  v.  Bank  of  Georgia,  24 
Ala.  87;  Sturges  v.  Longworth,  1  Ohio 
(State),  644. 

In  New  York,  where  there  is  an  infant 
absentee,  the  course  under  the  i»tatute 
roust  be  pursued;  and  on  the  expiration 
of  the  time  fixed  for  his  appearance,  if  no 
one  applies  in  his  behalf,  the  plaintiff  may 
move,  as  in  ordinair  cases,  for  a  guardian 
ad  Utem.  Ontario  Bank  v.  Strong,  2  Paige, 
801.  Proceedings  may  also  be  had  under 
the  statute  by  publication,  where  the  in- 
fant is  ooncealea.  Mortimer  v.  Copsey,  1 
Hoff.  Oh.  Pr.  194.  And  the  Court  has 
directed  the  same  course  to  be  pursued 
where  the  defendant  was  a  resident  of 
another  State,  and  a  lunatic.  Otis  9. 
Wells,  1  Hoff.  Ch.  Pr.  194. 

The  statutes  anthorixing  proceedings 
against  absent  defendants  and  unknown 
heirs,  upon  oonstructive  notice  by  publi- 
cation, must  be  strictly  pursued.  Brown 
V.  Wood,  6  J.  J.  Marsh.  11,  14 ;  Hunt  v. 
Wickliffe,  2  Petere,  201;  Lingan  v.  Hen- 
derson, 1  Bland,  286;  Miller  v.  Hall,  8 
Monroe,  242;  Tevis  v.  Richardson,  7  Mon- 
roe, 664;  see  Karr  v.  Karr,  4  C.  E.  Green 
(N.  J.),  427;  Oram  v.  Dennison,  2  Beasley 
(N.  J.),  488. 

Where  the  statute  directs  an  order  of 

f>nb1ication  to  be  certified  by  the  printer 
n  whose  paper  the  order  has  been  pub- 
lished, a  certificate  must  be  made  by  the 
printer  or  proprietor,  and  not  by  a  mere 
editor.  Brown  v.  Wood,  6  J.  «f.  Marsh. 
11, 19;  Butler  v.  Cooper,  6  J.  J.  Marsh. 
27,  80;  Brodie  v.  Skelton,  6  Eng.  120; 
Sprague  v.  Sprague,  7  J.  J.  Marsh.  881 ; 
A  certificate  of  publication  -must  show 
when,  and  in  what  paper  the  order  was 

Enblished.  Hopkins  v.  Claybrook,  6  J.  J. 
[arsh.  284;  see  Swift  «.  Stebbins,  4  Stew. 
6  Port.  84.  Where  an  order  of  publica- 
tion has  not  beeq  returned,  an  entrv  on 
the  record  that  it  was  proved  to  have  been 
duly  executed,  is  insufficient  evidence  of 
publication  to  .authorise  the  rendition  of 
a  decree.  Green  v.  M*Kinney,  6  J.  J. 
Kanh.  198, 197;  bat  see  contra,  Swift  9, 
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Ch.  vm.  §  9.       The  6th  rale  of  the  10th  Order  applies  to  the  same  drcomstances 
as  the-  provisions  of  the  Act  last  stated;  the  affidavits  which  the 


Stebbins,  4  Stew.  &  Port  447.  It  is  not 
sufBoient  that  an  order  of  pablication  is 
had  in  a  Chancery  cause ;  proof  of  the 
pablication  must  also  be  made.  Moore  v, 
Wright,  4  Stew.  &  Port  84.  The  pro- 
ceeding by  publication  on  the  ground  that 
the  det^dant  does  not  reside  in  the  State, 
does  not  apply  to  those,  such  as  mariners, 
who  are  temporarily  absent  in  their  voca- 
tion. M'Kim  «.  Odom,  8  Bland,  407; 
Wash  V.  Heard,  27  Miss.  (6  Cush.)  400. 
Pablication  of  notice,  as  in  the  case  of  a 
non-resident  defendant,  is  of  no  effect 
whatever,  if  the  defendant  in  fact  be  not 
a  non-resident  Snowden  %.  Snowden,  1 
Bland,  560;  see  Jermain  «.  Langdon,  8 
Paige,  41;  Evarts  v.  Beeker,  8  Paige, 
606. 

In  Alabama,  notice  to  absent  defend- 
ants mast  be  published  on  the  court-house 
door  as  well  as  in  the  newspaper.  Bntre 
V.  Auze.  6  Ala.  178.  So  in  Virginia,  Mv- 
rick  V.  Adams,  4  Manf.  866.  So  in  Mis- 
sissippi. Zecharie  v»  Bowers,  8  Smedes  & 
M.  641. 

In  Kentucky,  by  Act  of  Feb.  2, 1887,  a 
warning  order  and  traverse  were  substi- 
tuted for  publication  of  notice  against  non- 
resident defendants.  Stump  v.  Beatty,  8 
Dana,  14.  A  warning  order  is  construc- 
tive notice  to  a  non-resident  of  the  pen- 
dency of  the  suit  Chiles  «.  Boon,  8  B. 
Hon.  82. 

In  New  Jersey,  where  any  of  the  de- 
fendants reside  in  the  State,  and  sre  served 
with  process,  it  is  not  necessary,  unless 
under  special  circumstances,  that  the  order 
for  the  appearance  of  absent  defendants 
should  be  published  in  any  newspaper  out 
of  the  State.  Foreign  publication  is  re- 
quired only  where  all  of  the  defendants 
reside  out  of  the  State.  •  Wetmore  «. 
Dyer,  1  Green  Ch.  886;  Oram  v.  Denni- 
8CV1,  2  Beasley  (N.  J.),  488. 

A  decree  against  non-resident  defend- 
ants upon  whom  process  has  not  been 
served,  or  proof  of  publication  made,  is 
erroneous.  Gale  v.  Clsrk,  4  Bibb,  415. 
But  a  decree  regularly  made  against  ab- 
sent defendants,  will  not  be  set  aside  of 
course,  on  their  coming  in  and  answering, 
nor  unless  the  justice  of  the  case  requires 
it  Dunlap  v.  M*Elvov,  8  Litt.  269;  see 
Pike  V.  McRratne}',  16  til.  814. 

In  New  York,  where  a  defendant  is  pro- 
ceeded against  as  an  absentee,  he  is  en- 
titled of  course  without  an  affidavit  of 
merits,  at  any  time  before  a  sale  under  the 
decree,  to  come  in  and  make  bis  defence, 
if  he  has  any,  upon  payment  of  such  cost 
as  the  Court  may  deem  reasonable.  Jer- 
main V,  Lanf^don,  8  Pjiige,  41 ;  Evarts  v. 
Beeker,  8  Paige,  506. 

In  such  case  it  i»  not  necessaiyto  vacate 
the  decree  in  the  first  instance ;  the  decree 
may  be  permitted  to  stand  until  the  valid- 
ity of  tne  defendant's  defence  ia  ascer- 


tained, and  proceedings  for  this  pnmee 
*may  be  had  in  the  same  manner  as  it  the 
decree  had  been  opened  or  vacated.    Jer- 
main V.  Lancdon,  vbi  tmreu 

Where  a  defendant  Who  has  a  fixed  and 
notorious  domicile  within  the  State,  is  pro- 
ceeded a^inst  as  an  absentee,  it  is  img- 
ular,  and  if  he  applies  the  first  opportunity 
afVer  he  has  notice  of  the  proeeedinfs 
against  him  and  before  a  aale  under  the 
decree,  he  will  be  let  in  to  defend  of 
course,  and  without  costs.  Jermaia  9. 
Langdon,  8  Paige,  41;  Evarts  p.  Beeker, 
t&.506. 

In  order  to  obtain  a  decree  ftgainrt  a 
non-resident  defendant,  who  does  not  ap> 
pear,  and  who  has  not  been  pMscnauy 
served  with  process,  the  report  of  a  Um' 
ter  as  to  the  truth  of  the  allegatioiis  con- 
tained in  the  bill  is  necessary.  Coming  «. 
Baxter,  6  Paige,  178.  And  the  refercoos 
to  a  Master  as  to  the  rights  of  an  absentee, 
must  be  had,  although  there  are  other  de- 
fendants who  join  and  contest  the  daia 
of  the  plaintiff.    Ibid, 

In  Erickson  v.  Nesmith,  46  N.  H.  871, 
877,  Sargent  J.  said:  '*We  find  in  all 
the  elementary  books,  mlea  for  making 
extraordinary  or  substituted  service  oa 
parties  out  of  the  iurisdiction,  but  npea 
examination,  we  nnd  that  the  atatntsi 
authorising  snch  service  have  reference  ts 
those  called  absentees,  who  have  a  l€^ 
residence  in  the  State  or  coantij  where 
the  cause  is  pending,  but  who  have  left  to 
avoid  personal  service  or  for  aome  ochar 
cause,  but  who  are  still  considered  as  ia- 
habitants  of  such  State  or  country,  and 
where  service  on  the  attorney  or  agent  of 
the  part^r  is  held  to  be  good  service  ea 
the  principal,  under  the  peculiar  ctrcniB- 
stances  of  the  case.  See  Jermain  v.  Laag- 
don,  8  Paige,  41 ;  Evarts  v.  Beeker,  8 
Paige,  506.  But  where  no  attachment  if 
property  has  been  made  within  the  jari»> 
diction,  and  where  the  Court  can  nuikeno 
actual  service  of  proceaa,  and  where  the 
party  residing  in  another  State  refuses  te 
submit  to  the  jurisdiction  of  the  Goort, 
we  know  of  no  way  to  acauire  snch  juris- 
diction over  the  person.  A  statute  ooold 
not  give  it  any  more  than  a  rule  of  Coart. 
The  legislature  have  no  more  joriadictloa 
to  make  laws  for  the  inhabitanta  of  other 
States,  while  remaining  there,  than  tlie 
Court  has  to  execute  them  upon  suc^  in- 
habitants. BiKsell  n.  Brigss,  9  Uasa.  468; 
Bangle]^  v.  Webster,  11  N.  H.  399  and 
cases  cited.  This  subject  haa  recently 
been  pretty  fully -oonsidered  by  the  Su- 
preme Court  of  the  United  Statea  in  BaM- 
.  win  0.  Hale,  1  Wallace  U.  S.  281.  and 
Baldwin  v.  Bank  of  Newbury,  1  Wallaos 
U.  S.  234,  and  bv  this  Court  in  Bank  t. 
Butler,  45  N.  H.  286,  289."  See  Stephen- 
son V.  Davis,  56  Maine,  75,  76;  Spurr  r. 
Scoville,  8  Cush.  578;  <mU^  149  note. 
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order  requires  are  very  nearly  the  same  as  those  necessary  under  Ch.  viu.§2. 
the  Act;  but  the  order  only  enables  the  plamtifT  to  obtain  an  ap-  ^^^^    — ' 
pearance  to  be  entered  for  the  defendant,  and  does  not,  like  the  Order  to  take 
Act,  authorize  the  bDl  to  be  taken  pro  confesso  at  once.     The  /wJ^TJiSder 
Order,  however,  dispenses  with  the  necessity  of  having  the  notice  *^-  ^-  ^* 
posted  up  at  the  Royal  Exchange,,  or  affixed  to  the  door  of  the 
parish  church.    It  is  as  follows :  '^  Where  the  Court  is  satisfied,  by  temu  of  the 
sufficient  evidence,  that  any  defendant  has  been  within  the  juris-  "^^' 
diction  of  the  Court,  at  some  time,  not  more  than  two  years  ^  be- 
fore the  bill  was  filed,  and  that  such  defendant  b  beyond  the  seas, 
or  that  upon  inquiry  at  his, usual  place  of  abode  (if  he  had  any), 
or  at  any  other  place  or  places  where,  at  the  time  when  the  bill 
was  filed,  he  might  probably  have  been  met  with,  he  could  not  be 
found,  so  as  to  be  served  with  a  copy  of  the  bill  under  the  statute 
15  &  16  Vic.  c.  86,  §  3,  and  that,  in  either  case,  there  is  just  ground 
to  believe  thaA  such  defendant  has  gone  out  of  the  realm,'  or  other- 
wise absconded  to  avoid  being  served  with  such  copy  of  the  bill 
or  with  other  process,*  the  Court  may  order  that  such  defendant 
do  appear  at  a  certain  day,  to  be  named  in  the  order;  and  a  copy 
of  such  order,  together  with  a  notice  to  the  effisct  set  forth  at  the 
end  of  this  rule,  may,  within  fourteen  days  after  such  order  made, 
be  inserted  in  the  ^London  Gazette,'  and  be  otherwise  published 
as  the  Court  shall  direct ;  and  where  the  defendant  does  not  ap- 
pear within  the  time  limited  by  such  order,  or  within  such  further 
time  as  the  Court  may  appoint,  there,  on  proof  made  of  such  pub- 
lication of  the  said  order,  the  Court  may  order  an  appearance  to 
be  entered  for  the  defendant,  on  the  application  of  the  plaintiff.'' 

The  notice  referred  to  in  the  rule  is  in  the  following  terms:  Notice thera- 
IfbHce,  "A.  B.,  take  notice,  that  if  you  do  not  appear  pursuant  "^d®'- 
to  the  above  order,  the  plaintiff  may  enter  an  appearance  for  you, 
and  the  Court  may  afterwards  grant  to  the  plaintiff  such  relief  as 
he  may  appear  to  be  entitled  to  on  his  own  showing."  ^ 

Application  under  the  General  Order  is  made  by  an  ex  parte  HowappUca- 
xnotion,*  supported  by  an  affidavit  or  affidavits,  which  should  follow  2Sd  ^oaularr 
the  language  of  the  General  Order  as  far  as  possible.*    One  calen-  evidenoe. 
dar  month  from  the  date  of  the  order  is  generally  limited  as  the 
time  for  appearance ;  the  limitation  of  time  within  which  the  ad- 
vertisements of  the  order  in  any  newspapers,  other  than  the  **  Lon- 
don Grazette,"  are  to  be  inserted,  is  optional ;  and  they  all  may  be 

1  Tharlow  v.  Treeby,  27  Beav.  634.  106 ;  and  nee  Crosse  v.  Crosse,  6  Jar.  N. 

s  It  fs  not  necessary  to  show  that  he  8.  866;  8  W.  R.  888,  V.  C.  K. 

has  absconded  to  avoid  service  in  the  par-  *  Ord.  X.  6.    For  form  of  order  see  So- 

ticnlnr   suit.    Barton  v.  Whitoombe,   16  ton,  1248,  No.  8. 

Bear.  205:  17  Jar.  81 ;  Allen  v.  Loder,  16  *  For  form  of  motion  paper,  see  Vol. 

Jar.  420,  V.  0.  Ld.  C.  III. 

8  Cope  «.  ^assell,  2  Phil.  404;  12  Jor.  •  For  form  of  affidavit,  see  Vol.  HI. 
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CH.yiII.§8.  directed  to  be  inserted  within  fourteen  dayB.^  The  sabeeqnoit 
order  is  also. made  upon  an  ex  parte  motion,^* supported  by  the  prc»> 
duction  of  the  Gr^ette,  and  any  newspapers  in  which  the  former 
order  has  been  inserted,  and  of  t)ie  Record  and  Writ  Clerics  cer- 
tificate that  no  appearance  has  been  entered. 


Appearance 
for  defendant, 
by  defi&ult: 

where  service 
within  the 
jurisdiction; 


where  with- 
out the 
jurisdiction. 


Within  what 
time,  where 
service  within 
the  jurisdic- 
tion. 


Section  IH. — Proceedings  by  tike  Plaintiffs  where  Service  of  the 

Copy  of  the  Bill  has  been  effected. 

If  the  defendant  (not  being  an  infant,  or  a  person  of  .unsound 
mind)  neglects  to  appear,  within  thd  time  mentioned  in  the  in- 
dorsement thereon,  to  a  bill  which  has  been  duly  served  on  him 
within  the  jurisdiction  of  the  Court,  an  appearance  may  be  entered 
for  him  on  the'  application  of  the  plaintiff; '  or  the  plaintiff  may 
(though  this  is  now  an  unusual  course)^  compel  him,  by  attachment 
or  other  process,  to  appear. 

Where  the  bill  has  been  served  out  of  the  jurisdiction,  and  the 
defendant  has  not  entered  an  appearance  within  the  time  allowed 
by  the  special  order  under  which  the  service  was  effected,  an  ex 
parte  application,  by  motion  for  leave  to  enter  an  appearance  for 
him,  must  be  made  by  the  plaintiff.^  The  application  must  be  sup- 
ported by  an  affidavit  of  due  service  of  the  copy  of  the  bill  and 
copy  of  the  order,  and  by  the  Record  and  Writ  Clerk's  certificate 
of  no  appearance  having  been  entered  by  the  defendant ;  •  and  the 
Court  may  proceed  on  such  service  as  if  duly  made  within  the 
jurisdiction.^ 

If  the  bill  has  been  served  within  the  jurisdiction,  it  is  provided 
by  the  General  Order,'  that  where  any  defendant,  not  appearing 
to  be  an  infant  or  a  person  of  weak  or  unsound  mind  unable  of 
himself  to  defend  the  suit,*  5s,  when  within  the  jurisdiction  of  the 
Court,  duly  served  with  a  copy  of  the  bill  under  the  statute  lb  Si 
16  Vic.  c.  86,  §  3,  and  refuses  or  neglects  to  appear  thereto  within 
eight  days  after  such  service,  the  plaintiff  may,  after  the  expiration 
of  such  eight  days,^^  and  within  three  weeks  ^^  firom  the  time  of  such 


1  Seton,  1248,  124d.  If  the  advertise- 
ments cannot  be  inserted  within  fourteen 
davs,  the  Court  will  extend  the  time. 
Dicker  V.  Ckirke,  11  W.  R.  870,  V.  C.  K. 
As  to  the  propriety  of  limiting,  by  the  order, 
a  time  to  answer,  see  Braithwaite^s  Pr. 
886,  n. 

s  Hawkins  v.  Gathercole,  8d  Nov.,  1861, 
cited  1  Smithes  Pr.  880.  For  form  of  mo- 
tion paper,  see  Vol.  III. 

»  Ord.  X.  8,  4. 

*  Hackwood  v.  Lockerl^,  7  De  G.,  M. 
&  G.  288;  and  see  pott,  p.  462. 

*  For  fbrm  of  motion  paper,  see  Vol.  IIL 
«  4  &  6  Wili.  IV.  c  82,  §  1 ;  Ord.  X.  7  (4). 

For  form  of  order  to  enter  appearance,  see 


Seton,  1248,  No.  2;  and  for  form  of  affida- 
vit, see  Vol.  III. 

'  4  &  6  Will.  rV.  c.  82,  §  1. 

«  Ord.  X.  4. 

*  An  appearance  by  the  plaintilT  &r  a 
person  thus  incapacitated  u  irr^ular  and  ai 
no  validity.  Ord  X.  6;  Leef«  «.  Knislit,! 
Jur.  N.  S.  1006;  10  W.  R.  711,  V.  C  K. 

1®  The  day  of  service  is  excluded  in  the 
computation  of  the  eight  days  and  thiet 
weeks.  15  &  16  Vic  c  86,  Sched.;  Old. 
XXXVII.  9. 

u  Where  the  plaintiff  accidentally  oau^- 
ted  to  enter  the  appearanoe,  the  Comii  ex- 
tended the  time.  Claiiaon  «.  Eldiidce^  6 
W^.  B.  466|  V.  C  Ka 
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Bervice,  apply  to  the  Record  and  Writ  Clerk  to  enter  an  appearance  Ch.  ym.  §  3. 
for  such  defendant;  and  no  appearance  having  been  entered,  the 
Record  and  Writ  Clerk  is  to  enter  such  appearance  accordingly, 
upon  being  satisfied,  by  affidavit,  that  the  copy  of  the  bill  was  duly 
served.    And  after  the  expiration  of  such  three  weeks,  or  after  the  spedai  leave 
time  allowed  to  such  defendant  for  appearing  has  expired,  in  any  ^  enter 
case  in  which  the  Record  and  Writ  Clerk  is  not  thereby  required  wLm  neces^ 
to  enter  such  appearance,  the  plaintiff  may  apply  to  the  Court  for  "*'7- 
leave  to  enter  such  appearance  for  such  defendant ;  and  the  Court, 
being  satisfied  that  the  copy  of  the  bill  was  duly  served,  and  that 
no  appearance  has  been  entered  for  such  defendant,  may,  if  it  so  • 

thinks  fit,  order  the  same  accordingly. 

Service  of  an  amended  bill,  on  the  solicitor  of  a  defendant  After  service 
who  has  appeared  to  the  original  bill,^  is  due  service  within  the  of  amended 
meaning  of  the  General  Order  above  referred  to,  whether  the  defendant's 
defendant,  at  the  time  of  such  service  is,  or  is  not,  within  the  ju*  solicitor; 
risdiction ;  *  and  the  order  applies  where  an  order  to  revive  has  jf^JderTo^* 
been  served  on  a  new  defendant;'  it  also  applies  where  substi-  revive; 
tuted  service  has  been  effected,  under  an  order  obtained  for  that  or  substituted 

.  service. 

purpose.* 

An  application  for  leave  to  enter  an  appearance,  where  the  three  gpe^iai  leave 
weeks  have  expired,  or  the  bill  has  not  in  the  opinion  of  the  Record  to  enter 
and  Writ  Clerk  been  duly  served,  may  be  made  by  ex  parte  motion  howob^^' 
to  the  Court,  or  by  ex  parte  summons  at  Chambers,  supported,  in  twined, 
either  case,  by  an  i^davit  of  service,^  and  by  the  Record  and  Writ 
Clerk's  certificate  that  no  appearance  has  been  entered  by  the  de- 
fendant ;  this  certificate  should  bear  even  date  with  the  application,  % 
but  should  be  bespoken  the  day  before.*    The  order  is  drawn  up 
by  the  Registrar.''    If  any  delay  in  making  the  application  is  not 
BaUsfiictorily  explained,  the  Court  or  Judge  may  require  notice  of 
the  motion  to  be  given  to  the  defendant,  or  the  bill  to  be  re-served ; ' 
and  in  such  a  case,  an  order  has  been  made  giving  leave  to  enter 
an  appearance  at  the  expiration  of  ten  days  unless  the  defendant 

1  Under  Ord.  IX.  SI;  see  ante,  p.  U7.  11  W.  R.  868,  M.  R.;  but  see  Dicker  «. 

*  Znlaeta  v.  Vinent,  8  M'N.  &  G.  246;  Clarke,  11  W.  R.  766,  V.  G.  K. 

16  Jar.  877,  overruling  Marquis  of  Hert-  <  For  forms  of  motion  paper,  summons, 
Ibrd  «.  Suisse,  18  Sim.  489;  9  Jur.  1001;  and  affidavit,  see  Vol.  111. 

Sewell  9.  Qodden,  1  De  6.  &  S.  126;  11  «  Braithwaite's  Pr.  884.    A  foe  of  4f., 

Jur.  260  ;  and  see  Steele  «.  Gordon,  8  W.  by  a  Chancerv  foe  ftind  stamp,  is  payable; 

S.  168,  V.  C.  K.    As  to  appearance  to  an  Ueffal.  to  Oro.  Sched  4-. 

•Blended  bill,  see  Index,  Jj^tearanoe;  and  7  jt'or  form,  see  Seton,  1247,  No.  1. 

Chap.  XIII.,  Amatance ;  and  abo  Braith-  .  *  Radford  v.  RoberU,  2  Hare,  96 ;  6  Jur. 

waite's  Manual,  169.  1080;  MorgMU  o.  Morgan,  1  Col.  228;  £d- 

<  Fonter  o.  Menzies,  16  Bear.  668;  17  munds  v.  Nichol,  6  Beav.  884;  Bradstock 

Jur.  667;  Cross  v.  Ihomas,  16  Beav.  692;  «.  Whatley,  7  Beav.  846;  Totty  v.  Ingleby, 

17  Jur.  886.  It  is  not,  bowever,  usual,  in  tb.  691 ;  Walker  «.  Hurst,  18  &>im.  490  ;  9 
practice,  for  the  plaintiff  to  enter  an  ap-  Jur.  1002;  Deirenisb  v.  Deyenlsli,  7  Jur. 
peaiance,  by  default,  in  such  a  case.  841,  L.  C;  Bointon  v,  Parkinson,  ib.  867, 

4  Wiloozon  V.  Wilkins,  9  Jur.  N.  S.  742 ;      Y.  C.  £.  B. ;  and  see  Burton  o.  Tebbutt,  1 

W.  N.  208,  V.  C.  S. 
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Where 
CPQwn 
officer  a 
defendant. 


Appearance: 
how  entered. 


Attachment 
for  want  of 
appearance, 

caniotbem- 
Bued  withont 
special  order. 

Mode  of 
prosecutm^  a 
contempt: 


Proceee  tobe 

dulyexe- 

cnted; 

TJnezecnted 
process  may 
be  aban- 
doned. 


appeared  in  the  mean  time,  on  the  plaintiff  undertaking  to  werve 
the  defendant  with  the  order  within  six  dajs.^ 

Where  a  bill  was  filed  against  an  officer  of  the  Crowiiy  who  re- 
vised to  enter  an  appearance,  on  the  ground  that  the  Court  had 
no  jurisdiction  to  entertain  the  suit,  leave  was  given  to  enter  an 
appearance  for  him.^ 

An  appearance  by  the  plaintiff  for  the  defendant  is  entered  by 
filling  up  SLprcecipe^*  and  leaving  the  same  with  the  Record  and 
Writ  Clerk,  together  with  an  office  copy  of  the  affidavit  of  service,* 
or,  if  special  leave  has  been  obtained,  the  order  authorizing  the  ap- 
pearance to  be  entered.  Any  number  of  defendants  may  be  in* 
eluded  in  one  prcBcipe.^  The  plaintiff  need  not  give  notice  of  having 
entered  the  appearance.* 

I^  however,  the  plaintiff  does  not  choose  himself  to  enter  an  ap- 
pearance for  the  defendant,  it  was  formerly  competent  for  him  to 
proceed,  as  of  course,  to  compel  the  defendant,  by  attachment,  to 
appear ;  ^  but  this  cannot  now  be  done  without  a  special  order  of 
the  Court,*  and  the  practice  is  virtually  abolished.* 

As,  however,  the  practice  of  compelling  appearance  by  attach- 
ment is  not  absolutely  abolished,  it  will  be  convenient  here  to  stale 
the  mode  of  prosecuting  a  contempt.  A  suitor  prosecuting  a  con- 
tempt, must  use  his  best  endeavor  to  procure  each  process  to  be 
duly  served  and  executed  upon  the  party  prosecuted :  otherwise 
he  will  lose  the  benefit  of  the  process  returned,  and  have  to  pay 
the  costs ;  ^*  he  must  not  make  out  process  into  a  county  in  which 
he  knows  that  the  party  prosecuted  is  not ;  ^^  but  he  may  abandon 
any  unexecuted  process  he  has  issued,  and  issue  fresh  process^  if 
otherwise  in  a  position  so  to  do.^ 

1  Husham  «.  Dixon,  1 T.  &  C  C.  C.  208 ; 
and  see  cases,  ib.  n. 

^  Felkin  v.  Lord  Herbert,  1  Dr.  &  S.  608 ; 
8  ^ur.  9  N.  S.  90. 

<  For  form,  see  Vol.  III. 
*  For  form,  see  Vol.  III.    As  to  the  costs 

of  such  appearance,  see  Ord.  XL.  15  ;  and 
as  to  a  subsequent  appearance  by  the  de- 
fendant, see  Ord.  X.  9,pottj  p.  479. 

<  Braithwaite's  Pr.  825.  The  following 
fees  are  payable,  in  Chancery  fee  fund 
stamps,  on  entering  appearances:  if  not 
more  than  three  defenoants,  7«  ;  if  more 
than  three,  and  not  exceeding  six,  defend- 
ants, 14<.;  and  the  same  proportion  for 
every  like  number  of  defendants.  Ke^l* 
tp  Ord.  Sched.  4.  In  this  computation, 
husband  and  wife  are  regarded  as  one  per- 
son.   Braithwaite's  Pr.  826. 

0  Braithwaite's  Pr.  887.  If  the  appear- 
ance is,  by  mistake,  entered  by  the  plain- 
tiff's solicitor,  as  if  concerned  for  the 
defendant,  it  may  be  withdrawn  and  en- 
tered as  by  the  plaintiff;  see,t6»(i;  and  poit, 
Chap.  XIII.,  Appearance, 


7  Mussina  v.  Bartlett,  8  Porter,  zii 
The  general  mode  of  oompelUng  obedieBC* 
to  the  orders  of  the  Court,  ia^^  attach- 
ment Matter  of  O'Reillys,  2  Blogaii,  29. 
It  always  rests  in  the  sound  discretion  ef 
the  Court,  wheliier  the  rule  for  an  attaeh- 
-ment  shall  be  absolute,  or  aw,  though  the 
latter  is  the  usual  and  safer  course.  Mat- 
ter of  Vanderbilt,  4  John.  Ch.  68. 

B  Ord.  X.  10.  The  applicatioa  wiO  be 
refhfed,  unless  the  plaintiff  can  show  a 
sufficient  reason  for  adopting  this  coarse  of 
proceeding.  Hackwood  «.  LDckerbj,  7  Da 
G..  M  &  G.  288. 

9  Per  y.  C.  Kindersley,  Felkin  v.  Lord 
Herbert,  1  Dr.  &  S.  808;  8  Jar.  N.  S.  Ml 

10  Qiii,  XXX.  1.        • 

11  Boschetti  v.  Power.  8  Beat.  180, 184; 
Zulueta  p.  Vinent,  15  Beav.  278;  16  Jar* 
681;  see,  however,  Hodgson  v.  »Mgnwv 
28  Beav.  604. 

^  Andrews  v.  Walton,  1  PhiL  616 : 
Braithwaite's  Pr.  147. 


i 
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It  fleems  that  in  ordinary  cases  a  plaintiff  may,  at  the  same  time,  Ch.  Yin  §3. 
sue  out  two  or  more  attachments  against  the  same  defendant  into   *— ^-y— — ^ 
different  counties ;  but  only  one  of  them  must  be  executed ;  other-  By  attach- 
wise  the  party  would  be  liable  to  an  action.    Thus,  where  a  de-  ™*°^* 
fendant  being  in  contempt,  the  plaintiff  sued  an  attachment  into  attachment 
Kent,  and  another  into  London,  and  arrested  the  defendant  upon  ^"^^ 
each :  upon  this  being  shown  to  the  Court,  costs  were  ordered  to  thouffh  more 
be  taxed  by  the  Master,  for  the  irregularity  and  vexation ;  but,  in  ^^ 
regard  that  the  plaintiff  was  poor,  the  Court,  upon  his  motion, 
ordered  the  costs  to  be  paid  the  defendant,  out  of  a  sum  of  600Z. 
decreed  to  the  plaintiff  and  resting  in  Court ;  and  the  defendant 
was  set  at.  liberty,  without  entering  his  appearance  with  the  Reg- 
istrar :  for  the  Court  said,  none  should  take  advantage  of  his  own 
wyong.^ 

An  attachment  should  be  directed  to  the  Sheriff  or  other  officer  to  whom 
of  the  county  or  jurisdiction  wherein  the  party,  against  whom  the  d^^c^- , 
writ  is  issued,  is  likely  to  be  found.*  If  the  defendant  resides  in 
the  county  palatine  of  Lancaster  or  of  Durham,  the  attachment 
must  be  directed  to  the  Chancellor  of  the  county  palatine,  or  his 
deputy,  commanding  him  to  issue  his  mandamus  to  the  sheriff  of 
the  county  to  attach  the  party ;  *  and,  to  enforce  obedience,  it  is 
necessary  to  obtain  an  order  upon  the  Chancellor  to  return  the 
writ,  and  afterwards  an  order  upon  the  sheriff  to  return  the  man- 
damus.^ Where  the  defendant  is  in  a  city  or  town  that  is  a  county 
in  itself  the  writ  must  be  directed  to  the  sheriff  of  the  county  of 
the  city  or  town ;  ^  and  if  the  party  is  already  in  prison,  the  writ 
must,  nevertheless,  be  directed  to  the  sheriff:  who  will  lodge  it 
with  the  keeper  or  jailer,  as  a  detainer  against  such  party.* 

According  to  the  old  practice  of  the  Court,  an  attachment,  as  'vnien  ntnm- 
well  as  all  other  process  of  contempt,  must  have  been  made  re-  *^l«* 
tumable  in  Term  time ;  ^  and  it  was  also  requisite,  where  it  was 
intended  to  proceed  to  a  sequestration,  or  to  take  a  bill  pro  coiv- 
fessoy  that  there  should  be  fifteen  days  between  the  teste  (or  date) 
and  the  return  of  the  writ :  unless  the  defendant  lived  within  ten 
miles  of  London,  in  which  case,  an  order  might  be  obtained,  by  mo- 
tion or  petition  of  course,  to  make  the  several  processes  returnable 
immediately.'    With  the  view,  however,  to  save  the  expense  of 


I  Wyatt'8  Pr.  4«. 

*  Braithwaite*8  Pr.*168.  In  LondoiifWbere 
tiiera  are  two  sheriflb,  if  one  of  them  is  an 
interested  party,  the  writ  sboald  be  direct- 
ed to  the  other;  and  where  both,  or  the 
iole  sheriff  in  other  caaee,  are  interested,  it 
should  be  directed  to  the  coroner.  lb.  161. 
For  forms  of  directioDS  of  writs,  see  VoL 
III. 

<  Braithwaite^s  Pr.  169;  and  see  form  in 
YoLIlL 


«  See  poti^  p.  470. 

*  Since  the  18  &  19  Vic.  c.  48,  such  pro- 
cess as  would  otherwise  have  been  direct- 
ed to  the  Lord  Warden  of  the  Cinque  Ports, 
is  directed  to  the  Sheriff  of  Kent 

*  Trotter  «.  Trotter,  Jac.  688;  and  see 
poti^  p.  466.  For  forms  of  directions  of 
writs,  see  Vol.  IIL 

7  Hinde,  100. 

*  Ibid, 
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CH.yin.{8.  the  order  for  a  writ  retnmable  immediately,  in  a  tofwn  caiue,  and 
*^-^>    — ^  also  to  get  rid  of  the  delay  in  the  process  occasioned  by  that  pro- 
Sutatoiy        ceeding,  it  is  provided  by  the  11  Geo.  IV.  A  1  WilL  IV.  c.  dd» 
provisions.       g  j^g^  j^j^  3^  «Hhat  the  party  prosecuting  any  contempt  shall  be  at 
liberty,  without  order,  to  sue  forth  the  several  writs  in  proceas  of 
contempt,  returnable  immediately,  in  case  the  party  in  contempt 
resides  or  is  in  London,  or  within  twenty  miles  thereof;  and  that, 
in  other-cases,  the  party  prosecuting  a  contempt  shall  be  at  iibetty, 
without  order,  to  sue  forth  such  several  writs,  returnable  in  vaca- 
tion, provided  that  there  be  fifteen  days  between  the  teste  and  the 
return  of  each  of  such  writs."  ^    The  effect  of  this  provision  is,  to 
extend  the  power,  of  issuing  attachments,  and  other  prooeas,  re- 
turnable in  vacation,  to  all  cases :  with  the  restriction,  that  wlitt« 
the  party  resides  above  twenty  miles  from  London,  there  shall  be 
fifteen  days  between  the  teste  and  the  return ;  and  to  permit  such 
.  process  to  be  issued  without  a  previous  order  to  that  eflfect. 
If  Tetnniable        ^^  ^^  ^  ^^  observed,  that  where  an  attachment  is  issued  not  ra- 
in Tenn  time,  tumable  immediately,  but  of  which  the  return  must  take  place  in 

but  not  im-       _  .         .  .  n         1    /•        ^  -i  « «  . 

mediately,  it  Term  time,  it  must  still,  as  before,  be  made  returnable  on  a  general 
retomdi^  *  return  day;  thus,  when  the  last  of  the  fifteen  days  required  by  the 
above  rule  of  the  11  Geo.  IV.  A  1  WiU.  IV.  c  B6,  &lls  in  Term 
time,  the  attachment  must  be  made  returnable  on  one  of  the  gen- 
eral return  days  of  the  Term  occurring  after  the  expiration  of  the 
fift^een  days.^  It  was  formerly  considered,  that  an  attachment 
could  not  have  a  longer  return  than  the  last  return  of  the  Tern 
following  that  in  which  it  was  tested;  if  made  returnable  ^imme- 
diately," it  was  only  in  force  until  such  last  return  of  the  followii^ 
Term ;  and  if  executed  afterwards,  its  execution  was  liable  to  be 
discharged  for  irregularity;  but  it  appears  that  there  is  now  no 
such  rule  in  practice.' 
Bywhom  ^  ^^^  ^^  attachment  is  made  out  by  the  solicitor  or  partjr 

V^i^r^'        prosecuting  the  contempt,^  who  must  indorse  the  name  and  place 
of  business  or  residence,  and  address  for  service  (if  any)  thereon, 
as  in  the  case  of  other  proceedings.* 
Fom.  ^^®  ^^™^  ^^  ^^®  ^^^  is  in  all  cases  the  same ;  but  it  must  bear 

Indorsement    ^'^  indorsement,  stating  the  particular  nature  of  the  contempt  in 
respect  of  which  it  is  issued.*    The  names  of  three,  but  not  more, 
persons  can  be  inserted  in  one  writ.    The  writ  must  be  tested  on 
How  issued.     ^^^  ^^V  ^^  which  it  is  issued ;  it  is  sealed  at  the  Record  and  Writ 

1  Braithwaite's  Manual,  199  ;  Wroe  v,  ihonld  have  a  left-hand  marftin  of  aafl- 

Clayton,  16  Sim.  188;  12  Jar.  821;  Seton,  cient  widtii  to  admit  of  the  atammaadtha 

1281.  official  seal;  the  writ  moat  be  staaped 

<  Seton,  1281;  Braithwaite*8  Pr.  168.  with  a  Chancery  fee  ftend  stamp  of  it. 
For  list  of  general  return  dare,  see  Vol.  III.  Begal  to  Ord.  Sched.  4 ;  BraiCh  waited  ft. 

<  Wroe  V.  Clayton,  16  Sim.  188;  12  Jar.  188. 

881.  *  Ord.' HI.  9,  6;  ante,  pp.  4M-46&. 

*  Ord.  III.  1.    This  writ  must  he  either  «  Braithwaite*8  Pr.  169.    For  tens  af 

written  or  printed  on  parchment ;  and      indorsements,  see  Vol.  III. 
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Clerks'  Office ;  and  the  seal  will  be  affixed,  on  the  Clerk  of  Records  Ch.  Vlll.  §  8. 
and  Writs  being  satisfied  that  the  writ  is  correct  in  form,  and  that   *— ^-y— — ^ 
the  person  presenting  the  same  is,  according  to  the  coarse  and 
practice  of  the  Court,  entitled  to  sue  out  the  same.^    The  attach- 
ment is  considered  as  sealed  the  first  moment  of  the  day  on  which 
it  issues.' 

Before  the  writ  will  be  sealed,  a  proscipe^  stating  the  nature  of  Entij  of 
the  contempt  in  respect  of  which  it  is  issued,  must  be  entered  with  i»'«»P«- 
the  Registrar,  and  left  at  the  Record  and  Writ  Clerks'  Office.  In 
order  to  enter  the  prcBcipe^  two  copies  of  it  are  prepared;  and 
upon  one  being  left  with  the  Clerk  at  the  entering  seat,  in  the 
Registrars'  Office,  the  other  will  be  marked  by  him  as  entered ;  and 
ti&e  latter  copy  must  be  filed  with  the  Record  and  Writ  Clerk  at 
^e  time  the  writ  is  sealed.* 

The  manner  in  whidi  both  origmal  and  amended  bills  are  filed  Attachment 
has  before  been  stated  ;^  and  under  no  circumstances  can  an  attach-  j^^^  if  bui 
ment  be  issued  for  want  of  appearance  or  answer,  unless  the  bill  ^^^  iiregu- 
be  r^ularly  filed.*  ^" 

A  writ  of  attachment,  for  want  of  appearance,  is  indorsed,  ^  By  Attachment 
the  Court:  For  not  appearing  at  the  suit  of  A.  B.,  complainant,"  ^^^'l^^Jrance- 
or  as  the  case  may  be;*  and  it  will  be  sealed  at  the  Record  and  how  indorsed. 
Writ  Clerks'  Office,  upon  production  of  the  order  atithorizing  the 
issue  of  the  writ ; '  if  it  appears  to  the  Clerk  of  Records  and  Writs  NeceBsiiy 
that  no  appearance  has  been  entered  for  the  defendant.*    Before  ®^**^*"^- 
the  writ  is  sealed,  a  proBcipe  must  be  entered  with  the  Registrar,  How  iasued. 
and  left  in  the  manner  before  explained.*  Praape. 

It  is  particularly  requisite  that  the  rule,  that  a  suitor  prosecut-  Dae  diligence 
ing  a  contempt,  should  use  his  best  endeavor  to  procure  process  to 
be  duly  serred,^^  should  be  attended  to  in  cases  where  it  is  intended  writ. 
to  proceed  to  take  a  hiH  pro  confessOy  against  a  defendant  in  con- 
tempt for  want  of  an  answer :  for,  by  the  General  Orders,  it  is 
necessary  that  the  plaintiff  should  have  exerted  due  diligence  to 
procure  the  execution  of  the  writ  of  attachment,  in  order  that  he 
may  proceed,  under  these  Orders,  against  the  defendant  as  having 
abeconded.^^    And  if  the  plaintiff  does    not  proceed  under  the 
last-mentioned  Orders,  then,  for  the  purpose  of  obtaining  a  writ  of 
sequestration,  immediately  upon  the  return  by  the  sheriff  of  rum 

i  Ord.  I.  87.  «  Brtithwaite^B  Pr.  161. 

>  Stephens  o.  Neale,  1  Mad.  660.  »  Smith  o.  Tbomfwon,  4  Mad.  179,  oiKe, 

*  Smith  «.  Thompson,  4  Mad.  179;  Ord.  p.  465.    For  form  oi  pnadpt.  see  Vol.  III. 
I.  18;  B»ithwaite*8  Pr.  161.    For  forms  lo  Ord.  XXX.  1. 
otpracipe,  see  Vol.  IlL  u  Ord.  XXII.  3.    Where  the  defendant 

*  AnUf  pp.  898,  899,  432.  is  out  of  the  jurisdiction  the  attachment 

*  Leman  «.  Newnliam,  1  Yes.  $§  81. 68 ;  need  not  he  issned ;  see  Butler  v.  Matthews, 
Belt  hup.  43;  Adamson  v.  Btackstock,  1  19  Beav.  649;  Hodgson  «.  Hodgson,  38 
8.  &  S.  118.  Bear.  604.    In  other  cases  an  affidavit  of 

*  For  forms  of  indorsements,'  see  Vol.  due  diligence  to  execute  the  attachment 
III.  most  be  made. 

f  Ord.  X.  10;  cni/e,  p.  463. 

Toui.  80 
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ch.  vni.  §  8. 


Deliveiy  to 
tbe  sheriff;] 


or  under- 
sheriff,  or 
deputy. 

Duty  of 
sheriff,  &C. 


Execution, 
where  defend- 
ant is  already 
in  custody. 


Execution, 
where  defend- 
ant  not  in 
custody. 

Warrant  to 
sheriff  *8 
officers. 

Form  of 
warrant 


Warrant 
must  be  had 
before  the 
airest. 


Execution  of 
the  warrant: 


est  inverUus  to  the  attachment,  an  affidavit  must  be  made,  that 
"  due  diligence  was  used  to  ascertain  where  such  defendant  was  at 
the  time  of  issuing  the  writ,  and  in  endeavoring  to  appreh^id 
him  under  the  same,  and  that  the  person  suing  forth  such  writ 
verily  believed,  at  the  time  of  suing  forth  the  same,  that  soA 
defendant  was  in  the  county  into  which  such  writ  was  issued."  ^ 

The  first  thing  to  be  done,  after  an  attachment  has  been  issued, 
is  to  deliver  it  to  the  sheriff  or  other  officer  to  whom  it  is  directed; 
and  it  is  to  be  observed,  that  although  it  is  directed  to  the  sherifil 
it  may  be  delivered  to  the  under-sheriff^  by  whom  all  the  duties  of 
the  sheriff  which  do  not  require  his  personal  presence  are  usoallj 
executed,  or  to  the  deputy-sheriff'  The  sheriff  or  other  officer  to 
whom  any  writ  is  directed  or  delivered  ought,  with  all  speed  and 
secrecy,  to  execute  such  writ;*  and  neither  he  nor  his  officen 
can  dispute  the  authority  of  the  Court  out  of  which  it  issues;  but 
he  or  his  officers  are,  at  their  peril,  to  execute  the  same,  aooording 
to  the  command  of  such  writ.^ 

If  the  defendant  is  already  in  custody,  either  upon  a  criminal 
sentence  or  civil  process,  no  further  arrest  is  necessary ;  but  the 
sheriff  must  give  notice  of  the  attachment  to  the  keeper  or  jailer 
in  whose  custody  the  defendant  is.' 

Although  all  writs  and  processes  are  ordinarily  directed  to  the 
sheri^  yet  they  never  execute  the  same  themselves,  but  the 
under-sheriff  usually  make  out  their  warrants  to  their  bailift  ix 
officers  for  the  execution  of  such  writs ;  *  and  it  is  the  duty  of 
such  bailiff  or  other  officers  to  execute  such  warrants  according 
to  their  directions.  These  warrants  must  be  made  according  to 
the  nature  of  the  writ,  and  contain  the  substance  thereof  and  be 
made  out  in  the  high  sheriff's  name,  and  under  the  seal  of 
office.' 

The  warrant  must  be  had  before  the  arrest ;  or  the  arrest  will 
be  illegal,  and  the  party  aggrieved  may  have  his  action  for  fiUse 
imprisonment,  and  the  Court  will  direct  the  bail-bond  to  be 
cancelled.*  The  warrant  must  be:  '^So  that  I  may  have  his 
body  before  the  Queen,  in  her  Court  of  Chancery.'' 

The  bailiff  or  officer  to  whom  the  warrant  is  directed  and  deliv- 
ered ought,  with  all  speed   and  secrecy,  to   execute   the 

1  Old.  XII. «. 

s  Impey,  Off.  Sheriff,  M.  Br  8  &  4 
Will.  IV.  c.  42,  §  SO,  the  ftherifP  of  each 
conntj  is  required  to  name  a  deputy  in 
London  for  the  receipt  of  writs,  granting 
warrants,  making  retnms,  and  acceptiog 
rales  and  orders  touching  the  ezecntion  of 

{)rocess.  A  delivery  of  a  writ  to  this  deputy 
s  a  delivery  to  the  sheriff.  Chitty*s  Arch. 
16.  A  writ,  if  dbected  to  the  Sherifis  of 
London,  is  left  at  the  SecondaTy's  Office, 
Basinghail  Street;  and  if  to  the  Shariff  of 


Middlesex,  it  is  left  at  his  office  in  Red 
Lion  Square. 

•  Impey,  Off.  Sheriff,  46. 
4  76.  88. 

4  See  ante.  p.  468. 

•  Impey,  Off.  Sheriff,  69;  Chitty's  Airh. 
609.  For  form  of  warrant,  see  Chitty's 
Forms,  360. 

7  Impey,  Off.  Sheriff,  69.  As  to  specMl 
bailiifc,  see  Chitty*s  Arefa.  16, 609. 

8  4  Bac  Abr.  600:  Hall  «.  Bodie,  •  T. 
B.  187;  GhitQr**  Aich.  610. 
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according  as  it  commands  him ;  and  he  is  bound  to  pursue  the  Cr.  vm.  $  3. 
effect  of  his  warrant.^    The  bailiff  of  a  hundred  may  execute  a  "*— y — — ' 
writ  out  of  the  hundred  where  he  is  bailiff:  for  he  is  bailiff  all  the  may  be  by 
county  over;*  it  must,  however,  be  within  the  county:  for  the  his  hundred; 
sheriff's  bailiwick  extends  no  further.'    It  seems,  that  an  arrest  but  not  out  of 
may  be  by  the  authority  of  the  bailiff  though  his  be  not  the  hand  ^^  ~°"*y- 
that  arrests,  nor  in  sight,  nor  within  any  precise  distance  of  the 
defendant :  it  is  sufficient  that  he  is  arrested/ 

An  arrest  on  a  Sunday  is  absolutely  void.^  I^  however,  a  Arrest  on  a 
defendant  arrested  on  a  Saturday  escapes,  he  may  be  retaken  on  a  Sunday  void. 
Sunday :  for  that  is  not  in  execution  of  the  process,  but  a  continu- 
ance of  the  former  imprisonment ;  *  and  it  is  said^  that  a  person 
may  be  arrested  on  a  Sunday  on  the  Lord  Chancellor's  warrant,  or 
an  order  of  commitment  for  contempt :  for  he  is  considered  as  in 
custody  from  the  time  of  making  the  order,  and  the  warrant  is 
directed  to  the  jailer  as  in  the  nature  of  an  escape  warrant,^  under 
which  it  has  been  held,  that  a  defendant  may  be  retaken  on  the 
Iiord's-day.* 

The  bailiff  or  other  person  to  whom  the  execution  of  the  process  Return  of 
has  been  intrusted  must,  as  soon  as  he  has  executed  the  warrant,  ^^^^^  ^^ 
return  it,  together  with  his  answer  to  the  same,  to  the  sheriff:  so 
that  he  may  be  ready  to  certify  to  the  Court  how,  and  in  what 
manner,  the  warrant  has  been  executed,  when  called  upon.* 

No  arrest  can  take  place  under  an  attachment  after  the  day  of  No  arrest 
the  return  of  the  writ;"  and  if  the  return  is  allowed  to  expire  J^J^I^y 
before  any  thing  is  done  upon  the  writ,  the  plaintiff  must  sue  out 
another  attachment,  but  will,  in  such  case,  be  allowed  the  costs  of 
only  one  writ."  This,  however,  must  be  understood  as  applying 
only  to  cases  where  the  first  writ  has  not  been  delivered  to  the 
sheriff:  for  after  delivery  to  the  sheriff  the  duty  of  executing 
it  lies  upon  him,  and  he  must  make  his  return  to  the  Court 
accordingly. 

A  sheriff  or  other  officer  employed  to  make  an  arrest  under  an  Doon  cannot 

be  broken 

1  Impey,  Off.  Sheriff,  M.  Bac  Ab.  tit  Escape,  E.  8;  Chitty's  Areh.    op^* 

*  lb.  46.  692. 

*  Hammond  v.  Taylor,  8  B.  &  Aid.  408;  8  Imper,  Off.  Sheriff;  61. 
Chltt7*8  Arch.  619.  «  Jb.  46. 

*  Blatchv.  Archer,  Cowp.  66;  Chitty^s         ^  lb.  69. 

Arch.  610.  11  Uarr.  by  Newl.  118.    If  the  sheriff 

<  29  Car.  II.  c  7,  §  6;  Chitty*ft  Arob.  does  not  receive  the  attachment  in  time  to 

611.  arrest  the  defendant  and  bring  him  into 

6  Imper,  Off.  Sheriff,  61;  Chittj's  Arch.  the  Court  on  the  return  day,  at  the  place 
611f  n.  (tf);  {ft.  691.  where  the  attachment  is  returnable,  he 

7  Ex  parte  Whitchurch,  1  Atk.  66;  see  should  not  arrest  him  thereon,  but  should 
1  Anne,  st.  2,  o.  6,  (  1 ;  and  5  Anne,  c  9,  return  the  process  tarde.  Stafford  «■ 
I  8,  which  enubles  the  Judge  of  any  Court  Brown,  4  Paige,  860.  Where  the  sheriff 
out  of  which  process  has  issued,  by  Tirtae  neglect^  to  serve  an  attachment,  until  it 
of  which  a  party  has  been  committed  to  was  too  late  for  the  defendant  to  appear  at 
prison  and  escapes  therefrom,  to  issue  a  the  time  and  place  where  it  was  return- 
warrant  for  his  reapprehension ;  and  see  able,  the  Court  set  aside  the  arrest  of  the 

defendant  thereon.    JbitL 
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Cii.yni.  §B.  attachment  cannot  justify  breaking  doord  in  executing  tiie  piro- 
cess ;  ^  and  although  the  arrest  is  by  a  bailiff  or  other  officer,  it  is 
considered  as  the  act  of  the  sheriff,  who  makes  his  return  aooord- 
ingly. 

If  the  defendant  is  taken  on  an  attachment  for  want  of  appear- 
ance or  answer,  he  must  either  go  to  prison  for  safe  custody,  or  pot 
in  bail  to  the  sheriff:  for  the  intent  of  the  ati*e8t  being  only  to 
compel  an  appearance  in  Court  at  the  return  of  the  writ,  or  an 
answer  to  the  interrogatories,  that  purpose  is  equally  answered, 
whether  the  sheriff  detains  his  person,  or  takes  sufficient  security 
for  his  appearance  or  answer.*  The  sheriff^  ^^7^  however,  if  he 
pleases,  let  the  defendant  go  at  large  without  any  sureties;  but 
that  is  at  his  own  peril :  for,  after  once  taking  him,  the  sheriff  is 
bound  to  keep  him  safely,  so  as  to  be  forthcoming  in  Court.* 

The  method  of  putting  in  bail  to  the  sheriff  is  by  entering  into 
a  bond  or  obligation,  with  one  or  more  sureties,  to  insure  the 
defendant's  appearance  at  the  return  of  the  writ :  which  obligation 
is  called  a  bail-bond.^  The  statute  23  Heb.  YI.  c.  9,  having 
prescribed  in  what  cases  the  sheriff  may  take  a  bail-bond  in  actionB 
emanating  from  Courts  of  Law,  and  prohibited  the  taking  a  bond 
in  all  other  cases,  a  doubt  appears  to  have  been  raised  whether  the 
sheriff  has  or  has  not  a  right  to  take  a  bail-bond  upon  attachments 
issuing  out  of  the  Court  of  Chancery.  But  this  question  has  been 
set  at  rest  by  the  decision  of  the  Court  of  Common  PleM,  in 
Morris  v.  Hayvnardf  by  which  it  was  determined,  that  a  sheriff 
may  take  a  bail-bond  on  an  attachment  out  of  Chancery,  but  that 
he  is  not  compellable  to  do  so ;  and  that  whether  a  bail-bond  shall 
be  taken  or  not  is  in  the  discretion  of  the  sheriff  as  regulated  by 
the  praetice  of  that  Court.  The  consequence  is,  that  an  action  at 
Law  will  not  lie  against  the  sherifl^  imder  the  above-mentioned 
statute,  for  refusing  to  take  bail  from  a  defendant,  arrested  under 
an  attachment  issuing  out  of  the  Court  of  Chancery.' 

The  practice  of  the  Court,  however,  seems  to  be,  that  where  a 
party  is  taken  upon  an  attachment  for  a  contempt,  he  may,  when 
the  contempt  is  of  a  bailable  nature,  on  payment  of  the  coets, 
which  are  13a.  8e?.,  be  admitted  to  bail,  by  entering  into  a  bail- 


Form  of 
hail-bond. 


1  See  Chittv*B  Arch.  618. 

2  8  Bla.  Com.  290. 
a  lUi, 

4  Ihid,  Where  an  attachment  is  in  the 
nature  of  mesne  process,  the  sheriff  may 
take  bail  for  the  J)arty'8  sppeamnce;  anU 
on  a  return  ctpiy  the  sheriff  may  be  or- 
dered to  bring  in  the  body;  or  he  may  sue 
on  the  bail-bond.  Binney*8  case,  2  Biand, 
99:  Deakins's  case,  f6.  898. 

in  New  Jersey,  when  an  attachment  for 
a  contempt  shau  be  served,  the  defendant 
shall  be  retamed  in  custody  thereon,  to 


answer  the  exigency  of  the  writ,  mitii  tha 
return  day  thereof,  unless  he  ahall,  with 
one  sofficSent  suretr,  at  least,  give  bond, 
fai  the  penal  sum  of  five  hnndrad  doUacs 
to  the  plaintiff,  conditioned  for  his  appear- 
ance on  the  retum-dMy  of  the  attachment, 
according  to  the  command  of  sncfa  writ, 
and  that  he  will  not  depart  thence  withut 
leiive  of  the  Court.    Cnanceiy  Rule,  35w 

*  6  Taunt.  669;  and  see  Lewis  «.  nor- 
land, 2  B.  &  Aid.  66  ;  Chitty*B  Arch. 
1709. 

«  Studd  V.  Aoton,  1  H.  Bla.  46& 
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bond  to  the  plaintiff  to  the  amount  of  40^  himself,  with  two  Cn.vm.$3. 
sureties  in  20L  eaoh,  to  appear  or  answer,  as  the  case  may  be,  at  ^^^ — -^ 
the  return  of  the  writ.^ 

It  is  to  be  observed,  however,  that  a  contempt  in  not  paying  Atuchment: 
eoets,  or  in  not  obeying  a  decree  or  order,  is  not  of  a  bailable  jSSb^^ 
nature ;  and  that  the  sheriff  cannot  take  bail  to  an  attachment 
issued  on  that  account.^ 

Where  a  sheriff  having  taken  a  defendant  into  custody  upon  an  Assignment 
attachment,  takes  bail  £:>r  his  appearance,  he  may  assign  the  bail-  ^  ^U-bond. 
bond  to  the  pkuntiff:  *  who,  if  the  defendant  neglects  to  appear, 
or  to  put  in  an  answer,  may  put  the  bail-bond  in  suit  against  him. 
If  the  attachment  be  for  not  answering,  the  plaintiff  may  also  Action  on 
have  a  messenger  into  the  county  where  the  defendant  lives,  to  ^jSif*ded  b^* 
arrest  the  defendant,  and  bring  up  his  person  to  the  Court ;  which  sending  a 
is  the  more  effectual  way  of  proceeding.*    This,  however,  will  ™*^°«*'- 
not  preclude  him  fix>m  bringing  an  action,  at  the  same  time,  upon 
the  bail-bond,  against  the  defendant  and  his  sureties:  otherwise, 
the  giving  a  bail-bond  would    be   quite   useless;*  and  it  is  to 
be  observed,  that  if  an  action  is  brought  on  the  bail-bond,  the 
defendant  cannot  obtain  an  order  to  restrain  the  plaintiff  from 
proceeding  in  it,  without  first  clearing  his  contempt.* 

All  processes  against  any  person,  directed  to  the  sheriff  ought  Retmn  made 
to  be  duly  and  truly  executed,  and  returned  into  the  Courts  out  of  'i  ^^?Sf  *^^ 
which  they  issued;^  and  all  returns,  although  made  by  the  under- 
sheriff  yet  must  be  made  in  the  name  of  the  high-sheriff  and  his 
name  must  be  put  thereto,  or  the  return  is  void.^    The  sheriff  must 
abo  return  truly,  and  not  contrary  to  the  record ;  if  he  does,  he  most  be  trae. 
fiJsifiea  all  his  proceedings.*    If  the  sheriff  takes  the  party  to  jail.  Defendant  to 
he  should  lose  no  time  in  so  doing :  as  otherwise,  the  time  may  ^J?^'^^ 
expire  within  which  the  plaintiff  is  bound  to  bring  up  the  defend-  delay. 
ant  to  answer  his  contempt.^* 

The  return  ought  to  be  made  before  or  upon  the  day  of  return  Retain: when 
named  in  the  writ,  if  a  day  certain  is  named ;  but  if  the  writ  be  *«  *^  ™*<*«- 
returnable  on  a  return  day  not  certain,  the  sheriff  need  not  return 
it  till  the  quarto posL^   An  attachment  returnable  ^ immediately'' 
should  be  returned  as  soon  as  it  is  executed ;  but  it  is  in  force  till 
the  last  return  of  the  Term  following  the  teste.^  If  executed  after 


1  Hinde,  106. 

s  Anon.,  Preo.  Cha.  881 ;  Gowdray  «. 
Cn»«,  24  Boav.  446.  The  liability  of  the 
■heriff  for  an  escape,  ie  the  loss  actoally 
■vetained;  and  the  Coort  of  Chancery 
will  ascertain  the  amount  Moore  v, 
MooK,  36  Bear.  8;  4  Jnr.-  K.  S.  S60; 
•ee  alao  Sngden  o.  Hull,  t8  Beay.  S68. 

•  Anon..  S  Atk.  607. 

«  IbitL  ;  Cowdray  v.  CrOM,  24  BeaT.  446. 
This  cannot  he  done  where  the  attachment 
if  to  compel  appearaaoa.  Ord.  X.  10. 


s  Beddall  v.  Page,  2  Sim.  224. 

•  1  Turn.  &  Ven.  116. 

f  Impey,  Off.  Sheriff,  888. 
>  76.  884;  Chitty'B  Areh.  619. 

•  Ibid. 

^  11  6«o.  IV.  k  1  Will.  lY.  c  86,  §  16, 
r.  4;  Ord.  XII.  8. 

11  Makepeicev.  Dillon,  FoTt.  868;  Impey, 
Off.  Sheriff,  888;  Braithwaite's  Pr.  289. 

^  Seton,  1281;  Bfaithwaite^e  Manual, 
199. 
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If  return  not 
made,  sheriff 
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Ordinary 
mode  of 
compelling 
return. 


Where  writ 
Lssued  into 
county 

Klatine  of 
incaster; 


that  time,  it  is  liable  to  be  discharged  for  irregularity.  The  party 
prosecuting  the  contempt,  however,  is  at  liberty  to  call  upon  the 
sheriff,  by  an  order,  for  his  return  to  an  attachment  returnable  im- 
mediately, on  the  fifth  day  after  it  is  put  into  the  sheriff's  handa.^ 

tf  the  sheriff  or  other  officer  does  not  make  his  return  of  the 
writ  directed  to  him,  the  Court  may  amerce  him.*  The  amerce- 
ments are  commonly  £5,  and  are  to  be  levied  by  being  estreated 
into  the  Exchequer,  or  by  process,  out  of  the  Petty  Bag,  to  the 
succeeding  sheriff  to  levy  and  pay  them  into  the  Hanaper ;  but  it 
is  usual  to  give  the  sheriff  a  day  for  that  purpose ;  and  if  he  do 
not  by  that  time  return  the  writ,  the  Court  will  set  the  amerce- 
ment.' 

The  general  course  of  proceeding,  however,  to  obtain  or  compel 
the  sheriff  to  return  an  attachment  is  as  follows :  The  party  proe- 
ecuting  the  contempt  applies,  in  the  first  instance,  to  the  under- 
sheriff,  or  deputy-sheriff,^  to  make  a  return  to  the  writ,  and  either 
to  file  it  at  the  Record  and  Writ  Clerks'  Office,  or  to  hand  it  te 
the  applicant.^  If  the  return  is  not  made,  the  party  obtains  an 
order  of  course,  on  motion,  or  petition  at  the  Rolls,  directing  the 
sheriff  forthwith  to  make  the  return.'  This  order  is  served  <m 
either  the  sherifl^  underHsherif[|  or  deputy-sheriff; '  and  if  it  be  not 
obeyed,  the  party  obtains,  on  ex  parte  motion,  an  order  nm,  that 
the  sheriff  do,  in  six  days  after  personal  notice  of  the  order,  return 
the  writ,  or,  in  default,  stand  committed.'  This  order  is  served 
personally  on  the  sheriff;  and  should  the  return  still  be  withheld, 
an  order  absolute  may  be  obtained,  on  ex  parte  motion,  supported 
by  affidavit  of  service  of  the  order  m«t,  and  of  no  return.*  Where, 
however,  the  firat  order  limits  a  time  for  the  sheriff  to  return  the 
writ  upon  personal  service  of  the  order,  it  seems  that  he  may  be 
attached :  in  which  case  two  subsequent  orders  are  unnecessary.' 

Where  an  attachment  has  been  issued  to  the  Chancellor  of  the 
county  palatine  of  Lancaster  or  Durham,  and  he  omits  to  return 
the  writ,  a  peremptory  order,  which  is  obtainable  on  motion  or 
petition  of  course,  must  be  made  upon  him '  to  return  it  within  a 
certain  number  of  days  after  service  of  the  order:  upon  which,  if 


1 
s 

8 
4 
ft 
6 


BrRithwaite*8  Pr.  289. 

Gilb.  Form.  R<ni.  70. 

HHrr.  by  Newl.  118. 

Ante,  p.  466. 

BmithwRite's  Pr.  289. 

Seton,  1281.  In  New  York,  the  officer 
executing  the  attachment  must  return  the 
same  by  the  return  day  specified  therein, 
without  any  previous  order  for  the  purpose. 
In  ca.«e  of  aefault,  an  attachment  may 
forthwith  is^ue  against  the  officer;  which 
will  not  be  bailable.  People  v.  Elmer,  8 
Paige,  86.  But  he  may  return  the  same 
at  any  time  during  the  actual  sitting  of  the 
Court  on  the  return  day  thereof,  unless  he 


is  specially  directed  by  the  Coort  to  retoni 
it  immediately.  It  is  therefbr«(  meffular  ts 
take  out  an  attachment  against  nhn  «s 
parte  during  the  sitting*  of  the  Conn  on 
that  day.  People  v.  Wheeler,  7  Paige.  4U. 
For  forms  of  orders,  see  Seton,  1230,  >]ca.  h 
2,  8 ;  and  for  fonns  of  motion  paper,  peti- 
tion, and  affidavit,  see  Vol.  III. 

7  Ante,  p.  466,  n.  2. 

8  Seton,  1281;  Ord.  XXIII.  10. 

^  Bnt  where  the  order  was  erroneowly 
made  on  the  sheriff,  it  was  held,  that  t^ 
sheriff  mnst  obey  or  move  to  diachai^ge  it; 
Sngden  v.  Hull,  28  Beav.  268. 
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he  retums  ^  that  he  hath  sent  his  mandate  to  the  sheriff  who  hath  c;h-  ^m.  $  3. 
not  returned  the  same,"  another  peremptory  order  may  be  obtained,  ^— "■> — — ' 
in  like  manner,  to  the  sheriff  commanding  him,  within  a  certain  and  sheriff 
nnmber  of  days  after  service  of  the  order  upon  his  imder-sherif^  to  t^nuuuUte^ 
return  the  mandate.^ 

Upon  an  attachment,  there  are  three  ordinary  retums :  (1.)  If  Form  of 
the  defendant  cannot  be  arrested,  the  sheriff  retums :  "  The  with-  '«^"™- 
in-named  A.  B.  is  not  found  in  my  bailiwick ;'''  this  is  termed  a 
fion  est  inventus^  and  upon  this  return,  further  process  of  contempt 
is  grounded.  (2.)  If  the  defendant  is  arrested,  but  the  sheriff 
either  accepts  bail  for  his  appearance  or  keeps  him  in  his  own  cus- 
tody, he  retums:  '^I  have  attached  the  within-named  A.  B^  as 
within  I  am  commanded,  whose  body  I  have  ready ;"  this  is  called 
a  cqn  corpus}  (3.)  If  the  sheriff  arrests  the  defendant,  and  lodges 
him  in  jail,  or,  finding  him  there,  lodges  a  detainer  against  him, 
he  retums :  *^  I  have  attached  the  within-named  A.  B.,  whose  body 

remains  in  Her  Majesty's  jail  for  my  county  of ^  under  my 

custody"  (or  as  the  case  may  be).^  Either  of  the  two  last  men- 
tioned retums,  when  made,  puts  an  end  to  all  the  ordinary  pro- 
cess :  *  unless  the  defendant  afterwards  escapes  or  absconds,  for  in 
that  case,  the  sergeant-at-arms  may  be  sent,  for  the  purpose  of 
grounding  a  sequestration.* 

If  the  writ  is  directed  to  the  Chancellor  of  Lancaster,  command-  Return  hy 
ing  him  to  issue  his  mandate  to  his  sheriff  to  attach  the  party,  the  fl^"*^'  ^ 
return  is,  that  he  has  issued  his  mandate  according  to  the  terms  of 
the  writ,  and  that  the  sheriff  has  made  the  return  to  him  of  non  est 
inventus^  or  as  the  case  may  be. 

The  costs  of  an  attachment  issued,  but  not  executed,  are  11«.  2d, ;  ^^^^  ■" 
if  executed,  13«.  %d,\  and  if  issued  against  more  than  one  party, 
2s.  M,  is  payable  for  each  additional  party  J 

When  the  sheriff  retums  non  est  inventus^  the  plaintiff  may,  after  Where  wm 
the  return  day  named  in  the  attachment  already  issued,  issue  other  retumed. 
attachments,  for  the  purpose  of  obtaining  the  arrest  of  the  defend- 
ant; but  as  he  cannot  obtain  an  order  for  a  messenger,  or  for  the 
sergeant-at-arms,'  and  consequently  cannot  have  a  writ  of  seques- 
tration, to  compel  appearance,  there  does  not  seem  to  be  any  case 
in  which  it  will  be  for  the  plaintiff's  interest  to  continue  a  compul- 
sory process,  after  a  return  of  non  est  inventus. 

When  the  sheriff  attached  the  party,  and  took  bail  for  him,  the  Where  etpi 
old  practice  was  for  the  plaintiff  to  move  for  a  messenger  to  bring  ^J^JJ^, 

1  CloDgh  V.  Cmsii,  a  Dick.  665,  668.  •  See  Hook  v.  Roes,  1  Hen.  &  M.  810, 

*  A  return,  that  a  defendant  is  not  to  be      820. 

Ibnnd,  is  had.     6  Dowl.  461.  ^  Brown  v.  Lee,  11  BeaT.  879;  Brairh- 

t  Bmithwaite*!  Pr.  272.  waite*i  Pr.  154. 

«  Ih.  281.  8  Ord.  X.  10. 

•  Frederick    v.    DaWd,   1    Vera.   844; 
Hiode,  100. 
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Where 
defendant  ia 
arrested  and 
imprisoned. 


Attachment 
for  want  of 
appearance  is 
now  seldom 
issaed. 


When  de- 
fendant enti- 
tled to  his 
discharge, 
where  arrest- 
ed for  non- 
appearance. 


up  the  defendant ;  but  now,  a  messenger  cannot  be  obtained  to 
compel  appearance ;  ^  and  it  would  consequently  seem  that,  upon 
such  a  return,  the  plaintifT  has  no  other  course  open  to  him,  ezoepi 
to  enter  an  appearance  for  the  defendant.' 

When  the  sheriff  actually  arrests  the  defendant,  and  sends  him 
to  prison  for  want  of  appearance,  the  plaintiff  cannot  bring  him  to 
the  bar  of  the  Court ;  and  the  only  course  that  appears  to  be  opea 
to  him  is,  to  enter  an  appearance  for  the  defendant  under  the 
General  Order:'  the  provisions  of  the  Act  of  11  Geo.  TV.  A  1 
Will.  lY.,^  enabling  the  plaintiff  to  enter  an  appearance  lor  the 
defendant,  in  such  a  case,  being  obsolete  in  practice,  thou^  not 
expressly  repealed.' 

The  result,  therefore,  in  every  case  where  the  plaintiff  prosecates 
the  contempt  for  not  appearing  against  the  defendant,  seems  to  be: 
that,  if  the  defendant  does  not  appear,  the  plaintiff  has  no  other 
course  than  to  enter  an  appearance  for  him ;  and  as  the  defendant 
cannot  be  brought  to  the  bar  of  the  Court,  he  will,  if  arrested,  be 
entitled  to  claim  and  obtain  his  discharge  at  the  expiration  of 
thirty  days  from  the  time  of  his  being  actually  in  custody  or  de- 
tained ;  or,  if  the  last  of  thirty  days  shall  happen  out  of  Tenn, 
then,  at  the  expiration  of  the  first  four  days  of  the  ensuing  Tenn; 
and  the  plaintiff  must  bear  the  costs  of  the  process  of  contempt. 
The  consequence  is,  that,  in  practice,  an  attachment  for  want  of 
appearance  is  very  seldom  issued :  the  plaintiff  almost  invariably, 
on  the  time  for  the  defendant  appearing  having  elapsed,  at  onoe 
taking  the  course  of  entering  an  appearance  for  him,  under  the 
General  Order.^ 


Section  IV. — Against  particular  Ihfendants, 


Privileged 
persons: 


Attorney- 
General. 


Having  now  considered  the  mode  of  compelling  the  appearance 
of  a  defendant  upon  whom  service  has  been  effected,  and  who  is 
not  entitled  to  any  particular  privilege,  or  under  any  peculiar  dis- 
ability, the  next  point  is,  in  what  manner  the  appearance  of  per- 
sons so  privileged  or  disabled  can  be  obtained. 

In  the  first  place,  if  the  Attorney-General,  upon  being  served 
with  a  copy  of  the  bill,  does  not  appear,  no  personal  process  issues 
against  him  to  compel  him  so  to  do ;  but  if  he  will  not  appear,  it 
seems  that  it  would  be  considered  as  a  nihil  dieit} 


1  Ord.  X.  10. 

s  Ord.  X.  4;  Braithwaite's  Pr.  161. 

*  Ord.  X.  4 ;  and  see  Ord.  X.  10 ;  Braith- 
waite's  Pr.  280,  284;  and  onto,  p.  460. 

4  Cap.  86,  §  11;  and  §  15,  r.  18. 

•  Braithwaite's  Pr.  279;   and  see  For- 
tetcne  v,  Hallett,  8  Jur.  N.  S.  SOOiV.  C.  K. 


•  11  Geo.  lY. &  1  Wfll.  nr.  c  <«,§  16, 
r.  6;  Braith  waiters  Pr.  279,  280. 

7  Ord.  X.  4. 

8  Barclay  v.  Russell,  2  Dick.  729.  As  to 
the  course,  where  he  neglects  to  aniwtr, 
see  potty  Cnap.  X.  $  2. 
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J£  the  defendant  claim  the  privilege  of  Peerage,  and  do  not  enter  Ch.  Vui.  {  i. 
an  appearance  npon  being  served,  in  the  manner  before  explained,   ^— ^>    —' 
with  a  letter  misaive  and  copies  of  the  petition  and  bill,^  he  must  Peen. 
be  served  with  an  indorsed  copy  of  the  bill ;  and  if  he  do  not  then 
appear,  an  appearance  may  be  entered  for  him,  as  in  the  case  of  an 
ordinary  defendant,  on  an  affidavit  of  both  snch  services;'  and 
the  same  may  be  done  for  a  member  of  Parliament  who  has  been  Memben  of 
served  with  a  copy  of  the  bill,  and  haa  neglected  to  appear  him-  Parliament, 
self.* 

The  mode  of  proceeding  in  these  cases  was  formerly  by  seques-  By  seques- 
tration ;  ^  and  it  seems  that  this  course  is  still  open  to  the  plaintiff  traUon. 
if  he  thinks  fit  to  adopt  it. 

In  order  to  obtain  a  sequestration  against  a  peer  of  the  realm.  Sequestra^ 
or  bishop,  an  affidavit  must  be  made  of  the  service  of  the  letter  obulnedT 
missive,  and  of  the  copy  of  the  petition  upon  which  it  has  issued, 
and  also  of  the  service  of  a  plain  and  of  an  indorsed  copy  of  the 
bill.*    Where  the  process  is  required  against  a  member  of  the 
Commons'  House  of  Parliament,  the  affidavit  need  only  verify 
•the  service  of  the  copy  of  the  bill.^    An  ex  parte  motion  ^  must  then 
be  made  for  a  sequestration  against  the  defendant's  real  and  per- 
sonal estate :  which  the  Court  orders  nisiy  that  is,  unless  the  de-  Older  for 
fendant  shall,  within  eight  days  after  personal  service  of  the  order,  JW***'^^*" 
show  unto  the  Court  good  cause  to  the  contrary.*    The  defendant 
must  be  served  personally  with  this  order,  and  if  he  persist  in  re- 
fusing to  appear,  then  an  affidavit  of  service  must  be  made,  and 
counsel  instructed  to  move  to  make  the  order  absolute.*    It  is  to  and  absolato. 
be  observed,  that  where  an  order  niei  for  a  sequestration  against  a 
peer  or  member  of  the  House  of  Commons,  for  want  of  an  answer, 
has  been  obtained,  it  is  good  cause  to  show  against  making  such 
order  nisi  absolute,  that  the  answer  has  been  put  in ;  but  if  excep- 
tions have  been  taken  to  the  answer,  the  time  for  showing  cause 
will  be  enlarged,  until  it  shall  appear  whether  the  answer  is  in- 
sufficient or  not.^^ 

Personal  service  of  the  order  nM  may  be  dispensed  with  in  cases  Penonal  wt- 
where  the  privileged  defendant  keeps  within  his  own  house,  or  is  ^.^4hen*' 


1  A31U.  p,  446.  *  JbUL    For  form  of  affldavit  of  tenrice, 

*  For  mnn  of  affidavit,  see  Vol.  III.  and  motion  paper.  Bee  Vol.  III. 

•  Braitii  waiters  Pr.  29,  n.,  887;  Ord.  X.  ^  Butler  v.  Rashfield.S  A  tic.  740.    From 
4;  €tnt€j  pp.  444, 460,  461.  the  obsen*ation  of  the  reporter,  appended 

<  Formerly,  if  a  peer  of  the  realm  ap-  to  this  case,  it  may  be  inferred,  that  upon 

peared  and  did  not  answer,  an  attachment  the  authority  of  what  the  Registrar  nad 

tty ;  but  now,  by  order  of  Parliament,  no  said  in  Lord  Clifford's  case,  2  P.  Wms.  886, 

prooesa  lies  bat  a  sequestration.    Hinde,  Lord  Hardwicke  had  allowed  the  cause 

181.  shown,  as  b^ing  the  course  of  the  Court; 

*  For  form  of  aiBdayit,  see  Vol.  IIL  but  upon  reference  to  the  Registrar's  book, 

•  ibid,  where  the  order  is  entered  under  the  title 
7  For  form  of  motion  paper,  see  Vol.  III.  of  Butler  v.  Rashleigh,  it  appears  that  the 
t  Hinde,  81.  time  for  showing  cause  was  enlarged  tiU 

the  next  seaL  lUg.  Lib.  1760,  A.  496,  (6). 


dispensed 
witL. 
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Ch.  VIII,  §  4.  surrounded  by  his  servants  to  avoid  service,  or  where  the  puty 
^■" — r-^-^  serving  the  process  is  denied  access,  and  it  is  very  difficnlt  and 
abnost  impossible  to  serve  the  order  personally.  Bnt  to  dispense 
with  personal  service,  it  is  necessary  to  apply  to  the  Court  fox 
leave  to  substitute  a  service  in  lieu  of  it :  grounding  such  applica- 
tion upon  a  proper  affidavit  of  the  particular  circumstances  of  the 
case ;  and  the  Court  will,  on  such  application,  exercise  a  discretion, 
and  make  the  order,  if  the  facts  stated  in  the  affidavit  are  strong 
enough  to  warrant  such  a  proceeding.^  Thus,  where  a  peer  de- 
fendant avoided  the  service  of  an  order  niH  for  a  sequestration,  the 
Court  of  Exchequer  made  an  order  that  service  thereof  upon  hit 
clerk  in  Court,  and  at  his  dwelling-house,  or,  if  no  person  should 
be  met  with  there,  by  fixing  a  copy  of  the  order  on  the  door,  should 
be  good  service.*  In  Thomas  v.  ZfOrd  Jersey  f  a  bill  was  filed 
against  Lord  Jersey.;  upon  which  a  letter  missive,  with  a  copy  of 
the  bill,  was  served  on  the  defendant,  by  leaving  it  with  one  of  his 
female  servants  at  his  residence  in  Berkeley-square.  His  Lordslup 
was  then  abroad.  On  his  neglecting  to  appear  to  the  letter  mis- 
sive, a  evbpctML  was  served  in  the  same  way ;  and  upon  his  non- 
appearance to  that,  an  order  nisi  for  a  sequestration  was  issued : 
when,  upon  inquiry  at  his  Lordship's  house,  it  appeared  that  he 
was  still  abroad.  Thereupon,  on  an  affidavit  being  made  of  these 
facts.  Sir  Lancelot  Shadwell  V.  C.  directed  that  service  of  the 
sequestration  nisi  at  his  Lot^ship's  town  house  should  be  good 
service ;  and  upon  a  motion  to  discharge  the  Y.  C.'s  orders.  Lord 
Brougham  refused  the  motion.'' 
Ab  against  ^^  seems  that  the  same  course  of  proceeding  in  suing  out  and 

officers  of  the   issuing  the  sequestration  is  observed,  where  it  is  sought  against  an 
officer  of  the  Court,  as  in  the  case  of  peers ;  *  with  the  exceptioa, 
that  the  affidavit  upon  which  the  order  nisi  is  applied  for  most  be 
confined  to  the  service  of  the  bill :  there  being  no  letter  missive, 
as  in  the  case  of  a  peer. 
Fonnofthe         The  form  of  the  sequestration  issued  against  peers  and  other 
flequestjration.  privileged  persons  is  nearly  the  same  as  that  issued  in  cases  of  con- 
tempt by  ordinary  persons,  with  the  exception  that  it  recites  the 
order  ni^  and  the  order  for  making  it  absolute.* 
How  seqaes-        When  the  order  for  making  the  sequestration  absolute  is  drawn 
tration  sued     ^p^  passed  and  entered,  the  plaintiff's  solicitor  must  make  out  the 
dLjhaiged.      writ  of  sequestration.^    The  Court  will  not  discharge  the  writ  till 
the  party  has  appeared,  and  paid  the  costs  of  the  process ;  when 

1  Hinde,  81.    For  form  of  motion  paper,  '       ^  See  Attomey-Grenerel  v.  Earl  of  Stan- 
see  Vol.  in.  ford,  2  Dick.  744. 

>  Mackenzie  v.  Marqnis  of  Powis,  10  <  Corbrn  v.  Birch,  «&.  686. 

May,  1789;  1  Fowl.  Ex.  Pr.  178.  e  For  form  of  ivrit,  see  Vol  IIL 

•  2  M.  &  K.  898;  and  see  Sheffield  v.  T  Qrd   III.  1. 
Duchess  of  Backingham,  Reg.  Lib.  1740, 
fo.  16,  26;  2  De  G.  &  S.  466,  n. 
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he  has  done  so,  he  may  move  to  discharge  the  sequestration,  upon  Ch.  yui.  §  4. 
notice  to  the  adverse  party  if  it  be  executed.*  '*"^>    — ' 

Upon  the  return  of  the  sequestration  asnunst  a  defendant  having  Appearance 

•    •1  /»-rhi*  %     \^  t  •  -t^        by  default,  on 

privilege  of  Farliament,  the  Court  may,  on  the  motion  or  other  return  of 
application  of  the  plaintiff  give  him  leave  to  enter  an  appearance  sequestration. 
for  the  defendant,  under  the  stat,  11  Geo.  IV.  <fc  1  Will.  IV. ;  * 
and  such  proceedings  may  thereupon  be  had  as  if  the  defendant 
had  actually  appeared ;  *  but  this  course  of  proceeding  is,  in  prac- 
tice, superseded  by  the  General  Order.^ 

In  the  case  of  infants  and  persons  of  unsound  mind  not  so  In&nta,  or 
found  by  inquisition,  it  is  provided  by  the  General  Order,  that  ^JSu^n^' 
••  where,  upon  default  made  by  a  defendant  in  not  appearing  to  or  not  so  found. 
not  answering  a  bill,  it  appears  to  the  Court  that  such  defendant 
is  an  infant,  or  a  person  of  weak  or  unsound  mind  not  so  found  by 
inquisition,  so  that  he  is  unable  of  himself  to  defend  the  suit,  the 
Court  may,  upon  the  application  of  the  plaintiff  order  that  one  of 
the  solicitors  of  the  Court  be  assigned  guardian  of  such  defendant, 
by  whom  he  may  appear  to  and  answer,  or  may  appear  to  or  an- 
swer the  bill  and  defend  the  suit.*    But  no  such  order  shall  be  Notice  of 
made  unless  it  appears  to  the  Court,  on  the  hearing  of  such  appli-  ***P  «•«<». 
cation,  that  a  copy  of  the  bill  was  duly  served  in  manner  provided 
by  the  stat.  15  A  16  Vic.  c.  86,  and  that  notice  of  such  application 
was,  after  the  expiration  of  the  time  allowed  for  appearing  to  or 
for  answering  the  bill,  and  at  least  six  clear  days  *  before  the  day 
in  such  notice  named  for  hearing  the  application,  served  upon  or 
left  at  the  dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such  copy  of  the 
bill,  and  also  (in  the  case  of  such  defendant  being  an  infant  not 
residing  with  or  under  the  care  of  his  father  or  guardian)  served 
upon  or  left  at  the  dwelling-house  of  the  father  or  guardian  of 
snch  infant :  ^  unless  the  Court,  at  the  time  of  hearing  such  appli- 
cation, shall  dispense  with  such  last-mentioned  service."^    The 
plaintiff  may,  however,  obtain  an  order,  appointing  a  guardian  of 
an  infant,  although  no  default  has  been  made  in  appearing  or  an- 
swering.* 

With  reference  to  the  service  of  the  notice  in  the  case  of  infants.  What  service 
it  has  been  held  that,  where  the  infants'  father  was  dead,  service  aoffi^t^ 


1  Hinde,  80;  and  wtpotl.  Chap.  XXVI. 
§  7,  Enforcing  Decrees  and  Orders. 
s  11  Geo.  lY.  k  1  Will.  IV.  c.  86,  (  It. 

*  76ftdL 

4  Ord.  X.  4. 

*  It  has  heen  usnal  to  order  the  solicitor 
to  the  Suitor*'  Fund  to  act  upon  occasions 
of  this  kind  ;  see  Thomas  v.  Thomas,  7 
Beav.  47;  Sheppard  «.  Harris,  10  Jur.  24, 
V.  C.  K.  B. ;  ante,  p  162.  As  to  the  costs 
of  the  solicitor  to  the  Suitors'  Fund,  where 
■o  appointed,  see  Ord.  XL.  4  ;  and  Harris 
«.  Hamlyn,  8  De  G.  &  S.  470;  14  Jnr.  65; 


Frazerv.  Thompson,  1  Giff.  887;  4  De  O. 
&  J.  659;  Robinson  v.  Aston,  0  Jur.  224, 
y.  G.  K.  B. ;  and  see  ante,  p.  162,  n.  10. 

0  Sundays  are  included  ;  see  Ord. 
XXXVII.  11;  and  see  Brewster  v.  Thorpe, 
11  Jnr.  6,  V.  C  E. 

7  For  form  of  aifidavit  of  serrice,  see 
Vol.  III. 

•  Ord.  VII.  8.  For  form  of  order,  see 
Seton,  1251:  and  for  form  of  notice  of  mo- 
tion, see  Vol.  III. 

*  Bentley  v.  Robinson,  9  Hare  Ap.  76. 
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Gh.  viu.(4.  at  the  house  of  th^  mother  and  step-father  was  suffident;^  so 

^— — r-^-^   also,  service  on  the  head  of  a  college,  of  which  the  in&Dt  was  aa 

undergraduate,  was  held  sufficient,  where  the  plaintiff  oould  not 

learn  where  the  infant's  parents  lived ; '  and  the  general  rule  u^ 

that  notice  should  be  served  at  the  dwelling-house  of  the  peiaon  in 

whose  care  the  in&nt  is.' 

Where  infimt       Where  the  infant  has  appeared,  service  on  the  solicitor  who 

has  appeared,  entered  the  appearance  is  sufficient.^ 

If  defendant  In  the  case  of  persons  of  unsound  mind  not  so  found  by  inqoiai- 
mind"  Courf  ^^^'^  ^^  Court  requires  to  be  satisfied  that  no  relative  will  under- 
mustW  sadB-  take  his  defence,  before  appointing  the  solicitor  to  the  Suitor^  Fee 
^latlve  wiu  Fund ;  *  and  where  the  defendant's  family  concur  in  applying  for 
undertake       the  appointment  of  some  other  person,  whose  fitness  is  shown  by 

affidavit,  the  Court  will  appoint  him.^ 
Appearance         Any  appearance  entered  at  the  instance  of  the  plaintiff^  for  a 
^fn^^or    defendant,  who,  at  the  time  of  the  entry  thereof,  is  an  infiint  or  a 
person  of  un-    person  of  weak  or  unsound  mind,  unable  of  himself  to  defend  the 

sound  mind,  ....  ^  j     /»  i«j*.     * 

smt,  IS  irregular  and  of  no  vahdity.^ 

If  a  married  woman  is  made  defendant  jointly  with  her  hosbaodt 
and  no  appearance  for  her  is  duly  entered  by  him  or  her,' the 
plaintifi^  niay,  within  three  weeks  after  service,  enter  an  aj^iear- 
ance  for  her,  as  of  course,  upon  an  affidavit  of  service  of  the  bill  on 
the  husband ;  *  or  where  no  order  has  been  obtained  by  her  to  de- 
fend separately,^^  the  plaintiff  may  apply  to  the  Court,  on  notioe  to 
the  husband,  for  leave  to  issue  an  attachment  against  him ; "  and 
where  the  husband  is  plaintiff  in  the  suit,  he  may,  if  no  appearance 
has  been  duly  entered  for  her,  enter  such  appearance,  as  of  course, 
within  three  weeks  after  service  of  the  bill  on  her,  on  an  affidavit 
of  such  service  ;  *  or  he  may  apply  to  the  Court,  by  motion,  on 
notice  to  her,  for  leave  to  issue  an  attachment  si^ainst  her.^ 


is  void. 

Married 
women. 


1  Hitch  V.  Wells,  8  Beav.  676;  and  see 
Lane  v.  Hardwicke,  6  Bear.  222;  Thomp- 
son V.  Jones,  8  Ves.  141. 

'  Christie  v.  Cameron,  2  Jnr.  N.  S.  685, 
V.  C.  W. 

«  Taylor  v  Ansley,  0  Jur.  1066,  V.  C. 
K.  B.,  and  an  affidavit  not  showing;  that 
this  had  been  done  was  held  insufficient, 
S.  C. ;  O'Brien  v.  Maitland,  10  W.  R.  276, 
L.  C. ;  Lambert  t).  Turner,  ib.  886,  V.  C.  K. ; 
Turner  v.  Sowdon,  10  Jur.  N.  S.  1122;  18 
W.  R,  66,  V.  C.  K.;  8.  C.  worn.  Tomer 
V.  Snowdon,  2  Dr.  &  Sm.  265  ;  see  as  to 
service  of  notice,  where  infant  out  of  the 
jurisdiction,  anu.  pp.  162,  462. 

^  Cookson  o.  Lee,  16  Sim.  802;  Bentley 
o.  Robiniton,  9  Hare  Ap.  76  ;  and  the 
same  rule  doubtless  applies  to  persons  of 
unsound  mind  not  so  round. 

<  Moore  t).Plfltel,  7  Beav.  688;  Biddulph 
V.  Lord  Camoys,  9  Beav.  648. 

•  Charlton  v.  West,  8  De  G.  F.  &  J.  166 ; 
7  Jur.  N.  S.  614;  Boofield  «.  Grant,  11 W. 
B.  276,  IL  B. 


f  Ord.  X.  6;  see  Leeee  9.  Kiufi:ht,8  Jur. 
N.  S.  1006;  10  W.  R.  711,  V.  a  K.  As  to 
appointing  pianUans  ad  Ktem  of  infiotfi 
and  persons  of  unsound  mind,  see  taUty  pp. 
160,  161,  176. 

>  Ord.  X.  8;  Steele  v.  Plomer,  1  M*N; 
&  G.  88;  2  Phil.  782,  n.;  18  Jnr.  IH; 
Travers  v,  Buckly,  1  Yes.  S.  884,  SS6;  1 
Dick.  188:  Braithwaite*8  Pr.  821;  and  see 
anie^  pp.  179-182. 

•  Ord.  X.  4  ;  Steele  v.  Plomer,  ubi  sqp. ; 
Braith  waiters  Pr.  887.  For  the  practiec^  and 
as  to  applications  where  the  three  wveks 
have  expired,  see  antej  pp.  460-462;  and 
for  forms  of  affidavit  and  ortscipe,  see  Vol. 
III. 

10  ^ii<«,  p.  181. 

11  Ord.  X.  10  ;  see  Leavitt  o.  Cregcr,  1 
Paige,  421.  For  the  practice,  see  oale,  pp* 
462,  464 ;  and  for  forma  of  notice  of  motion, 
mradDe^  attachment,  and  indorsement,  see 
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If  a  corporation  aggregate  is  defendant,  and  due  service  of  the  CR.yin.§4. 
bill  has  been  efibcted  upon  it,  then,  npon  affidavit  of  such  service,  "■—    y — — ^ 
an  appearance  may  be  entered  for  the  defendant  by  the  pl^tiff;  ^  CorporadonB: 
or  a  writ  of  distringccs,*  instead  of  the  writ  of  attachment,  may,  Dittringat, 
by  leave  of  the  Court,  be  issued*  by  the  plaintiff  directed  to  the 
sherifi^  or  other  officer  having  jurisdiction  in  the  district  of  the 
corporation,  conmianding  him  to  distrain  the  lands  and  tenements, 
goods  and  chattels,  of  the  corporation,  so  that  it  may  not  possess 
them  till  the  Court  shall  make  other  order  to  the  contrary;  and 
that  in  the  mean  time  he  (the  sheriff)  do  answer  ior  what  he  so 
distrains :  so  thatT  the  defendant  may  be  compelled  to  appear  in 
Oiancery,  on  the  return  of  the  writ,  and  answer  the  contempt.* 
If  to  this  writ  the  sheiifT  returns  wuUa  bona^  an  alias  distringas^  Alias  diorm- 
which  is  a  writ  commanding  the  sheriff  again  to  distrain  the  lands  S<^ 
and  tenements,  goods  and  chattels,  of  the  corporation,  may  be  sued 
out;  and  if  he  returns  nuUa  bona  to  this  also,  aplnries  distringas^  Pbtrie* du- 
to  the  like  purport,  may  be  issued.*  trmga$. 

Each  such  writ  must  be  prepared  by  the  solicitor ;  a  praecipe  in  How  prepared 
duplicate  must  be  produced  to  the  entering  clerk  in  the  Registrars'  "^^  iwued. 
office :  who  will  retain  one  copy,  and  mark  the  other  as  entered,  as 
beibre  explained ;  *  and  the  writ  will  thereupon  be  sealed  by  the 
Record  and  Writ  Clerk,  upon  the  ewtere^  proscipe  being  filed  with 
faim.'    Upon  sealing  the  alias  or  pkiries  writ,  the  previous  writ,  FUlng  writs. 
with  the  sherifp's  return,  must  be  filed  or  produced  to  the  Record 
and  Writ  Clerk.* 

The  return  days  to  be  inserted  in  these  writs,  are  the  same  as  in  B«tam  day. 
the  case  of  an  attachment.* 

If  the  sheriff  returns  **  issues  "  "  to  the  first "  or  second  distriiv-  Motion  for 
gas,  or  **  issues  "  or  nuUa  bona  to  the  third,  an  order  nisi  for  a  <l«»«»*»*Joi»- 
commission  of  sequestration  may  be  obtained  against  the  corpora- 
tion, on  an  ex  parte  motion  by  the  plaintiff;  and  upon  proof  of 
due  service  of  such  order,  and  of  continued  de&ult,  such  order  will 
be  made  absolute,  on  a  like  motion.^ 

1  Ord.  X.  4;  Braithwaite*8  Pr.  887.  For  <  Ante,  p.  466. 

fomt  of  affidavit  and  jrcpc^see  Vol.  111.  ?  A  fee  of  6j.  is  pajrable  on  sealing  each 

s  McKim  V.  Odom,  8  Bland,  407,  420  ;  writ.    Regul.  to  Ord.  Sched.  4.    For  forma 

Angell  &  Ames,  Corp.  (  Ml  €t  seq.     In  of  these  writs  and  DrKsdjpe,  see  Vol.  III. 

Joues  0.  Boston  Mid  Corp.  4  Pick.  611,  it  8  Braithwaite's  Pr.  1&4. 

was  said  by  Parker  C  J.  that  the  Snpreme  *  AnU^  p.  464. 

Coort  of  Maseachosetts,  as  a  Cooit  of  i*  If  the  oorpoimtion  has  propertj,  the 

JBqaity,  had  authority  to  issue  such  pro-  sheriff  usually  levies  40«.  under  the  first 

oesses  against  corporations  as  may  be  is-  writ;  41.  under  the  second;  and  the  whole 

sued  by  the  Enghsh  Chancery  Court,  as  property  of  the  corporation  under  the  third. 

d!is(rtfi^a«,sequeHtration,&c.  AndseeUol-  Uinde,  140. 

land  9.  Cruft,  20  Pick.  821 ;  Grew  v.  Breed,  ^^  See  Lowton  v.  Mayor,  &c.,  of  Golches- 

IS  Met.  868.  ter,  8  Mer.  646,  n. ;  Seton,  1227. 

s  It  is  conceired  that  the  writ  would  not  u  Seton,  1227  ;  Braithwaite's  Manual, 

DOW  be  issued  without  special  order  ;  and  61.    For  form  of  order,  see  Seton,  1261, 


Old.  X.  10. 
^  Hinde,  140, 142.  Enforcing  Decrtn  and  Orxlen,  For  forma 


No.  7;  and  see  peti,  l3hap.  XXYI.  $  7^ 
Enforcing  Decrea  and  Oraert.  For  forms 


*  Seton,  1227,  1261;  Braithwaite*s  Pr.      of  nM>tioii  paper,  see  VoL  UL 
IM. 
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COMPELLING  AFPEABANOE. — PBO0EED1KG8  IN  DEFAULT. 


Seqiie8tni> 
tion: 

how  prepared 
and  iflsaed; 


CH.Ym.§4.  The  commission  is  usually  directed  to  four  or  more  peraona,^ 
named  by  the  plaintiff:  directing  them,  or  any  three  or  two  <^ 
them,  to  sequester  the  rents  and  profits  of  the  real  estate,  and  the 
goods  and  chattels  and  personal  estate  of  the  corporation,  untfl 
they  shall  appear  to  the  plaintiff's  bill,  or  the  Court  make  further 
order  to  the  contrary.  The  commission  is  prepared  by  the  plain- 
tiff's  solicitor;  and  will  be  issued  by  the  Record  and  Writ  Cleik, 
upon  filing  with  him  AprcBcipe^  and  produdng  the  order  directing 
the  commission  to  issue.' 

The  return  to  a  writ  of  sequestration  is  indorsed  thereon ;  *  and 
upon  such  return  being  made,  the  party  prosecuting  the  contempt, 
if  he  wishes  to  have  another  sequestration,  or  any  fiirther  or  other 
remedy,  must  apply,  specially,  to  the  Court.^  It  is  not  the  practioe 
to  file  the  return.' 

A  sequestration  cannot  be  discharged  till  the  corporation  have 
performed  what  they  are  enjoined  to  do,  and  paid  the  costs  of  the 
several  writs  of  distringas^  and  of  the  sequestration,  including  the 
conmiissioners'  fees ;  but  upon  their  doing  this,  they  may,  upon 
motion,  get  the  sequestration  discharged.^ 


howrfr- 
tomed; 


howdis- 
cfaaiged. 


Plaintiff  nsn- 
alljr  appears 
by  default, 
instead  of 
issuing  con- 
temptprocess. 


Interrogato- 
ries may  be 
delivered  to 
defendant, 
though  he 
has  not 
appeared. 

Contents  of 
affidavit  of 
service. 

Costs  of 
entering  ap- 
pearance for 
defendant 


By  one  or  other  of  these  forms  of  process,  appearance  may,  in 
almost  all  cases,  be  compelled,  a^r  service  of  the  copy  of  the  biU 
has  been  effected ;  but  as  the  plaintiff  can  himself  enter  an  appear- 
ance for  the  defendant,  that,  as  has  been  already  observed,^  is  the 
course  which  is  usually  adopted  in  practice ;  and  it  is  rarely  found 
desirable  to  carry  out  process  of  compelling  appearance. 

Moreover,  the  plaintiff  may  proceed  in  the  suit,  by  delivering  a 
copy  of  his  interrogatories  to  a  defendant  who  has  made  de&olt  in 
appearing.^ 

The  affidavits  filed  for  the  purpose  of  proving  the  service  of 
a  copy  of  a  bill  upon  any  defendant  must  state  when,  where, 
and  how  the  same  was  served,  and  by  whom  such  service  was 
effected.* 

The  plaintiff  having  duly  caused  an  appearance  to  be  entered 
for  any  defendant,  is  entitled,  as  against  the  same  defendant,  to 
the  costs  of  and  incident  to  entering  such  appearance,  whatever 
may  be  the  event  of  the  suit ;  and  such  costs  are  to  be  added  to 
any  costs  which  the  plaintiff  may  be  entitled  to  receive  from  sudi 
defendant,  or  be  set  off  against  any  costs  Ti^hich  he  may  be  ordered 


1^  It  is  not  essential  that  the  commis- 
sioners should  be  professional  persons. 

s  Braitb waite's  Vr.  240.  The  writ  must 
be  engrossed  on  parchment,  and  bear  a  20s. 
stamp.  Regul.  to  Ord.  Scbed.  4.  For  forms 
of  prwdpe^  commission,  and  indorsement, 
we  Vol.  III. 

s  For  form  of  a  return  nnOa  bona^  see 
Vol.m. 


«  Braithwaite*s  Pr.  291. 
<  Goldsmith  t>.  Goldsmith,  6  Hare,  US, 
129;  10  Jur.  661. 

•  Harr.  by  NewL  150;  Hinde,  liS. 
T  ./into,  pp.  460,  472. 

8  Ord.  XL  6;  see  sosC, p.  488. 

•  Ord.  X.  8;  Davis  «.  Hole,  1  T.  &  a 
CO.  440;  6  Jur.  886. 
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to  pay  to  such  defendant ;  but  pajrment  thereof  is  not  to  be  other-  Ch.  vm.  §4. 

wise  enforced,  without  the  leave  of  the  Court.^  ^— — r-^-^ 

The  defendant,  on  the  other  hand,  notwithstanding  an  appear-  Defendant 

anee  may  have  been  entered  for  him  by  the  plaintiff  may  after-  "J^J^^^ 

wards  enter  an  appearance  for  himself  in  the  ordinary  way ;  *  but  for  hinueif; 
such  appearance,  by  such  defendant,  is  not  to  affect  any  proceeding 
duly  taken  or  any  right  acquired  by  the  plaintiff  under  or  after 
the  appearance  entered  by  him,  or  prejudice  the  plaintiffs  right  to 

be  allowed  the  costs  of  the  first  appearance.*    A  defendant  cannot,  and  must  do 

however,  take  any  proceeding  in  a  cause  until  he  has  himself  en-  "<*»  ^"  ^^ 

•'x^  ^o^  ^     ^  y^m  take  any 

tered  an  appearance,  notwithstanding  the  plamtiff  has  entered  one  proceeding. 
for  him. 

iOTd.XL.  16.  s  s^e/NM^  Chap.  XIII.,  40>earafice.  •  Ord.  X.  0. 


CHAPTER  IX. 

INTERROGATORIES    FOR   THE    EXAMINATION    OF  THE    DEFEND- 
ANTS  IN   ANSWER  TO  THE   BILL. 


Former 
practice. 


Interrofl;ato- 
ries  no  longer 
form  part  of 
thebSl; 

bot  maj  be 
filed  sepa- 
rately. 

Time  allowed 
tofile, 

and  deliver. 


Should  be 
filed,  not- 
withstandinp^ 
pendency  or 
a  demurrer. 

Leave  to  file, 
after  time 
expired. 


FoBMEBLY,  as  WB  have  already  seen,  a  bill  in  Chanoeiy  contained 
an  interrogating  part,  preceding  the  prayer,  which  consisted  of  a 
repetition  of  the  stating  and  charging  parts  of  the  bill,  in  the  foim 
of  questions  to  be  answered  by  the  defendants.  This,  as  has  been 
before  observed,  is  by  the  late  Act  of  Parliament  directed  to  be 
omitted  from  the  bill ;  ^  but,  if  the  plmntiff  desires  to  obtain  dis- 
covery or  admission  from  any  defendant,  he  may  file  interrogatories 
for  the  examination  of  such  defendant,  within  eight  days  from  the 
time  limited  for  the  defendant's  appearance.^  If  the  defendant 
appears  within  the  time  limited,  the  plaintiff  most  deliver  an  office 
copy  of  the  interrogatories  to  the  defendant  or  his  solicitor  within 
eight  days  after  such  time ; '  but  if  the  defendant  does  not  appear 
within  the  time  allowed,  the  plaintiff  may  deliver  the  interroga- 
tories at  any  time  after  the  time  allowed  has  expired,  but  before 
the  appearance  of  the  defendant,  or  within  eight  days  after  his 
appearance.^ 

The  interrogatories  must  be  filed  within  the  time  limited  by  the 
General  Orders,  notwithstanding  that  a  demurrer  may  be  pending.* 

If  the  plaintiff  allows  the  time  for  filing  interrogatoriea  to 
expire  before  he  has  filed  them,  he  cannot  file  them  without  special 
leave,  to  be  applied  for  in  Court  on  motion,  with  notice,  or  in 


1  15  &  16  Vic.  c.  86, 1  10  ;  ante,  p.  856. 

8  15  &  16  Vic.  c.  86,  §  12  ;  Ord.  Al.  2. 
This  order  applies  to  amended,  as  well  as 
original  bills.  A  defendant  need  not  ap- 
pear to  an  amended  bill  unless  he  is  re- 
qnired  to  answer  it;  and  the  intention  of 
the  plaintiff  to  call  for  an  answer  is  indi- 
cated by  service  of  a  duly  sealed  and 
vndorMd  copy  of  the  amended  bill  :  see 
Braithwaite's  Pr.  328;  Braithwaite's  Man- 
ual, 159.  The  interrogatories  may  be  filed 
with  the  bill:  Braithwuite's  Pr.  88;  and  a 
sealed  copy  may  be  served  at  the  same  time 
as  a  copy  of  the  bill :  Leaman  v.  Brown,  7 
W.  R.  822,  V.  C.  K. ;  but  in  such  case,  the 
full  time  for  appearing  and  for  answering, 
namely,  thirty-six  days,  must  be  allowed 


to  expire  before  the  attachment  for  not  an- 
swering can  be  sealed:  Braithwaite*8  Man- 
ual, 184  ;  and  see  Cheeseborough  v.  Wnght, 
28  Beav.  178;  see  GenL  Sts.  Mass.  e.  IIZ, 
§4;  St.  1862,  c.  40. 

s  Ord.  XI.  4.  If  a  cony  ia  left  at  Ae 
office  of  the  solicitor  by  whom  the  defend- 
ant has  entered  an  appearance,  it  is  aolS- 
cient  Bowen  v.  Price,  2  De  O.,  M.  &  G. 
899,  reyersing,  t6.  1  Drew.  807.  The  tm* 
vice  is  effect^  in  the  same  manner  aa  that 
of  other  documents  which  do  not  require 
personal  service;  see  ante,  p.  456. 

*  Ord.  XI.  6. 

fi  Harding  v,  Tingey,  10  Jar.  N.  S.  871, 
V.  C.  K. 
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Chambers  on  summoiis.^    In  practice,  the  application  is  nsually      Ch.  IX. 
made  on  summons  in  Chambers;*    and,  as  a  general  rule,  the  ^- — y — — ' 
plaintiff  will  have  to  pay  the  costs.*    If  the  application  is  made  Further  time 
before  the  time  has  expired,  it  should  be  that  the  time  may  be  ^  ^' 
extended.^ 

In  like  manner,  interrogatories  cannot,  without  a  special  order,  Leave,  or 
be  delivered  after  the  time  limited  for  so  doing  has  expired ;  but  ^^u^™** 
leave  to  deliver  them  after  the  time  has  elapsed,  or  for  further 
time  so  to  do  where  it  has  not,  may  in  a  proper  case  be  obtained 
on  summons  at  Chambers/ 

The  notice  of  motion  or  summons  must  be  served  on  the  defend-  Service  of 
ants  whom  it  is  intended  to  interrogate,  and  who  have  appeared.  ^^^  ^ 
The  order,  if  made  on  motion,  is  drawn  up  by  the  Registrar ;  if  oid^r. 
made  on  summons,  it  is  drawn  up  in  Chambers ;  and  where  it 
extends  the  time  to  file,  or  gives  leave  to  file  interrogatories,  it 
must  be  produced  to  the  Record  and  Writ  Clerk,  at  the  time  the 
interrogatories  are  presented  for  filing.* 

Where,  the  defendant  is  out  of  the  jurisdiction,  the  Court,  upon  DefendAnt 
application,  supported  by  such  evidence  as  shall  satisfy  the  Court  S"!^*!."™" 
in  what  place  or  country  such  defendant  is,  or  may  probably  be 
found,  may  order  that  a  copy  of  the  interrogatories  may  be  served  i^^^  ^  ^^^y^ 
on  such  defendant  in  such  place  or  country,  or  within  such  limits,  jnterrogato- 

the  Court  shall  think  fit  to  direct :  and  such  order  must  limit  a       * 


time  within  which  the  defendant  is  to  plead,  answer,  or  demur,  or 
obtain  from  the  Court  further  time  to  make  his  defence  to  the 
bill.*  The  application  is  made  by  ex  parte  motion  or  summons,  how  obtained, 
sapported  by  affidavit.''  The  copies  of  the  bill  and  interroga- 
tories may  be  served  together;'  and  therefore,  one  application 
embracing  both  objects  is  ordinarily  made.* 

If  the  interrogatories  cannot  be  served  on  a  defendant,  within  Substituted 
the  jurisdiction,  in  the   ordinary   way,   an   ex  parte  application  "®'^'***- 
for  leave  to  substitute    service  may  be  made   by  motion,  sup- 
ported by  affidavit,  as  in  the  case  of  an  application  to  substitute 
service  of  a  copy  of  the  bill.** 

Where  the  plaintiff  in  an  original  suit  had  neglected  to  file  his  Suits  and 
interrogatories  within  the  time  limited,  the  plaintiff  in  a  cross-suit,  ^"^^  *"* ' 

1  Ord.XI.  8;  see  for  applications  of  tbii  S.  162,  V.  C.  S.    For  form  of  order,  see 

sort,  EmpaoD  v.  Bowley,  2  8.  &  G.  Ap.  8;  Seton,  1248,  No.  8;  and  for  form  of  sum- 

Deois  V.  Kocbuasen,  4  Jur.  N.  S.  298,  V.  mons,  see  Vol.  III. 

C.  W.;  Dakinsv.  Garratt,  ib.  679,  V.  C.  *  Braitbwaite*s  Pr.  86. 

K.    As  to  filing  sepamte  sets,  see  poti^  «  Ord.  X.  7  (1)  (2);  ante,  p.  462. 

p.  486.  7  For  forms  of  motion  paper,  summons, 

s  Braithwaite's  Pr.  86.  and  HflBdavit,  see  Vol.  111. 

«  Uakins  «.  Garrat,  4  Jnr.  N.  S.  679,  Y.  >  I..eaman  v.  Brown,  7  W.  B.  822,  Y.  C. 

C.  K.    For  forms  of  notice  of  motion  and  K. 

•amnions,  see  Vol.  III.  *  See  ante,  p.  461. 

«  Ord.  XXXYII.  17  ;  see  Garwood  v.  ^  Anie,  p.  449.    For  form  of  motion  pa- 

Cnrteis,  10  lur.  N.  S.  199  ;  12  W.  B.  609,  per,  see  Yol.  UI. 
V.  C.  W. ;  Bignold  v.  Cobbold,  11  Jar.  N. 

TOU  I.  tl 
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Ch.  IX. 


General 
natare  and 
form* 


Maj  be  filed 
to  written 
bin. 


Howwritten; 


and  intituled. 


Copies  for 
eervioe: 


Should  only 
include  those 
the  particular 
defendant  has 
to  answer. 

Service  of  one 
eopj  on  each 
solicitor 
snflident. 


Indofsement. 


by  being  the  first  to  file  interrogatories,  was  held  entitled  to  have 
his  bill  answered  first.^  - 

The  interrogatories  are  settled  and  signed  by  counsel ;  *  and 
are  required  to  be  divided  into  paragraphs,  and  numbered  in  the 
form  given  in  the  General  Orders,  and  the  interrogatories  which 
each  defendant  ib  required  to  answer  must  be  specified  in  a  note 
at  the  end.' 

Where  a  written  bill  is  allowed  to  be  filed,  on  an  undertaking 
that  a  printed  bill  shall  be  afterwards  filed,^  interrogatories  may 
be  filed  before  the  filing  of  the  printed  bill.* 

Interrogatories  are  filed  at  the  Record  and  Writ  Clerks'  Office;* 
and  they  must  be  written  on  paper  of  the  same  description  and 
size  as  that  on  which  bills  are  printed ;  ^  and  be  intituled  in  the 
cause,  so  as  to  be  in  strict  agreement  with  the  names  of  the 
parties  as  they  appear  in  the  bill,  at  the  time  the  interrogatories 
are  filed.' 

The  copies  for  service  are  prepared  by  the  plaintifiTs  solici- 
tor, but  must  be  examined  with  the  original,  and  the  number 
of  folios  counted,  by  the  Clerks  of  Records  and  Writs:  who, 
if  the  copies  are  duly  stamped  and  properly  written,  will  maik 
them  as  office  copies.*  The  copy  for  service  on  any  defend- 
ant should  only  contain  the  interrogatories  which  such  de- 
fendant is  required  to  answer.^^  If  the  copies  are  intended 
to  be  served  before  appearance,  a  copy  must  be  served  on  each 
defendant,  in  like  manner  as  the  copy  of  the  bill  is  required  to 
be  served  ;^^  but  if  served  after  appearance,  it  is  sufficient  to 
serve  one  copy  on  each  solicitor  by  whom  an  appearance  hss 
been  entered,  notwithstanding  he  may  have  appeared  for  more 
than  one  defendant." 

The  interrogatories  to  be  filed,  and  each  copy  for  service,  must 
be  indorsed  with  the  name  and  place  of  business  of  the  plaintifTs 
solicitor,  and  of  his  agent,  if  any ;  or  with  the  name  and  place  of 


1  Garwood  v.  Curteis,  10  Jnr.  N.  S.  199; 
12  W.  R.  609,  V.  C.  W. 

^  Interrogatories  are  not  specified  in 
Ord-  VIII.  1,  among  the  documents  re- 
quiring counsePs  signature;  but  the  form 
of  interrogatories  iti  Ord.  Sched.  B.  as- 
sumes thut  the  name  ot  counsel  will  be 
attac  hed 

s  Ord.  XI.  1,  and  Sched.  B.  For  forms 
of  interrogatories  and  foot-note,  see  Vol. 
III. 

4  See  15  &  16  Vic  c.  86,  (  6  ;  arUe,  p. 
896. 

c  Lambert  o.  Lomas,  9  Hnre  Ap.  29; 
18  Jur.  1008. 

*  Ord.  I.  85.  No  fee  is  pajrable  for 
filing.    Braithwaite's  Pr.  85. 

7  Ord.  6  March,  1660,  r.  i6  ;  as  to  such 
paper,  see  ante^  p.  896.  Dates  aud  sums 
may  be  expressed  by  figures. 


s  Braithwaite*s  Pr.  85. 

»  Ord.  Xi.  4.  The  copies  for 
are  usually  written  on  brio  paper.  A  fte 
of  5s.  higher  scale,  or  Is.  lower  scale,  is 
payable,  in  Chancery  Fee  Fnud  stamps,  c« 
marking  each  office  copy.  Regul.  to  OnL 
Sched.  4.  The  stamp  is  impressed  on,  sr 
afiixed  to,  such  oopy.  A  yiwLtpe  u  re- 
quired to  be  left;  for  form,  see  Vol.  IIL 

w  Ord.  XI.  4. 

11  See  Ord.  X.  1^,  ante,  p.  442. 

IS  Braithwaite*sPr.87;  but  if  he  appears 
as  properly  concerned  fur  one  defaMUitf, 
and  as  ncent  for  another,  two  copiessboakt 
be  served ;  see  ib,  808,  n.  Any  copy  sealed 
for  deliveiy,  may  be  resealed,  at  aay 
time  before  delivery,  and  without 
fee. 
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residence  of  the  plaint!^  where  he  acts  in  person ;  and,  in  either      Ch.  IX. 
case,  with  the  address  for  service,  if  any.*  ^*- — y    — " 

Under  the  former  practice  it  was  held,  that  as  the  object  of  the  interrognto- 
interrogatories  was  to  compel  an  answer  to  such  facts  only  as  were  fo^ndedon 
material  to  the  plaintiff's  case,  it  was  necessary  that  every  inter-  biu. 
rogatory  should  be  founded  upon  statements  made  in  the  former 
part  of  the  bill ;  therefore,  if  there  was  nothing  in  the  prior  part 
of  the  bill  to  warrant  an  interrogatory,  the  defendant  was  not 
compellable  to  answer  it.^    This  practice  was  considered  neces- 
sary for  the  preservation  of  form  and  order  in  the  pleadings,  and 
particularly  to  keep  the  answer  to  the  matters  put  in  issue  by  the 
bill ;  *  and  it  is  conceived  that  this  practice  still  continues.    But 
a  variety  of  qaestions  may  be  founded  on  a  single  allegation,  if  Many  qnes- 
they  are  relevant  to  it ;  thus,  if  a  bill  is  filed  against  an  executor  ^^^^J^^ 
for  an  account  of  the  personal  estate  of  his  testator :  upon  the  single 
single  allegation  that  he  has  proved  the  will,  may  be  founded  *^^®8»*"o»- 
every  inquiry  which  may  be  necessary  to  ascertain  the  amount  of 
the  estate,  its  value,  the  disposition  made  of  it,  the  situation  of 
any  part  remaining  undisposed  o^  the  debts  of  the  testator,  and 
any  other  circumstance  leading  to  the  account  required.'*     This 
rule  is  stated  and  acknowledged  by^  Lord  £ldon,  in  Faulder  v. 
Sitiart,^  where  a  defendant  declined,  by  his  answer,  to  set  forth 
the  particulars  of  a  certain  consideration,  which  it  was  alleged  in 
the  bill  the  defendant  pretended  was  paid  by  him  for  the  purchase 
of  a  share  in  a  newspaper,  which  was  the  subject  of  the  liti- 
gation.    His  Lordship,  upon  the  question  of  the  sufficiency  of 
the  answer  being  argued  before  him,  said,  ^It  all  depends  upon 
this ;  whether  there  is  such  a  charge  in  the  bill,  as  to  the  payment 
of  the  consideration,  as  entitles  the  plaintiff  to  an  answer,  not 
only  whether  it  was  paid,  but  as  to  all  the  circumstances,  when, 
where,  4&c.     I  have  always  understood  that  a  general  charge  en- 
abled yon  to  put  all  questions  upon  it  that  are  material  to  make 
out  whether  it  was  paid ;  and  it  is  not  necessary  to  load  the  bill, 
by  adding  to  the  general  charge,  that  it  was  not  paid,  that  so  it 
would  appear,  if  the  defendant  would  set  forth  when,  where,  &c. 
The  old  rule  was,  that  making  that  substantive  charge,  you  may, 
in  the  latter  part  of  the  bill,  ask  all  questions  that  go  to  prove  or 
disprove  the  truth  of  the  fact  so  stated.'^  * 

It  is  to  be  observed,  however,  that  the  interrogatories  must,  Must  be  con- 
in  all  cases,  be  confined  to  the  substantive  case  made  by  the  Jjl^^^. 
bill,  and  that  the  plaintiff  cannot  extend  his  interrogatories  in 

1  Ord.  III.  2,  6;  ante,  pp.  897,  458,  464.  «  IbitL 

For  fonn  of  indon«ment,  see  Vol.  III.  <  11  Ves.  396,  801 ;  tee  also  Mnckleston 

*  Attorney-Genenl  v.  Whurwood,  1  Yes.  «.  Brown,  6  Yes.  62,  62. 

8.  684,  688.  4  11  Yet.  801. 

«  Ld.  Ked.  46. 
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Ck.  IX. 


but  ifan- 
8wered,  the 
matter  is  put 
in  iasoe. 


Interrogato- 
ries were 
usually  an 
echo  of 
stating  part, 
under  former 
practice; 

but  are  now 
frequently 
more  minute. 


Defendant 
may  be  inter- 
rogated as  to 


snch  a  manner  aa  to  compel  a  discovery  of  a  distinct  matter, 
not  included  in  that  case ;  and  therefore,  where  a  bill  prayed  a 
discovery  in  aid  of  an  action  at  Law  under  the  Stock  Joblmig 
Act,^  as  to  an  advance,  by  the  plaintiff  to  the  defendant,  of  a 
sum  of  money  without  legal  consideration,  which  it  was  alleged 
in  the  bill  was  advanced  as  the  premium  for  liberty  ^to  pat 
upon,  deliver,  or  refuse  stock,"  and  in  consideration  of  certain 
contracts  relating  to  stock,  which  were  void  under  that  Act,  and 
the  defendant  denied,  by  his  answer,  that  the  plaintiff  did  advance 
or  pay  to  the  defendant  the  sum  mentioned,  or  any  other  sum,  aa 
the  premium^  &o.  (as  charged  in  the  bill),  to  which  answer  an 
exception  was  taken,  because  the  defendant  had  not  negatived  the 
receipt  of  the  money  in  every  way  which  had  been  suggested  ia 
the  interrogatory :  Lord  Eldon  overruled  the  exception,  because 
the  interrogatory  pointed  at  a  case  within  the  fifth  and  eighth 
sections  of  the  Act,  in  respect  of  which  nb  bill  of  discovery  was 
given  by  the  Act,  whereas  the  allegations  in  the  bill  related 
to  cases  within  the  first  section  of  the  Act,  in  respect  of  which 
a  right  to  file  a  bill  of  discovery  was  given  by  the  second 
section.^ 

It  may  be  noticed  here  that,  in  The  Attorney^  Oen/eral  v.  Whor- 
vjood^  where  interrogatories  in  a  bill  were  directed  to  particular 
facts  which  were  not  charged  in  the  preceding  part,  and  the  de> 
fendant,  though  not  bound  to  answer  them,  did  so,  and  the  answer 
was  replied  to :  Lord  Hardwicke  held,  that  the  informality  in  the 
manner  of  charging  was  supplied  by  the  answer,  and  that  the  ftcts 
were  properly  put  in  issue ;  ^^  for  a  matter  may  be  put  in  issue  by 
the  answer  as  well  as  by  the  bill,  and,  if  replied  to,  either  party 
may  examine  to  it."  * 

Although,  upon  the  authority  of  the  cases  above  cited,  it  appears 
that  a  plaintiff  might  formerly  ask  all  questions  necessary  to  make 
out  a  general  allegation  in  the  bill,  yet,  in  point  of  fact,  it  was  the 
common  practice  to  make  the  interrogating  part  an  exact  echo  of 
the  stating  and  charging  part  of  the  bill.  Now,  however,  this 
practice  is  not  so  strictly  adhered  to ;  for  modem  bills,  being  so 
much  more  concise  than  bills  formerly  were,  it  is  often  necessary 
or  desirable,  in  the  interrogatories,  to  inquire  after  particulars  in- 
cluded in  a  general  allegation  in  the  bill.  And  it  would  seem 
that,  to  some  extent  at  least,  the  old  rule  requiring  an  allegation 
in  the  bill,  as  a  foundation  of  the  interrogatories,  has  been  relaxed: 
for  it  has  been  held,  that  a  defendant  may  be  interrogated  as  to 
books  and  papers,  in  his  possession,  relating  to  the  matters  in 


1  7  Geo.  II.  c.  8,  repealed  by  28  &  24 
Vic.  c.  28. 

s  Bullock  V.  RichardBon,  11  Vea.  878, 
876. 


s  1  Vps.  S.  584. 
«  A.  688. 
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question  in  the  suit,  although  there  is  no  allegation  in  the  bill  that      Ch.  IX. 
he  has  any.*     This,  it  is  conceived,  would  scarcely  have  been   ^—   v — — ^ 
allowed  under  the  former  practice.    It  has  also  been  determined  ^9f"™*°*ft 

^       ,  ,  ,      without  ftllo- 

that,  under  the  new  practice,  it  is  not  necessary  to  introduce  in  gation  that 

the  bill  allegations  suggesting  imaginary  facts,  in  order  to  found  ^*  ****  ^^ \t 

an  interrogatory;  thus,  when  a  bill  alleged  the  existence  of  a  im^waiy 

mortgage,  known  to  the  plainti^  but  did  not  allege  that  there  fj^**  °  n^j^ca- 

were  others,  an  interrogatory  whether  there  were  others  was  al-  eary  to  found 

lowed.*  |?r°*"'°- 

Interrogatories  to  an  amended  bill  should,  in  the  case  of  original  intenx>g»- 

defendants  from  whom  an  answer  is  required,  be  confined  to  the  ***"®*i^  vju 

parts  added  by  the  amendment,  if  the  amendment  is  made  after  should^  aa 

answer,  or  after  the  expiration  of  the  time  within  which  the  plain-  defenSlmta, 

tiff  might  have  filed  interrogatories  to  the  original  bill.*    Where,  be  confined  to 

«  .1  *•■««-■•  i««i    amendinanta. 

however,  m  such  a  case,  it  is  desired  to  interrogate  the  original  j^ 
defendants  beyond  the  amendments,  a  special  application  for  leave  interrogate 
80  to  do  must  be  made  by  motion  or  summons.^    In  the  case  of  ^enJhncnta, 
new  defendants,  added  by  the  amendments,  the  interrogatories  Newdefend- 
may  extend  to  the  whole  bill :  the  bill  being,  as  to  them,  an  origi-  inten^ated 
nal  bill ;  but  a  new  set  of  interrogatories  must  be  filed,  as  the  old  ^.^^  ^^^ 
interrogatories,  if  any,  cannot  be  amended  as  to  the  new  defend-  inten^ato- 
ants.*    Where  the  plaintiff  having  amended  his  bill  after  answer,  ries,  if  t^io 
filed  interrogatories  to  the  whole  bill,  they  were,  on  the  application  ^y'he^ 
of  the  original  defendants,  ordered  to  be  taken  off  the  file ;  but  T*®1?*  ^^ 

,  .  ^i  .  .  i*       5  1  J     the  file. 

leave  was  given  to  file  new  mterrogatones  confined  to  the  amend- 
ments;* and  where,  after  a  defendant  had  put  in  a  voluntary 
answer,  the  plaintiff  amended  his  bill,  it  was  held  that  he  could 
only  require  an  answer  from  such  defendant  to  the  amendments.^ 
A  second  set  of  interrogatories  to  the  same  bill  may,  if  the  time  Separate  sets 
for  filing  interrogatories  has  not  expired,  be  filed,  without  order,  as  2*to  septn^ 
against  defendants  who  were  not  previously  interrogated :  for  in-  defendanta. 
stance,  if  the  plaintiff  files  interrogatories  for  the  examination  of 
two  or  more  of  several  defendants,  and  afterwards  desires  to  inter- 


-^>  Peny  «.  Turpin,  Kay  Ap.  49;  18  Jur. 
694;  Parkinton  o.  Chambers,  1  K.  &  J.  73; 
llansell  v.  Keeney.  2  J.  &  H.  818, 818 ;  but 
the  Couri  dincourages  exceptions  to  the 
answer,  on  the  gnmnd  that  the  interroga- 
tury  aa  to  books  and  papers  is  uot  suffi- 
ciently answered;  sucii  discovery  beinff 
DQW  obtainable  in  Chambers,  under  15  & 
16  Vic.  c.  86  §  18 ;  see  Law  v.  Londim 
Indisputable  Compttny,  10  Hnre  Ap.  20; 
Bftrnard  «.  Uanter,  1  Jur.  N.  S.  1066,  V. 
C-  8. 

s  Marsh  «.  Keith,  1  Dr.  &  Sm.  842;  6 
Jar.  N.  S.  1182;  and  see  Hudson  v,  Oren- 
f«i!l,  8  Giff.  888;  8  Jur.  N.  S.  878;  Fiffard 
9.  B.eby,  L.  B.  1  Eq.  628;  12  Jur.  N.  S. 
117  V.  C.  K. 

•*Wich  9,  Parker,  22  Beay.  59;  2  Jar. 


K.  S.  682;  Denis  v.  Rochui^sen,  4  Jur.  N. 
S.  298,  V.  C.  W.;  Drake  v.  Symes,  2  De 
G.,  F.  &  .1.  81 ;  Southampton  SteMmboat 
Company  v.  Rawlins,  10  Jur.  N.  S  118, 
M.  R.;  12  W.  R.286. 

*  See  Denis  v.  Kochnssen,  and  Sonth- 
ampton  Steamboat  Company  v,  Rawlins, 
ubi  $up. ;  see  also  Attorney-General  «. 
Rees,  12  Beav.  50,  64. 

A  i.raith waiters  Pr.  810. 

*  Drake  v.  S3rm68,  2  De  6.,  J.  &  F.  81. 
For  form  of  notice  of  motion  in  such  case, 
■ee  Vol.  III. 

7  Denis  v.  Rochus.«en.  4  Jur.  N.  S.  298, 
v.  C.  W.;  Wich  «.  Parker,  22  Beav.  59;  2 
Jur.  N.  S.  582;  and  see/wsl,  Chap.  XYU. 
§  4,  JSjsec^Ofif  to  ^fifwcr. 
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Oh.  IX. 


Amendment 
iof  former  set. 


Order  to 
ftmend:  how 
obtained. 


Answer:  how 
waived. 


Special  order 
to  amend. 


Amend- 
ments: how 
made. 


Sehrice  of 
amended  in- 
terrogatories, 
how  effected. 


rogate  the  other  defendants  to  the  same  bill,  he  may  file  a  second 
set  of  interrogatories  for  the  examination  of  such  other  defendants.^ 
If  the  time  has  expired,  an  order  giving  leave  to  file  the  second 
set  of  interrogatories  is  necessary. 

If  the  interrogatories  first  filed  have  not  been  answered  by  any 
defendant,  the  plaintiff  may,  under  an  order,  amend  such  inter> 
rogatories,  so  as  to  require  an  answer  from  such  other  defendants; 
but  the  order  to  amend  must  express  the  object ;  and  the  defend- 
ant as  against  whom  the  interrogatories  were  first  filed,  most  be 
served  with  a  copy  of  the  interrogatories  as  amended.*  And, 
generally,  interrogatories  may  be  amended  under  an  order  as  of 
course,  to  be  obtained  on  motion,  or  on  petition  at  the  RoUs,  at  any 
time  before  an  answer  is  put  in.* 

If  the  plaintiff  desires  to  waive  an  answer  from  the  defendant, 
for  whose  examination  interrogatories  have  been  filed,  but  who 
has  not  answered  them,  he  may,  at  any  time  before  filing  replica- 
tion, or  setting  down  the*  cause  for  hearing,  obtain  as  of  connie, 
on  motion,  or  on  petition  at  the  Rolls,  an  order  to  amend  the 
interrogatories,  by  striking  out  so  much  of  the  heading,  and  of 
the  note  at  the  foot  thereof,  as  requires  an  answer  from  such  de- 
fendant ;  *  but  if  he  has  been  served  with  a  copy  of  the  interroga- 
tories, his  consent  should  be  obtained ;  service  of  the  interrogato- 
ries, as  so  amended,  upon  co-defendants  who  have  answered  is 
unnecessary. 

Where  an  order  for  leave  to  amend  the  interrogatories  cannot, 
under  the  ordinary  practice,  be  obtained  as  of  course,  the  applica- 
tion for  it  must  be  made  on  summons  at  Chambers ;  i^  however, 
the  defendants  will  consent,  it  may  be  obtained  on  petition  of 
course  at  the  Rolls.* 

Amendments  of  interrogatories  are  settled  and  signed  by  coon- 
sel ;  and  the  amendment  is  made  in  the  same  manner  as  in  the 
case  of  bills.*  Thus,  if  the  amendments  exceed  two  folios  of  ninety 
words  in  any  one  place,  a  new  engrossment  of  the  interrogatories 
must  be  made  and  filed :  in  other  cases,  the  amendments  will  be 
made  by  the  Record  and  Writ  Clerk,  on  the  draft,  signed  by  coun- 
sel, and  the  order  to  amend,  being  left  with  him.^ 

An  ofiice  copy  of  the  interrogatories,  as  amended,  must  be 
served  on  each  defendant  who  is  required  to  answer  them,  or  on 
his  solicitor,  if  he  has  appeared  by  one.     The  service  is  efiected  in 


1  Braithwaite's  Pr.  85. 

a  Ibicl. ;  Braithwaite*s  Mannsl,  188. 

«  BniithwMite's  Pr.  809.  For  form  of 
order  on  motion,  see  Seton,  1262,  No  2; 
and  for  forms  o(  motion  paper  and  peti- 
tion, see  Vol.  III. 

«  Braithwaite*s  Pr.  810,  811.  Where 
the  interrogatories  do  not  extend  to  other 


defendants,  the  application  shoold  be  te 
take  them  off  the  file.  For  forms  of  molioB 
paper  and  petition,  see  Vol.  III. 

ft  See  Braithwaite*s  Pr.  810. 

<  Ante^  p.  422. 

7  Braithwaite*8  Pr.  811.  No  fee  t«  fMj- 
able  on  amending  interrogatories.   Ibtd. 
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the  same  manner  as  service  of  the  copy  of  the  original  interrog-  Oh.  ix. 

atones.     A  copy  of  the  former  interrogatories,  which,  though  ^— — y — — ^ 

stamped  for  service,  has  not  actually  been  served  when  they  are  Amending 

amended,  may  be  amended,  reexamined,  and  i«8tamped  at  the  ^^^o" 
Secord  and  Writ  Clerks'  Office  for  ser>'ice,  without  further  fee,  on 
AprcBcipe  for  that  purpose  being  left  there.^ 

Where  the  interrogatories  are  amended,  each  defendant  pr^  Time  to  En- 
viously served  has  his  full  time  for  answering  again,  from  the  date  J^^Jment 
of  the  service  of  the  copy  of  the  amended  interrogatories.' 

The  costs  of  preparing  interrogatories,  which  have  not  been  Where  costs 

filed  in  consequence  of  admissions  being  subsequently  entered  into  toriea^Su*^ 

between  the  parties,  will  be  allowed  on  taxations  as  between  party  lowed,thoiigfa 

and  party.'                                                                                 ''     '  not  fitod. 

1  Ibid.    For  form  of  pracipt^  see  Vol  *  Davies  v.  Marshmll,  1  Dr.  &  S.  664;  7 

III.  Jnr.  N.  8.  669. 

s  Bniithwaite*8  Pr.  811.    As  to  the  time 
Allowed  to  answer,  see  potl^  p.  488. 


CHAPTER    X. 

PROCESS    TO    OOHPEL»     AND    PROOBEPtNGS     IN    DEFAULT    OF 

ANSWER. 


Interrogato- 
ries for 
defimdant'8 
examination: 

Time  for 
aoBweiing; 


ftirther  time. 


PenaltieB  for 
not  answer- 
ing in  dae 
time. 


Section  L  —  Against  Defendants  not  primlegedj  nor  su^ect  to 

disability. 

Where  the  plaintiff  requires  the  defendant  to  put  in  an  answer 
to  the  bill,  whether  original  or  amended,  he  must,  as  we  have  se^ 
file  interrogatories  for  his  examination ;  and  the  defendant  must 
put  in  his  plea,  answer,  or  demurrer,  not  demurring  alone,  within 
twenty-eight  days  from  the  delivery  to  him  or  his  solicitor  of  a 
copy  of  the  interrogatories  which  he  is  required  to  answer;^  bat 
where,  using  due  diligence,  he  is  unable  to  put  in  his  answer  withm 
the  time  allowed,  the  Judge,  on  sufficient  cause  being  shown,  may 
enlarge  the  time,  as  often  as  he  deems  right,  on  such  (if  any) 
terms  as  to  the  Judge  seem  just.' 

If  the  defendant  does  not  answer  within  the  time  allowed,  and 
procures  no  enlargement  of  the  time,  he  is  subject  to  the  following 
liabilities :  — 

1.  An  attachment  may  be  issued  against  him.' 

2.  He  may  be  committed  to  prison,  and  brought  to  the  bar  of 
the  Court. 

3.  The  plaintiff  may  file  a  traversing  note,  or  proceed  to  have 
the  bill  taken  jiTTO  cofyf^esso  against  him.^ 


1  Ord.  XXXVII.  4. 

•  Ord.  XXXVII.  8.  The  application 
for  further  time  to  answer  is  made  on  sum- 
mons in  Chambers;  Beepott^  Chap.  XVII. 
§  8,  Aruwen. 

s  See  Matter  of  Vanderbilt,  4  John  Ch. 
68.  If  the  plaintiff  makes  oath  that  a  dis* 
ooveiy  is  necessary,  he  is  entitled  to  an 
order 'that  the  defendant  answer  the  bill 
or  be  attached;  and  the  Court  will  not,  in 
that  stage  of  the  cause,  inquire  whether  a 
discovery  is  necessary.  Stafford  v.  Brown, 
4  Paige,  860.  A  tubpcMa  returnable  on 
Sunday  is  irr^ular,  and  will  not  warrant 
the  issuing  of  an  attachment  for  dis- 
obedience thereof,  as  no  Court  can.be  held 


on  that  day  for  feny  pnrpofe.    Gould  «. 
Spencer,  6  raige,  641. 

*  This  is  the  express  provision  of  Ait. 
18  of  the  16th  Order  of  Hav,  1845;  Sand. 
Ord.  988;  7  Beav.  zxiii.  ;  i  Phil.  Izriu. ; 
but  is  omitted  in  Ord.  XXXVIII.  4,  cor- 
responding to  that  Art.,  though  retained  ia 
Ord.  XXXVII.  6,  corresponding  to  Art  16 
of  the  16th  Order.  This  appears  to  be  aa 
accidental  omission;  but  it  is  dear  that 
the  consequences,  though  not  expressed  in 
the  General  Order,  of  a  defendant  maktag 
default  in  answering,  remain  the  same  m 
before;  see  Ord.  XII.,  XIII.,  and  XXIL 
For  table  of  proceas  for  want  of  answer, 
see  SetoD,  1267. 
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It  may  be  remarked,  that  if  the  plaintiff  has  to  give  security  for    Ch.  X.  §  i. 
costs,  the  day  on  which  the  order  to  give  security  is  served,  and  ^*-">    — ^ 
the  time  thenceforward  until  and  including  the  day  on  which  such  Time  for 
security  is  given,  are  not  to  be  reckoned  in  the  computation  of  the  ^curi^ 
time^  allowed  the  defendant  for  answering.  forcosu: 

Where  the  defendant  thus  becomes  liable  to  be  attached,  the  reckoned, 
plaintiflfs  solicitor  may  'prepare  a  writ  of  attachment ;  *  the  in-  Attachment: 
dorsement  of  which  states  it  to  be  for  not  answering.*    To  procure  how  issued. 
the  sealing  of  this  writ,  an  affidavit  of  the  service  of  delivery  of 
the  interrogatories  must  be  produced  to  the  Record  and  Writ 
Clerk  ;^  and  SLprcBcipe  must  be  entered  and  left  in  the  usual  man- 
ner.*   The  writ  must  be  directed  to  the  sheriff  or  other  proper 
officer,  and  lodged  with  the  under-sheriff  deputy-sheriff,  or  other 
proper  person,  as  before  explained.*    If  the  defendant  is  in  prison, 
the  writ  must  be  lodged  with  the  keeper  as  a  detainer.^ 

When  there  is  just  reason  to  believe  that  any  defendant  means  When  attach- 
to  abscond  before  answering  the  biU,  the  Court  may,  on  the  ex  ^^^^ 
parte  application  of  the  plaintiff  at  any  time  after  an  appearance  before  time 
has  been  entered  for  him  by  the  plaintiff,  order  an  attachment  for  hasezpked. 
want  of  answer  to  issue  against  him ;  and  such  attachment  is  to 
be  made  returnable  at  such  time  as  the  Court  directs.*    Such  ap- 
plication should  be  made  by  motion,  supported  by  affidavit  of  the 
grounds  for  believing  that  the  defendant  means  to  abscond  before 
answering,  and  by  the  Record  and  Writ  Clerks'  certificate  of  an 
appearance  having  been  entered  by  the  plaintiff.* 

It  is  customary  for  the  plaintiff's  solicitor  to  write  to  the  defend-  Effect  of 
ant's  solicitor,  calling  for  an  answer,  before  the  attachment  is  fjj^jj^,^ 
issued.    The  effect  of  such  a  letter  is,  that  the  plaintiff,  on  whose  the  writ 
behalf  it  is  given,  precludes  himself  from  issuing  the  attachment, 
until  the  defendant  has  had  a  reasonable  time,  either  to  put  in  his 
answer,  or  to  obtain  an  order  for  further  time  so  to  do.^* 

An  order  for  further  time  cannot,  in  strictness,  be  granted  after  After 
an  attachment ;  moreover,  the  writ  is  considered  to  issue  the  first  awacliinent, 
moment  of  the  day  on  which  it  is  sealed  and  tested.^^    An  attach-  ftirther  time 

I  Ord.  XXXVn.  14.  elap«ed.    lb.  164.    For  form  of  affidavit, 

*  See  ante,  p.  464.  see  Vol.  III. 

*  For  form*  of  attachment  and  indorse-  ^  Ante^  p.  466.    For  form  of  prac^f 
menu  see  Vol.  Ill  see  Vol.  III. 

4  BraitbwHite's  Pr.  164.    An  attachment  *  AnU^  p.  466. 

will '  be  tfutued  on  an  affidavit  that  the  ^  See  ontfe.  p.  466. 

d^fendiint's  Mlicitor  ha*  admitted  the  de-  *  Ord.  XII.  1. 

livery  to  him  of  the  iiiterroffatories.   Side-  *  For  forms  of  affidavit  and  motion  pa- 
bottom  V.  Atkins,  4  Jur.  N.  S.  943,  V.  C  S.  per,  ^ee  Vol.  III. 

If  BO  app*arrinoe  ha«  h^tn  entered,   an  ^  Barrittv.  Barritt,  8  Swanst.  896,  896; 

aiSdavit  of  the  service  of  the  bill  i*  also  Taylor  v.  Fisher,  6  Shn.  566.    These  cases 

DeeeKSHry.     Bralthwatte*8  Pr.  166;  and  if  were  before  the  abolition  of  the  Six  Clerks; 

the  defendant  has  obtained  an  order  en-  but  solicitors  have  adopted  the  practice, 

laripng  the  time  to  answer,  it  should  be  ^  Stephens  v.  Neale,  1  Mad.  660;  Petty 

shown  by  the  affidavit,  or  by  an  office  «.  Lonsdale,  4  M.  &  C.  545,  548;  8  Jur. 

copy  of  the  order,  that  sadi  time  has  1186. 
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Cr.  X.  §  1. 


Return  to  the 
Attachment. 


On  sheriff's 
return,  cepi 
corpus: 

Order  for 
messenger. 


Course, 
where 

defendant  is 
apprehended 
by  mes- 
senger: 

Defendant  to 
be  brought 
to  the  bar; 

or  entitled  to 
his  discharge. 


Where  mes- 
senger finds 
defendant  in 
prison. 


Where 
messenger 
returns  non 
tttinoeniiu. 

On  sheriff's 
return, 
"arrested 
and  in 
prison:'* 


ment  is  therefore  regular,  and  not  to  be  set  aside,  if  sealed  before 
an  order  for  forther  time  has  been  obtained.^  When  an  attadi- 
ment  has  been  issued,  but  has  not  been  executed  at  the  time  an 
application  for  further  time  is  heard,  the  plaintiff  may  consent  to 
an  order  for  fuither  time  being  made,  on  the  conilition  that  the 
attachment  is  not  to  be  thereby  prejudiced;  but  such  condidon 
should  appear  by  the  order. 

The  sheriff  may  either  return  api  corpuSy  attached  and  in  prison, 
or  non  est  inventtts  ;  ^  and  it  will  be  convenient  to  consider,  sepa- 
rately, the  course  to  be  adopted  by  the  plaintifi^  in  respect  of  eaeh 
one  of  such  returns. 

First :  If  the  sheriff  attach  the  defendant,  and,  taking  bail,  re- 
turn accordingly,*  the  plaintiff  is  entitled,  as  of  course,  to  move, 
upon  production  of  the  sheriff's  return,  for  an  order  that  the  mes- 
senger attending  the  Court  may  apprehend  the  defendant,  and 
bring  him  to  the  bar  of  the  Court.^  The  order,  when  draum  up, 
is  delivered  by  the  registrar  to  the  messenger,  who  thereupon  pn>> 
cures  the  Lord  Chancellor's  warrant  to  apprehend  the  defendant, 
and  proceeds  to  execute  the  same.  If  there  is  a  vacancy  in  the 
office  of  messenger,  the  sergeant-at-arms  will  be  ordered  to  bring 
up  the  defendant.^ 

If  the  plaintiff  adopt  this  course,  and  the  defendant  is  tak^i  into 
custody  by  the  messenger,  the  plaintiff  must  take  care  that  the 
defendant  be  brought  to  the  bar  of  the  Court  by  the  messaager, 
within  ten  days  after  he  was  so  taken  into  custody,  and  within 
thirty  days  after  his  arrest  by  the  sheriff:  *  otherwise,  the  defendant 
is  entitled  to  his  discharge,  without  payment  of  the  costs  of  the 
contempt:  which,  in  such  case,  are  to  be  paid  by  the  plaintiff* 
But  where  such  defendant  does  not  put  in  his  answer  within  eight 
days  after  such  discharge,  the  plaintiff  may  cause  a  new  attachment 
to  be  issued  against  him,  for  want  of  his  answer.* 

If  the  messenger  finds  the  defendant  in  prison,  he  lodges  the 
order  and  warrant  with  the  keeper,  as  a  detainer,  and  makes  his 
return  accordingly ;  whereupon  the  plaintiff  may  cause  the  defend- 
ant to  be  brought  to  the  bar,  under  a  writ  oi  habeas  corpus,^ 

Where  the  messenger  is  unable  to  find  the  defendant,  he  makes 
a  return  to  that  effect ;  and  the  plaintiff  may  then  obtain  an  order 
for  the  sergeant-at-arms  to  apprehend  the  defendant. 

Secondly :  If  the  sheriff  arrest  the  defendant,  and  commit  him 


1  Kirknatrick  v.  Meem,  2  Sim.  16;  Tay- 
lor  V.  Fisner,  6  Sim.  666.  Mo  service  of 
an  order  for  time  is  now  necessary.  2 
Smith's  Pr.  181. 

s  For  an  explanation  of  these  several 
retnm»,  see  ante,  pp.  470,  471 ;  and  as  to 
enforcing  a  return,  see  ib.  p.  470. 

*  As  to  bail,  see  aiUe,  p.  468. 


*  For  form  of  Order,  see  Setoo,  IMO,  No^ 
2;  and  for  form  of  motion  paper,  i^e  YeL 
III. 

^  Macnab  «.  Kensal,  2  Sim.  16. 
«  See  pott,  p.  481. 
t  Ord.  XII.  2. 

•  Ibid, 

9  See/wfe,p.488L 
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to  prison,  or  detain  him  if  already  in  prison,  and  return  accord-  Oh.  X.  §  1. 

ingly,*  the  plaintiff  is  entitled,  upon  production  of  the  return,  to  '^■' — v    —' 

an  order  for  a  writ  of  habeas  corpus  cuan  catesis  directed  to  the  Order  for 
keeper  of  the  prison,  or  other  officer  in  whose  custody  the  defend- 
ant is,  commanding  him  to  bring  the  defendant  to  the  bar  of  the 
Court.*    This  order  will  be  made  on  petition  or  motion,  as  of 

<M>urse.*    The  writ  will  be  sealed  at  the  Record  and  Writ  Clerks'  Habeas:  how 

Office,  on  production  of  the  order ;  and  must  be  made  returnable  ^"    ' 

on  a  day  certain.    Usually  one  of  the  days  appointed  for  hearing  return  day; 
motions  is  named ;  but  if  the  plaintiff  is  limited  in  time,  another 
day  may  be  fixed.* 

The  defendant  must  be  brought  to  the  bar  of  the  Court  within  TS^c  allowed 

thirty  days  after  he  is  lodged  or  detained  in  prison  under  the  at-  defendant  to 

tachment,  or  he  will  be  entitled  to  his  discharge,  without  paying  ^®  ^^' 
the  costs  of  contempt ;  which  in  such  case  will  have  to  be  paid  by 
the  plaintiff.^    But  the  plaintiff  may,  at  the  expiration  of  eight 
days  after  such  discharge,  issue  ft*esh  process,  if  the  answer  be  not 

filed  in  the  mean  time.*    During  vacation,  the  prisoner  may  be  in  vacation, 
brought  up  to  the  private  house  of  the  Judge.^ 

In  either  of  these  cases,  whether  the  defendant  be  brought  to  Proceedings 

the  bar  of  the  Court  by  the  messenger,  or  upon  habeas  corpus  by  on  defendant 

the  officer  in  whose  custody  he  is,  the  defendant,  if  he  persists  in  brought  to 

his  contempt,  will,  upon  motion  of  course  by  the  plaintiff,  be  turned  ****  ^"' 

over  to  Whitecross  Street  Prison ;  *  or  remanded  to  that  prison,  if  qvot^  or 

already  imprisoned  or  detained  there.'    The  plsdntiff  may  then  nnun<l- 
either  press  for  an  answer,  or  proceed  to  take  the  bill  pro  cortfesso 
against  the  defendant.^^ 

If  the  plaintiff  determines  to  press  for  an  answer,  he  should  Prooeedinga 

move  for  an  order  that  the  defendant  may  remain  in  custody  until  5^/*^^  }• 

he  has  answered  the  bill.^^   Notice  of  the  motion  should  be  served  cnstodj,  tui 


answer. 


I  The  practice  here  itated  will  alw  ap- 
ply to  a  cB^e  where  the  keeper  of  a  prison, 
in  which  the  defendnnt  is  confined,  certi- 
fies that  the  defendant  is  in  iiis  custody. 

*  For  form  of  order,  see  Seton.  1262, 
No.  8.  The  plaintiff,  instead  of  aooplin^ 
this  conrse,  niBy  serve  notice  of  motion, 
under  Ord.  XXII.  r.  1,  t<>  take  the  bi11;>ro 
ooi^€M$a^  as  hereNfter  explained;  see^^wtC, 
p.  619 

*  For  forms  of  petition  and  motion  pa- 
per, tee  Vol.  III. 

4  Braith waiters  Pr.  224,  225;  and  see 
BOK,  p.  402,  n.  7.  When  the  writ  hss 
D««n  dniv  execated  and  returned,  it  should 
b«  filed  in  the  Record  and  Writ  Clerks* 
Oflloe.  Oldfield  «.  Cobbett,  2  Phil.  289. 
For  forms  nf  writ,  indorsement,  and  prm- 
dpe^  see  Vol.  III. 

»  Ord  XII.  8. 

4  Ihid,  Vacations  will  be  reckoned  in 
aompnting  the  thirty  days.   Forteicnev. 


Hallett,  8  Jur.  N.  S.  806,  Y.  G.  K.,  where 
it  was  held,  that  the  stat  11  Ota.  IV.  k  1 
Will  IV.  c.  86.  §  16,  r.  6,  which  allowed 
the  plaintiff  till  the  fonrth  day  of  the  en- 
suing term,  if  the  thirty  days  expired  in 
Tacation,  is  superseded  br  the  General 
Order;  see  also  Flower  v.  bright,  2  J.  & 
H.  690. 

f  Clnrk  V.  Clark,  1  Phil.  116.  . 

*  For  form  of  order,  see  Seton,  1262, 
No.  10. 

»  Ibid.    No.  12. 

^  The  plaintiff  may  also,  with  leave  of 
the  Court,  file  an  answer  in  the  name  of 
the  defendant,  under  11  Qeo.  IV.  &  1 
Will.  IV.  o.  86,  %  16,  r.  11 ;  see  pott,  p. 
472;  but  this  oour^  is  practically  abol. 
labed,  as  the  plaintiff  may  file  a  travera- 
ing  note;  seeposf,  p.  618. 

fi  For  form  of  order,  see  Seton,  1264, 
No.  14. 
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Ch.  X.  §  1. 


ProceedinsB 
to  take  bill 
pro  confetto: 

Eabeat; 


how  issued; 

return 
thereto. 

Remand, 

Order  to  take 

biU 

procoHfeato, 

Practice 
under  the 
General 
Orders 
preferable. 


Time  within 
which  order 
to  take  bill 
procoiifuao 
must  l>e 
obtained. 


on  the  defendant ;  ^  and  the  order  will  be  made,  if  the  Coart  is 
satisfied  that  justice  cannot  be  done  to  the  plaintiff  without  aa 
answer  to  the  interrogatories  from  the  defendant  himself;  and  the 
order  will  not  prejudice  the  plaintiff's  rights  to  take  the  bill  pro 
confesso.^ 

If  the  plaintiff  determines  to  proceed  to  take  the  bill  pro  con^ 
/es80  against  the  defendant,  he  must  obtain  an  order  for  a  writ  of 
fiabecLs  corpus^  directed  to  the  keeper  of  the  prison,  oommanding 
him  to  bring  the  defendant  to  the  bar  of  the  Court.  This  order 
is  made  on  petition  or  motion  as  of  course,  supported  by  the  order 
handing  over  or  remanding  the  defendant  back  to  the  prison,  and 
the  keeper's  certificate  of  his  being  in  custody  there.*  The  appli- 
cation for  the  writ  may  be  made  as  soon  as  the  defendant  is  or* 
dered  to  be  committed  or  remanded  back  to  prison ;  ^  but  there 
must  be  at  least  twenty-eight  days  between  the  day  on  which  the 
defendant  was  committed  or  remanded  back,  and  the  return  of  ^ 
writ.*  The  Writ  will  be  sealed  at  the  Record  and  Writ  Clerks* 
Office,  on  production  of  the  order.*  On  the  return  of  the  writ,  tiie 
defendant  is  brought  to  the  bar  of  the  Court ;  and  if  he  persists  in 
his  contempt,  he  wiU  be  remanded  to  prison,  to  remain  there  till 
he  answer  the  bill  and  clear  his  contempt;  and  the  bill  will  he 
ordered  to  be  taken  pro  confesao  against  him  at  the  hearing  of  the 
cause.'' 

It  should,  however,  be  mentioned  here,  that  although  the  prac- 
tice above  stated  may  still  be  adopted,  the  General  Orders  have 
given  the  plaintiff  an  easier  mode  of  obtaining  an  order  to  have 
the  bill  taken  pro  confesBO^  in  the  event  of  the  attachment  being 
executed  upon  the  defendant.* 

If  the  plaintiff  resorts  to  the  practice  above  stated,  no  tnne 
should  be  lost  in  these  proceedings:  for,  unless  the  plainti^ 
within  six  weeks  after  the  expiration  of  two  calendar  months 
from  the  time  the  defendant  was  lodged  or  detained  in  prison, 
under  the  attachment,  obtain  the  order  that  the  defendant  remaui 


1  Aveling  v  Martin,  17  Jnr.  271,  L.JJ., 
oyemillng  Maltland  v,  Rodger,  14  Sim. 
92;  8  Jur.  871.  For  form  of  notice  of 
motion,  see  Vol.  III. 

S  11  Geo.  IV.  &  1  Will.  lY.  c.  86,  §  16, 
r.  12;  BniithwRite>  Pr.  276;  Mnitland  «. 
Rodfi^er,  «6»  rnqt.;  Potts  v,  Whitmore,  8 
Beav.  817.  If  the  defendant  does  not  ap- 
pear on  the  motion,  an  affidavit  of  service 
of  the  notice  must  be  produced  in  Court ; 
for  form  of  affidavit,  see  Vol.  III. 

*  For  forms  of  order,  see  Seton,  1268, 
Nos.  11  and  12;  and  for  forms  of  petition 
and  motion,  see  Vol.  111. 

*  SimpflOB  V.  Barton,  18  L.  J.  N.  S.  Gfa. 
79,  M.  B. 


«  11  Geo.  IV.  &  1  Will.  IV.  c  96,  $  IS^ 

r.2. 

•  BraithwRite's  Pr.  224, 22ft.  For  foms 
of  writ,  indorsement,  and  /iracqM,  see  ToL 
III.;  and  see  ante,  p  491. 

7  For  formfl  of  order,  see  Seton,  126t, 
Noe.  6  and  6.  W here,  from  pireflsare  of  b«§- 
iness  or  other  cause,  the  matter  is  not 
heard,  the  Court  may  direct  a  new  writ  of 
kabeoM  corpus  to  issue,  without  parment  of 
any  fee;  see  Ord.  XXJC.  8.  The  JiRetioB, 
in  such  case,  is  signed  by  the  Beg^istrwr, 
and  indorsed  on  the  order  direetii^  the 
former  writ  to  issue.  Braithwaite's  Pr. 
224. 

8  Ord.  XXII.  1.    As  to  taking 
om/esso,  see  poti,  Chap.  XI. 
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in  custody  until  answer  or  further  order,  or  that  the  bill  be  tak^i  Ch.  X.  §  i. 
pro  CQnfe%80^  the  defendant  is  entitled  (upon  application  to  the  '■-  r  — ' 
Court)  to  be  dischai^d,  without  payment  of  any  costs :  unless 
the  Court  see  good  cause  to  detain  him  in  ousto<ly.^  Where,  how- 
ever, the  plaintiff  can  show  that  an  answer  is  necessary,  the  Court 
may  refuse  to  disohaige  the  defendant,  although  the  plaintiff  has 
neglected  to  obtain  an  order  to  detain  him  in  custody.' 

If  the  defendant,  upon  the  return  being  made  to  the  attachment  when 
by  the  sheriff  be  in  jail  under  sentence  for  a  misdemeanor,  he  ddendanUn 
may  be  brought  up  before  the  Court  by  habeas  corpus  in  the  man-  demeanor. 
ner  before  explained ;  *  and  thereupon  he  will  be  turned  over  pro 
forma  to  Whitecross  Street  Prison :  though  actually  carried  back 
to  the  prison  from  whence  he  came.    Thereupon,  a  second  writ 
of  habeas  corpus  issues,  similar  in  all  respects  to  that  before  men- 
tioned, except  in  being  directed  to  the  jailer  or  keeper  of  the 
prison  to  which  the  defendant  has  been  carried  back«    Upon  the 
return  thereof  the  defendant  is  brought  into  Court,  and  remanded 
to  the  prison  from  whence  he  came,  without  being  turned  over 
again  to  Whitecross  Street  Prison ;   and  the  bill  may  be  taken 
pro  cov\fessOy  in  the  same  manner  in  all  respects  as  if  the  defendant 
had  been  all  along  in  the  custody  of  the  keeper  of  the  latter  prison.^ 

Should  it  turn  out  that  the  defendant  is  under  sentence  for  ^^len  under 
felony,  there  is  apparently  no  power  in  the  Court  to  order  his  sentence  for 
removal  until  the  expiration  of  the  sentence ;  *  and  consequently,      ^^^' 
in  such  a  case,  it  seems  that,  previously  to  the  General  Order 
nbove  referred  to,"  no  order  to  take  the  bill  pro  confesso  could 
have  been  obtained,  nor  could  any  answer  have  been  enforced,  as 
against  a  defendant  in  such  a  position. 

There  seems  to  have  been  some  difference  of  opinion  among  night  of  de- 
the  Judges,  whether  the  13th  rule  of  the  statute  confers  upon  the  ^^^u^JL^'^ 
defendant  so  absolute  a  right  to  his  discharge  that  it  cannot  be 
waived  by  any  act  done  by  him,  either  previously  or  subsequent 
to  the  expiration  of  the  period  specified.  Sir  Lancelot  ShadweU 
Y.  C.  decided,^  that  an  answer  put  in  by  a  prisoner,  when  entitled 
to  his  discharge,  inasmuch  as  it  prevents  the  plaintiff  from  having 
the  bill  taken  pro  confessoy  deprives  the  defendant  pf  the  right 
conferred  upon  him  by  the  statute,  of  being  discharged  without 
payment  of  the  costs  of  the  contempt;  and  Sir  James  Wigram 
V.  C  was  of  opinion,  that  an  application  for  time  to  answer, 
made  by  the  defendant  prior  to  being  entitled  to  his  discharge, 

1  11  Geo.  rV.  &  1  Will.  IV.  c.  36.  §  15,  r.  4;  6  &  6  Vic.  c  22,  (  7;  25  &  26  Vic. 

r.  13.   The  two  months  and  six  weeks  run  c.  104,  §  2;  Braithwaite  s  Pr.  288. 
in  THcation.  Shnmons  v.  Wood,  2  Hare.  ^  Rogers  v.  Kirkpatrick,  8  Yes.  578. 

644.  e  Ord.  XXII.  1. 

s  Potto  9.  Whitmore,  8  Beav.  817.  f  Williams  «.  Newton,  11  Sim.  46. 

•  AmU^  p.  491.  •  Woodward  v.  Coaebeer,  2  Hare,  506; 

4  11  Gko.  lY.  &  1  WUl.  lY.  c.  86,  §  16,  8  Jar.  642. 
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Ch.  X.  §  1.    and  the  acceptance  of  the  time  thereupon  given,  prevented  the 
^— ^> — — ^   operation  of  the  statute,  and  placed  the  defendant  in  the  eitnatioa 
he  would  have  been  in  had  its  provisions  never  been  enacted; 
whereas,  according  to  Lord  Langdale  M.  R^^  a  defendant  obtain- 
ing leave  to  answer,  subsequent  to  the  period  when  he  becomes 
entitled  to  his  discharge,  has  still  a  right  to  the  benefit  of  the 
statute :  which  right  he  has  neither  power  nor  capacity  to  waive 
On  sheriff's         Thirdly :  If  the  sheriff  is  unable  to  attach  the  defendant,  and 
ntxan^nonea  return  accordingly,  there  are    different  modes  whereby,  under 
different  circumstances,  the  plaintiff  may  proceed  to  take  the  hill 
pro  confesso, 
wHtoi  I^  &i^  affidavit  can  be  made,  that  due  diligence  was  used  to 

sequestration    ascertain  where  such  defendant  was  at  the  time  of  issuinfir  sudi 

may  be  ,  ,  ,  ^ 

obtained  writ,  and  in  endeavoring  to  apprehend  him  under  the  same,  and 
immediately;  ^^^^  ^j^^  person  suing  forth  such  writ  verily  believed,  at  the  time 
of  suing  forth  the  same,  that  such  defendant  was  in  the  county 
into  which  such  writ  was  issued,  then,  upon  ex  parte  motion,  sop* 
ported  by  such  an  affidavit,  and  the  sheriff's  return,  the  plaintiff 
is  entitled  to  a  writ  of  sequestration.^  But  the  affidavit  most  be 
precisely  in  the  words,  or  at  least  go  to  the  ^11  extent,  of  the 
language  just  mentioned ;  and  hence  it  is  often  impossible,  from 
the  conduct  of  the  defendant,  to  frame  an  affidavit  in  the  proper 
terms.* 
or  Sergeant-  Where  such  an  affidavit  can  be  made,  another  course  for  the 
at-Arms.  plaintiff  to  adopt  is,  upon  the  sheriff  returning  non  est  inventWy 
to  move,  as  of  course,  upon  such  affidavit,  for  the  Sergeant-at-Arnts 
to  apprehend  the  defendant.'*  If  the  Sergeant-at-Arms  arrest 
the  defendant,  he  must  bring  him  to  the  bar  of  the  Court  within 
ten  days  thereafter.  If  he  find  him  in  prison,  he  lodges  the  order 
and  warrant  with  the  keeper  as  a  detainer,  and  returns  accord- 
ingly, then  the  same  course,  with  respect  to  bringing  the  defendant 
to  the  bar  of  the  Court,  must  be  pursued,  as  if  the  defendant  had 
been  apprehended  by  the  messenger,  and  within  the  same  time.' 
On  the  other  hand,  if  the  Sergeant-at-Arms  return  that  the  defend- 
ant cannot  be  found,  so  as  to  be  apprehended,  then,  upon  motion 
of  course,  supported  by  production  of  such  return,  the  plaintiff  ia 
entitled  to  an  order  for  a  writ  of  sequestration.* 
Order  to  take       In  either  of  the  above  cases,  that  is,  whether  the  writ  of  sequel 

bill  Dro 

O0f{/eM0.               1  Haynes  t;.  Ball.  4  Beav.  101.  livered  to  the  Sergeant,  or  his  depatr,  by 

2  Ord.  XII.  6;  Braithwiiite's  Pr.  287;  the  Registrar.  Oni.  XXX.  2.    FortonBof 

see  Seton,  12C0,  No.  1 ;  and  tor  forms  of  .  motion  paper,  see  Vol.  III. 

affidiivit,  motion  paper,  writ  of  sequestra-  ^  btorerv.  Great  Western  Railirayi 


tion,  Hndpracijpe,  see  Vol.  III.  V*x^y%  1  V.  &  C.  C  C.  180;  BrakhmJta'i 

s  Storer  o.  Great  Western  Kailwaj  Com-  l*r.  2b6;  anU,  pp.  491^  492. 

pany,  1  Y.  &  G.  G.  C.  180.  o  Braithwaite*8  Fr.  287.    The  rervn  ■ 

4  II  Geo.  IV.  &  1  Will.  IV.  c.  86,  §  16,  filed  at  tlie  Report  Office.    For  form  ef 

r.  1;  Braitliwaite's  Pr.  286;  but  see  Se-  order,  see  Setoo,  1261,  No.  4;  andlorfwa 

ton,  1260,  No.  2.    The  order  must  be  do-  of  motion  paper,  see  VoL  UL 
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tration  is  ordered  upon  motion,  supported  by  the  affidavit  men*    Cn.  X.  §  i. 
tioned  above,  or  upon  a  return  ofnon  est  inventus  by  the  Serjeant-  ""■    y    — ' 
at-Arms,  it  would  seem  that  the  plaintiff  may  at  once  obtain  an 
order  to  take  the  bill  pro  confesso  :  which  is  granted  on  motion  of 
course. 

According  to  the  old  practice  of  the  Court,  independent  of  Execution  of 
recent  Statutes  and  Orders,  an  order  to  have  the  bill  taken  pro  ^^^^t^ 
cot\fesso  was  of  course,  upon  the  issuing  of  the  writ  of  sequestra-  answer,  con- 
lion,  even  though  it  was  not  executed.^  In  consequence  of  this 
role,  it  does  not  seem  that  it  ever  has  been  the  ordinary  practice 
to  execute  writs  of  sequestration  upon  mesne  process;  and  an 
opinion  appears  at  one  time  to  have  prevailed,  that  such  an  exe- 
cution was  irregular.  The  opinibn  seems  to  have  arisen,  in  con- 
sequence of  what  was  said  by  Sir  Thomas  Clarke  M.  R^'  in 
He/cUh&r  v.  WaUimum^  and  Vaughan  v.  W%Jl%ams^  where  he 
expressed  an  opinion,  that  when  a  bill  had  been  taken  pro  confessOy 
on  a  sequestration  for  want  of  an  answer,  the  execution  of  the 
sequestration  was  unnecessary  and  improper.  These  oases  appear 
to  have  been  cited  by  Mr.  Dickens,  the  Registrar,  in  the  notes 
handed  up  by  him  to  the  Lords  Commissioners  of  the  Great  Seal, 
in  Rovoley  v.  Ridley  f  in  support  of  the  distinction  taken  by  him 
between  sequestration  in  vfiesne  process  and  for  a  duty,  namely, 
that  a  sequestration  in  mesne  process  ought  not  to  be  executed ; 
but  upon  reference  to  those  cases,  it  appears  that  they  go  no 
further  than  to  show  that,  when  the  plaintiff  intends  to  proceed  to 
have  the  bill  taken  pro  cof\fesso  against  the  defendant,  the  execu- 
tion of  the  sequestration  is  unnecessary,  and  therefore  improper : 
because  the  object  of  executing  the  sequestration  being  merely  to 
compel  an  answer  from  the  defendant,  the  same  purpose  is  effected 
by  taking  the  Wlpro  confesso  against  him  (by  which  process  the 
plaintiff  obtains  the  same  decree  that  he  would  have  been  entitled 
to,  had  the  defendant  put  in  his  answer  and  admitted  the  whole 
case  made  by  the  bill)  ;  and  this  being  accomplished,  the  process 
drops  as  a  matter  of  course,  and  the  sequestrators  become  account- 
able, not  to  the  plaintiff  or  to  the  Court,  but  to  the  defendant." 

In  fact,  the  practice  appears  to  be  that  a  plaintiff  upon  obtain-  In  what 
ing  a  sequestration  against  a  defendant  for  want  of  an  answer,  *^°*^^* 


1  Wyatt's  p.  R.  852;  Harr.  bjNewl. 
146. 

a  Misprinted  **SeweU,*'  in  1  Dick.  886. 

s  1  Diclc.  885. 

4  76.864. 

*  a  Dick.  622.  It  appears  from  the 
•Utcmenc  of  this  case  by  Lord  Kedesdale, 
then  (he  Solicitor-General,  in  Simmobds  ti. 
Lord  Kinnaird,  4  Yes.  786,  789,  that  the 
case  is  erroneously  reported ;  and  in  the 
note  of  the  »ame  case,  in  8  Swan«t.  806,  n. 
(6),  Lord  Thnrlow  is  reported  to  have  said 


that  he  could  tee  no  foundation,  either  in 
the  roHson  of  the  Xh\n%^  or  m  the  history  of 
the  Court,  for  supposing  that  a  sequestra- 
tion to  compel  an  appearance  or  iinswer 
should  not  be  executed.  See  aUo  Gold- 
smith «.  Goldsmith,  6  Hare,  126,  127;  10 
Jur.  661. 

4  See  Goldsmith  «.  Ctoldnmith,  6  Hare, 
128;  10  Jur.  661;  from  which  case  it  ap- 
pears that  sequestration  will  be  executed 
in  a  proper  case. 
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Ch.  X.  §  1. 


On  return  noR 
tttinventuM, 
bill  should 
be  taken 
prooonfetiOj 
under  the 
General 
Order. 


has  an  option  whether  he  will  proceed  to  take  the  bill /)fo  eonfessa^ 
or  to  compel  an  answer.  If  the  circumstances  of  the  case  are  snch 
that  justice  can  be  obtained  by  taking  the  bill  pro  confesses  he 
ought  not  to  cause  the  sequestration  to  be  executed;  but  if  his 
case  is  such  that  an  answer  from  the  defendant  is  necessary,  he 
may.  It  should  be  observed,  however,  that  the  cases  in  which  a 
plaintiff  can  have  occasion  to  compel  an  answer  from  a  defendant,* 
instead  of  taking  the  bill  pro  con/esso  against  him,  are  compara- 
tively few,  and  are  in  general  confined  to  bills  of  discovery,  where 
the  answer  is  wanted  to  be  read  at  Law,  or  to  obtain  some  admis- 
sion from  him  on  which  to  found  some  application  to  the  Court ; 
and  that,  unless  in  such  cases,  the  proper  coarse  to  adopt  is  that 
of  taking  the  bill  pro  con/esso.  For  these  reasons,  the  writ 
of  sequestration  is  very  rarely  executed,  upon  mesne  process  /  and 
it  will  be  more  convenient  to  treat  of  the  practice  upon  the  execu- 
tion of  a  writ  of  sequestration  hereafter,  in  the  section  concerning 
the  proceedings  to  enforce  decrees.^ 

If  the  plaintiff  desires  to  take  the  bill  pro  con/esso  against  a 
defendant  who  has  not  been  arrested  on  the  attachment,  or  by  the 
Sergeant-at-Arms,  his  better  course  is  to  proceed  as  against  aa 
absconding  defendant,  under  the  General  Order  on  the  sabject  of 
taking  bills  pro  con/esso:^  which  will  be'considered  in  the  next 
chapter.* 


Section  II.  —  Against  Particukar  De/endanU. 


Against 

8  articular 
efendants. 


Peers  and 
members  of 
parliament: 

when  bill 
fiur  relief; 

Sequestration 
fitfi. 


Sequestration 
absolute. 


The  course  which  has  been  stated,  in  the  preceding  section,  is 
applicable  to  the  case  of  an  ordinary  defendant,  not  possessed  of 
any  particular  privilege,  and  not  subject  to  any  disability.  It  re- 
mains to  consider  the  practice  to  be  adopted,  for  the  purpose  of 
compelling  an  answer  from  defendants  of  particular  descriptions. 

First :  If  the  defendant  is  privileged  from  arrest,  either  by  right 
of  peerage,  or  as  a  member  of  parliament,  and  the  bill  is  for  relief: 
as  soon  as  the  time  for  answering  has  expired,  the  plaintiff  instead 
of  issuing  an  attachment,  may  move,  as  of  course,  for  a  sequestra- 
tion nisi^  on  an  affidavit  of  the  delivery  of  the  interrogatories,  and 
the  Record  and  Writ  Clerks'  certificate  that  no  answer  thereto  has 
been  put  in.^  The  order  must  be  served  personally  upon  the  de- 
fendant ;  and  at  the  expiration  of  the  time  limited  in  such  order 
nisi  for  showing  cause,^  the  plaintiff  may  move,  as  of  course,  to 
make  the  order  absolute,  upon  proof  by  affidavit  of  service  of  the 


1  Port,  Chap.  XXVI.  §  7. 

«  Ord.XXlI. 

S  -Port,  p.  518e<feo. 

<  For  form  of  order,  see  Seton,  1261, 


Mo.  6;  and  for  forms  of  motioii  paper 
affidavit,  see  Vol.  III. 

s  As  to  showing  caosSt  sae  Huna 
Hagan,  16  Jar.  687,  V.  C.  K. 
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order  ntsiy  and  by  the  Record  and  Writ  Clerk's  certificate  that  no  .  Or.  X.  §  a. 
answer  has  been  filed,  and  the  Registrar's  certificate  that  no  cause   "-*"  r — "^ 
has  been  shown.^ 

Upon  the  order  for  the  sequestration  being  made  absolute,  the  sm  may  th«o 
plaintiff  is  entitled*  to  have  the  bill  taken  pro  con/essOy  as  in  the  I^^J^ewo. 
case  of  unprivileged  parties  against  whom  sequestration  has  issued.* 

I^  however,  the  bill  is  for  discovery,^  it  is  not  necessary  for  the  when  bill  fyr 
plaintiff  to  obtain  a  sequestration;  but  after  the  time  for  answer-  ^ij«>v«y,  it 
ing  has  expired,  and  an  appearance  has  been  entered  by  the  defend-  default  of 
ant,  or  by  the  plaintiff  on  his  default,*  the  plaintiff  may  apply  at  tiScen  %^ 
once  to  have  the  bill  taken  pro  confesso^^  and  thereupon  the  Court  ^fi^^ 
is  empowered  to  make  an  order,  that  the  bill  be  so  taken,  unless  queBtimtioa; 
the  defendant  shall,  within  eight  days  after  being  served  with  the 
order,  show  good  cause  to  the  qontraryJ    The  order  is  obtained 
on  ex  parte  motion,  supported  by  an  affidavit  of  the  delivery  of 
the  interrogatories,  and  the  Record  and  Writ  Clerk's  certificate  of 
defiiult ;  *  and  the  order  will  be  confirmed,  in  like  manner  as  an 
order  for  a  sequestration  is  made  absolute.*    When  such  order  has  g^d  be  read 
been  pronounced,  the  bill,  or  an  examined  copy  thereof^  may  be  »"  evidence, 
taken  and  read  in  any  Court  of  Law  or  £quity  as  evidence  of  the  admitting 
same  &ct8,  and  on  behalf  of  the  same  parties,  as  could  an  answer  ^Ju******  ^ 
admitting  the  contents  of  the  bill.^*  < 

Where  the  Attorney-General,  being  a  defendant  to  a  suit,  fails  Attoniej- 
to  answer  within  a  reasonable  time,  an  order  may  be  obtained  that  General, 
he  put  in  his  answer  within  a  week  after  service  thereof;  or  in  de- 
fault, that,  as  against  him,  the  bill  may  be  taken  pro  co^fesso,^ 

In  the  case  of  a  corporation  aggregate,  not  answering  within  the  corporatloiw 
time  limited,  the  plaintiff  may  issue  the  same  writs  of  distringas  ^&P^^^ 
successively,  and  in  the  same  manner,  as  it  is  before  stated  may  be 
done  to  compel  appearance ;  ^*  and  should  the  corporation  stand  out 


1  Braith waiters  Pr.  297;  see  Matter  of 
Yanderbik,  4  John.  Ch.  68.  For  form  of 
order,  see  Seton,  1261,  No.  6;  and  for 
forms  of  motion  paper  and  affidaTit,  see 
Vol.  in. 

s  Jones  9.  Davis,  17  Yes.  868;  LogAn  v. 
Grant,  1  Had.  626. 

s  See  anU,  pp.  494,  495 ;  and  see  Braith- 
waiters  Pr.  297. 

4  Jones  V.  l>>ivis,  «6»  wp. ;  and  see  po$t^ 
Chap.  XXXiV.  §  2,  BUU  ofDiteooery, 

»  Either  under  11  Geo.  iV.  &  1  Will.  IV. 
e.  86,  §  12,  or  Ord.  X.  4-7,  it  would  seem. 
Bmitbwaite's  Pr.  298. 

4  2>e6  U*Brien  v.  'Manders,  2.  Irish  Eq. 
89;  WiUono.  Shawe,  Craw.  &  Diz,62; 
StAffbrd  V.  Bum,  4  Paige,  660. 

If  a  defendant,  a^r  appearing,  will  not 
answer,  the  bill  will  be  taken  oft>  amfeuo. 
Caines  v.  Kisher,  1  John.  Oh.  8.  And 
where  the  bill  is  tor  relief  only,  and  stutes 
sufficient  eround,  the  process  for  contempt 
to  compel   an  answer  ia  not  necessary. 

VOL.  L 


Ibid,  In  New  Jersey,  a  decree  pro  eon- 
fato  ma^  be  taken  at  any  time,  after  the 
time  limited  for  ihe  defendant  to  plettd, 
answer,  or  demurrer,  hits  expired.  It  may 
be  taken  without  notice,  and  of  course, 
unless  it  appear  that  some  prejudice  will 
thereby  accrue  to  the  adverse  party.  Oak- 
ley V.  O'Neill,  1  Green  Ch  287;  see  Nes- 
bit  V.  St.  Patrick's  Church.  1  Stockt.  (N. 
J.)  76. 
7  11  Geo.  IV.  &  1  Will.  IV.  c.  86,  §  18. 

*  For  forms  of  motion  paper  and  affi- 
davit, see  Vol.  III. 

•  Ants,  pp.  496.  497. 

10  ll*Geo.  IV.  &  1  Win.  IV.  c.  86,  §  14. 

11  Groom  v.  The  Attomejr-General,  9 
Sim.  826.  Now,  however,  it  is  unusual  to 
ask  for  anv  answer  from  the  Atiomey- 
Ganeral.  For  form  of  motion  paper,  see 
Vol.  III. 

u  See  ofite,  p.  477;  McKim  «.  Odom,  8 
Bland,  407,  426. 
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Ch.  X.  §  2. 


InfaDts,  and 
peraons  of 
unsound 
mind  not  so 
found. 


Infants  not 
osually 
required  to 
answer. 


Married 
women. 


Wife  not 
bound  to  join 
in  husband's 
answer. 


process  till  the  order  absolute  for  sequestration  issue,  then  the 
plaintiff,  upon  obtaining  such  order,  may  move,  as  of  course,  to 
have  the  bill  taken  pro  confesao} 

Upon  default  made  in  answering  by  an  infant  defendant^  or  by 
a  defendant  of  weak  or  unsound  mind  not  so  found  by  inquisition, 
the  Court  will,  upon  the  special  motion  of  the  plaintiff  order  a 
solicitor  to  be  assigned  guardian,  by  whom  such  defendant  may 
answer  the  bill  and  defend  the  suit.^  The  practice  as  to  this  mo- 
tion, and  the  affidavit  required  in  support  of  it,  are  similar  to  the 
practice,  before  explained,  in  the  case  of  default  in  appearance.* 
Even  when  the  infant  is  a  married  woman,  a  guardian  must  be 
appointed  to  put  in  an  answer  on  her  behalf.*  As  we  have  seen, 
however,  no  answer  should  now  be  required  from  an  inflEint  defend- 
ant. 

In  general,  when  a  husband  and  wife  are  made  defendants  to  a 
cause,  and  no  special  order  has  been  made  with  respect  to  the 
plaintiff's  right  to  demand  an  answer,  or  affecting  the  liabilities  of 
either  husband  or  \idfe  for  not  duly  answering,  the  plaintiff  is  en- 
titled to  have  their  joint  answer,  within  the  ordinary  period  after 
service  of  the  interrogatories ;  and  in  default  of  such  joint  answer 
being  put  in,  the  husband  alone  incurs  all  the  ordinary  conse- 
quences of  contempt.*  Their  respective  rights  and  liabilities  are, 
however,  often  varied  upon  the  application,  either  of  the  plaintiff, 
or  of  the  husband,  or  the  wife ;  and  the  circumstances  under  which 
such  an  application  may  be  made  to  the  Court,  and  the  coarse  of 
practice  in  relation  thereto,  have  been  ftdly  explained  in  a  former 
part  of  this  treatise.' 

When  a  husband  is  willing  to  answer  jointly,  it  must  not  be 
supposed  that  the  wife  is  bound  to  acquiesce  in  any  answer  the 
husband  may  please  to  put  in ;  nor  is  the  husband  justified  in 


1  Bmith waiters  Pr.  297.  Angell&Ames, 
Corp.  §  667  tt  KO.  For  form  of  order, 
see  Seton,  1266,  No.  4;  and  fur  form  of 
motion  paper,  see  Vol   III. 

a  Ord.  VII.  8. 

8  An*e^  p.  476.  Where  the  infant  had 
appeared,  service  of  the  notice  of  motion 
on  the  solicitor  who  had  entered  the  ap- 

Esarance  was  held  sufficient.  Co(;k8on  v. 
ee,  16  Sim.«02.  In  Bentley  r.  Roblison, 
9  Hare  Ap.  76,  a  guardian  wbs  appointed 
for  an  infant  not  in  default,  on  the  appli- 
cation of  the  plnintiff;  no  answer  being 
required.  Where  the  infant  has  tttready 
appeared  by  a  guardian  ad  litems  the 
guardmn  may  be  piviceeded  Mgainst  in  the 
same  manner  as  other  persons,  to  compel 
an  answer.    1  Uoff.  Ch.  Fr.  182. 

*  Colman  r.  Northcote,  2  Hare,  147, 
and  ca^es  cited,  ib.  148  n. ;  7  Jur.  628;  and 
see  an^e,  pp.  168,  188. 

s  Gee  V.  Cottle,  8  M.  &  C.  180;  Steele 


V.  Plomer,  2  PhU.  782,  n.  (a);  1  M'N.  & 
6.  88;  better  reported  18  Jur.  177;  «« 
Metier  V.  Metier,  4  C.  E.  Green  (N  J.), 
467 ;  Bird  v.  Davis,  1  McCarter  (N.  J. ),  477. 
The  plaintiff  maj  stipulate  to  receiTe  th^ 
joint  answer  sworn  to  by  the  hustMLod 
alone.    Leavitt  v.  Cruser,  1  Paige,  422. 

0  Ante^  pp.  180,  181;  see  Collard  r 
Smith,  2  he&iley  (N.  J.},  45.  If  the  wiie 
be  absent,  the  husb^tnd  maj  obtain  time 
to  issue  a  commission  to  obtain  the  wife's 
oath  to  the  answer,  and  if  she  reftt«e  to 
answer,  the  bill  mav  be  taken  pro  ctm- 
Jetao  against  her.  Levitt  v.  Cnig«r,  1 
Paige,  422;  Ferguson  v.  Smithy  2  John. 
Ch.  139.  But  in  New  Jerrnr,  if  the 
husband  be  served,  and  the  wife  oe  oat  of 
the  State,  it  is  necessary  to  have  an  order 
ot  publication  against  lier,  unless  the  hus- 
band appear  ibr  her.  Ualst  Dig.  170- 
174;  Chanceiy  Role,  28. 
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using  menaces,  to  constrain  her  consent  to  an  answer  contrary  to 
her  belief:  for  such  conduct,  a  husband  is  punishable  as  for  a  con- 
tempt, and  the  wife,  thus  conscientiously  dissenting,  may,  upon 
application  to  the  Court,  obtain  an  order  to  answer  separately.^ 

The  separate  answer  of  a  married  woman  cannot  (except  where 
her  husband  is  a  plaintiff)  ^  be  filed  without  a  previous  order  for 
that  purpose ;  •  nor  can  she  be  viewed  as  a  substantial  party  to  the 
suit,  until  such  order  be  obtained  ;  and  she  is  entitled  to  compute 
the  full  time  for  answering  from  the  date  of  the  order  allowing  her 
to  answer  separately,  without  regard  to  any  orders  for  time  previ- 
ously granted  to  her  husband.* 

Where  an  order  for  a  married  woman  to  answer  separately  has 
been  obtained,  the  plaintiff  may  proceed  to  compel  an  answer  by 
attachment ;  and  this  right  would  seem  to  exist  in  the  plaintiff, 
whatever  be  the  object  of  the  suit,  whether  relating  to  the  separate 
estate  of  the  wife  or  not.'  The  attachment  will  not,  however,  be 
issued  without  an  order :  which  may  be  obtained  on  an  ex  parte 
motion,'  where  the  order  to  answer  separately  has  been  obtained 
by  the  manied  woman,. but  where  it  has  been  obtained  by  the 
plaintiff,  or  the  husband,  notice  of  the  motion  should,  it  seems,  be 
given  to  her.' 

Where  the  husband  is  positively  unable  to  conform  to  the  ordi- 
nary' practice  of  putting  in  a  joint  answer,  an  order  will  be  granted, 
upon  his  application,  for  him  to  answer  separately,  and  he  is  then 
exonerated  from  all  liability  for  his  wife's  default ; '  but  the  motion 
for  this  purpose  should  be  made  before  he  is  in  contempt,  as  the 
Court  will  not,  after  he  has  made  default,  give  him  an  indulgence 
to  the  prejudice  of  the  plaintiff's  interests.®  To  support  such  an 
application,  the  husband  must  show,  by  his  own  affidavit,  that  his 
wife  lives  apart,  and  that  he  has  no  influence  over  her,  or  otherwise 
prove  his  inability  to  answer  for  her.*'  Notice  of  the  motion 
should  be  given  to  the  plaintiff,  and  alsp  to  the  wife."  It  seems, 
too,  that  the  order  ought  to  direct  the  wife  to  answer  separately, 


Ch.  X.  §  2, 


Separate  ■ 
answer  .of 
wife  cannot 
be  filed  with- 
out order. 


Where  order 
to  answer 
separately 
has  been 
obtained,  her 
answer  maj 
be  compelled. 


Husband 
unable  to  put 
in  a  joint 
answer, 

may  obtain 
order  for  him 
to  answer 
separately ; 

ht.w 
obtained. 


1  £x  parte  H^Isam,  2  Atk.  60;  ante,  p. 
181. 

2  Anie,  p.  182. 

s  Garey  v.  Whittingham,  1  S.  &  S.  163; 
but  no  such  order  is  necessary  whenever 
the  wife  is  to  be  considered  as  a  /erne 
$uU ;  anie,  p.  17b. 

*  Jackson  v.  Haworth,  1  S.  &  S.  101, 
antef  p.  183. 

&  Dubois  V  Hole,  2  Vern.  618;  and  see 
Ottwuy  «.  Wing,  12  Sim.  90;  Travers  v. 
Buckly,  1  Ves.  8.  384,  386;  1  Dick.  138; 
Kipp  v  Hanna,  2  Bland,  26. 

»  rhickness^e  v.  Acton,  15  Jur.  1052,  Y. 
C.  T.;  Home  v.  Patrick^  80  Beav.  405;  8 
Jur.  N  S  851;  Bull  v.  Withey,  9  Jur.  N. 
S.  594,  V.  C.  8.  For  forms  ot  motion  pa- 
per and  affidavit,  see  VoL  III. 


f  Graham  o.  Fitch,  2  De  6.  &  S.  246; 
12  Jur.  833;  contra,  Taylor  v.  Taylor,  12 
Beav.  271;  and  see  Bunhell  v.  Busbell,  1 
S.  &  S.  164;  and  cases  cited  12  Beav. 
27 1,  n.*  For  form  of  order,  see  Set  on,  1256, 
No.  7 ;  and  for  forms  of  notice  of  motion 
and  affidavits  nee  Vol.  ill. 

8  Gan-y  v  Whittingham,  1  S.  &  S.  163; 
Braiihwaite's  Pr.  165 ;  see  Leavitt  v.  Cru- 
ger,  1  Paige,  422. 

0  Gee  p.  Cottle,  8  M.  &  C.  180,  182; 
ante,  p.  498.  For  form  of  affidavit,  i>ee 
Vol.  III. 

10  Barrv  v.  Cane,  3  Mad.  472;  ante,  pp. 
177,  457. 

11  bunyan  v  Mortimer,  6  Mad.  278; 
Garey  v.'  Whittingham,  uln  tup.  For  form 
of  notice  of  motion,  see  Vol.  III.   ' 
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Cb.  X.  §  2. 


Husband 
should  obtain 
order,  before 
filing  his  sep- 
arate answer. 


Where 
husband  a 
lunatic. 
plfuntuTmay 
obtain  order 
for  wife  to 
answer 
separately. 


Defendant 
unable  to 
answer  from 
poverty: 


inquiry 
whether  he 
is  so; 


if  true, 
counsel  and 
solicitor  are 
assigned  him. 


as  well  as  the  husband :  otherwise  the  plaintiiT  may  have  to  9fip\j 
again,  before  he  can  bring  the  wife  before  the  CJourt. 

In  all  cases  where  the  husband  wishes  to  answer  separately,  an 
order  to  that  effect  ought  in  strictness  to  be  obtained,  before  his 
answer  is  put  in.  There  are  cases,  however,  where  he  has  answered 
separately  without  order,  and  then  applied  to  the  Court  that  he 
might  not  be  liable  to  process,  on  account  of  his  wife's  de&ult  in 
answering ;  and  the  application  being  made  before  any  notice  <^ 
the  irregularity  in  filing  the  answer,  the  Court  has  made  the  order.* 
But  such  a  course  is  irregular,  and,  upon  motion  of  the  plaintiff 
the  separate  answer  of  the  husband  will  \^  ordered  to  be  taken 
off  the  file." 

If  the  impossibility  of  obtaining  a  joint  answer  arises,  not  from 
the  reftisal  of  the*  wife,  but  from  the  lunacy  of  the  husband,  an 
order  for  the  wife  to  answer  separately  will  be  made,  upon  a  like 
application  of  the  plaintiff.'  In  such  a  case,  however,  as  well  as  in 
other  cases  where  it  appears  to  the  Court  that  the  defendant  is  a 
person  of  weak  or  unsound  mind,  not  found  such  by  inquisition, 
the  Court  may,  upon  the  application  of  the  plaintiff  appoint  one 
of  the  solicitors  of  the  Court  guardian  of  the  defendant,  by  whom 
he  may  appear  to  and  answer  the  bill :  ^  but,  in  such  a  case,  no 
answer  should  be  required. 

It  now  remains  to  be  considered  in  what  manner  the  Statutes 
and  General  Orders  protect  a  defendant  unable,  from  poverty,  to 
put  in  an  answer ;  and  prevent  a  party,  under  such  circumstances, 
being  uselessly  detained  in  custody. 

If  a  defendant  is  brought  up  in  custody  for  want  of  his  answer,^ 
and  makes  oath  in  Court,*  that  he  is  unable,  by  reason  of  poverty, 
to  employ  a  solicitor  to  put  in  his  answer,  the  Court,  if  not 
satisfied  of  the  truth  of  that  allegation,  may  direct  an  inquiry  as 
to  the  truth  thereof;  ^  and  may  appoint  a  solicitor  to  conduct  such 
inquiry  on  the  behalf  of  such  defendant ;  and  if  it  is  ascertained, 
by  means  of  such  inquiry,  or  if  the  Court  is  satisfied  without  sudi 
inquiry,®  that  such  defendant  is  unable,  by  reason  of  poverty,  to 
employ  a  solicitor  to  put  in  his  answer,  the  Court  may  assign  a 
solicitor  and  counsel  for  such  defendant,  to  enable  him  to  put  in 


^  Bany  v.  Cane,  vbi  8iq>,;  Pavie  «. 
A*Gourt,  1  Dick.  18;  ante,  p.  180. 

s  Gee  V.  Cottle,  vbi  tup.;  and  see 
Nichols  0.  Waid,  2  M'N.  &  G.  140;  anU, 
p.  177.  For  form  of  notice  of  motion,  see 
Vol.  III. 

<  Estoonrt  v.  Ewington,  9  Sim.  262;  2 
Jur.  414. 

«  Ord.  VII.  8;  ante,  pp.  176,  476.  A  fe- 
male defendant,  niimHrried,  above  mxiy 
years  ufage^  who  liHd  been  deaf  and  dumb 
ftt)m  her  infancy,  was  admitted  to  appear 
and  defend  by  guardian.    Markle  v.  Mar- 


kle,4  John.  Ch.  168.  Where  a  lunatic  b«B 
appeared  by  coiumitree,  the  pnictioe  to 
compel  sn  answer  by  committee  is  tibe 
same  tw  in  case  of  other  persons.  1  Hoff. 
Ch.  Pr.  182. 

«  jlnte,  pp.  490,  491. 

^  The  oath  is  administered  by  the  Recia> 
trar;  see  11  Geo.  IV.  &  1  WUt.  lY.  c.  SC» 
§  16,  r.  6. 

7  Pending  the  inquiry,  it  seems  tkat 
time  does  not  run  against  the  plaintiC 
Potts  V.  Whitmore,  8  Beav  S17, 119. 

•  Davies  v.  Kixon,  11 W.  K.6S,  Y.C  K. 
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his  answer.^    It  would  seem,  that  the  application  must  be  made    Ch.  X.  §  s. 
by  the  defendant,  and  not  by  the  plaintiff.^  ^*" — v^-^ 

When  an  inquiry  is  thus  directed,  an  order  to  that  effect  is  Plaintiff  can- 
drawn  up ;  ■  a  certified  copy  of  it  is  left  at  the  chambers  of  the  ^q,5r^/ 
Judge  to  whose  Court  the  cause  is  attached ;  and  a  summons  to         . 
proceed  on  the  inquiry  is  thereupon  taken  out**  and  served  on  proMoutod. 
the  plaintiff's  solicitor.    On  the  return  of  the  summons,  an  affi- 
davit by  the  defendant  of  his  poverty,  or  other  evidence  thereof 
is  adduced  on  his  behalf;^   the   plaintiff's  counter  evidence,  if 
any,  is  heard;  apd  the  Chief  Clerk  makes  his  certificate  of  the 
result  of  the  inquiry ;  which  is  afterwards  completed  in  the  ordi- 
nary way.* 

If  the  certificate  is  in  favor  of  the  defendant,  he  may  apply,  by  loquiiy 
ex  parte  motion,  that  a  counsel  and  solicitor  may  be  assigned  ""wwed: 
him  to  put  in  his  answer,  and  defend  the  suit,  in  formd  pauperis^ 
The  counsel  and  solicitor  to  the  Suitors'  Fund  are  usually  assigned 
him.    The  order  may  also  direct  a  habeas  corpus  to  issue,  to  bring  Defendant's 
up  the  defendant  for  the  purpose  of  taking  the  bill  pro  confesso^  ppoceedinga; 
in  the  event  of  the  answer  not  being   put  in  the  mean  time.^ 
When  the  answer  has  been  put  in,  the  defendant  may  apply, 
on  motion,  supported  by  the  Record  and  Writ  Clerk's  certificate 
of  the  answer  being  filed,  that  he  may  be  discharged  out  of 
custody  as  to   his   contempt   in  not  answering,    and  that  the 
plaintiff's  costs  of  such  contempt  may  be  paid  out  of  the  Suitors' 
Fund.' 

« 

Where,  however,  the  defendant,  though  the  certificate  is  in  his  puintiff^s 
iavor,  neglects  to  apply  for  the  assignment  of  counsel  and  a  pro<»«din«»- 
solicitor,*®  or  where  the  Chief  Clerk  certifies  that  the  defendant 
is  not  too  poor  to  put  in  his  answer,  or  where,  by  reason  of  the 
obstinacy  of  the  defendant  in  withholding  information  as  to  his 
means,  the  inquiry  has  fiuled,**  the  plaintiff  may  move  ex  parte  *' 


1  Old.  XII.  4;  nnd  see  11  Geo.  lY  &  1 
Will.  IV.  c.  86,  §  16,  r.  6;  see  also  23  &  24 
Tic.  0. 149,  §  4,  which  is  in  nearly  the  same 
words  as  Ora.  XII.  4. 

*  See  Watkin  v.  Parker,  1  M.  &C.  370; 
Garrod  v.  Holden,  4  Beay.  246.  These 
caiies  were,  however,  decided  on  the  6th 
Rule  r>r  11  Geo.  IV.  &  1  Will,  c  86,  §  16. 
In  Bsvly  v,  Ba>My,  11  Beav.  266,  it  was 
held,  that  the  7th  Rule  applied  to  a  de- 
fendant defending  in  a  representative  char- 
ACter,  after  a  snccesiiful  inquiry  under  the 
eth. 

<  For  form  of  order,  see  Seton,  1278,  No. 
12;  and  for  form  of  order,  without  inquiry, 
A.  1272,  No.  11. 

*  For  form  of  summons,  see  Vol.  III. 
By  Ord.  XII.  6,  notice  in  writing  of  the 
order,  and  of  everr  summons  to  proceed 
thereon,  must  be  serred  on  the  solicitor  to 
the  Suitors*  Fund. 


^  See  Williams  «.  Parkinson,  6  Sim.  74, 
76. 

•  See  poiU  Chap.  XXIX.,  Proeee<Hng$ 
m  the  Judge*i  Chtanbers.  The  solicitor  to 
the  Suitors*  Fund  usually  conducts  the  in- 
quiry  on  behalf  of  the  defendant. 

7  For  form  of  motion  paper,  see  Vol.  III. 

8  Welford  v.  Diiniell,  9  Sim.  652 

*  For  form  of  order,  see  Seton,  1278,  No. 
16;  sod  for  form  of  motion  paper,  see  Vol. 
III.  Bv  Ord.  XII.  6,  notice  in  writing  of 
the  application  muRt  be  ser^'ed  on  the  so- 
licitor of  the  Suitors*  Fund,  two  dear  da\s 
at  least  before  it  is  intended  to  be  made. 

^^  Tattershall  v.  Crampton,  cited  Soion« 
1273. 

U  Williams  v  Parkinson,  6  Sim.  74. 

^  For  form  of  order,  i<ee  Seton,  1278,  No. 
14;  and  for  form  of  motion  paper,  see  Vol. 

m. 
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Solicitor  to 
Suitore'  Fee 
Fund  to  visit 
Whitecroes 
Street  Prison 
four  times  a 
year; 


exateine  the 
prisoners  in 
contempt; 
and  report 
thereon  to 
Lord 
Chancellor, 

whomaj 
assi^  a 
solicitor. 


Jailers  to 
make  reports 
to  Lord  Chan- 
cellor, of  all 
Chancery 
prisoners  in 
other  prisons. 


On  oath  of 
poverty, 


Lord  Chan- 
cellor may  di- 
rect inqmry, 


for  a  habeas  corpus  to  bring  the  defendant  to  the  bar;^  and 
on  his  being  brought  up,  may  apply  to  have  the  bill  taken  pro 
confesso ;  and  an  order  may  bl3  made  accordingly,  in  the  manner 
before  explained.* 

In  order  to  prevent  the  possibility  of  any  prisoner  being  Buffered 
to  remain  in  neglected  imprisonment,  without  reaping  the  benefit 
of  the  provisions  above  mentioned,  for  the  relief  of  defendants 
whose  only  reason  for  non-compliance  with  the  rules  of  the  Court 
is  poverty,  it  is  enacted  that,  in  the  last  week  of  each  of  the 
months  of  January,  April,  July,  and  October  in  every  year,  the 
solicitor  to  the  Suitors'  Fund  for  the  time  being,  or-  some  other 
officer  of  the  Court  of  Chancery  to  be  appointed  by  the  Lord 
Chancellor  from  time  to  time,  shall  visit  Whitecross  Street 
Prison,'  and  exanune  the  prisoners  confined  there  for  conteinpt» 
and  shall  report  his  opinion  on  their  respective  cases  to  the  Lord 
Chancellor ;  and  thereupon  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, if  he  shall  think  fit,  to  assign  a  solicitor  to  any  such  pris- 
oner, not  only  for  defending  him  in  forma  pauperis^  but  generally 
for  taking  such  steps  on  his  behalf  as  the  nature  of  the  case  may 
require ;  and  to  make  all  or  any  such  orders  as  the  Lord  Chan- 
cellor was  empowered  to  make,  after  the  like  report  of  a  Master 
under  the  seventh  rule  of  the  11  Geo.  IV.  &  1  Will.  H^.  c  36, 
§16.* 

It  is  further  enacted,  that  when  any  person  shall  be  committed 
to  any  prison,  other  than  Whitecross  Street  Prison,*  under  any 
writ  or  order  of  the  Court  of  Chancer}^  the  jailer  or  keeper  of 
the  prison  in  which  such  person  shall  be  confined  shall,  within 
fourteen  days  after  such  person  shall  have  been  in  the  custody  of 
such  jailer  or  keeper,  make  a  report  to  the  Lord  Chancellor,  con- 
taining the  name  and  description  of  such  prisoner,  with  the  caose 
and  date  of  his  commitment,  and  a  copy  of  the  writ  or  order 
under  which  he  was  committed ;  and  if  such  prisoner  shall  make 
oath,  before  one  of  the  visiting  Justices  of  such  jail,  or  a  commis- 
sioner for  taking  oaths  in  the  Court  of  Chancery,  that  he  is  unable 
by  reason  9f  poverty  to  employ  a  solicitor,  the  report  shall  contain 
a  statement  to  that  effect ;  and  it  shall  thereupon  be  lawiiil  for  the 
Lord  Chancellor  to  direct  the  solicitor  to  the  Suitors'  Fund  to 
ascertain  the  truth  of  such  statement,  and  if  true  to  take  sach 


1  As  to  the  mode  of  issuing  the  writ,  see 
antty  p.  401;  and  for  forms  of  the  writ,  in- 
dorsement, and  preect/7e,  see  Vol.  III. 

»  Bull  «.  Falkner,  11  Jur.  286,  V.  C  K. 
B.  Kor  fonn  of  order  in  such  case,  see 
Seron,  1278,  No.  14;  and  see  an/«,  p.  492. 

*  Substituted  for  the  Queen's  Prison,  by 
25  &  26  Vic.  c.  104,  §  2. 

4  28  &  24  Vic.  c.  149,  |  2.  For  form  of 
order,  see  Seton,  1272,  No.  9;  and  see  tft. 


1 284.  No.  16.  The  solicitor  to  the  Suitors* 
Fund  is  usually  as.«ignf  d  the  solicitor;  and 
the  counsel  to  that  fund  It  usually  assigDcd 
the  defendant's  counsel.  The  order  may 
also  be  made  by  the  Lords  Jastices.  ii 
&  24  Vic.  c.  149,  §  18;  and  it  may  ba 
obtained  on  motion  ofoouree.  LavtoniL 
Mortimore,  2  De  6.,  F.  &  J.  868 ;  and  sea 
atUe,  p.  164. 
«  See  23  &  24  Vic  c  149,  §  a. 
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steps,  on  behalf  of  any  such  prisoner,  as  the  nature  of  the  case  may  Ch,  X.  §  a. 

require ;  and  the  Lord  Chancellor  may  thereupon,  if  he  shall  see  ^*- — v^-^ 

fit,  make  such  order  or  orders  as  he  is  empowered  to  make  under  and  assign 

the  second  section  of  the  Act,  which  is  above  set  forth.*  wbcitor. 

By  the  seventh  rule  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15,  Ckwta  of  con- 

the  Court  is  authorized  to  order  that  the  costs  of  the  contempt  ^ered^ut* 

of  any  such  prisoner  shall  be  paid  out  of  the  Suitors'  Fund,"  of  Suitors' 
and  that  any  such  prisoner,  having  previously  done  such  acts  as 

the  Court  shall  direct,  shall  be  discharged  out  of  custody ;  but,  if  Provijuon  for 

any  such  defendant  become  entitled  to  any  ftinds  out  of  the  cause,  ^ent™^**"^ 
the  same  are  to  be  applied,  under  the  direction  of  the  Court,  in 
the    first  instance   to  the  reimbursement    of  the  Suitors'  Fund.* 

Applications  to  the  Court  under  these  provisions  must  be  made  to  Application 

the  Lord  Chancellor  or  Lords  Justices;*  and  as  they  are  entirely  J^coSfof 

framed  for  the  relief  of  defendants,  no  such  order  can  be  made  Appeal. 
on  the  application  of  the  plaintiff.* 

It  is  also  provided,  that  it  shall  be  lawful  for  the  solicitor  to  visitor  of 

the  Suitors'  Fund,  or  other  ofllcer  visiting  the  prison,  to  examine  pri«>n««  . 

^,  .  -I      M        1  11  1  •   1  "»■▼  examine 

the  prisoners  and  all  other  persons  whom  he  may  thmk  proper,  thein,or  other 

upon  oath,  and  to  administer  an  oath  or  oaths  to  any  such  pris-  J^JJ*"**  °° 

oner  and  other  persons  accordingly,  and  to  cause    any  officers,  and  order 

clerks,  and  ministers  of  any  Court  of  Law  or  Equity  to  brine:  production  of 

^      .^  o    doctunents* 

and  produce  upon  oath  before  him  any  records,  orders,  books, 
papers,  or  other  writings  belonging  to  the  said  Courts,  or  to  any 
of  the  officers  within  the  same,  as  such  officers.* 

If  it  appears  to  the  satisfaction  of  the  Court,  that  any  prisoner  wher« 
is  an  idiot,  lunatic,  or  of  unsound  mind,  the  Court  may  appoint  Pj;»«on«"' « 
a  guardian  to  put  in  his  answer  and  discharge  the  defendant :  mind; 
providing  for  the  costs  as    shall    seem  just;   and  if  the  Court 
shall  see  fit,  the  defence  may  be  made  by  such  guardian  informd 
pauperis? 

The  above  provisions  prevent  the  possibility  of  a  defendant  orwher« 
being  detained  in  custody  in  consequence  of  his  not  being  able,  o*»t>^*«- 
by  reason  of  poverty,  or  of  insanity  or  imbecility  of  mind,  to 
put  in  his  answer  in  the  ordinary  way.    But  it  frequently  happens 

I  23  &  24  Vic.  c.  149,  §  5.  The  like  oi^  into  the  Suitors*.  Fond.  For  orders  under 
der  asffi^ning  a  solicitor  Hud  counsel  may  these  sections,  see  Seton,  1278,  Nns.  16, 16. 
be  made  in  this  ca«e  a^  under  §  4,  ante,  ^p.  In  Ward  v.  Woodcock,  b  L.  T.  N.  S  616, 
600, 501  :aiid  by  the  Lonis  Justices,  as  well  L  C,  nn  order  for  payment  of  the  plain- 
as  by  the  Lord  Chancellor.  28  &  24  Vic*  tift's  costs  of  defendMnfs  contempt,  in  dis- 
e  149,  §  18.  For  form  of  order  under  §  6,  obeying  an  injunction,  wns  refused. 
aee  Se  on,  1272,  No.  10.  4*23  &  24  Vic.  c.  149,  §  18. 

s  And  this  may  be  don<>  where  the  de-  ^  Watkin  v.   Parker,  1  M.  &  C  870; 

feu'lant  is  an  executor.    Bayly  v.  Bavly,  Garrod  v.  Holden,  4  Beav.  245;  ante,  pp. 

11  Beav.  256.  600,  601,  note. 


<  See  also  28  &  24  Vic.  c.    149,  §  6,  •  28  &  24  Vie.  c.  149,  §  8. 

which  contain^  similar  provi«ions  as  to  7  11  Geo.  IV.  &  1  Will.  IV.  c.  86,  §  16, 

eoet«.  and  provides  aUo  tnat  any  co«ts  to       r.  9.    As  to  the  appointment  of  guardiuns 


the  defendant  may  become  entitled       ad  tiiem,  and  a^  to  defending  in  /ormd 
In  the  suit  or  proceedings,  shall  be  paid      pcngperit^  see  ante,  pp.  164.  166, 176. 
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that  a  defendant  is  obstinate,  and  refuses  either  to  appear  or  to 
put  in  his  answer,  although  he  has  not  the  excuse  of  poverty  or 
want  of  intellect  to  justify  his  refusal.  In  such  cases,  the  plain- 
tiff may  obtain  justice,  in  one  or  other  of  the  modes  above 
pointed  out. 


Party  in  con- 
tempt cannot 
make  any   ' 
application  to 
the  Court 


Where  appli- 
cation stands 
over,  and  a 
contempt  is 
incurred 
before  its 
renewal. 

Contemner 
may  move  to 
defend  t« 

pamptnu 


Section  III. — Effect  of  a  Contempt  upon  the  ProoeeoHnge  m  the 

Cause, 

■ 

Besides  the  personal  and  pecuniary  inconvenience  to  which  a 
party  subjects  himself  by  a  contempt  of  the  ordinary  process  of 
the  Court,  he  places  himself  in  this  Airther  predicament ;  vtizL,  that 
of  not  being  in  a  situation  to  be  heard,  in  any  application  which 
he  may  be  desirous  of  making  to  the  Court.^  Lord  Chief  Baron 
Gilbert  lays  it  down,  that  ^^  upon  this  head  it  is  to  be  observed,  as 
a  general  rule,  that  the  contemnor,  who  is  in  contempt,  i^  never  to 
be  heard,  by  motion  or  otherwise,  till  he  has  cleared  his  contempt, 
and  paid  the  costs :  as,  for  example,  if  he  comes  to  move  for  any 
thing,  or  desires  any  favor,  of  the  Court."  *  Thus,  in  Lord  We$^ 
man  v.  OsbaMisUm^  where  a  defendant,  being  in  contempt  for  not 
putting  in  his  examination  pursuant  to  an  order,  to  avoid  a  seques- 
tration moved  the  Court  that,  upon  his  undertaking  to  pay  in  a 
week's  time  what  should  appear  to  be  due  to  the  plaintiff  all 
further  process  of  contempt  should  be  stayed,  the  Court  declined 
making  any  order  upon  the  motion,  but  directed  the  appellant  to 
clear  his  contempt,  and  then  move ;  and  this  determination  of  the 
Court  was  affirmed  by  the  House  of  Lords,  upon  appeal. 

But  where,  after  a  petition  had  stood  over  at  the  request  of  the 
respondent's  counsel,  for  his  convenience,  the  petitioner  incurred 
a  contempt,  which  had  not  been  cleared  when  the  petition  came 
on  again,  it  was  held,  that  the  petitioner  was,  nevertheless,  entitled 
to  be  heard ;  *  and,  it  seems,  that  a  party  who  is  in  contempt  for 

1  Where  a  party  is  in  contempt,  the 
Court  will  not  grant  an  Application  in  his 
favor,  which  is  not  a  matter  of  strict  riftht, 
until  he  has  purged  his  contempt.  John- 
son V.  Pinney,  1  Psige^  466;  Rogers  v. 
PatersoUf  4  Pnige.  460;  EHingwood  v. 
Stevenson,  4  Snndf.  Ch.  866.  He  will 
not  be  nllowed  to  contradict  the  nllefra^ 
tinns  in  the  bill,  or  bring  forward  any  de- 
fence, or  allege  any  new  fact.  Mosnna 
V  BHFtlett,  8  Porter,  277;  Ssylor*.  Mock- 
bie,  9  Iowa  (1  With.),  209*.  Nor  is  he 
allowed  to  appesr  and  contest  the  plain- 
tiffs demsnd,  before  the  Clerk  and  Master, 
to  whom  the  bill  may  be  referred  to  take 
an  account;  but  the  inhibition  can  at  any 
time  be  removed  by  filing  a  ftill  and  com- 
plete answer.  Mussina  v.  Bartlett,  8  Por- 
ter, 177;    see  Bntherford  o.  MetoaU;  6 


Hayw.  58.  A  defendant,  agaimt 
there  is  primd  fade  evidenoe  of 
g^iilty  of  a  breach  of  an  injunction,  can^ 
not  be  beard  upon  a  motion  to  discharge  a 
9M  txtai  against  him  in  the  samt*  cnost, 
until  he  has  purged  himself  of  the 
t^mpt.  Eyans  v.  Van  Hall,  1  Clarke, 
A  pHrty  in  contempt  may  moye  by 
sel  to  set  aside  the  orderVgainst  him;  far 
eyery  other  purpose  he  must  appear  ta 
vinciiZu.  Odell  v.  Hart,  1  MolL  49S;  ate 
Lane  v.  Ellzey,  4  Hen.  &  M.  504 

a  Glib.    For.     Rom.    lOS;     Vowles   %> 
Young,  9  Yes.  172,  178. 

t  2  Bro.  P.  C.  ed.  Toml.  876  ^  2  Kd.  Ctu 
Ab  222,  PI.  1. 

«  Bristowe  v.  Needham,  2  PhiL  190;  1 
C.  P.  Coop,  t  Cott.  286. 
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non-payment  of  costs,  is  not  thereby  prevented  fix)m  moving  for    Ch.  X.  §  8. 
leave  to  defend  in  formd pcmperia}  ^^    v     -' 

The  rule,  that  a  party  in  contempt  cannot  move  till  he  has  Rule  against 
cleared  his  contempt,  is,  in  practice,  confined  to  cf^s  where  such  ^ntemnorL 
party  comes  forward  voluntarily,  and  asks  for  an  indulgence ;  and,  ^l?*'"^*** 
therefore,  a  defendant  cannot  object  to  a  cause  being  heard  be-  applications. 
cause  the  plaintiff  is  in  contempt.* 

In  like  manner  it  has  been  held,  that  a  mortgagee,  defendant  to  Contemnor 
a  bill  of  foreclosure,  who  is  in  contempt,  could  not  move,  under  the  ^aer  T^GeoI 
7  Greo.  11.  c.  20,  for  a  reference  to  take  an  account  of  the  principal  n*  c  20,  in 
and  interest  due  upon  the  mortgage.*    And  so,  where  a  party  in  suit; 
contempt  had  applied  for  and  obtained  the  costs  of  an  abandoned  nor  have  the 
motion,  under  Lord  Eldon's  order,*  Sir  Lancelot  Shadwell  V.  C,  Slndonod 
upon  motion,  discharged  the  order.*  motion; 

So  also,  where  a  motion  had  been  refused  with  costs,  it  was  held,  nw  r«»«^ 
that  the  motion  could  not  be  renewed,  though  on  different  grounds,  payment  of 
until  the  costs  had  been  paid.*  Sd^tn'^tion^' 

It  is  to  be  observed,  however,  that  the  rule,  that  a  party  cannot 
move  till  he  has  cleared  his  contempt,  is  confined  to  proceedings  in  ©iSy  t(?pr^ 
the  same  cause ;  and  that  a  party  in  contempt  for  non-obedience  to  J?^^*^  "* 
an  order  in  one  cause,  will  not  be  thereby  prevented  from  making  cause. 
an  application  to  the  Court  in  another  cause  relating  to  a  distinct 
matter,  although  the  parties.to  such  other  cause  may  be  the  same ;  ^ 
and  this  privilege  has  been  carried  to  the  extent  of  allowing  a  de- 
fendant, in  each  of  two  creditors'  suits  to  administer  the  same 
estate,  to  move  in  one  of  them,  in  which  he  was  not  in  contempt, 
to  stay  proceedings  in  the  other,  in  which  he  was.* 

And  although  it  is  the  general  rule  of  the  Court  that  parties  Contempt 
must  clear  their  contempt  before  they  can  be  heard,  yet  the  rule  p^entappU- 
mnst  not  be  understood  as  preventing  their  making  application  to  J?^*?**  ***  ^ 
the  Court  to  discharge,  on  the  ground  of  irregularity,  the  order,  contempt 
by  their  non-obedience  to  which  their  contempt  has  been  incurred ;  SJ^^u^t-. 
therefore,  where  a  defendant,  in  custody  for  a  cont-empt  in  not 
obeying  an  order  to  pay  in  money,  applied  to  the  Court  to  dis- 
charge him  out  of  custody,  on  the  ground  of  irregularity  in  the 
order  (it  having  been  made  pending  an  abatement  of  the  suit),  he 

'  1  Oldfield  V  Cobb<»tt,  1  Phil.  618.  614  Coop.  t.  Cott  207,  where  the  cases  are 

*  RicketU  v.  Momingtori.  7  Sim.  200;  o«»llected  as  to  the  proceedings,  for  bis  own 
«nd  »^e  the  cases  on  this  subject  collected  advantHf^e,  which  a  party  in  contempt 
in  1  C.  P.  Coop,  t  Cott.  208;  see  also  Put*  cannot  take. 

▼oye  V.  Kennard,  2  Gtff.  110;  Frv  v.  Em-  .«  Oldfield  v.  Cobbett,  12  Beav.  91,  05. 

eer«  9  Jor.  N.  S.  1151;  12  W.  R.  97,  V.  7  Clark  v.  Dew,  1  R.  &  M.  108,  107 

C.  W.;  Story  v.  Official  Hnnsirer  of  the  Gomperts  v.  Be^^t,  1  Y.  &  C.  Ex.  619 

National  Insurance  Society,  2  N.  R.  851,  THylor  v.  Taylor,  1  M*N.  &  O.  897,  400 

V.  C.  W.  12  Beav.  220.  228:  Frv  v.  Ernest.  9  Jur^ 

«  Hewitt  9.  M'Cartney,  18  Ves.  660.  N.  S.  1151;  12  W.  R.  97,  V.  C.  W. 

*  Gen.  Ord.  5  Auf^.,  1818;  Sand.  Ord.  •  Turner  v.  Dorpin,  12  Sim.  504;  6  Jnr. 
706;  Bfar.  Ord.  8,  now  OrdlXL.  28.  866;  Morribou  v.  Morrison,  4  Hare,  590; 

«  Ellis  V.  Wnlmslpy.  4  L.  J.  Ch.  60;  9  .Tur.  108;  1  C  P.  Coop,  t  Cott.  216, 
8.  a  wfm,  EUlce  v.  Walmsley,  1  C.  P.      217. 
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but  con- 
temnor  must 
not  mix  up 
other  matters 
with  his 
application. 


Plaintiff  may 
attach  for 
want  of  an 
swer,  though 
in  custody  for 
non-payment 
of  costs  to 
same  defend- 
ant. 

Contemnor 
may  oppose 
special 
application 
against  him; 

may  move  to 
discharge 
order,  by 
appeal; 

may  show 
in^arity 
of  proceed- 
ings under 
thecon  tempt; 

may  g^ve 
notice  of 
motion,  be- 
fore contempt 
cleared ;  ana 
may  proceed 
witJi  a  taxa- 
tion of  costs. 

Contempt  not 
incurred  till 
writ  sealed. 


was  not  only  heard,  but  the  order  for  his  discharge  was  made : 
though,  under  the  circumstances,  without  costs.^  In  such  cases,  it 
is  to  be  observed  that,  in  making  his  application,  the  party  in  con- 
tempt ought  to  confine  his  motion  to  the  object  of  getting  rid  of 
the  order  of  which  he  complains ;  and  that  if  he  embraces  other 
matters  in  his  notice  of  motion,  he  Will  not  be  allowed  to  go  into 
such  other  matters  till  he  has  shown  that  the  order  upon  which 
his  contempt  has  been  incurred  was  irregular.* 

A  plaintiff  is  entitled  to  sue  out  an  attachment  against  a  defend- 
ant for  want  of  answer,  although  he  is  himself  in  castody  for  a 
contempt  in  non-payment  of  costs  to  him." 

It  is  also  to  be  observed,  that  the  circumstance  of  a  party  being 
in  contempt,  will  not  prevent  his  being  heard  in  opposition  to  any 
special  application  which  the  other  side  may  make,  upon  notice 
duly  served  upon  him ;  and  where  a  plaintiff  had  obtained,  from  a 
Vice-Chancellor,  an  order  for  payment  of  a  sum  of  money  into 
Court,  against  a  defendant,  who  was  in  contempt,  the  Lord  Chan- 
cellor allowed  him  to  move  to  discharge  that  order,  on  the  ground 
that  it  was  -a  rehearing  of  the  original  application.^  So  also,  where 
there  is  any  irregularity  in  the  prosecution  of  the  decree  or  order 
obtained  under  the  contempt,  a  party  in  contempt  may  be  heard 
to  obtain  redress.* 

Although  a  party  cannot  move  until  he  has  cleared  his  cont«mpt» 
yet  he  may  give  notice  of  his  motion  before  he  has  done  so ;  •  and 
a  party  to  whom  costs  are  awarded,  may  proceed  in  the  taxation, 
notwithstanding  he  may  be  in  contempt.^ 

Although  a  defendant,  not  appearing  or  answering  within  the 
regular  time,  is  frequently  said  to  be  in  contempt,  yet  it  does  not 
seem  that  the  contempt  is  actually  incurred  until  the  writ  enforc- 
ing obedience  to  the  orders  of  the  Court  has  been  sealed.  Thus, 
after  the  regular  time  for  answering  has  expired,  provided  no  at- 
tachment has  issued  against  a  defendant,  he  may  file  a  joint  de- 
murrer and  answer :  *  which,  had  process  actually  commenced, 
might  have  been  taken  off  the  file  for  irregularity.' 


1  Wilson  t;.  Metcalfe,  MSS.  In  matters 
of  contempt,  exceptions  may  be  taken  on 
the  question  of  jurisdiction,  where  it  is 
distinctly  raised  and  adjudicat^fd  upon  hs 
matter  of  law.,  Androscoggin  and  Ken- 
nebec R.R  Co.  v.  Androscoggin  B.R.  Co., 
49  Maine,  392. 

2  Ibid. ;  1  C.  P.  Coop.  t.  Cott.  216;  4 
Hare,  595. 

>  Wilson  V.  Bares,  9  Sim.  54;  2  Jur. 
107;  8  M.  &  C.  197,  204;  2  Jur.  819;  and 
see  1  C.  P.  Coop,  t  Cott.  220,  where  the 
cases  are  collected  as  to  the  proceedings, 
for  ills  own  advantage,  which  a  party  in 
contempt  may  take. 

*  Parker  ».  Dawson,  6  L.  J.  Ch.  108; 
see  also  £x parte  Chadwick,  15  Jur.  597, 


y.  C.  K.  B  ;  Reeve  v.  Hodsoo,  10  Han 
Ap.  41;  Bickford  v,  Skeeves,  10  Sim. 
198, 196;  S.  C.  nom.  Bickford  v.  Skem, 
3  .Jur.  818;  Futvoye  v.  Kenuaid,  2  Gi£ 
110 

<  King  V.  Biyiint,  8  M.  &  C  101, 19$; 
2  Jur.  106. 

^  Chuck  V,  Cremer,  1  C.  P.  Coop,  t 
Cott.  247. 

7  Newtim  V.  Ricketts,  11  Beav.  67. 

8  East  India  Company  v.  Henchman,  8 
Bro.  C.  C.  872;  Sowerby  r.  Warder,  t 
Cox,  268.  . 

d  Curzon  V.  De  la  Zoucb,  1  Swaa^t. 
185;  1  VVils.  C  C.  469:  see  al^  Atroraet^ 
General  v.  Shield,  11  Beav.  441,  wliere'it 
was  held,  that  taking  an  office  copj  of  tfat 
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It  seems,  that  a  party  in  contempt  can  apply  for  the  purpose  of    Ch.  X.  §  4. 
removing  scandal  from  the  records  of  the  Court.^    Although  it  was   '^'"    r"^-^ 
held  by  Lord  Ck)ttenham,  in   Wilson  v.  Bates^^  that  a  plaintiff  in  Contemnor 
contempt  is  not  precluded  from  availing  himself  of  the  ordinary  Jb^Vemoval 
process  to  enforce  an  answer,  it  appears- that  the  fact  of  his  being  ^^  scandal. 
in  contempt  may  be  made  the  ground  of  a  special  application  by  J^^^*"*^ 
the  defendant  to  stay  proceedings  in  the  cause,  until  such  contempt  stayed  till   ■ 
has  been  cleared.*    And  in  general,  whenever  a  party  in  contempt  dSiredf 
is  entitled  to  be  heard,  th^re  exists  a  right  of  appeal,  and  applica-  Contemnor 
tions  may  be  made  with  immediate  reference  to  the  motion  upon  "^^  appeal, 
which  he  is  so  privileged  to  be  heard,  or  for  the  purpose  of  obtain- 
ing evidence  in  support  of  it* 


Section  IY. — In  what  manner   Contempts  in  Process  may  be 

cleared,  waived,  or  discharged.* 

An  ordinary  contempt  in  process,  as  it  is  a  matter  merely  be- 
tween the  parties,  may  be  cleared  by  the  contemnor  doing  the  act,  Ordinary 
by  the  non-performance  of  which  the  contempt  was  incurred,  and  cleared,  by 
paying  to  the  other  party  the  costs  he  has  occasioned  by  his  ^nd  paWng^ 
contumacy.  thecosta. 

Where  process  has  been  issued  against  a  defendant  in  contempt 

for  want  of  appearance  or  answer,  but  has  not  been  executed,  the  Where 

^'  ,  ,        ,  process  nas 

defendant  should  enter  his  appearance  or  put  in  his  answer,  and  not  been 

pay  or  tender  to  the  plaintiff's  solicitor  the  costs  of  the  contempt,  ®*®^"^**' 

if  the  amount  of  such  costs  can  be  liquidated  :  as  in  the  case  of  an  £*-S^/°f.*^' 

attachment ;  *  but  if  the  amount  of  the  costs  cannot  f>e  ascertained,  costs. 

he  should  tender  such  a  sum  as  will  cover  their  probable  amount.^ 

If  the  phdntiff's  solicitor  accept  the  costs  so  tendered,  it  will  be 

at  the  plaintiff's  own  risk  if  he  afterwards  puts  the  process  into  I^  costs  ac- 

'^  *^  *  cepted,  no 

execution.    If  his  solicitor  reiuse  to  accept  the  costs  when  tendered,  order  neces- 

it  is  necessary,  in  order  that  the  defendant  may,  upon  payment  or  '"^' 

tender  of  the  plaintiff's  costs  of  the  contempt,  be  discharged  from  f^^^Jd"*^* 
his  contempt,  that  he  should  obtain  an  order  for  that  purpose : 


answer  whs  not  a  waiver  of  the  objection. 
0i|t  if  the  plaintiff  retain  the  office  copy 
till  the  time  for  excepting  to  the  answer 
for  insufficiency  iias  elap«ed,  the  oontempt 
will  be  waived.  Herrett  v.  Keynold^,  2 
Giff.  409;  6  Jur.  N.  S.  880. 

1  Everett  0.  Prytherffch,  12  Sim-  868; 
Cattell  V.  SitiiODSf  6  Beav.  896;  Ayck. 
Ch.  Pr.  (Ix>mi.  ed.  1844)  197,  198;  1 
Smith,  Ch.  Pr.  (2d  Am.  ed.)  569,  570; 
Howard  r.  Newman,  1  Moll.  221. 

s  8  M.  &  C.  197,204;  2  Jar  810;  sea 
also  Bickford  v   Skewes,  vbi  tup. 

*  Bnidhury  v.  Shawe,  14  -Inr.  1042, 
V.  C  K«  B.;  Futvoye  V.  Kennard,  ti6i  sty». 


For  form  of  notice  of  motion  in  such  case, 
see  Vol.  III. 

4  Cattell  V.  Simons,  vbi  tup. 

^  See  Lowe  v.  Blake,  8*  De«aus.  269; 
Snelling  V.  Watrou«,  2  Paige,  814. 

•  Wilkin  V,  Nainby,  4  Hnre,  478,  476; 
10  Jur.  785.  The  amount  payable  to  clear 
a  contempt,  on  an  attachment  executed, 
is  18«.  m.:  Brown  «.  Lee,  11  Beav  879; 
if  not  execured,  lis.  Id,:  Rraithwaite's 
Pr.  154;  and  2j.  Sd.  extra  for  each  addi- 
tionnl  defendant:  ibid, 

'  Wilkin  V.  Nainby,  ubi  st^. ;  Broogh- 
ton  9.  Hartyn,  4  Bro.  C  C.  296. 
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€h.  X.  §  4. 


WhcPB 
process  has 
Seen  exe- 
cuted: 

Payment  or 
tender  of 
costs. 


Order  always 
neoessaiT, 
unless  plain- 
tiff accepts 
answer  and 
the  costs. 


Defendant 
may  be  dis- 
ehai^ged, 
upon  putting 
in  answer, 
thouij^h  its 
sufficiency 
not  ascer- 
tained. 

If  insufficient, 
process  may 
oe  resumed. 


Otherwise,  the  contempt  will  continue.^  An  order  of  this  nature 
is  made  on  motion  of  course,  or  on  petition  of  course  at  the  Rolls,' 
upon  the  Record  and  Writ  Clerk's  certificate  of  the  defendant's 
appearance  or  answer." 

Where  the  process  has  been  carried  into  effect,  and  the  defend* 
ant  is  in  actual  custody,  he  cannot  be  discharged  without  an  order: 
which  must  be  obtained  in  a  similar  manner,^  and  which  will  direct 
the  defendant  to  be  discharged,  upon  payment  or  tender  of  the 
costs  of  the  contempt.  These  costs  are  either  fixed  or  taxed  costs, 
according  to  the  stage  which  the  contempt  process  has  reached : 
thus,  if  t]ie  defendant  has  merely  been  arrested  on  the  attachment, 
the  costs,  as  we  have  seen,^  are  of  a  fixed  amount ;  but  if  he  has 
been  brought  up  by  the  messenger,  or  upon  habeas  corpuSj  or  by 
the  Sergeant-at-arms,*  he  is  liable  to  pay  taxed  costs.^  If  the  pai^ 
ties  can  agree  upon  the  amount,  the  defendant  should  pay  it ;  bat 
if  they  cannot,  he  should  tender  to  the  plaintiff  such  a  sum  as  will 
cover  the  amount  which  will  probably  be  allowed  on  taxation. 

It  would  appear,  moreover,  that  strictly  in  all  cases  of  contempt 
(except  where,  the  defendant  not  being  in  custody,  the  plaintiff  » 
willing  to  accept  the  answer  and  the  costs  tendered),  the  defend- 
ant ought,  upon  filing  an  answer,  to  obtain  an  order  for  his  dis- 
charge, on  payment  or  tender  of  costs :  as  otherwise,  the  plaintiff 
may  move  to  have  the  answer  taken  off  the  file  for  irregularity.' 

It  is  to  be  observed,  that  where  process  of  contempt  has  been 
issued  against  a  defendant  for  want  of  an  answer,  he  is  entitled  to 
be  discharged  fix>m  his  contempt  immediately  upon  his  putting  in 
an  answer,  and  paying  or  tendering  the  costs  of  his  contempt; 
and  the  Ck)urt  will  not  detain  him  in  custody  till  the  sufficiency  of 
his  answer  has  been  decided  upon :  *  unless  he  has  alr^iady  put  in 
three  answers,  which  have  been  found  insufficient.^^  I^  however, 
the  plldntiff  takes  exceptions  to  the  answer,  and  the  answer  is  held 
insufficient,  he  will  be  entitled  to  resume  the  process  of  contempt 
where  it  left  off;  ^^  and  so  he  will,  where  the  defendant  submits  to 
answer  the  exceptions.^'  Nor  will  the  acceptance  of  costs  be  cod- 


1  Green  «.  Thomson,  1 S.  &  S.  121. 

9  For  forms  of  motion  paper  and  peti- 
tion, seto  Vol.  III. 

>  Green  v.  Thomson,  and  Wilkin  v. 
Kainbv,  ubi  tup. 

*  Gray  v.  Campbell,  1  R.  &  M.  828; 
Edmonscm  v.  Heyton,  2  Y.  &■  0.  Ex.  3. 
But  a  defendant  in  contempt  fbr  want  of 
answer,  cannot  file  an  answer  and  de- 
murrer. Gurton  v.  De  la  Zouch,  1  Swanst. 
186, 198;  Viffers  v.  Lord  Audley,  2  M.  & 
G.  49,  Q2 ;  1  Jur.  51 ;  Attorney-General  v. 
Shield,  11  Bear.  441,  446.  For  forms  of 
motion  paper  and  petition,  see  Vol.  III. 

*  AtUe,  p.  466,  n.  (m). 

*  Ante,  pp.  448,  449,  462. 


T  Wilkin  V.  Nainby,  4  Hare,  478,  47$; 
10  Jur.  786;  Braithwaite's  Pr.  154. 

8  Haynes  v.  Ball.  6  Bear.  140;  WiOca 
«.  Nrtinby,  ubi  tup  ;  Coyle  «.  Alleyne,  IS 
Beav.  648. 

»  Dupont  «.  Ward,  1  Dick.  188;  Chad 
r.  Brabson,  2  Ves.  S.  110;  Boehm  p.  De 
Ta^tet,  1  V.  &  B.  824,  827. 

10  Bailey  v.  Bailey,  11  Ves.  161.   - 

U  Anon.,  2  P.  Wms.  481;  Wallop  «. 
Brown,  4  Bro.  G.  G.  212,  228:  BrmBflcM 
V.  Ghiche»ter,  1  Dick.  879;  Bailey  r.  Biul^, 
and  Boehm  v.  De  Tastet,  ubi  tup. ;  Go«V 
son  9.  Graham,  IV.  &  B.  881;  Taylor  a. 
Salmon,  8  M.  &  G.  109. 

la  Waten  v.  Taylor,  16  Yea.  417. 
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sidered  as  a  waiver  of  the  contempt  by  the  plaintiff:  for,  where  a  Ch.  X.  §  4. 
defendant^  in  contempt  for  want  of  answer,  obtains,  upon  filing  '—  ^  — ' 
his  answer,  the  common  order  to  be  discharged  as  to  his  contempt, 
on  payment  or  tender  of  the  costs  thereof,  or  the  plaintiff  accepts 
the  costs  without  order,  the  plaintiff  cannot  be  compelled,  in  case 
Che  answer  is  insufficient,  to  recommence  the  process  of  contempt 
i^inst  the  defendant,  but  is  at  liberty  to  take  up  the  process  at 
the  point  to  which  he  had  before  proceeded.^ 

But  although  a  plaintiff  does  not  now,  by  accepting  the  costs  Waiver  fd 
from  a  defendant  upon  his  putting  in  an  answer,  forfeit  his  right  to  contempt: 
recommence  the  process  of  contempt  at  the  point  where  it  left  of^ 
yet  i^  after  answer  put  in,  he  accepts  the  answer,  or  takes  a. step  in 
the  cause,  he  waives  the  contempt,  and  cannot  renew  the  process, 
or  take  any  other  advantage  of  it.    Thus,  if  a  plaintiff  reply  to  \^y  accepting 
the  answer,'  or  move  upon  an  admisdon  contained  in  it,*  he  waives  answer. 
the  contempt ;  and  so,  where  a  messenger  had  been  ordered,  upon  • 
a  return  of  c^  corpus^  and  in  the  mean  time  the  defendant. filed 
his  answer,  which  the  plaintiff  accepted,  and  then  applied  for  his 
costs  by  motion,  it  was  held,  that  the  acceptance  of  the  answer 
precluded  him  from  his  right  to  costs.^    And  where  a  defendant, 
who  was  in  contempt,  put  in  an  answer,  without  paying  or  tender- 
ing the  co8t9,  and  the  plaintiff  replied  to  the  answer,  but  did  not ' 
proceed  with  the  cause  for  three  terms,  whereupon  the  defendant 
moved  to  dismiss  the  bill  for  want  of  prosecution :  upon  the  plain- 
tiff's objecting  that  the  defendant  could  not  make  the  motion,  in 
consequence  of  his  being  still  in  contempt.  Lord  Eldon  held,  that 
the  contempt  was  gone,  and  that  the  defendant  was  in  a  situation 
to  make  the  motion.^    It  has  been  held,  however,  that  the  mere 
fact  of  the  plaintiff  bespeaking  a  copy  of  the  answer  does  not 
operate  as  a  waiver  of  the  contempt.^ 

Where  the  plaintiff  accepted  the  answer,  without  insisting  upon  ^f^  accept- 
the  costs  of  the  contempt,  Lord  Eldon  held  that  the  plaintiff  had  «&««  o^ 

MiBwer.  costs 

not  thereby  given  up  his  right  to  the  costs,  as  costs  in  the  cause,  of  contempt 
but  had  only  waived  his  right  to  enforce  them  by  means  of  the  ^q^JJJ]^ 
process  of -contempt.''    And  where  a  defendant,  in  contempt  for  costs  in  the 
want  of  an  answer,  had  put  in  three  insufficient  answers,  and,  ^'''^* 
pending  a  reference  of  the  fourth,  put  in  a  fifth  answer,  whieh  was 
accepted  by  the  plaintiff  upon  which  a  motion  was  made  that  the 

1  Ord.  XII.  7.  ft  Anon.,  16  Yes.  174;  and  the  practice 

s  Haynes  o.  Ball,  6  Bear.  140.  is  the  same,  whether  the  defendant  b«  ad- 

*  Hvskins  «.  Lloyd,  1  S.  &  S.  898;  ually  in  custody  or  not    Oldfield  v.  Cob- 

Cbnck  t).  Cremer,  1  C.  P.  Co«p.  t.  Cott.  bett,  1  Phil.  657. 

S47;  and   see  Woodward  o.  Twinaine,  9  >  Woodward  v.  Twinalne,  and  Herrett 

Sim.  801;  14  Jar.  80;  Herrett  v.  Reynolds,  «.  Reynolds,  tiMsaf). 

S  Giff.  409;  6  Jar.  N.  8.  680;  anU^  p.  606,  7  Anon.,  15  Yes.  174;  see  also  Smith  «. 

B-  9.  Blofield,  mi  sup, 
«  Smith  0.  Blofield,  a  Y.  &  a  100. 
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Ch.  X.  §  4, 


Order  to 
amend  only 
is  not,  but  to 
amend  and 
answer 
amendments 
and  excep- 
tions toother 
is,  a  waiver. 


Where 
defendant  in 
custody; 
plaintiff  may 
obtain  special 
leave  to 
amend,  with- 
out discharg- 
ing the 
contempt; 


and  defend- 
ant may  be 
allowea  to 
answer. 


Filing  a  cross- 
bill, no  waiver 
of  contempt 
incurred  by 
plaintiff  in 
original  suit. 


Contempt 
discharged 
for  irregu- 
larity, on 
motion. 


defendant  might  pay  the  costs  of  the  contempt,  and  of  the  four 
insufficient  answers,  Sir  Thomas  Plumer  V.  C.  held,  that  he  could 
not  accede  to  the  motion.^ 

In  the  case  of  Jjivingatone  v.  Cooke^  it  appears  that  Sir  Lance- 
lot Shadwell  V.  C.  decided,  that  a  mere  order  to  amend  the  bill 
did  not  operate  as  a  waiver  of  the  .contempt:  upon  the  ground 
that  it  creates  no  obstacle  to  the  defendant  putting  in  his  answer; 
it  was  admitted,  however,  that  an  order  to  amend,  and  for  the 
defendant  to  answer  the  exceptions  at  the  same  time,  does  operate 
as  a  waiver  of  the  contempt,  as  it  prevents  the  defendant  from 
putting  in  his  answer.  Where  the  defendant  has  been  brought  to 
the  bar  of  the  Court  for  his  contempt,  and  refuses  to  answer,  it  is 
provided,  by  the  11  Geo.  IV.  &  1  Will.  IV.  c  36,  §  15,  rule  10, 
that  Ijhe  Court  may,  upon  motion  or  petition,  of  which  due  notice 
must  be  given  personally  to  the  defendant,  authorize  the  plaintiff 
to  amend  his  bill,  without  such  amendment  operating  as  a  discharge 
of  the  contempt,  or  rendering  it  necessary  to  proceed  with  the 
process  of  contempt  de  novo:*  but  after  such  amendment,  the 
plaintiff  may  proceed  to  take  the  amended  bill  pro  cqnfesso^  in 
the  same  manner  as  if  it  had  not  been  amended :  provided,  that  if 
the  defendant  desires  to  answer  the  amended  bill,  the  Court  shall 
allow  him  such  time  as  seems  just .  for  that  purpose ;  but  if  he 
shall  not  put  in  a  sufficient  answer  within  the  time  limited,  the 
process  for  taking  the  bill  pro  confesso  may  be  resunied  and  carried 
on.  It  would  appear,  that  an  order  to  discharge  a  defendant  in 
custody  for  a  contempt,  upon  the  plaintiff's  amending  his  bill, 
where  the  amendment  is  not  made  under  the  above  statute,  may 
be  obtained  ex  parte,  and  without  payment  of  costs.* 

It  is  to  be  observed,  that  a  step  taken  in  the  cause  mast,  in 
order  that  it  may  have  the  effect  of  a  waiver  of  contempt,  be  in 
the  cause  itself  in  which  the  contempt  has  been  incurred ;  there- 
fore, where  a  plaintiff  was  in  contempt  for  non-pajTncnt  of  some 
costs,  the  filing  of  a  cross-bill  by  the  defendant  was  held  not  to  be 
a  waiver  of  the  contempt  by  the  defendant,  so  as  to  permit  the 
plaintiff  to  make  a  motion  in  his  own  cause.* 

Where  any  of  the  processes  of  contempt  before  referred  to  have 
been  irregularly  issued,  the  defendant  should  apply  to  the  Court 
on  motion,  and  notice  to  the  plaintiff,  ®  supported  by  affidavit,  to 


1  Ck)ii8t  e.  Ebers,  1  Mad.  630,  581.  It 
seems,  however,  that  according  to  the 
practice,  in  taxation  as  between  party  and 
party,  the  costs  of  the  contempt,  even 
where  there  is  a  decree  for  the  plaintiff 
with  costs,  will  not  be  allowed  him  as  costs 
in  the  cause.  Attorney-General  v.  Lord 
Carrington,  6  Beav.  454,  460. 

'^  9  Sim.  468;  but  see  Symonds  t>. 
Duchess  of  Cumberland,  2  Cos.,  411. 


>  See  ante,  p.  886.  It  is  presaroed  tha 
application  cannot  be  made  by  summons, 
nor  withstanding  15  &  16  Vic  c.  80,  §  2ft. 
For  form  ot  notice  of  motion,  see  VoL  lU. 

*  Gray  r.  Campbell,  1  B.  &  M.  8tt; 
Ball  V.  Etches,  «6.  824.         • 

fi  Gompertz  r.  Best,  1  Y.  &  C.  Ex.  €19; 
and  see  anUy  p.  464. 

*  For  form  of  notice  of  motion,  see  Td. 

m. 
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set  them  aside  or  discharge  them  with  costs ;  and  we  have  seen, 
that  the  circumstance  of  his  being  in  contempt  will  not  preclude 
his  making  such  an  application.^ 

Where  a  sole  plaintiff  died,  leaving  a  sole  defendant  in  custody 
for  contempt,  he  was  ordered  to  be  discharged  from  prison,  on  his 
own  motion,  supported  by  affidavit  proving  these  facts.^ 

It  is  to  be  observed,  that  the  Court  will  not  permit  the  regu- 
larity of  its  process  to  be  decided  upon  by  any  other  tribunal ;  and 
therefore,  in  Frowd  v.  Lawrence^  where  a  defendant,  who  had 
been  taken  into  custody  upon  an  attachment  which  was 'irregularly 
issued,  obtained  an  order  to  discharge  the  attachment  with  costs, 
and  afterwards  commenced  an  action  against  the  plaintiff  and  the 
sheriff  for  false  imprisonment,  and  another  action  against  the 
plaintiff  for  maliciously  suing  out  the  attiaxshment :  Lord  Eldon, 
upon  the  authority  of  Bailey  v,  Devereux^^  and  May  v.  Hook^ 
made  an  order  for  an  injunction  to  restrain  the  defendant  from 
proceeding  with  his  actions  at  Law.  His  Lordship,  however,  held 
that,  by  such  an  injunction,  the  Court  does  not  intend  that  the 
persons  concerned  in  issuing  the  attachment  are  not  to  make  the 
party  satisfaction ;  but  only  that  it  should  not  be  done  by  an 
action  at  Law :  because  ^  it  is  impossible,  from  the  nature  of  the 
thing,  that  they  can  try  the  regularity  of  an  attachment  in  a  Court 
of  Law ; "  and  he,  therefore,  ordered,  that  the  injunction  should 
be  without  prejudice  to  any  application  that  the  defendant  might 
be  advised  to  make  for  compensation,  or  for  the  costs  at  Law. 
The  same  principle  was  afterwards  acted  upon  by  Lord  Lyndhurst, 
in  Ex  parte  Clarke^  It  seems,  however,  that  leave  will  be  given 
to  bring  an  action  for  the  damages  suffered  by  the  irregular  pro- 
cess, if  the  Couit  considers  that  the  question  can  be  better  adjudi- 
cated upon  at  Law.'' 

It  is  to  be  remarked  that,  in  James  v.  .PbUips^  whei-e  the 
irregularity  in  the  process  had  been  occasioned  by  one  of  the 
Registrars  of  the  Court  not  entering  the  attachment,  although  he 
or  his  agent  had  received  the  usual  fee  for  so  doing,  the  Court 
ordered  the  Master  to  tax  the  defendant's  costs  out  of  pocket,  afid 
directed  that  they  should  be  paid  by  the  plaintiff,  who  was  report- 
ed to  have  been  guilty  of  the  irregularity,  but  that  they  should  be 
paid  over  to  the  plaintiff  by  the  Registrar ;  after  this  the  Registrar 


Ch.  X.  §  4. 


Sole  defend- 
ant ip  cus- 
tody for 
contempt, 
discharged 
on  sole  plain- 
tiff's death. 

Injunction  to 
restrain 
action  at  law, 
upon  con- 
tempts 
irregularly 
issued. 


Defendant's 
cost«  out  of 
pocket,  of 
attachment 
irregularly 
issued 

through  neg- 
ligence of  a 
Sublic  officer, 
irected  to  be 
paid  by 
plaintiff,  and 


1  AnU,  p.  506. 

S  Terrell  v.  Souch,  4  Hare,  635. 

S  IJ.  &  W.  655. 

«  1  Vem.  269;  IJ.  &  W.  660,  n. 

»  Cited  2  Dick.  619;  reported  1  J.  & 
W.  668,  n. 

0  1  K.  &  M.  568,  570;  and  see  Moore  e. 
Moore,  25  Beav.  8;  4  Jur.  N.  S.  250; 
Walker  v.  Micklethwait.  1  Dr.  &  S.  49; 
tee  also  Anowsmith  v.  Hill,  2  PhiL  609, 


612;  ExparU^  Van  Sandau,  1  Phil.  445, 
448,  n.;  9  Jur.  198. 

7  Whitehead  v,  Lynes,  11  Jar.  N.  S.74; 
13  W.  R.  806-  M.  K.:  84  Beav.  161;  and 
on  appeal,  12  L.  T.  N.  S.  882,  L.  C. 

8  2  P.  Wros.  657.  As  to  the  responsi- 
bility of  public  officers,  see  Tobin  v.  The 
Queen,  16  C.  B.  N.  S.  810;  10  Jur.  N.  S. 
1029. 


n 
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Gh.  X.  §  i. 


he  to  have 
them  over, 
out  of  the 
officer*  8  . 
estate. 


Motion  to 
diflcharge 
process  for 
irregularity, 
must  be  made 
before  com- 
pliance. 

But  where 
before,  or  for 
want  of,  ap- 
peanmoe,  the 
defendant 
must  enter 
conditional 
appearance. 


Appearance 
will  not  cure 
defect  in 
former  pro- 


died,  and  the  costs  having  been  taxed  at  £58,  the  matter  came  oil 
again  upon  petition,  when  the  Court  being  of  opinion  that>  as  the 
Registrar  had  received  his  fee,  his  omitting  to  enter  the  attach- 
ment was  a  breach  of  contract,  and  not  a  mere  personal  n^lect| 
made  an  order  for  payment,  by  the  administratrix,  out  erf*  the 
Registrar's  assets ;  and  there  being  no  one  in  Court  to  admit  asseto 
for  her,  it  was  ordered  that  she  should  be  examined  as  to  assets. 

If  a  party  wishes  to  discharge  a  process  for  irregularity,  he  must 
make  his  application  before  he  complies  with  it :  otherwise,  he  will 
be  considered  as  waiving  the  irregularity.^  Thus,  where  a  de- 
fendant has  been  taken  upon  process  of  contempt  for  non-appear- 
ance, he  must  not  enter  his  appearance  in  the  ordinary  way: 
otherwise,  his  appearance  will  cure  the  defect ;  he  must,  however, 
submit  himself  to  the  jurisdiction  of  the  Court,  in  such  a  manner 
that,  if  his  objection  is  held  invalid,  the  plaintiff  shall  not  be  de- 
prived of  the  benefit  of  his  process."  The  Court,  therefore,  before 
the  Orders  of  August,  1841,  required  the  defendant,  before  moving 
to  discharge  the  attachment,  to  enter  a  conditional  appearance 
with  the  Registrar : '  the  effect  of  which  was,  to  enable  the  plain- 
tiff, in  case  the  Court  should  decide  that  the  process  had  been 
regularly  issued,  to  send  the  Sergeant-at-Arms  at  once,  without 
any  intervening  proceeding;  but  the  7th  of  those  Orders^  pro- 
vided, that  no  order  should  thereafter  be  made  for  the  Sergeant-at- 
Arms  to  take  the  body  of  a  defendant,  to  compel  appearance^ 
Accordingly,  in  the  case  of  Price  v.  Webb,^  Sir  James  Wignim 
v.  C.  directed,  that  the  order  for  liberty  to  enter  the  conditional 
appearance  should  be  made,  upon  the  consent  of  the  defendant  to 
submit  to  any  process  which  the  Court  might  direct  to  be  issued 
against  him,  for  want  of  appearance,  in  case  the  subposna  should 
not  be  set  aside  for  irregularity. 

It  is  to  be  observed,  that  a  subsequent  appearance  by  a  party 
cannot  be  construed  to  have  a  relation  back,  so  as  to  bring  him 
into  contempt  for  disobeying  a  writ  or  other  process  issued  befoire 
his  waiver  of  the  informality  had  made  the  process  valid  against 
hiln;  and  therefore,  where  an  attachment  was  issued  against 
a  defendant  for  non-appearance  to  a  suipcenOy  which  had  been 
issued  against  him,  and  in  which  he  was  described  by  a  wroiig 
name,  it  was  held,  by  the  Court  of  Exchequer,  that  his  appearanoe 
for  the  purpose  of  discharging  the  attachment  would  not  relate 
back,  so  as  to  cure  the  defect  in  the  stibpoena,  and  bring  him  into 
contempt  for  not  appearing  in  time.* 

1  Anon.,  8  Atk.  567;  Fhyd  v.  Nangle,  <  Davidson  v.  MnrrTiinnnnn  of  fTaiilim. 

ib,  669;  Bound  v.  Well?,  8  Mad.  484 ;  Rob-  2  Keen,  609. 
inson  o.  Nash,  1  Anst.  76.  *  Now  Ord.  X.  10. 

3  For  the  manner  in  which  a  conditional  ^  2  Hare,  611 ;  and  aee  Bnithwake**  I^ 

appearance  is  entered,  see  pott,  p.  686;  821,  snd  pott,  p.  686. 
and  see  Seton,  1249.  •  Robinson  «.  Nash,  1  Anst  Tft. 
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It  should  be  notioed  also,  that  the  principle  of  waiver  applies    Ch.  X.  §  5. 
only  to  an  irregular,  and  not  to  an  erroneous  order;  and  therefore,  ^*— > — *^ 
where  an  order  had  been  made  that  service  npon  the  attorney  Waiter 
flhonld  be  good  service,  and  service  was  accordingly  effected  upon  f^^^g^ia^  Sat 
the  attorney,  who  thereupon  entered  an  appearance,  but  it  was  not  to  an 
fbund,  afterwards,  that  the  affidavit  upon  which  the  oi'der  for  sub-  order.     ' 
Btituted  service  had  been  made  was  insuffident,  whereupon  the 
defendant  moved  to  set  aside  that  order  and  all  the  subsequent 
proceedings :  Sir  John  Leach  V .  C.  made  the  order,  on  the  ground 
that  the  original  order  was  erroneous,  and  not  irregular ;  and  that, 
being  erroneous,  the  defect  was  not  cured  by  the  subsequent 
i^pearanoe  of  the  party.^ 


Sbctiov    y.  —  Process    by  FUing  a    Thwersinff  Answer^    or 

Traversing  Note} 

Having  considered  the  various  means  which  the  practice  of  the  i^  ,^^^^^ 
Court  affords,  for  the  purpose  of  compelling  an  answer  from  the  plaintiff  my 
defendant,  it  remains  to  state  particular  cases  in  which  the  plaintiff  defendant,  or 
may  himself  if  he  thinks  fit,  file  an  answer  for  a  defaulting  defend-  ^^f""* 
ant,  or  a  ^  Traversing  Note,''  which  has  the  effect  of  an  answer. 

Where  the  defendant  is  not  required  to,  and  does  not  answer,  Trarene  by 
the  plaintiff's  bill,  he  is  to  be  considered  to  have  traversed  the  "tatute. 
case  made  by  the  bill  ;*  it  is  only  in  those  cases,  therefore,  in  which 
the  defendant  has  been  required  to  answer,  and  is  in  de&ult,  that 
the  plaintiff  can  file  an  answer  for  him,  or  a  traversing  note/ 

By  the  11  Geo.  IV.  and  1  Will.  IV.  c.  86,  §  15,  rule  11,  it  is  Answer  by 
enacted,  '^That  in  every  case  where  the  defendant  has  been  plaintiff  for 
brought  to  the  bar  of  the  Court,  to  answer  his  contempt  for  not  under  iiG«o. 
answering,  and  shall  refuse  or  neglect  to  answer  within  the  next  J^.  &  "^^ 
twenty-one  days,  the  plaintiff  shall  be  at  liberty,  with  the  leave  §  u,  r.  li. 
of  the  Court,  upon  ten  days'  previous  notice  to  the  defendant,* 
after  the  expiration  of  such  twenty-one  days,  unless  good  cause  be 
shown  to  the  contrary,  instead  of  proceeding  to  have  the  bill 
taken  pro  confes$o^  to  put  in  such  an  answer  to  the  bill  as  herein- 
after is  mentioned,  in  the  name  of  the  defendant,  without  oath  or 
signature ;  and  thereupon  the  suit  shall  proceed,  in  the  same  man- 
ner as  if  such  answer  were  really  the  answer  of  the  defendant, 

1  Levi  V.  Ward,  1  8.  &  S.  884;   se«  iee;M«f,p.  616;  batnotonbillandaniwar. 

Whittington  r.  Edwards,  8  De  G.  &  J.  248.  Braithwaite's  Pr.  70. 

s  Sm   Stump  V.  Beatty,   8  Dana,  14;  «  Heath  «.  Lewis,  17  Jor.  1090,  M.  R.; 

Chiles  «.  Boon,  8  B.  Hon.  83.  Ord.  XVII.  1 ;  and jwK,  Ghap.  XXI.,  Rtp- 

•  16  &  16  Vice.  86,  (36.    Issne  ii  to  h%  Ucatum, 

joined  in  snch  case,  by  filing  replication.  *  For  form  of  order,  aee  Seton,  1264, 

Ord.  XVII.  1;  or  the  cause  may  be  »et  Ho.  18;  and  for  form  of  notice  of  motion, 

down  t0  be  beard  on  motion  for  decree,  tee  Vol.  III. 
Tou  I.                                               88 
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Evidence  in 
supi^rt  of 
motion  for 
leave  to  file. 


Tnvening 
note: 


to  original,  or 
supplemental 
bill;  or  bill 
amended  be- 
fore answer; 


to  amended 
bill,  after 
answer; 


after  excep- 
tions. 


Effect  of  the 
note. 


Service  of 
copy. 


with  which  the  plaintiff  was  satisfied ;  and  the  costs  of  the  con- 
tempt, and  of  patting  in  such  answer,  may  be  provided  for  in  like 
manner  as  if  the  defendant  himself  had  put  in  such  answer ;  and 
such  answer,  besides  the  formal  parts  thereof  shall  be  to  the  fol- 
lowing effect :  that  the  defendant  leaves  the  plaintiff  to  make  such 
proofs  of  the  several  matters  in  the  bill  alleged,  as  he  shall  be  able, 
or  be  advised,  and  submits  his  interests  to  the  Court." 

The  application  must  be  supported  by  production  of  the  con- 
tempt orders,  the  keeper's  certificate  of  the  defendant  being  in 
custody,  the  Record  and  Writ  Clerk's  certificate  of  no  answer 
having  been  filed,  and  an  affidavit  of  service  of  the  notice  of  motion. 

The  practice  under  this  rule  is  not  of  so  much  importance  as  it 
was  formerly ;  because  the  plaintiff  has  now  a  remedy  of  a  similar 
kind,  though  more  generally  applicable :  for  after  the  expiration 
of  the  time  allowed  to  a  defendant  to  plead,  answer,  or  demur  (not 
demurring  alone)  to  any  original  or  supplemental  bill,  or  bill 
amended  before  answer,  which  he  has  been  required  to  answer,  if 
such  defendant  has  not  filed  any  plea,  answer,  or  demurrer,  the 
plaintiff  may  file  a  note  at  the  Record  and  Writ  Clerks'  Office,  to 
the  following  effect :  ^  The  plaintiff  intends  to  proceed  with  his 
cause,  as  if  the  defendant  had  filed  an  answer,  traversing  the  case 
made  by  the  bill."  ^  In  the  case  of  a  bill  amended  after  answer, 
upon  the  like  defistult,  he  may  file  a  note  to  the  following  effi^rt: 
^^  The  plaintiff  intends  to  proceed  with  his  cause,  as  if  the  defend- 
ant had  filed  an  answer,  traversing  the  allegations  introdaced  into 
the  bill  by  amendment."  ^  And,  after  the  expiration  of  the  time 
allowed  to  a  defendant  to  put  in  his  further  answer  to  any  bill, 
the  plaintiff  (if  such  defendant  shall  not  have  put  in  any  farther 
answer)  may  file  a  note  to  the  following  effect:  ^^The  plaintiff 
intends  to  proceed  with  his  cause  as  if  the  defendant  had  filed  a 
fuither  answer,  traversing  the  allegations  in  the  bill  whereon  the 
exceptions  are  founded."  • 

When  a  copy  of  the  traversing  note  has  been  duly  served,  it  has 
the  same  effect  ^  as  if  the  defendant  against  whom  such  note 
is  filed  had  filed  a  full  answer  or  further  answer,  traversing  the 
whole  bill,  or  those  parts  of  the  bill  to  which  the  note  relates,  on 
the  day  on  which  the  note  was  filed."  * 

When  a  traversing  note  has  been  filed,  a  copy  thereof  must  be 
served  upon  the  defendant  against  whom  the  same  is  filed,  in  the 
manner  directed  for  the  service  of  documents  not  requiring  per- 
sonal service.* 


1  Ord.  Xin.  1. 
«  Ord.  XIII.  2. 
8  Ord.  XIII.  8. 

4  Ord.  XIII.  6;  but  it  hat  not  the  lame 
effect,  for  the  purpose  of  evidence,  aa  an 


answer  on  oath.     Martin  «.  Noman,  t 
Hare,  696,  598. 

ft  Ord.  XIII.  6;  III.  4,  6,  ofilc,  p|^  4K 
456.  No  time  in  limited  within  which  the 
note  is  to  be  served;  bat  it  ia  in 
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The  rule  last  referred  to  applies  only  to  cases  where  the  defend-    Ch.  X.  §  6. 
ant  has  appeared  by  a  solicitor,  or  personally ;  and  not  to  cases  ^—    v"  ■"'' 
where  the  plaintiff  has  entered  an  appearance  for  him.^    It  has  Order  for 
been  held,  however,  that  in  such  a  case  the  Court  can,  under  its  ^!^^^^^ 
general  jurisdiction,  make  a  special  order  for  service  of  the  trav-  Y^^  de- 

.  \       -t  jy      1         o  fendant  has 

ersing  note  on  the  defendant.'  not  appeared. 

The  application  should  be  made  ex  parte;  and  be  supported  by  Evidence  in 
an  affidavit  of  service  of  the  bill  and  interrogatories,  and  by  the  suprort  of 
Record  and  Writ  Clerk's  certificate  that  the  plaintiff  has  appeared 
for  the  defendant,  and  has  filed  the  traversing  note.    It  seems 
usual,  though  not  essential,  to  prove  by  affidavit  that  the  defendant 
is  within  the  jurisdiction.* 

In  a  proper  case,  the  Court  will  order  substituted  service  of  the  Subetitnted 
traversing  note,*  on  application  by  ex  parte  motion,  supported  by  service. 
the  affidavit  and  certificates  above  mentioned ;  *  but  leave  to  serve  ^  y2n  not 
the  note  on  a  defendant  out  of  the  jurisdiction  will  not  be  given.*     permitted. 

A  traversing  note  is  to  be  intituled  in  the  cause,^  and  written  Form. 
on  paper  of  the  same  description  and  size  as  that  on  which  bills 
are  printed.*  It  must  be  underwritten  or  indorsed  with  the  name 
and  place  of  business  of  the  plaintiff's  solicitor,  and  of  his  agent, 
if  any,  or  with  the  name  and  place  of  residence  of  the  plaintiff, 
where  he  acts  in  person ;  and,  in  either  case,  with  the  address  for 
service,  if  any.*  The  names  of  several  defendants  may  be  included 
in  one  traversing  note,  notwithstanding  that  they  have  appeared 
by  separate  solicitors.*^ 

After  service  of  a  copy  of  the  traversing  note,  the  defendant  Defendant 
cannot  plead,  answer,  or  demur  to  the  biD,  or  put  in  any  further  ^'^^J^' 
answer  thereto,  without  the  special  leave  of  the  Court ;  and  the  service,  with- 
cause  is  to  stand  in  the  same  situation  as  if  such  defendant  had  ^°^  ^^^^ 
filed  a  full  answer  or  further  answer  to  the  bill,  on  the  day  on 
which  the  note  was  filed." 

Where  the  plaintiff  filed  a  traversing  note,  knowing  that  the  Traversing 
defendant's  answer  was  sworn,  though  not  filed,  the  traversing  ^^^^  '^'" 

answer 
treated,  in  respect  of  notice,  as  an  answer,  *  Wallis  v.  Darby,  6  Hare,  618;  Scott  v.    swonu 

mnd  as  witiiin  the  operation  of  Ord.  ill.  9 ;  Wheeler,  ubi  tup  ;   Hunt  v.  Niblett,   25    though  not 

■o  tbat  the  copy  should,  if  possible,  be  Beav.  124;  4  Jur.  N.  S.  444.  filed,  ordered 

aenred  on  the  day  on  which  the  note  is  ^  For  forms  of  motion  paper  and  affi-   off  tne  file. 

Illed.     Braithwaite's  Manual,  144;  yeal*s  davit,  see  Vol.  III. 
Pr.  24.  >  Anderson  v.  Stather,  11  Jur.  96,  Y.  C. 

1  Anon ,   11   Jur.  28,  L.  C ;    Bralth-  K.  B 
waiters  Pr.  68.  7  for  forms  of  traversing  notes,  see  Vol. 

<  Mo«s  V.  Buckley,  2  Phil.  628;  12  Jur.  III. 
487;  and  for  the  order  in  that  case^  see  ^  Ord.  6  Mar..  1860,.r.  16.    As  to  such 

Seton,  1246,  No.  10;   and  see  Laurie  «■  p^per,  see  Ord.  IX.  8;  anttj  p.  861. 
Bom.  6  Hare,  808;  12  Jur.  698;  Horlock  ^  Ord.  III.  2,  6;  anU,  pp.  453,  454.    No 

V.  Wilton,  12  Beav.  545;  see  also  Scott  v,  fee  h  payable  on  filing  a  traversing  note. 

Wheeler,  18  Beav.  289.  Braithwaite's  Pr.  67. 

*  For  forms  of  motion  pnper  and  affi-         ^  Ibid, 
davit,  see  Vol.  III.  u  Ord.  XHI.  7. 
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OOMPELLma  ANSWEB.  —  PBOCEEDINQe  IN  BKFAULT. 


Ch.X.§&. 


Defendant 
may  move 
to  take 
travenioff 
note  off  &e 
file,  and  to 
pat  in  a  plea, 
answer,  or 
demurrer,  on 
payment  of 
costs. 


Traversing 
note  cannot 
be  filed 
against 
inrant. 


Married 


Proof  of  ser- 
vice of  the 
note. 

Where 
demorrer  or 
plea  to  whole 
bill  over- 
ruled. 


Traversing 
note  cannot 
be  taken  off 
the  file 
ex  parte. 

Traversing 
note  does 
not  ptrevent 
motion  for 
decree. 


note  was  ordered  to  be  taken  off  the  file,  apon  payment  of  costs  hj 
the  defendant.^ 

Where  a  defendant  wishes  to  pat  in  a  plea,  answer,  or  demurrer, 
or  a  further  answer,  after  a  traversing  note  has  been  filed,  he 
should  apply,  on  motion,  with  notice  to  the  plaintiff,  for  leave  so 
to  do,  and  for  that  purpose  that  the  note  may  be  taken  off  the  file. 
The  order  will  only  be  made  on  pa3rment  of  costs  by  the  defend- 
ant.^ The  application  should  be  supported  by  an  affidavit  explain- 
ing the  delay,  and  that  the  defendant  is  advised  to  put  in  the 
proposed  defence. 

It  seems  that  a  traversing  note  cannot  be  filed  in  the  case  of  an 
infant  defendant ;  *  but  inasmuch  as  it  is  only  necessary  to  file  it, 
in  those  cases  in  which  an  answer  has  been  required,  and  ncme 
put  in,  a  case  could  scarcely  now  arise  in  practice,  in  which  it 
could  be  desired  to  file  a  traversing  note  against  an  infiint  de- 
fendant :  no  answer  being  usually  required  in  such  a  case.  Where 
a  married  woman  is  co-defendant  with  her  husband,  a  traversing 
note  cannot  be  filed  against  her  separately,  unless  an  order  for  her 
to  answer  separately  has  been  obtained. 

Due  service  of  the  traversing  note  must  be  proved  against  the 
defendant  at  the  hearing,  if  he  does  not  appear.^ 

Where  a  demurrer  or  plea  to  the  whole  bill  is  overruled,  the 
plaintiff  if  he  does  not  require  an  answer,  may  immediately  file 
his  note,  in  manner  above  pointed  out,  as  the  case  may  require, 
and  with  the  same  effect:  unless  the  Court,  upon  overruling  sudi 
demurrer  or  plea,  gives  time  to  the  defendant  to  plead,  answer,  or 
demur ;  and  in  such  case,  if  the  defendant  does  not  file  any  pleii 
answer,  or  demurrer,  within  the  time  so  allowed  by  the  Coort,  the 
plaintiff  if  he  does  not  then  require  an  answer,  may,  on  the  expira- 
tion of  such  time,  file  such  note.* 

When  a  traversing  note  has  once  been  filed,  the  plaintiff  cannot, 
without  notice  to  the  parties  affected  by  it,  obtain  an  order  to 
take  it  off  the  file.* 

The  filing  of  a  traversing  note  does  not  prevent  a  cause  being 
heard  on  motion  for  decree ;  but,  for  that  purpose,  the  traversing 
note  is  equivalent  to  an  answer.^     ' 


I  Rigbj  V.  Rigbj.  6  Beav.  366. 

>  Towne  «.  Bonnin,  1  De  6.  &  S.  128; 
11  Jar.  861.  For  form  of  notice  of  motion, 
see  Vol  III. 

>  Emery  «.  Newson,  10  Sim.  664. 

«  Evans  «.  Williams,  6  Beav.  118;  and 
see  Reg.  Regul.  16  March,  1860,  r.  26. 
For  form  of  affidavit  of  service  of  a  trav- 
ersing note,  see  Vol.  III. 


«  Ord.  XIII.  4. 

0  Simmons  v.  Wood,  6  Beav.  S90.  For 
form  of  notice  of  motion  in  sach  case,  ssa 
Vol.  III. 

7  Mani^re  v.  Leicester,  5  De  G.,  M.  & 
6.  76 ;  18  Jar.  820.  As  to  motioos  to  dis- 
miss for  want  of  prosecution,  wbers  a 
traversing  note  has  been  filed,  see  Old. 
XXXIII.  10. 


CHAPTER  XI, 


TAKING    BILLS    PRO    OONFESSO. 


Section  L — Preliminary  Order, 

In  preceding  chapters,  the  reader's  attention  has  been  drawn  to  Natora  of 
the  method  which  the  Court  adopts,  to  compel  a  refractory  defend-  EJ]^*^^^^ 
ant  to  appear  to,  and  answer  the  bill.  By  means  of  the  process 
there  pointed  out,  the  plaintiff  may,  if  the  defendant  is  not  a  priv- 
ileged person,  take  his  body  as  a  security  for  his  obedience ;  or  if 
he  be  a  privileged  person,  or  manages  to  keep  out  of  the  way  so 
successfully  as  to  avoid  an  arrest,  the  plaintiff  may  proceed  to  com- 
pel his  submission,  by  taking  from  him  the  enjoyment  of  his  prop- 
erty and  effects,  until  he  submits.  It  is  obvious,  however,  that  in 
a  Court  of  Equity,  where  the  nature  of  the  relief  to  be  granted 
frequently  depends  upon  the  discovery  to  be  elicited  from  a  de- 
fendant by  his  answer,  the  mere  taking  a  party  into  custody,  or 
sequestrating  his  property,  cannot  always  answer  the  object  of 
doing  that  justice  to  the  plaintiff  which  it  is  the  business  of  Equity 
to  secure.  The  Court  has,  therefore,  adopted  a  method  of  render- 
ing its  process  effectual,  by  treating  the  defendant's  contumacy  as 
an  admission  of  the  plaintiff's  case,  and  by  making  an  order  that 
the  facts  of  the  bill  shall  be  considered  as  true,  and  decreeing 
against  the  defendant  according  to  the  equity  arising  upon  the 
case  stated  by  the  plaintiff  This  proceeding  is  termed^  taking  a 
bill  pro  canfesso,^ 

It  seems  that  this  practice  is  not  of  very  ancient  standing,  and  Kot  of 
that  the  custom  formerly  was  to  put  the  plaintiff  to  make  proof  of  JJ^Swr. 
the  substance  of  his  bill ; '  but  the  course  of  taking  the  bill  pro 
confesso  has  now,  for  some  time,  been  the  established  practice  of 


1  A  rale  for  an  answer  where  procew 
baa  not  been  rightly  served,  and  a  decree 
jtro  e(Mi/e«o,  for  want  of  an  annwer,  are  ir- 
reienlar.  Treadwell  v.  Cleaveland,  3  Mo- 
Lean,  988. 

*  See  Rose  e.  Woodmff,  4  John.  Ch.  647, 
M8;  potl.  696,  note;  Pierson  «.  IHivid,  4 
Iowa,  410;  Johnson  «.  Donnell,  16  lU.  97; 


Corradine  v.  0*Connor,  21  Ala.  578 :  Attor^ 
ney- General  v.  Carver,  12  Ired.  (N.  C. )  281 ; 
Smith  V.  Trimble,  27  111.  162;  Steehens  v. 
Bichnell,  27  111.  444.  The  defendant  may, 
in  euch  case,  without  demurring,  take  ad- 
vantage of  anv  matter  which  would  be  a 
good  cause  of  demurrer.  Wilson  «.  Water- 
man, 6  Bich.  £q.  (S.  C.)  266. 
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TAKINO  BILLS  PBO  CONFESSO. 


Ch.  XI.  §  1. 


Distinction, 
where 

defendant  is, 
and  where  db 
is  not,  in 
castody. 


Prdirainaiy 
order  to 
take  bill 
pro  confetao 
necessary; 

and  cause  to 
be  set  down, 
to  be  heard 
on  a  future 
day. 

Under  the 
statute : 
against 
defendant, 
who  has 
absconded, 
without 
.appearaace; 


the  Coort.^  And  this  practice  has  been  very  materially  extended 
and  facilitated  by  Acts  of  Parliament  and  General  Orders  of  the 
Coart.  Considerable  difference  formerly  existed  in  the  practice  of 
taking  bills  pro  confesso^  in  cases  where  the  defendant  was  in  cdb- 
tody,  and  in  those  where  he  was  not ;  but  the  General  Orders  have 
so  far  assimilated  thepractice  in  the  two  cases,  that  it  will  be  most 
convenient  to  state  the  general  rules  applicable  to  all  cafies  in 
which  a  bill  is  taken  pro  confesso :  remarking  any  peculiaritieB  re- 
sulting from  the  particular  circumstances  in  which  a  defendant  may 
be  placed. 

Where  a  decree  b  intended  to  be  sought  against  a  defendant, 
by  taking  the  bill  pro  confesso^  an  order  for  that  purpose  must  be 
obtained  upon  motion,  of  which  notice  must  be  given ;  *  and  Uien 
the  cause  must  be  set  down  to  be  heard ;  *  and  it  cannot  be  beard 
on  the  same  day  on  which  the  order  to  have  it  taken  pro  confes$o 
is  made.^ 

Where  the  defendant  is  beyond  seas,  or  has  absconded  to  avoid 
being  served,  and  it  is  intended  to  proceed  to  have  the  bill  taken 
pro  confesso^  without  any  appearance  having  been  entered  by  him, 
or  on  his  behalf  the  proceedings  must  be  taken  under  the  stat.  11 
Geo.  IV.  &  1  Will.  IV.  c.  36,  §  3.«  The  mode  prescribed  by  that  Act 
must  be  strictly  complied  with ;  *  and  it  seems  that  the  Act  applies 
to  all  cases  where  a  party  goes  abroad,  to  avoid  process.' 

It  has  already  been  observed,  that  the  General  Order,  enabling 

1  Hawkins  v.  Crook,  9  P.  Wms.  566; 
Johnson  V.  Desmineere,  1  Yem.  223;  Gib- 
8f  m  V.  Scerengton,  ib.  247.  In  New  Hamp- 
shire, if  the  defendant,  having  received  due 
notice,  shall  neglect  to  enter  his  appear^ 
ance  at  the  return  term,  or  shall  neglect  to 
deliver  to  the  plaintifTs  solicitor  his  plea, 
answer,  or  demurrer,  within  two  calendar 
months  after  service  of  the  bill,  the  bill 
may  be  taken  pro  oonfeuo^  and  a  decree 
entered  accordinglv.  Rule  16  of  Chancery 
Practice,  88  K.  II.  608.  Rule  18  of  the 
Equity  Rules  of  the  United  Sutes  Court, 
provides  for  the  entry  of  an  order  that  a  bill 
De  taken  pro  confuto  on  failure  of  the  de- 
fendant to  file  his  plea,  demurrer,  or  answer 
to  the  bill,  in  the  Clerk's  office^  on  the 
rule-day  next  succeeding  that  or  entering 
his  appearance. 

a  Ord.  XXII.  1  ;  11  Geo.  IV.  &  1  Will. 
IV.  c.  86.  §§  8, 16;  and  see  Collins  v,  CoU- 
yer,  8  Beav.  600;  Brown  v.  Home,  8  Beav. 
607.  For  forms  of  order,  see  Seton,  1266- 
1267,  Nos.  1-7  ;  and  for  forms  of  notice  of 
motion,  see  Vol.  HI. 

•  See  Pendleton  «.  Evans,  4  Wash.  C.  C. 
886;  Rose  v.  Woodruff,  4  John.  Ch.  647. 
An  order  to  take  a  bill  ^9ro  confruo^  unless 
the  defendant  answers  it  by  a  day  given, 
cannot  be  anticipated,  and  a  decree  pro 
eonfeuo  passed  in  anticipation  of  such  day. 
Fitzbugh  V.  McPherson,  9  Gill  &  J.  62. 

It  is  error  to  take  a  bill  pro  cot^etto 


against  several  defendants,  when  pi 
has  been  served  onlv  upon  one.  Robcrtsoa 
9.  Crawford,  1  A.  K.  Marsh.  449.  As  ts 
what  service  of  the  tubpcama  is  uet.aseaif 
before  a  bill  can  be  taken  as  confeaecd,  seie 
Sawyer  v.  Sawyer,  8  Paige,  268;  Sollivaat 
«.  Weaver,  10  Ohio,  276;  Treadw^  «l 
Cleaveland,  8  McLean,  288. 
«  Ord.  XXII.  6 :  Brown  «. 


^  See  on/e,  pp.  466,  467. 

*  Short  V,  Downer,  2  Cos,  84 ;  aee  Baker 
V.  Keen,  4  Sim.  498,  where  the  pvooeed- 
inffs  are  set  out  in  detail. 

^  Mawer  «.  Mawer,  1  Cox,  104  ;  1  Bra. 
C.  C.  888 ;  Henderson  v.  Meegs,  S  Brow  C. 
C.  127;  James  v.  Dore,  1  I>ick.  6t.  Rale 
6),  of  the  Rules  for  Practice  in  Chancefy  m 
Massachusetts,  provides  for  notice  to  de- 
fendants in  Equity  suits,  who  reside  ooisf 
the  Commonwealth,  and  the  method  to  be 
pursued  to  entitle  the  piaintiiT  in  seek 
cases  to  obtain  an  order  to  have  his  bill 
taken  for  confessed.  In  Maine,  where  the 
rights  of  a  defendant  In  Equity,  who  rcaidfls 
out  of  the  Sure,  and  has  nad  notice  ef  the 
suit,  but  does  not  appear  and  answer.  wS 
not  be  prejudiced  b^  the  decree,  the  biD  nay 
be  taken  pro  oonfemo  as  to  him.  AdsoN 
V.  Stevens,  49  Maine,  862;  sec  Evaits  sl 
Seeker,  8  Paige,  606;  Chriily  «.  Christv, 
6  Paige,  170. 
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a  plaintiff  to  enter  an  appearance  for  an  abBConding  defendant,^  Ch.  XI.  §  i. 

applies  to  the  same  drcumstanoes  as  those  provided  for  by  the  ^*- — y"— ^ 

Act ;  and  although  it  seems  that  this  order  has  not  superseded  the  Practice 

Act,^  it  is  undoubtedly  the  usual  practice,  in  all  cases  where  it  is  ^tute,  ^ 

intended  to  take  a  bill  pro  canfesso  against^  a  defendant,  to  enter  8up««eded 

an  appearance  for  him,  and  to  proceed  under  the  provisions  of  the  Order. 
General  Order. 

Where  any  defendant,  whether  within  or  not  within  the  juris-  Defendant 

diction  of  the  Court,  does  not  put  in  his  answer  in  due  time  after  "n^  ^^JJ ^t 

appearance  entered  by  or  for  him,*  and  the  plaintiff  is  unable,  with  to  be  found, 

due  diligence,^  to  procure  a  writ  of  attachment,  or  any  subsequent  have  ab- 

process  for  want  of  answer,  to  be  executed  against  such  defendant,  «»»}ded  to 

*  ,         ,  t  avoid  ppoccBi. 

by  reason  of  his  being  out  of  the  jurisdiction  of  the  Court,  or  be- 
ing concealed,  or  for  any  other  cause,  then  such  defendant  is,  for 
the  purpose  of  enabling  the  plaintiff  to  obtain  an  order  to  take  the 
bill  pro  con/easo^  to  be  deemed  to  have  absconded  to  avoid,  or  to 
have  refused  to  obey,  the  process  of  the  Court.*  And  where  any  Where  he  ha« 
defendant  who,  under  the  last-mentioned  rule,  may  be  deemed  to  ^PP®"®^ '» 

'  .  T        J  person,  or  by 

have  absconded  to  avoid,  or  to  have  refused  to  obey  the  process  of  his  Boiicitor, 
the  Court,  appears  in  person  or  by  his  own  solicitor,  the  plaintiff  motion^to 
may  serve  upon  such  defendant  or  his  solicitor  a  notice,  that  on  a  t^«  biU 
day  in  such  notice  named  (being  not  less  than  fourteen  days  after  to  be  given. 
the  service  of  such  notice),  the  Court  will  be  moved  that  the  bill 
may  be  taken  pro  con/esso  against  such  defendant;*  and  the 
plaintiff  must,  upon  the  hearing  of  such  motion,  satisfy  the  Court 
that  such  defendant  ought,  under  the  provisions  of  the  last-men- 
tioned rule,  to  be  deemed  to  have  absconded  to  avoid,  or  to  have 
refused  to  obey,  the  process  of  the  Court ;  and  the  Court,  if  so 
satisfied,  and  if  an  answer  has  not  been  filed,  may,  if  it  so  think 
fit,  order  the  bill  to  be  taken  pro  confesso  against  such  defendant, 
either  immediately,  or  at  such  time,  or  upon  such  further  notice  as, 
under  the  circumstances  of  the  case,  the  Court  may  think  proper.^ 

1  Ord.  X.  6;  ante,  p.  469. 

S  Wilkin  9.  Nainbj,  4  Hare,  476 ;  10  Jar. 
786;  Dreseer  «.  Marton,  1  C.  P.  Coop.  t. 
GoCt.  876;  see,  however,  Fortescne  «.  Hal- 
lett,  8  .lur.  K.  S.  806 ;  6  W.  R.  747.  V.  C.  K. 

s  Where  a  defendant  had  been  duly 
nerved  with  the  bill  and  interrogatories, 
bat  did  not  appear  or  answer,  and  with- 
drew himeelf  oeyond  the  jurisdiction,  the 
Court  ordered  notice  to  be  given  to  him, 
that  nnleaa  an  nnswer  was  put  in  within 
iburteen  days  from  the  service  of  the  notice, 
an  appearance  would  be  entered  for  him. 
and  proceedings  taken  to  have  the  bill 
taken  pro  ttmfato.  Grover  and  Baker 
Sewing  Machine  Coinpanv  9.  Millard,  8 
Jar.  N.  S.  718,  V.  C.  W. 

4  Ord.  XXII.  3.  The  sheri(l*s  officer 
mast  swear,  that  he  has  used  due  diligence. 
Teanlej  v.  Badgett,  11  Beav.  144. 


»  Ord.  XXII.  a. 

*  For  form  of  notice,  see  Vol.  III.  Short 
notice  of  motion  allowed,  where  a  defend- 
ant, who  Iiad  obtained  further  time,  re- 
fused to  pnt  in  his  answer,  and  an 
attachment  conld  not  be  executed  against 
him.  Wedderbume  v.  Thomas,  10  Jur. 
N.  S.  W,  V.  C.  W. 

7  Ord.  XXII.  8.  If  a  defendant,  aiUr 
appearing,  wilt  not  answer,  the  bill  will  be 
taken  wro  conftuo.  Caines  v.  Fisher,  1 
John.  Ch.  8.  And  where  the  bill  Is  for 
relief  only,  and  states  safficieot  gfx>und, 
the  process  for  contempt  to  compelan  an* 
swer  is  not  necessary.  Caines  «.  Fisher, 
sojpra.  In  New  Jersey,  a  decree  pro  em^ 
futo  ma^  be  taken  at  any  time  after  the 
time  limited  for  the  defendant  to  plesd, 
answer,  or  demur  has  expired.  It  may 
be  taken  without  notice,  and,  of  course, 
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TAKING  BILU  FBO  CX>NFE8SO. 


Cr.  XI.  4 1. 


Discretion  of 
Court  M  to 
ordering  bill 
to  be  taken 
fro  ccmftito, 

Wliere  the 
plaintiff  ha« 
entered  an 
appearance 
for  him, 
notice  to  be 
gazetted. 


Interrog- 
atories most 
be  filed. 


The  laat-mentiimed  rule  gives  the  Court  a  disoretion  as  to  order- 
ing a  bill  to  be  taken  pro  confesso ;  and,  in  the  exercise  of  this 
discretion,  the  Court  refused  to  make  the  order,  where  the  d^nd- 
ant  had  always  been  resident  abroad,  and  had  not  abaconded,  and 
there  was  no  eyidence  of  his  refusal  to  obey  the  order  of  dte 
Court.* 

Where  any  defendant  who,  under  the  above-mentioned  rale, 
may  be  deemed  to  have  absconded  to  avoid,  or  to  have  refbaed  to 
obey,  the  process  of  the  Court,  has  had  an  appearance  entered  ftr 
him  by  the  plaintifl^'  and  does  not  afterwards  appear  in  peraoA  or 
by  his  own  solicitor,  the  plaintiff  may  cause  to  be  inserted  in  the 
London  Gaasette,  a  notice,  that  on  a  day  in  such  notice  ttamed  * 
(being  not  less  than  four  weeks  after  the  first  insertion  of  suck 
notice  in  the  London  Gazette),  the  Court  will  be  moved  that  the 
bill  may  be  taken  pro  confe$so  against  such  defendant ;  and  the 
plaintiff  must,  upon  the  hearing  of  such  motion,  satisfy  the  Comt 
that  such  defendant  ought,  under  the  provisions  of  the  above-meift- 
tioned  rule,  to  be  deemed  to  have  absconded  to  avoid,  or  to  have 
refused  to  obey,  the  process  of  the  Court;  and  that  such  notice  of 
motion  has  been  inserted  in  the  London  Gazette,  at  leaet  once  ia 
every  entire  week,  reckoned  from  Sunday  morning  to  Saturday 
evening,  which  shall  have  elapsed  between  the  time  of  the  fint 
insertion  thereof,  and  the  time  for  which  the  notice  is  given ;  and 
the  Court,  if  so  satisfied,  and  if  an  answer  has  not  been  filed,  may, 
if  it  so  thinks  fits,  order  the  bill  to  be  taken  pro  coiff^tuo  against 
such  defendant,  either  immediately,  or  at  such  time,  or  upon  sudi 
further  notice,  as  under  the  circumstances  of  the  case  the  Couit 
may  think  proper.* 

It  seems  that,  where  it  is  intended  to  take  the  bill  pro  co^fe$9» 
under  the  foregoing  rules,  interrogatories  must  have  been  filed;* 
but  where  the  defendant  has  absconded,  or  cannot  be  found,  the 
delivery  may  be  dispensed  with.' 

time  the  advertisement  was  issued*  oooU 
not  liable  been  known  to  be  a  ssaI  dar. 

4  Ord.  XXII.  4.  For  fiirm  of  oider,  sas 
Seton,  1265,  No.  8.  Where  the  defendaM 
has  absconded,  it  most  be  shown  that  Im 
cannot  be  found  at  the  time  of  making  ths 
application.  Wilkinsou  «.  Tomer,  14  W. 
A*  ol8|  M*  »■ 

A  Battler  o.  Mathews,  19  Beav  64S. 

<  Anon.,  4  Jar.  N.  3  688^V.  C  W.;  & 
C.  mm.  Baker  «.  Dean,  6  W.  B.  71S;  Bot- 
tler t).  Mathews,  19  Beav.  649;  Anthooj  s^ 
Cowper,  11  Jnr.  N.  S.  78  ;  18  W.  R.  SS6^ 
M.  R. ;  84  Beav.  77.  Sometimea  the  fi  Iibk 
of  the  interrogatories  has  been  direcisd  ts 
be  advertised ;  see  Anon.,  «6k  mp. ;  bat  tUi 
does  not  seem  to  be  necessaiy.  Anthoay 
V.  Cowper,  iiM  siu». ;  Darlow  e.  SiBB0ck,l 
W.  N.  164,  V.  C-K.;  S,  C. 
V,  Simlock,  14  W.  B.  888. 


unless  it  appear  that  some  pr^udioe  will 
thereby  accrue  to  the  adverse  party.  Oak- 
ley V.  O'NeUI,  1  Green  Ch.  887;  see  Nes- 
bit  V.  St.  Patrick's  Church,  1  Stockt 
(N.  J.)  76.  For  form  of  order  to  take  the 
bill  pro  oomftuo  in  this  case,  see  Seton, 
1865,  No.  2. 

1  Zulueta  V.  Vinent,  16  Beav.  272;  16 
Jur.  681;  see,  however,  Hele  v.  Ogle,  2 
Hare,  628,  under  Ist  Order  of  April,  1842; 
Sand.  Ord.  196;  Beav.  Ord.  196. 

2  Under  Ord.  X.  4,  6,  or  7;  see  oiUa, 
pp.  469,  460. 

s  Which  may  be  any  day  in  term  ;  but 
must,  it  is  jpresumed,  be  on  a  seal  dav  out 
of  term.  Ohnffers  v.  Baker,  6  De  6.,  M. 
&  G.  482  ;  1  Jnr.  K.  S.  82.  In  Millar  v. 
Elwin,  26  Beav.  674;  4  Jur.  N.  S.  600, 
however,  it  seems  tliat  the  advertisement 
was  for  a  day  out  of  term,  which,  at  the 
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Where  the  defendant  is  ont  of  the  jurisdiction,  it  is  not  neces-  Cr.XI.§1. 
sary  to  issue  an  attachment,  in  order  to  take  the  bill  pro  can/esso  -  t  -' 
against  him  nnder  these  rules.^  Attachment 

The  plaintiff  having  advertised,  in  the  Ghusette,  his  notice  of  ^Je^iditS' 
motion  to  take  the  bill  pro  eof^fessOy  may  save  it  on  the  day  men-  ^M- 
tioned  in  the  advertisement,  until  next  motion  day,  without  men-  ^^^ 
tioning  such  saving  expressly  to  the  Court.^     And  where  the  where  ezcos- 
advertisement  gave  six  weeks'  notice,  instead  of  four,  it  was  held,  *^^^^* 
that  the  insertion  of  the  advertisement  for  the  first  four  of  the  six 
weeks  was  sufficient.* 

.  Upon  the  motion,  the  plaintiff  must  show,  by  affidavit,  that  Evidenoe  in 
proper  inquiries  have  been  made  after  the  defendant,  and  the  m£§^^ 
means  which  the  deponent  had  of  knowing  the  parties,  and  the 
fekcts  to  which  he  deposes,*  and  that  the  case  is  within  the  rules 
above  referred  to.*  Thus,  it  must  appear  by  affidavit  *  that  inter- 
rogatories have  been  filed,  and  also  delivered  where  delivery  is 
necessary;  that  due  diligence  has  been  used  to  execute  the  attach- 
ment or  other  process  for  want  of  answer,  where  process  has 
issued;^  and  that  notice  of  the  motion  has  been  served  on  the 
defendant  or  his  solicitor ;  or,  if  not  so  served,  the  Gkueettes  con- 
taining the  notice  must  be  produced.*  The  sheriff's  return  to  the 
INTocess,  if  issued,  is  also  required ;  and  also  the  Record  and  Writ 
Clerk's  certificate  that  the  defendant  has  not  put  in  his  answer; 
and  if  the  plaintiff  has  entered  an  appearance  for  the  defendant, 
that  fact  should  appear  by  the  certificate.* 

K  the  defendant  puts  in  his  answer,  after  service  of  the  notice  Where 
of  motion,  but  before  the  motion  has  been  brought  on,  it  may  be  J^mi^^ 
brought  on  for  the  purpose  of  obtaining  the  costs.^*  of  notioe. 

In  determining  the  question,  whether  the  bill  should  be  ordered  Not  luual  to 
to  be  taken  pro  €(n\f€S$o  "  immediately,"  or  at  some  future  time,  or  *'^*  ^^ 


prooonfi 

upon  some  further  notice,  the  Court  is  guided  by  the  circumstances  immediatdr. 
of  the  case ;  but,  in  general,  it  does  not  direct  the  bill  to  be  taken 
pro  confesMO  immediately.^^ 

Where  a  cause  had  been  set  down  to  be  heard  jt^ro  cof\fessOy  and  Caiue  gtnck 

had  been  struck  out,  in  consequence  of  the  absence  of  counsel,  it  on  aimil^oii 

lUintiff 


1  Buttler  V.  Mathewt,  19  Bear.  549,  and  «  Harrison  v.  Stewardton,  S  Hare,  688, 

there  referred  to;  Hodgion  v.  Hod£>       684,  n.:  see  also  Anstey  v  Hobeon,  3  W. 


of  pu 
onfj. 


V«WS    1.ISWIV    iVlVBIOl*    »V  ,      .aw\«|^^VU    Vm    A«V«M|-  WW'S,     Ua,     BW     aU^V     ^m.U9%VJ     V      «^V«^>WUf    ST*. 

•on,  28  Beav.  6M  ;  Braithwaite*s  Pr.  296;  R.  46,  V.  C.  S.;  R»bson  v.  Eari  of  Devon, 

and  see  Anon.,  9  L.  T.  N.  S.  674,  M.  R.,  i^.  486,  Y.  C.  8. 

far  practioe  where  there  is  delay  between  *  Oxtl.  XXII.  2,  8. 

the  making  and  drawing  np  of  the  order.  <  For  form  of  affidavit,  see  Vol.  III. 

*  Torre.  Torr,  Johns.  660.    Where,  for  7  Tearsley  «.  Bndgett,  11  Beav.  144; 

want  of  business,  the  Court  did  not  sit  on  onfe,  p.  619,  n.  4. 

the  day  in  term  mentioned  in  the  notice,  *  See  Seton,  1266,  Nos.  2,  8. 

the  motion  was  permitted  to  be  made  >  IM. 


on  the  Sttcceedinic  day.    Postlethwaite  v.  i^  Spooner  v.  Payne,  2  De  6.  &  S.  489, 

Travers,  1  N.  B.  864,  V .  G.  S.  dvb,  446 ;  12  Jur.  642. 

•  Millar  9.  Ehrin,  26  Benv.  674  ;  4  Jor.  u  Courage  v.  Warddl,  4  Han,  481 ;  9 

K.  S.  600.  Jur.  1066. 
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TAKING  BILLS  PBO  GONFE8SO. 


Ch.  XI.  §  1. 


Strictnefls 
required. 


Amendment 
of  biUwiU 
vitiate  pro 
om/eMO  pro- 
ceedings; 


unless  nnder 
UGeo.IV.& 

iwm.iv.c. 

36,  §  15,  r.  10. 


Against 
d^ndant  in 
custody. 


was  permitted  to  be  restored  to  the  paper,  on  the  application  of 
the  plaintiff  alone.^ 

It  is  to  be  observed,  generally,  that,  in  proceeding  to  take  a  bin 
pro  confesaOj  the  greatest  care  must  be  taken  to  bring  the  case 
strictly  within  the  General  Orders ; '  and  all  formalities  most  be 
scrupulously  complied  with.  Thus,  an  adyertisement  in  the 
Gazette,  which  omitted  the  defendant's  name  as  a  party  to  the 
cause,  although  the  notice  was  addressed  to  him,  and  stated  that 
application  would  be  made  to  have  the  bill  taken  pro  wnfu^o 
against  him,  was  held  insufficient.* 

And  so,  after  an  order  to  take  the  bill  pro  confesso  has  been  ob- 
tained, the  bill  cannot  be  amended,  even  to  the  extent  of  correedng 
a  clerical  error,  Mrithout  vitiating  the  proceedings,  and  rendering 
the  order  useless.^  If,  however,  a  defendant,  who  haa  been 
brought  to  the  bar  of  the  Court  for  his  contempt  in  not  answering^ 
refuses  or  neglects  to  answer  (not  being  idiot,  lunatic,  or  of  un- 
sound mind),  the  Court  may,  upon  motion  or  petition,  of  which 
due  notice  must  be  given  personally  to  the  defendant,  anthoriae 
the  plaintiff  to  amend  his  bill  without  such  amendment  operati]^ 
as  a  discharge  of  the  contempt,  or  rendering  it  necessary  to  proceed 
with  the  process  of  contempt  de  novo  ;  and  after  such  amendmenti 
the  plaintiff  may  proceed  to  take  the  amended  bill/>ro  cov^tMO^  in 
the  same  manner  as  if  it  had  not  been  amended.* 

We  have  before  seen,  that  where  a  defendant  is  in  actual  costody 
for  contempt  in  not  putting  in  his  answer,  it  is  incumbent  npon 
the  plaintiff  not  to  detain  the  defendant  in  prison  beyond  a  certain 
limited  time,  without  bringing  him  to  the  bar  of  the  Court.*  M^ 
however,  the  plaintiff  determines  at  once  to  take  the  biU  pro 
confe%%o^  he  need  not  bring  the  defendant  to  the  bar;  bat  may, 
upon  the  execution  of  an  attachment  for  want  of  answer,  or  at 
any  time  within  three  weeks  afterwards,  serve  the  defendant  with 
a  notice  of  motion,  to  be  made  on  some  day  not  less  than  three 
weeks  after  the  day  of  such  service,  that  the  bill  may  be  taken 
pro  confe^so  against  him ;  and  the  Court  may  thereupon  order  the 
bill  to  be  taken  pro  confesso  against  him.^  The  motion  must  be 
supported  by  the  sheriff's  return  to  the  attachment,  the  Record 
and  Writ  Clerk's  certificate  that  the  defendant  has  not  pat  in  his 
answer,  and  an  affidavit  of  service  of  the  notice  of  motion.* 


1  Harvey  v.  Renon,  12  Jur.  446,  V.  G. 
K.  B. 

s  Buttler  v.  Mathews,  19  Beav.  649. 

*  Jones  v.  Brandon,  8  Jur.  N.  S.  1146, 
V.  C.  W. 

4  Weightman  «.  Powell,  2  De  6.  &  S. 
670;  12  Jar.  958. 

ft  11  Geo.  IV.  &  1  WUl.  IV.  e.  86,  §  16, 
r.  10;  ante,  pp.  426,  610. 


•  ^nie,  pp.  400, 401. 

f  Ord  X.XII.  1.  For  form  of  order,  see 
Seton,  1266,  No.  1 ;  nnd  for  form  of  nntios 
of  motion,  see  Vol.  III.  The  times  of  v»> 
cation  are  reckoned  in  the  three  weeks  •! 
the  expiration  of  which  the  motion  may  bi 
made.  Kitchin  d.  Hughes,  11  Jur.  Jt.  S. 
902;  14  W.  R.  98,  V.  O.  K. 

•  For  form  of  affidavit,  see  YoL  IIL 
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As  before  stated,^  a  Beqnestration  is  the  first  compulsory  pro-    Ch.XI.§i. 
cess  which  issues  against  a  peer  or  member  of  Parliament.    Upon  ^*^^    ~' 
the  order  for  the  issuing  of  the  writ  being  made  absolute,  then,  by  Againat 
the  original  practice  of  the  Court,  if  the  defendant  persists  in  his  S|jp^.^' 
contempt,  an  order  to  have  the  bill  taken  ^o  confeaao  may  be 
obtained,  upon  motion  of  course.'     In  the  case,  however,  of  a  wh^re  bill  for 
biU  for  discovery,  upon  the  expiration  of  the  time  for  answering,  ^**»^®V' 
an  order  nisi  to  take  the  bill  pro  confeaso  may  be  obtained  at  once, 
where  the  defendant  is  in  contempt  for  want  of  answer,  without 
any  order  for  a  writ  of  sequestration ;  and  such  order  will  be  made 
absolute,  unless  the  defendant  shows  good  cause  to  the  contrary, 
as  before  explained.* 

In  like  manner,  in  the  case  of  corporations  aggregate,  after  an  Against 
order  absolute  for  a  sequestration  has  been  made,  the  plaintiff  «>n»»^o°»« 
may  obtain,  upon  motion  of  course,  an  order  to  take  the  bill  pro 
confes$o  against  the  corporation.^ 

Although  no  compulsory  process  issues  against  the  Attorney-  Agidnst 
General,  we  have  seen  that  an  order  may  be  obtained,  on  ex  parte  q^^' 
motion,  for  him  to  put  in  his  answer,  within  a  certain  time,  or 
that  the  bill  shall  be  taken  pro  coi\f€sso^ 

Where  a  husband  and  wife  are  defendants  to  a  bill,  the  husband  Against 
is,  as  we  have  seen,*  liable  to  process  for  want  of  a  joint  answer,  ^^^jj^^, 
unless  he  obtains  an  order  to  answer  separately;  and  the  bill 
may  be  taken  pro  confesso  against  him,  as  against  any  other  de- 
fendant.^ Where  the  decree  sought  to  be  obtained  affects  the 
wife's  inheritance,  and  the  husband  does  not  answer,  it  seems 
doubtftil  how  far  such  a  decree  can  be  had  against  the  wife.* 

The  preliminary  order  for  taking  the  bill  pro  confessOj  having  q^^  ^ot 
been  obtained  by  one  or  other  of  these  means,  it  remains  only  to  dischaiged, 
be  observed,  that  the  mere  putting  in  an  answer  by  the  defendant,  patting  k^  of 
will  not  be  a  sufficient  ground  for  moving  to  set  it  aside ;  •  and  ""'^« 
where,  upon  that  ground,  a  motion  was  made  to  discharge  an 
order  for  taking  a  bill  pro  confesso^  it  was  refused  with  costs.^^ 

Nothwithstanding  that,  at  one  time,  there  seems  to  have  been  Upon  insnfil- 
some  doubt  upon  the  subject,"  it  is  now  clearly  settled  that,  for  ««>*^">*^«- 


1  S«e  ante.  pp.  478,  496. 

<  Lord  Weilenley  v.  Earl  of  Moniingfcon, 
cited  Seton,  1S66.  For  form  of  order,  see 
0.  No.  4 :  and  for  form  of  motion  paper, 
■ee  Vol.  III. 

•  AnU,  p.  496;  11  Geo.  IV.  &  1  Will. 
IV.  c  36,  H  13, 18.  For  form,  see  Vol.  III. 

<  Ante,  p.  497;  Brickwood  r.  Harvey,  8 
8im.  201 ;  2  Jar.  297 ;  Braithwaite*s  Pr. 
S97.  For  form  of  order,  see  Seton,  1266, 
No.  4 ;  Hnd  for  form  of  motion  paper,  see 
Vol.  III. 

*  Ante^p.  497 :  Peto  v.  Attomey-Oener- 
•1,  1  T.  «  J.  609;  Groom  v.  Attoinsgr- 


General,  9  Sim.  825.    For  form  of  notice 
of  motion,  see  Vol.  III. 

•  Ante,  pp.  180,  498. 

T  Gee  p  Cottle,  8  M.  &  a  180;  and  see 
Bilton  e.  Bennett,  4  Sim.  17. 

>  Ante,  p.  186;  and  see  Alexander  «. 
Osborne,  11  Jur.  444,  L.  C. 

9  Carter  v.  Torrance,  11  Geo.  664;  Hun- 
ter V.  Bobbins,  21  Ala.  585;  James  v, 
Cresswicke,  7  Sim.  148. 

^  Williams  v.  Thompson,  2  Bro.  0.  a 
280;  1  Cox,  418. 

u  Hawkins  v.  Crooke,  2  P.  Wma.  556;  2 
Eq.  Ca.  Ab.  178,  pi.  4. 
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TAKING  BUXS  PRO  OONFBSSO. 


Ca.  XI.  §  1. 


Upon  answer 
by  hiuband 
alone. 


Where 
amended  bill 
notaniwered. 


How  prooeea 
waived. 


Upon  what 
terms  order 
dischaiged. 


^e  purpose  of  having  the  bill  taken  pro  confesso^  an  i] 
answer  is  to  be  treated  as  no  answer,  and  that  the  whole  hill  k 
taken  pro  confesao^  in  the  same  manner  as  it  is  where  no  answer 
at  all  has  been  put  in.^  And  so  also,  where  a  husband  and  wile 
are  defendants,  and  the  husband  puts  in  an  answer  withont  h» 
wife  joining  in  it,  and  without  an  order  to  warrant  such  a  proceed- 
ing, the  Court  treats  the  answer  as  a  nullity,  and  will  make  an 
order  for  taking  the  bill  pro  confesso?  It  has  likewise  been  held, 
that  where,  after  a  fiill  answer,  a  bill  has  been  amended,  and  the 
amended  bill  is  not  answered,  the  plaintiff  is  entitled  to  an  order 
to  have  the  bill  taken  pro  confesso  generally:'  and  where  an 
order  was  made  for  the  clerk  in  Court  to  attend  with  the  record  of 
the  bill,  in  order  to  have  it  taken  pro  confessOy  as  to  the  amjOid- 
ments  only.  Lord  Apsley  discharged  the  order :  being  of  opinion, 
that  the  original  and  amended  bills  were  one  record,  and  that 
the  amendments  not  being  answered,  the  record  was  not  an- 
swered.* 

If  the  plaintiff  receives  the  costs  of  the  contempt,  or  accepts  the 
answer,  by  taking  a  copy  of  it  or  otherwise,  or  takes  exceptions  to 
it,  he  will  waive  the  process ;  ihe  reason  of  which  is,  that  he 
cannot,  after  an  answer  is  actually  filed,  have  a  decree  pro  com- 
/esso  without,  in  the  first  instance,  moving  to  take  the  answer 
off  the  file,  which  he  cannot  do  after  any  of  the  above-men- 
tioned acts.' 

But  although  the  mere  gratuitously  putting  in  an  answer  wiD 
not  be  sufficient  to  discharge  the  order  for  taking  a  bill  pro  am- 
/esso^  yet,  wherever  an  order  of  this  nature  has  been  made,  and 
the  defendant  comes  in  upon  any  reasonable  ground  of  indulgence, 
and  pays  the  costs,  the  Court  will  attend  to  his  application,  unless 
the  delay  has  been  extravagantly  long.*    It  is  not,  however,  a 


1  Davis  V.  Davis,  3  Atk.  24  ;  Turner  «. 
Turner,  cited  4  Yes.  610;  Dangerfield  «. 
Claiborne,  8  Hen.  &  M.  17  ;  Caines  v. 
Fisher,  1  John.  Ch.  8;  Glason  o.  Morris.  10 
John.  624  ;  Buckingham  v.  Peddioord,  2 
Bland,  447 ;  Mayer  «.  Tyson,  1  Bland,  560. 
A.  bill,  answered  in  part  only,  may  be 
taken  as  confessed  in  other  parts  not  an- 
swered. Weaver  v.  Livingston,  Hopk. 
498;  Pef:g  t;.  Davis,  2  Blackf.  184. 

s  Bilton  9.  Bennett,  4  Sim.  17;  Leavitt 
V,  Cruger,  1  Paige,  421;  see  New  York 
Chem.  Co.  v.  Flowers,  6  Paige,  664 ;  Col- 
lard  V.  Smith,  2  Beasley  (N.  J.),  48,  46; 
Allen  V.  Smith,  ib.  46;  anUj  182.  Where 
a  joint  answer  by  husband  and  wife  is  put 
in,  it  must  be  sworn  to  by  both.  If  not  so 
sworn  to,  and  no  valid  defence  is  set  up 
therein,  it  will,  on  motion,  be  taken  off  the 
files  for  irregularity,  and  the  bill  be  taken 
as  confessed.  New  York  Chem.  Co.  «. 
Flowers,  6  Paige,  664;  Collard  «.  Smith,  2 
Beasley  (N.  J.),  48.    So  where  an  answer 


is  not  sifnied  by  the  defendant,  althoogk 
an  abswer  on  oath  is  waived.  Dennisoa  st. 


Baasfordj  7  Paige,  870. 
*  Jopbng  V.  Stuar^  4 
Fire  Ins.  Oa.  v  Jenkins, 


Ves.619;Tnat& 
Jenkins,  8  Paige,  5S8u 

4  Biicon  V.  Griffith,  4  Ves.  619,  n. 

<  Sidgier  v.  Tyt^  11  Vea.  202;  Coyk  «l 
AUeyne.  16  Beav.  648. 

4  Williams  v.  Thonipson,  2  Bio.  C  C 
280;  1  Cox,  418  ;  see  Robertson  e.  IGUb^ 
2  Green  Ch.  461,  468,  464;  Wowtcr  il 
Woodhull,  1  John.  Ch.  641  ;  Parker  «. 
Grant,  1  John.  Ch.  680 ;  Emeiy  «.  Down- 
ing, 2  Beasley  (N.  J.),  69  ;  Oram  «.  Dsb- 
nison,  2  Beasley  (N.  J.),  488.    But 


after  a  decree  pro  oim/essb,  order  of 
ence,  and  report  of  Master,  the  decree  wifl 
be  opened,  and  the  defendant  let  in  to  an- 
swer, if  the  equity  of  the  case  lequiiea  sodh 
relaxation  of  the  rules  of  the  Court.  Wi> 
liamson  v.  Sykes,  6  Bessley  (N.  J.),  182. 

By  the  practice  in  New  Jersey,  the  de^ 
fendant*i  application  for  thia  pnipoee, 
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matter  of  oourse  to  dischaige  the  order  for  taking  the  bill  pro  conr   Cb.  XI.  §  s. 
/esso;  and  the  Court,  before  doing  so,  will  require  to  see  the  ^-     y    — ' 
answer  proposed  to  be  put  in,  in  order  that  it  may  form  a  judg- 
ment as  to  the  propriety  of  it,  and  will  not  put  the  plaintiff  to  the 
peril  of  haying  just  such  an  answer  as  the  defendant  shall  think 
proper  to  give.* 

If  a  defendant  is  in  custody  for  want  of  his  answer,  and  is  Sabinisnon 
willing  to  submit  to  have  the  bill  taken  pro  con/e8$o  against  him,  ^^np^ 
he  may  apply  to  the  Court,  upon  motion  with  notice  to  be  served  c(fnfeuo. 
on  the  plaintiff^'  to  be  discharged  out  of  custody;   and  there- 
upon the  Court  may  order  the  bill  to  be  taken  pro  cor\fesso  against 
such  defendant,  and  may  order  him  to  be  discharged  out  of  cus- 
tody upon  such  terms  as  appear  to  be  just :  unless  it  appears  from 
the  nature  of  the  plaintiff's  case,  or  otherwise  to  the  satisfaction  of 
the  Court,  that  justice  cannot  be  done  to  the  plaintiff  without 
discovery,  or  further  discovery,  from  such  defendant.* 


Section  II. — Hearingy  Decreey  and  JSubseqtierU  Proceeding$. 

The  preliminary  order  having  been  obtained,  the  next  subject  Hearing  of 
for  investigation  is  the  manner  in  which  the  cause  is  heard,  and  ^^^' 
the  decree  perfected.^ 


be  made  either  b^  petition  properly  veri- 
fled,  or  npon  motion  rastained  by  affidavit. 
The  former  mode  is  more  usual  and  formal, 
but  either  may  be  resorted  to.  Emeiy  e. 
Pownmg,  2  Beaalejr  (N.  JX  60. 

1  Heame  v.  OgilTie,  11  Yes.  77;  Emery 
«.  Downing,  2  Beasiey  (N.  J.),  69.  A  de- 
cree pro  eimfe$90  will  not  be  set  aside  to 
allow  a  plea  to  be  filed.  BankofSt.  Maiy 
«.  at.  John,  25  Ala.  666. 

s  For  form  of  notice  of  motion,  see  Vol. 
HI. 

*  Ord.  XXn.  6;  see  also  11  Geo.  IT.  & 
1  Will.  IV.  c.  86,  $  16,  r.  12;  and  for  a 
case  where  the  Court  thought  that  justice 
lequiied  that  discovery  should  be  obtained 
fkom  the  defendant,  see  Maitland  v.  Rodger, 
14  Sim.  92;  8  Jur.  871. 

«  Under  18th  Equity  Rule  of  the  United 
States  Courts,  after  an  order  that  the  bill 
be  taken  pro  entifuto,  the  cause  proceeds 
49  parte,  and  the  matter  of  the  bill  may  be 
decreed  by  the  Court  at  the  next  ensuing 
term  thereof  accordingly,  if  tbe  same  can 
be  done  without  an  answer,  and  is  proper 
to  be  decreed ;  or  the  plaintiff,  if  ne  re- 
quires any  discovery  or  answer  to  enable 
nim  to  obtain  a  proper  decree,  shall  be  en- 
titled to  process  of  attachment  against  tbe 
defendant,  to  compel  an  answer ;  and  the  de- 
liendant  shall  not,  when  arrested  npon  such 
process,  be  discharged  therefrom,  unless, 
npon  fiung  his  answer,  or  otherwise  com- 
plying with  such  order,  as  the  Court  or  a 
judge  thereof  may  direct,  as  to  pleading 


to,  or  fully  answering  the  bill,  within  a 
period  to  be  fixed  by  the  Court  or  judge 
and  undertaking  to  speed  the  same. 

The  bill  being  taken  jmv  oon/esso  against 
a  defendant  does  not  preclude  him  from 
disputing  the  amount  of  the  nlaintlff'e 
demand  m  the  Master's  oflice.  Clayton  v* 
Chichester,  Craw.  &  Dix,  78;  Pendleton 
e.  Evans,  4  Wash.  C.  C.  891.  But  the 
plaintiff  is  not  in  such  case  bound  to  prove 
the  contract  stated  in  the  bill.  Douglass  v. 
Evans,  1  Tenn.  18.  The  allegations  in 
tbe  bill  are  thereby  impliedly  admitted, 
and  the  Court  may  decree  thereupon. 
Baltzel  V.  Hall,  1  Litt.  98,  Attorney- 
General  9.  Carver,  12  Ired.  281 ;  Harmon 
V.  Campbell,  80  III.  26.  But  the  neslect 
of  a  defendant  to  answer  a  bill,  upon  which 
a  decree  pro  oonfeao  is  passea,  amounts  to 
an  admi»«ion  only  of  the  allegations  in  the 
bill.  Robinson  v.  Townseno,  8  Gill  &  J. 
418.  If  the  charge  in  the  biil  be  not  stated 
with  sufficient  certainty,  the  plaintiff  can- 
not, even  after  a  decree  pro  eonftwto^  have 
a  final  decree,  unless  be  establish  his  de- 
mand bv  satisfactory  evidence.  Pegg  v. 
Davis,  2'BUickf.  281;  see  Piatt  o.  Judwn, 
8  BiHckf.  287;  Atkins  e.  Faulkner,  11 
Iowa  (8  With.),  826.  So  upon  a  bill  taken 
pro  cfmftatOy  and  an  order  of  reference 
thereupon  to  a  Master,  such  allegations  of 
the  bill  as  are  distinct  and  poeitive  are  to 
be  taken  as  true,  without  proof.  But  not 
such  as  are  indefinite.  Williams  e.  Cor- 
win,  Hopk.  471 ;  Piatt  v.  Jadson,  8  Blackt 
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Ch.  XI.  §  2. 


Appearance 
or  defendant, 
and  waiver  of 
all  objection 
to  the  order. 

Nature  of 
decree  niade» 


Bill  may  be 
read  from 
authenticated 
oop7,  without 
Record  and 
Writ  Qerk's 
attendance. 


A  defendant,  against  whom  an  order  to  take  a  bill  pro  confesso 
is  made,  is  at  liberty  to  appear  at  the  hearing  of  the  cause ;  and 
if  he  waives  all  objection  to  the  order,  but  not  otherwise,  he  maj 
be  heard  to  argue  the  case  upon  the  merits,  as  stated  in  the  bilL^ 

At  the  hearing  of  the  cause,  the  Court,  upon  reading  the  bill, 
and  taking  it  to  be  true,  will  make  such  decree  as  seems  just ;  * 
and  in  the  case  of  any  defendant  who  has  appeared  at  the  hearing;, 
and  waived  all  objection  to  the  order  to  take  the  bill  pro  corrfeuOy 
or  against  whom  the  order  has  been  made  after  appearance  by  him- 
self or  his  own  solicitor,  or  upon  notice  served  on  him,  or  after  the 
execution  of  a  writ  of  attachment  against  him,  the  decree  is  to  be 
absolute.* 

Formerly,  it  was  necessary  that  the  Record  itself  should  actuaUy 
be  produced  and  read  in  Ck>urt,  and  the  Clerk  of  Kecords  and 
Writs  attended  in  Court  with  the  record  for  that  purpose ;  now, 
however,  the  bill  may  be  read  at  the  hearing  from  a  printed  copy 
(or,  where  amended,  without  a  reprint,  a  partly  written  and  partly 
printed  copy),  stamped  with  a  proper  stamp,  by  one  of  the  Clerks 
of  Records  and  Writs,  indicating  the  date  of  the  filing  of  such  IhII 
(and  of  the  amendment,  when  amended),  without  the  attendance 
of  the  Qerk  of  Records  and  Writs.* 


285;  Atkins  v.  Faulkner,  vH  n^a;  but 
see  Singleton  v.  Gale,  8  Porter,  270;  Wil- 
kine  v.  Wilkins,  4  Porter,  246,  where  it  is 
said,  that  before  a  decree  is  pronounced  on 
a  bill  pro  eanfetao^  the  Court  must  be  satis- 
tied  by  sufficient  evidence,  of  the  justice 
of  the  plaintifTs  demand.  See  alsoLevert 
V.  Redwood,  9  Porter,  80.  In  an  anony- 
mous case,  4  Hen.  &  M.  476,  it  was  held, 
that  on  a  bill  taken  pro  oanftuo^  a  plain- 
tiff csnnot  obtain  a  final  decree  wiTh> 
out  filing  his  documents,  and  proving  his 
case;  see,  however,  the  qvart  upon  this 

Kint  in  Coleman  v.  Ljne,  4  Rand.  464. 
Larkin  «.  Mann,  2  Paige,  27,  it  was 
held,  that  if  a  bill  be  taken  pro  oonftuo, 
the  proof  of  the  plaintiff's  title  may  be 
made  before  a  Master,  on  reference.  But 
if  an  issue  of  fact  is  joined  in  the  cause, 
the  plaintiff  may  make  the  necessary  proof 
and  produce  the  abstmct  of  the  convey- 
ances, before  the  examiner.  In  Pendleton 
V.  Evans,  4  Wash.  C.  C.  891,  it  was  held, 
that  if  a  bill,  being  for  the  balance  of  an 
account,  is  taken  pro  confeuo^  the  amount 
must  be  referred  to  a  Master.  The  decree 
is  always  mtL  See  Kobertson  v.  Miller, 
2  Green  Ch.  461;  potl,  681.  note. 

Where  a  bill  agninst  heirs  does  not 
allege,  that  any  estate  has  descended,  tak- 
ing it  pro  canfttto  will  not  amount  to  a 
confession  that  any  has.  Cameal  v.  l>9cy^ 
2  Litt.  897. 

Where,  to  a  bill  against  resident  and 
non-resident  defendants,  the  resident  de- 
fendants answer,  denying  all  the  equity  of 
the  bill,  and  it  is  taken  pro  oonftato  agamst 


the  others,  without  proof,  no  decree  can  be 
taken,  even  againttt  the  latter  Clumill|^ 
ham  9.  Steele,  1  Utt.  68.  If  a  bOl  ia  takes 
pro  comfetao  against  a  defendant,  who  is 
absent  from  toe  State,  he  may,  under 
the  statute  of  New  York,  come  in  after 
the  decree  and  answer  and  defend  the 
suit.  Davoue  e.  Fanning,  4  John.  Ch.  199. 
A  decree  is  erroneons,  if  taken  aganst 
infants,  by  default,  without  proof,  tiiongh 
there  be  a  guardian  ad  UJUm.  Maaeie  a. 
Donaldson,  8  Ohio,  877;  see  Cameal  «. 
Sthreshley,  1  A.  K.  Marsh.  471;  ChaJflSne. 
Kimball,  28  111.  26.  For  forms  of  deoee 
when  bill  is  taken />ro  oon/esm,  see  Bfvwa 
9  Home,  8  Beav.  «10;  beton,  1138,  Ho.  L 
As  to  setting  down  the  cause  for  heariqg^ 
see  po9L  ChHp.  XXIIL 

1  Ord.  XXU.  7;  Greaves  v.  Giearca,  12 
Beav.  422;  and  for  form  of  decree  in  that 
case,  see  Seton,  1128,  No.  2 ;  see  note  aboTs. 

a  Ord.  XXII.  8.  The  Court  will  onl^ 
make  such  a  decree  as  it  would  have  wmii. 
if  the  defendant  had  appeared.  Steierly 
9.  Ward,  16  Jnr.  277,  V.  C  K.  B.,  wUg* 
was  a  forecloeure  suit;  see  Uayncsr.  Ball, 
4  Beav.  108;  Stanley  9.  Bond,  6  Beav. 
421 ;  Simmonds  9.  Palles,  2  Jo.  &  Let.  489i 

•  Ord.  XXII.  8;  Grover  &  Baker  Sew> 
ing  Machine  Company  9.  MiUaid,  8  Jar. 
N.  S.  718,  V.  C.  W.  'Notice  of  an  esiltf 
pro  ofmfttBO  must  be  given  belure  final 
decree.  W  ampler  9.  Wolflnger,  IS  Md. 
887. 

«  Ord.  18  July,  1861.    No  fee  k 
ble,  on  stamping  the  copy. 
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A  decree,  founded  on  a  bill  taken  pro  confeaso,  is  to  be  passed    Ch.  XI.  §  3. 
and  entered  as  other  decrees ; *  and  thereupon  an  office  copy  of  it  ^—    v"  ■"'' 
must  (unless  the  Court  dispenses  with  service  thereof)  be  served  Service  of 
on  the  defendant  against  whom  the  order  to  take  the  bill  pro  conr  ^^^^'^ 
/esso  was  made,  or  his  solicitor ;  and  where  the  decree  is  not  abso-  and  notice, 
lute,*  such  defendant,  or  his  soUcitor,'is  to  be  at  the  same  time  ^^^^\ 
served  with  a  notice,  to  the  effect,  that  if  such  defendant  desires 
permission  to  answer  the  plaintifTs  bill,  and  set  aside  the  decree, 
application  for  that  purpose  must  be  made  to  the  Court  within  the 
time  specified  in  the  notice,  or  that,  otherwise,  such  defendant  will 
be  absolutely  excluded  from  making  any  such  application.' 

If  such  notice  is  to  be  served  within  the  jurisdiction  of  the  Court,  time  to  be 
the  time  therein  specified  for  such  application  to  be  made  by  the  ^^  ^^ 
defendant,  is  three  weeks  after  service  of  such  notice ;  but  where 
such  notice  is  to  be  served  out  of  the  jurisdiction  of  the  Court, 
such  time  is  to  be  specially  appointed  by  the  Court,  on  the  ex  parte 
application  of  the  plaintiff.^ 

In  pronouncing  the  decree,  the  Court  may,  either  upon  the  case  court  may, 
stated  in  the  bill,  or  upon  that  case,  and  a  petition  presented  by  f^  ^^^ 
the  plaintiff  for  the  purpose,  as  the  case  may  require,  order  a 
receiver  of  the  real  and  personal  estate  of  the  defendant,  against  receiver  to  be 
whom  the  bill  has  been  ordered  to  be  taken  pro  .confesso^  to  be  'Pi**"    » 
appointed,  with  the  usual  directions,  or  direct  a  sequestration  of  or  seqaes- 
such  real  and  personal  estate  to  be  issued,  and  may  (if  it  appears  ^™^^°« 
to  be  just)  direct  payment  to  be  made  out  of  such  real  or  personal  and  pay- 
estate  of  such  sum  of  money,  as  at  the  hearing,  or  any  subsequent  '"^^* 
stage  of  the  cause,  the  plaintiff  appears  to  be  entitled  to :  pro- 
vided that,  unless  the  decree  be  absolute,  such  payment  is  not  to  upon  secnrity 
be  directed  without  security  being  given  by  the  plaintiff  for  resti-  ^oiPifdecree 
tution,  in  case  the  Court  afterwards  thinks  fit  to  order  restitution  not  absolute. 
to  be  made.*    But  no  proceeding  is  to  be  taken,  and  no  receiver 
appointed  under  the   decree,  nor  any  sequestrator,  under  any  But  directioa 
sequestration  issued  in  pursuance  thereof  is  to  take  possession  o^  J^ted  upon 
or  in  any  manner  intermeddle  with  any  part  of  the  real  or  personal  51^°'** 
estate  of  a  defendant,  and  no  other  process  is  to  issue  to  compel 
performance  of  the  decree,  without  leave  of  the  Court,  to  be  ob- 
tained on  motion,  with  notice  served  on  such  defendant,  or  his 
solicitor,  unless  the  Court  dispenses  with  such  service.* 


1  Ord.  XXII.  10. 

s  Ord.  XXII.  8,  uM  mp.  Decree  against 
a  bare  trustee  made  absolute  in  the  first 
instance,  and  pervioe  on  him  dispensed 
with.    L^te  9.  Vicini,  12  W.  R.  897,  M.  K. 

<  Ord.  XXII.  1 1 ;  see  ante^  624  and  note. 
For  fonn  of  notice,  see  Vol.  III. 

4  Ord.  XXiI.  la.  A  list  of  times  for  the 
different  colonies,  and  foreign  conntriea, 
•coording  to  their  distance  from  England, 


is  kept  in  the  Registrar's  office;  and  the 
proper  time  is  inserted  by  the  Registrar  in 
the  order,  in  drawing  it  up.  For  form  of 
Older,  see  Setin,  1130,  No.  1;  and  for 
forms  of  motion  paper,  and  affidav^it  in 
support,  see  Vol.  III. 

•  Ord.  XXII.  0;  see  Lett  «.  Randall,  7 
Jur.  1076;  Torrv.  Torr,  John.  660. 

•  Ord.  XXII.  18.   The  motion,  of  which 
notice  is  to  be  thus  given,  is  not  for  the 
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Cb.  XI.  S  2. 


Beheamg 
on  merits* 


When  decree, 
not  absolute 
at  hearing, 
may  become 
abflolate. 


What  suf- 
ficient notice, 
nnder  Ord. 

xxn.  U. 


Application 
tooispense 
with  service, 
to  be  made 
after  expira- 
tion of  three 
years. 

Summons  to 
proceed  must 
also  be 
serred* 


Any  defendant,  waiving  all  objection  to  the  order  to  take  the 
bill  pro  confesao,  and  submitting  to  pay  each  costs  as  the  Court 
may  direct,  may,  before  enrolment  of  the  decree,  haye  the  cause 
reheard,  upon  ^e  merits  stated  in  the  bill :  the  petition  for  r^ear- 
ing  being  signed  by  counsel,  as  other  petitions  for  reheaiing.^ 

In  cases  where  a  decree  is  not  absolute  nnder  Rule  8,  the  Court 
may  order  the  same  to  be  made  absolute,  on  the  motion  of  the 
plaintiff,  made, — 

1.  After  the  expiration  of  three  weeks  from  the  service  of  a  copy 
of  the  decree  on  a  defendant,  where  the  decree  has  been  served 
within  the  jurisdiction. 

%  After  the  expiration  of  the  time  limited  by  the  notice  pro- 
vided for  by  Rule  11,  where  the  decree  has  beeii  served  without 
the  jurisdiction. 

8.  After  the  expiration  of  three  years  from  the  date  of  the 
decree,  where  a  defendant  has  not  been  served  with  a  copy 
thereof.^ 

And  such  order  may  be  made,  either  on  the  first  hearing  of  sndi 
motion,  or  on  the  expiration  of  any  fturther  time  which  the  Court 
may,  on  the  hearing  of  such  motion,  allow  to  the  defendant  for 
presenting  a  petition  for  leave  to  answer  the  bilL* 

Where  a  defendant  was  out  of  the  jurisdiction,  service  of  an 
office  copy  of  the  order,  limiting  the  time  within  which  he  mig^t 
apply  for  leave  to  answer  the  bill,  and  set  aside  the  decree,  was 
held  to  be  a  sufficient  notice  under  the  rule  above  referred  to.^ 

The  application  to  the  Court,  to  dispense  with  service  of  the 
decree,  should  be  made  after  the  expiration  of  the  three  yeais 
mentioned  in  Rule  15.* 

Where  proceedings  are  to  be  taken  in  Chambers  under  the  de- 
cree, the  defendant  must  be  served  with  the  summons  to  proceed 
upon  the  decree,  as  well  as  with  the  decree ;  and  no  proceedings 
ought  to  be  taken  in  Chambers,  until  the  expiration  of  the  tiine 
limited  ibr  setting  aside  the  decree.^ 


appointment  of  a  receiver  (which  may  be 
doue  under  the  decree,  without  notice),  but 
that  the  receiver  may  take  possession. 
Dresser  v.  Morton,  2  Phil.  286;  and  see 
Brown  v.  Houie,  10  Beav.  400,  where  leave 
was  given  to  pUintiif,  under  this  mie,  to 
issue  process  ot  contempt.  For  foims  of 
orders  under  this  rule,  see  Seton,  1181, 1182, 
Nos.  3, 4, 6 ;  and  for  forms  of  notice  of  motion, 
see  Vol.  III. 

1  Ord.  XXII.  14.  And  see  poti.  Chap. 
XXXII.,  JUhearingi  and  JfpeaU. 

a  Ord.  XXII.  16.  This  period  will  not 
be  dispensed  with.  Darlow  v,  Sinnock,  1 
W.  M.  164,  V.  C.  K. 

*  For  form  of  order,  see  Seton,  1180,  No. 


2;  and  for  forms  of  motion 


affidavit  in  support,  see  VoL 

«  Trilly  v,  Keefe,  16  Bear  S8;  16  Jnr. 
442. 

s  Vaughau  «.  Bogeis,  11  Beav.  1«6; 
James  v.  Kice,  6  De  G.,  If.  &  6.  461;  18 
Jur.  818.  It  was  dispenaed  with  befcn 
the  expiration  of  the  three  yean,  huwev«; 
in  Kemp  v.  Latter,  16  Jur.  770,  M.  B.; 
Benbow  v,  Davies,  12  Beav.  421;  and  ■» 
Brierly  «.  Ward,  16  Jnr.  277,  V.  a  K.  B. 
These  cases  are,  it  is  oonceived,  ovemded 
by  James  «.  Bioe;  and  tee  Thonoed  «l 
Ciane.  11  W.  K.  2B7,  IC.  R. 

«  Golden  v.  Newton,  Johna.  720;  awlise 
King  9.  Biymnt,  8  M.  &  C.  191.  ISO;  2  Jeb 
106. 
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Where  the  decree  is  not  absolute  imder  Rule  8,  and  has  not    Ch.^.  {2. 
been  made  absolute  under  Rule  15,  and  a  defendant  has  a  case  ^^-^^-'^^ 
upon  merits  not  appearing  in  the  bill,  he  may  apply  to  the  Court  When  decree 
by  petition,  stating  such  case,  and  submitting  to  such  terms  with  JbLSutef 
respect  to  costs  and  otherwise,  as  the  Court  may  think  reasonable,  defeDdant 
for  leave  to  answer  the  bill ;  and  the  Court,  if  satisfied  that  such  ^^^^  on 
case  is  proper  to  be  submitted  to  the  judgment  of  the  Court,  may,  t«™«- 
if  it  thinks  fit,  and  upon  such  terms  as  seem  just,  vacate  the  en- 
rolment (if  any)  of  the  decree,  and  permit  such  defendant  to  answer 
the  bill ;  ^  and  if  permission  be  given  to  put  in  an  answer,  leave 
may  be  given  to  file  a  separate  replication  to  such  answer ;  and 
issue  may  be  joined,  and  witnesses  examined,  and  such  proceedings 
had,  as  if  the  decree  had  not  been  made,  and  no  proceedings  against 
such  defendant  had  been  had  in  the  cause.^ 

The  rights  and  liabilities  of  any  plaintiff  or  defendant,  under  a  ^^^  f„  „p. 
decree  made  upon  a  bill  taken  pro  con/esao^  extend  to  the  represent-  resentatives 
atives  of  any  deceased  plaintiff  or  defendant,  and  to  any  persons  boiu^dT^" 
claiming  under  any  person  who  was  plaintiff  or  defendant  at  the 
time  when  the  decree  was  pronounced ;  and  with  reference  to  the 
altered  state  of  parties,  and  any  new  interests  acqidred,  the  Court 
may,  upon  motion  or  petition,  served  in  such  manner,  and  supported 
by  such  evidence  as,  under  the  circumstances  of  the  case,  the  Court 
deems  sufficient,  permit  any  party,  or  the  representative  of  any 
party,  to  file  such  bill,  or  adopt  such  proceedings  as  the  nature 
and  circumstances  of  the  case  require,  for  the  purpose  of  having 
the  decree  (if  absolute)  duly  executed,  or  for  die  purpose  of 
having  the  matter  of  the  decree  (if  not  absolute)  duly  considered, 
and  the  rights  of  the  parties  duly  ascertained  and  determined.* 

The  Act  of  11  Geo.  IV.  4fc  1  Will.  IV.  c.  36,  is  not,  as  has  been  p,,,cedure 
before  observed,  repealed;^  and  although  the  general  practice  is,  under n Geo. 
in  all  cases  where  bills  are  intended  to  be  taken  pro  cor^fessOj  ivi^iaT'^ 
to  proceed  under  the  General  Orders  which  have  been   above  is  now 
referred  to,  yet,  special  cases  may  still  occur  under  the  Act;*  ob«>i«te. 

1  Under  the  19th  Eqoitj  Rule  of  the  ing  the  cause;  Bee  Wooeterv.  Woodhull, 

United  States  Courts,  when  the   bill  is  1  John.  Ch.  639;  Parker  «.  Grant,  IJohn. 

ttkeajuro  eoN^esto,  the  Court  may  proceed  Ch.  680;  Williamson  «.  Sykes,  2  Beaslej 

to  a  decree  at  the  next  ensuing  term  there-  (N.  J.),  182;  Robertson  v.  Miller,  2  Gre«n 

of,  and  such  decree  rendered   shall   be  Ch.  4(1;  Emenr  v.  Downing,  2  Beasley 

deemed  absolute,  unless  the  Court  shall,  (N.  J.)}  89, 80;  Oram  v,  Dennison,  2  Beaa- 

at  the  same  term,  set  aside  the  same,  or  ley  (N.  J.),  288;  ame,  624,  note, 

•nlarge  the  time  for  filing  the  answer,  upon  ^  Ord.  XXIi.  18.    In  Inglis  v.  Campbell, 

eanse  shown  upon  motion  and  affidayit  of  2  W.  R.  896,  V.  C.  K.,  which  was  a  fore- 

tlie  defendant    And  no  such  motion  shall  closure  suit,  permission  was  given  under 

be  granted,  unless  u|x>n  the  payment  of  this  rule^  on  payment  of  the  costs  of  the 

tbe  costs  of  the  plaintiff  in  the  suit  up  to  application  and  of  the  suit. 

that  time,  or  such  part  thereof  as  the  Court  «  Ord.  XXII.  17. 

■hall  deem  reasonable,  and  unless  thede-  ^  AnU,  p.  618;   Wilkia  v,  Namby,  4 

fendant  shall  .undertake  to  file  his  answer  Hare,  478;  10  Jur.  786. 

within  such  time  as  tiie  Court  shall  direct,  «  11  Geo.  HT.  &  1  Will.  TV.  c  86,  §$  a-8 

and  submit  to  such  other  terms  a»  the  inclusive. 
Court  shall  direct,  ibrtbe  porpoee  of  speed- 

TOL.  X.  84 
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Cn.  XI.  §  2.    but  they  will  probably  be  bo  rare  that  it  is  not  thought 


Statutory 
time  at  which 
decree 
becomes 
absolute. 


SUtute 
applied  onljr 
to  cases  where 
defendant 
had 
absconded. 


General 
Order  applies 
to  all  cases. 


Statutory 
provision,  as 
to  bills  for 
discoveiy, 
where 

defendant  is 
privileged. 


ble,  in  the  present  work,  to  refer  to  the  provisions  of  the  Act  in 
detail. 

It  may  be  observed  that,  under  the  Act,  a  decree  did  not  be- 
come absolute  against  a  defendant  who  was  out  of  the  realm,  or 
had  absconded,  and  had  never  been  served  with  a  copy  of  it,  until 
the  expiration  of  seven  years  from  the  date  of  the  decree;^  wh^e- 
as,  under  the  15th  Rule  above  referred  to,  the  Court  may,  in  the 
same  case,  order  the  decree  to  become  absolute,  after  the  ezpirmtion 
of  three  years  from  the  date  of  the  decree.* 

The  provisions  of  the  statute  applied  only  to  cases  where  the 
defendant  absconded  to  avoid  being  served  with  process.*  In 
cases  falling  within  the  ordinary  course  of  the  Court,  unafieded 
by  the  statute,  a  decree  made,  upon  taking  a  hUlpro  confesaOyWm 
absolute  in  the  first  instance,  and  no  day  was  given  for  showing 
cause  against  it.^ 

The  General  Order,  however,  applies,  as  we  have  seen,'  as  wdl 
to  suits  where  the  defendant  absconds,  as  to  other  cases  where  the 
plaintiff  is  enabled  to  have  his  bill  taken  pro  confesso  for  want 
of  answer.  It  introduces,  as  we  have  seen,^  some  pecoliaiities 
into  the  manner  of  proceeding  under  a  decree  obtained  by  the  bill 
being  taken  pro  confesao  ;  but,  in  all  other  respects,  a  decree  pro 
confesao  is  executed  in  the  same  manner  as  a  decree  made  npon  a 
regular  hearing. 

With  respect  to  bills  for  discovery,  the  General  Order  does  not 
make  any  distinction  between  such  bills,  and  bills  for  relief;^  bat 
the  Stat.  11  Geo.  lY.  &  1  Will.  lY.  c.  36,  gives  an  additional  fiMahty 
in  obtaining  the  order  to  take  a  bill  for  discovery  pro  confesso^  as 
against  a  person  having  privilege  of  Parliament :  for,  in  the  case  of  a 
bill  for  relief  no  order  to  take  the  bill  jpro  confeaso  can  be  obtained 
against  a  privileged  defendant,  until  the  writ  of  seqaestratioD 
has  issued;  but  under  the  13th  section  of  that  Act,  in  the  ease  of 
a  bill  for  discovery,  the  Court  may,  upon  the  application  of  the 
plaintiff  as  soon  as  the  time  for  answering  has  expired,  althoi^ 
no  sequestration  has  issued,  order  the  bill  to  be  taken  pro  confes^Oy 
unless  the  defendant  shall,  within  eight  days  after  being  served 
with  such  order,  show  good  cause  to  the  contrary.  With  this 
exception,  there  does  not  seem  to  be  any  difference  between  the 
case  of  a  bill  for  discovery  and  one  for  relief  so  far  as  regards  the 
practice  in  obtaining  an  order  to  take  the  bill  pro  confes^o;  bat 
after  the  preliminary  order  is  obtained,  there  does  not  seem  to  be 


1  11  Geo.  rV.  &  1  VTill.  IV.  c.    86, 
§§  6,  8.^ 
«  Ord.  XXn.  16. 
•  AnU,  p.  618. 
«  Landon  v  Ready,  1  S.  &  S.  44;  Ogil* 


▼ie  9.  Hearae,  18  Ve8.«  668;   KjnAtk 
Young,  2  V.  &  B.  184. 
*  ArUt,  p.  618. 


«  .into,  pp.  686^628. 
T  See  OaiiiM  v.  FJahw,  1 
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any  necessity  for  a  fiirther  hearing  of  the  cause,  unless  it  is  ren-    Ch.  XL  §  2. 
dered  necessary  by  the  Gleneral  Order.^  ^—  ■  y — — ^ 

There  is  a  case  of  Logan  v.  Orant^  before  Sir  Thomas  Plumer  Whether  §  13 
V.  C^  by  the  report  of  which  it  would  appear,  that  he  considered  appScs'to^iU 
that  the  46Creo,  III.  c  124,  §  5,*  which  is  identical  in  language  for  relief, 
with  the  13th  section,  just  referred  to,  applied  to  bills  for  relief  as 
well  as  to  those  for  discovery,  and  that  he  made  an  order  to  take 
a  bill  jETTO  confesBO^  upon  this  construction  of  the  Act.    In  the  case 
before,  him,  a  sequestration  had  issued,  so  that  by  the  ordinary 
practice  of  the  Court,  independent  of  the  statute,  the  plaintiff  was 

'  entitled  to  have  his  bill  taken  pro  eonfesao :  ^  consequently,  there 
was  no  occasion  for  any  decision  upon  the  statute.  The  words  of 
the  13th  section  seem  clearly  applicable  only  to  bills  for  discovery; 
and  this  is  the  construction  which  was  put,  by  Lord  Eldon,  upon 
the  5th  section  of  the  former  Act,  above  mentioned.'^ 

After  the  order  has  been  pronounced  for  taking  a  bill  pro  con-  After  order, 

yes^Oy  the  bill,  or  an  examined  copy  thereof,  is  to  be  taken  and  ^JL"?*^  ^ 
read,  in  any  Court  of  Law  or  Equity,  as  evidence  of  the  facts,  denoe,  as  an 
matters,  and  things  therein  contained,  in  the  same  manner  as  if  Jjd^tdng 
such  facts,  matters,  and  things,  had  been  admitted  to  be  true,  by  the  facts: 
the  answer  of  the  defendant  put  in  to  such  bUl,^  and  such  bill,  so 
tAken  pro  eonfesao^  is  to  be  received  and  taken  in  evidence  of  such 
and  the  same  facts,  and  on  behalf  of  such  and  so  many  persons,  as 
the  answer  of  the  defendant  to  the  bill  could  and  might  have  been 
read  and  received  in  evidence  of,  in  case  such  answer  had  been 
put  in  by  the  defendant  thereto,  and  had  admitted  the  same  &ct6, 
matters,  and  circumstances,  as  in  such  bill  stated  and  set  forth ; 
and  in  like  manner,  every  other  bill  of  discovery  taken  pro  con- 

feaaOy  under  any  of  the  provisions  of  the  Act,  is  to  be  taken  and 
read  in  evidence  of  the  facts,  and  matters,  and  things  therein  con- 
tained, to  the  extent  aforesaid.^  It  may  be  observed,  that  this 
last  provision  for  making  the  bill  evidence,  is  not  confined  to  ' 
privileged  defendants,  but  it  applies  to  all  cases  where  the  bill  is  j^  ^  ^^^^^ 
taken  pro  con/esso  under  the  provisions  of  the  Act.  It  does  not 
seem  that  there  is  any  direct  order  or  statute,  by  which  a  bill 
taken  pro  eonfesao^  otherwise  than  under  the  Act,  is  made  evidence 
against  the  defendant.* 

^  Old.  XXII.  6.  taken  as  confessed,  to  reatilre  proof  of  all 

<  1  MHd.  626,  ex  relatume,  or  any  portion  of  the  allegations  in  the 

•  Repealed  by  II  Geo  IV.  &  1  Will.  IV.  bill;  dmith v. Trimble, 27 III.  152 ;  Steehens 

e.  86,  $  1.  V.  Bickuell,  27  111.  444;  or  the  Court  may 

^  Ante^  p   468.  take  the  allegations  as  confessed,  and  en* 


:  pi 
•  See  Stafibrd  v.  Brown,  4  Paige   860;       Campbell,  80  111.  26.    But  it  is  open  to  the 


S  Jones  V.  Davis,  17  Ves.  868.  ter  the  decree  without j>roof.    Harmon  v. 

Atkins  V.  Faulkner,  11  Iowa  (8  With. ),  826 ;  defendant  on  error  to  show  that  the  aver- 

ante,  526,  note.  ments  in  the  bill  do  not  juntify  the  decree. 

1  II  Geo.  lY.  &  1  Will.  IV.  c  86,  §  14.  Gault  v.  Uoagland.  26  111.  26tf. 

8  See  ante,  626,  note.    But  it  is  disore-  In  all  suits  for  the  foreclosure  or  satis- 

tionary  with  the  Court,  where  a  bill  is  faction  of  a  mortgage,  in  New  Jersey, 


532 


TAKING  BILLS  FRO  0ONFE8SO. 


Cb.  XI.  S  2.  when  the  plaintiff 'e  bill  thall  be  ordered  to 
be  taken  as  confeeeed,  or  the  defendant 
BhaU  make  default  at  the  bearing,  and  the 
whole  amoant  of  the  debt  intenaed  to  be 
■ecnred  by  the  mortffage  shall  have  become 
dae,  no  order  of  rererenoe  to  a  Master  to 
ascertain  and  report  the  som  due  to  the 

Slaintiff  shall  be  neoessarjr,  unless  specially 
irected  bj  the  Court;  but  a  report  by  a 
Master  being  made  of  tiie  amount  due  upon 
the  mortgage,  the  same,  if  no  cause  is 
shown  to  the  contraxy,  shall  be  filed  of 
coune,  and  without  any  motion  or  rule  for 
that  purpose,  or  for  confirmation,  and  a 
decree  made  accordingly.  So,  in  ail  cases, 
where  the  plaintiff's  bill  shall  be  taken  as 
confessed  against  the  mortgigor,  and  other 


defendants  claiming  to  be 
file  their  answer  or  answers  Bettiii^  op 
incumbrsnces,  if  the  otder  of  prionty  shaQ 
not  appear,  upon  the  &oe  of  tne  nfaadiny, 
to  be  disDutea  by  the  parties,  dtncr  pIsoB- 
tiff  or  defendant,  and  the  amonnta  resf 
tiyely  daimed  as  due  do  not  appear  to 
denied,  and  a  report  be  made  npott 
order  of  reference  to  a  BCaster^  it  shaD 
be  neoessaiy  to  enter  a  rule  md  to  oor 
tiie  report,  or  to  set  the  caoae  down 
heating  upon  it;  but  a  decree  final 
be  entorea  thereon,  as  of  coaxBO,  vpoQ 


ooming  in  of  the  Maater'a  vqiort. 

cor^  Sules  of  New  Jenqri  84,  tt,  88 


McCarter,  681. 


a 
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CHAPTER  Xn. 


THB  DEFENCE  TO  A  SUIT. 


In  the  preceding  chapters,  the  attention  of  the  reader  has  been  Course  to  be 
principally  directed  to  the  case  on  the  part  of  the  plaintiff  the  S^^dasuit; 
method  of  submitting  it  to  the  Court,  and  the  means  provided  by 
the  practice  of  the  Court  for  compelling  the  defendant  to  submit 
himself  to  its  jurisdiction ;  or,  in  case  of  his  reftisal,  of  depriving 
him  of  the  benefit  of  his  contumacy,  by  giving  to  the  plaintiff  the 
relief  to  which  the  justice  of  his  case  appears  to  entitle  him.  The 
line  of  conduct  to  be  pursued  by  a  defendant,  who  is  willing  to 
Bubmit  himself  to  the  authority  of  the  Court,  and  to  abide  its 
decision  upon  the  matter  in  litigation,  will  now  be  consideredL 

The  first  step  to  be  taken  by  or  on  behalf  of  a  defendant  who  Entzy  of  ap- 
intends  to  defend  the  suit,  is  to  enter  an  appearance  within  the  pe^noce. 
proper  time,  at  the  office  of  the  Clerks  of  Records  and  Writs.^ 
Unless  the  suit  is  defended  by  the  defendant  in  person,  this  is 
done  by  his  solicitor.     A  special  authority  is  not  necessary  to  General  au- 
enable  a  solicitor  to  undertake  the  business ;  a  general  authority  *^^  ^  *^ 
to  act  as  solicitor  for  his  client  is  sufficient : '  although  a  solicitor 
ought  not  to  take  upon  himself  to  enter  an  appearance  for  a  de- 
fendant without  some  authority;  and  where  a  solicitor,  without 
any  instruction,  had  caused  an  appearance  to  be  entered  for  an 
infiuit  defendant,  the  appearance  was  ordered  to  be  set  aside,  and 
the  solicitor  to  pay  the  costs.'    The  retainer  need  not  be  in  writ-  Aothority 
ing;*  but  if  it  is  not,  and  his  authority  is  afterwards  challenged,  ?®®^^J]* 
the  solicitor  runs  a  risk  of  having  to  pay  the  costs,  if  he  have  only 
assertion  to  offer  against  assertion.* 

The  defendant  will  know  whether  or  not  an  appearance  is  re-  xeceflrity  for 
quired,  by  the  copy  of  the  bill  with  which  he  is  served :  if  it  bears  appearance: 
an  indorsement  commanding  his  appearance,  he  must  appear ;  but  cated. 
if  there  is  no  such  indorsement,  his  appearance  is  not  required.* 

^  Ord.  I.  85.  v.  C.  K. ;  see  Amer.  Ins.  Co.  v.  Dadley,  9 

*  Wright  V.  Castle,  8  Her.  12  (  aiUe,  p.      Paige,  496. 

807.  «  Lord  v.  Kellett,  2  M.  &  K.  1.    For 

*  Richards   v.  Dadler,   Bolls,   sittings      fonn  of  retainer,  see  Vol.  III. 

•fler  Trinit7  Term.  1887;  andseeLeese  v.  *  Wiggins  v.  Peppin,  2  Bear.  408, 406. 

Knight,  8  Jor.  H.  8. 1006;  10  W.  B.  711,  •  See  ante,  p.  446,  jmH,  p.  688. 
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Ch.  xn.  The  defendant  having  appeared  to  the  bill,  the  next  point  for 

"— ^> — — '  consideration  in  the  ordinary  course  of  the  cause  is,  the  nature  of 
Defences  the  defence  to  be  put  in.*  It  was  formerly  incumbent  upon  a  de- 
fe^dM^:**^  fendant,  unless  he  pleaded  or  demurred  to  the  bill,  to  put  in  an 
By  answer;  answer  of  some  description ;  but  now,  since  the  Chancery  Amend- 
if  not  inter-     ment  Act  of  1852,  unless  interrogatories  are  filed,  and  a  copy  of 

rogated,  not  '  ,.*',..  y.       n  \*     ^  • 

bound  to  an-  them  duly  served  on  him  or  his  solicitor,  the  defendant  is  not 
^®'*  obliged  to  put  in  an  answer.*    He  may,  however,  put  one  in,  if  he 

in  a  vSun?"    thinks  fit,  even  though  no  interrogatories  are  served :  •  the  answer 
taiy  answer,    i^  guch  case  being  called  voluntary.*    The  propriety  of  putting  in 
a  voluntary  answer  depends  upon  the  circumstances  of  each  case; 
and,  in  general,  where  the  defendant  relies  upon  a  case  which  does 
not  appear  upon  the  bilV  he  should  put  in  a  voluntary  answer.    If 
he  does  not  do  so,  he  will  be  considered  to  have  traversed  the 
case  made  by  the  bill.*    The  defendant  will  therefore,  in  general 
have  to  see  whether  any  answer  is  called  for  from  him,  and  if  not, 
whether  the  circumstances  of  the  case  require  that  he  should  put 
in  a  voluntary  answer. 
By  demnirer,       It  may,  however,  happen  from  some  cause,  either  apparent  upon 
or  plea.  ^^^  ^^^^  ^^  ^y^Q  bill  itselJ^  or  capable  of  being  concisely  submitted 

to  the  Court,  that  the  plaintifiT  is  not  entitled  to  the  relief  or  part 
of  the  relief  which  he  has  prayed :  in  such  cases,  the  defendant 
may,  according  as  his  objection  goes  to  the  whole  or  to  part  of  the 
reliei^  submit  the  grounds  upon  which  he  considers  the  plaintiff 
not  entitled  to  what  he  seeks,  in  a  concise  form  to  the  Court,  and 
pray  the  judgment  of  the  Court  whether  the  plaintiff  is  entitled  to 
the  relief  prayed  by  his  bill,  to  which  the  defendant  objects. 
This  species  of  defence,  if  the  objection  appears  upon  the  &ce  of 
the  bill  itself  is  made  by  Demurrer/  •  but  if  it  depends  upon  any 
matter  not  in  the  bill,  it  must  be  submitted  to  the  Court  in  the 
form  of  a  JPlea?  If  the  defence  submitted  to  the  Court,  in  either 
of  the  above  forms,  is  admitted,  or  held  upon  argument  to  be  good, 
the  effect  of  it,  if  it  be  a  demurrer,  is  to  put  the  bill,  or  that  part 
of  it  which  has  been  demurred  to,  out  of  Court ;  or,  if  it  be  a  plea, 
to  limit  the  matter  in  dispute  to  the  question  whether  the  point 
raised  by  it  be  true  or  not :  in  which  case,  if  the  defendant  sao- 
ceeds  in  establishing  the  point  raised  by  the  plea,  by  evidence  at 
the  hearing,  the  bill^  so  fiir  as  it  is  covered  by  the  plea,  will  be 
dismissed.  If  the  demurrer  or  plea  be  held  upon  argument  to  be 
bad,  the  effect  of  the  judgment  of  the  Court,  in  general,  ia,  that 
the  defendant  must  defend  the  cause,  and  put  in  an  answer  to  the 

1  In  Massachosetts  **  a  defence  in  Eqoity  •  lb.  §  18. 

shall   be   made   by   demurrer,  plea,   or  <  See  forms  of  answers,  VoL  III. 

answer."    Genl.  Su.  c  118,  §  6 ;  see  Story  <(  16  &  18  Vio.  c.  86,  %  26. 

Eq.  PI.  §  488  ei  tea.  ^  See  forms  of  demurrer,  YoL  IQ. 

^  15  &  16  Vic  c.  86,  $12.  7  See  formsof  plea,  YoL  UL 
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interrogatories,  if  any  have  been  served :  he  may,  however,  if  his      Ch.  xil. 
first  defence  has  been  by  demurrer,  be  admitted,  under  certain   ^*— "V"*^ 
circumstances,  to  dispute  the  right  of  the  plaintiff  to  the  relief 
prayed,  by  means  of  a  plea;  or  by  demurrer  less  extensive  than 
the  first. 

If  the  defendant  thinks  proper  to  relinquish  any  claim  he  may  By  discUum- 
bave  to  the  property  in  question  in  the  suit,  he  can  do  so  by  put-  ^' 
ting  in  a  species  of  answer  called  a  Disclaimer/  by  which  he 
disclaims  all  interest  in  the  matters  in  question  in  the  suit.^ 

1  See  fonni  of  diBcUimer,  VoL  IIL 
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AFPEABANGE. 


Appearance 
denned: 


Conditional 
appearance. 


Where  entry 
of  appearance 
dispcoised 
with. 


Appeabance  is  the  process  hj  which  a  person,  ag^nst  whom  a 
suit  has  been  commenced,  submits  himself  to  the  jurisdiction  of 
the  Court ;  and  he  will  not  be  permitted  to  take  any  step  in  the 
cause  until  an  appearance  has  been  entered  on  his  behal£^  £Ten 
if  he  desires  to  object  to  the  regularity  of  the  proceeding  by  which 
the  plaintiff  has  sought  to  compel  his  appearance,  he  must  first 
enter  what  is  called  a  conditional  appearance.'  TVliere,  howeTer, 
a  defendant  had  appeared  by  counsel  at  the  hearing  of  a  motion, 
and  by  the  order  then  made  all  further  proceedings  were  stayed, 
he  was  allowed  to  apply  to  the  Court  for  the  purpose  of  having 
the  order  carried  into  effect,  without  having  entered  any  appear- 


ance.' 

1  Even  if  he  denies  the  Jorisdiction  of 
the  Court.  Felkin  v.  Lord  Herbert,  1  Dr. 
&  Sm.  608;  8  Jar.  N.  S.  90.  In  Maine, 
each  defendant  shaU  enter  his  appearance 
on  the  docket  on  the  retnm  day.  And 
upon  proof  of  neglect,  when  there  has 
been  personal  notice,  a  defanlt  may  be  en- 
tered, the  bill  be  taken  as  confessed,  and  a 
decree  be  entered  according  y.  Role  4,  of 
Chancery  Practice.  In  Massachusetts, 
"  the  day  of  appearance  shall  be  the  return 
day  of  ue  wnt  or  suipatncL  when  personal 
service  shall  be  made  on  the  defendant,  or 
he  shall  have  had  personal  notice  of  the 
suit;  or  the  return  day  of  any  order  issued 
under  the  fourth  or  fifth  rale,  when  no 
personal  service  shall,  be  made.  And, 
if  the  defendant  shfdi  not  appear  and 
file  his  answer,  plea,  or  demurrer,  within 
one  month  after  the  day  of  appearance, 
the  plaintiff  may  enter  an  order  to  take 
his  Dill  for  confessed;  and  the  matter 
thereof  may  be  decreed  accordingly  unless 
good  cause  be  shown  to  the  contrary." 
Rule  9,  of  the  Rules  of  Practice  in  Chan- 
cery. By  the  17th  Equity  Rule  of  the 
Umted  States  Courts,  the  appearance  day 
of  the  defendant  shall  be  the  rule  dav  to 
which  the  nibp<ma  is  made  returnable; 
provided,  he  has  been  served  with  the  pro- 
cess twenty  days  before  that  day;  otner- 
wise,  his  appearance  day  shall  be  the  next 
rule  day  succeeding  the  rule  day  when  the 
process  is  returnable.  By  the  16th  rule, 
"  upon  the  return  of  the  mUfpoma,  as  served 


and  executed  upon  any  defendani,  te 
clerk  shall  enter  the  suit  upon  his  doeket 
as  pendinff  in  the  Court,  and  shall  ittts 
the  time  of  the  entnr." 

A  demurrer  to  the  bill,  signed  by  the 
Attorney-General  of  a  State,  u  a  soffidenl 
appearance  by  such  State,  in  a  suit  bioagbt 
a^nst  it.  New  Jersey  v.  New  Tosk, 
6  Peters,  828.  Where  a  defendant  puts  in 
an  answer,  which  is  read  in  Coart,  by  oob- 
sent  of  the  opposite  counsel,  and  ordered 
to  be  filed,  and  a  decretal  order  is  made 
thereon  in  fitvor  of  the  defendants,  it  is  aa 
appearance  on  the  records  of  the  Oooxt. 
Livingston  v.  Gibbons,  4  John.  Ch.  94. 

s  jSiU,  pp.  468,  612;  Robinson  «.  Kaah, 
1  AnsL  76;  Anon.,  8  Atk.  567;  Floyd  «. 
Nangle,  ib.  669;  Mackreth*.  Nicholsoa,  19 
Yes.  867;  Bound  «.  Wells,  8  Mad.  4S4; 
Davidson  «.  Marchioness  of  Hastings,  8 
Keen,  609;  Price  v.  Webb,  2  Hare,  Ml; 
Johnson  v,  Barnes,  1  De  G.  &  S.  129;  11 
Jnr.  261 ;  Lewis  v.  Baldwin,  11  Beav.  164; 
Maclean  «.  Dawson,  4  De  G.  &  J.  160, 162; 
6  Jur.  N.  S.  668;  National  Aasonnoe 
Company  v,  Carstairs,  9  Jar.  N.  S.  966, 
M.  R  ;  Foley  v.  Maillardet,  1  De  G.,  J.  k 
S.  889;  Hinde,  144;  Braithwaite*s  Pr.S2L 
An  appearance  entered  with  the  Beooid 
and  Writ  Clerk  would  waive  the  irregular- 
ity. Braithwaite*s  Pr.  821;  and  mit€,  p. 
612.  For  the  mode  in  which  a  conditiocaJ 
appearance  is  entered,  see  jwsl,  p.  687. 

8  Betts  0.  Barton,  8  Jnr.  N.  S.  164,  7. 
CW. 
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An  ordinary  appearance  is  entered  in  the  Record  and  Writ     Ch.  xni. 
Clerks'  Office.*    For  this  puipose,  a  prcBcipe  (forms  of  which  may  ^    ~ 

be  obtained  in  the  office)  must  be  ^ed  np  with  the  name  of  the  Ordinaiy  ap- 
defendant,  and  underwritten  with  the  name  and  place  of  business  how  entend. 
of  his  solicitor,  and  of  the  agent  of  such  solicitor,  if  any,  or  with 
the  name  and  place  of  residence  of  the  defendant  where  he  enters 
the  appearance  in  person,  and,  in  either  case,  with  the  address  for 
service,  if  any;*  and  BuehprcBcipe  mnst  be  left  at  the  seat  of  the 
Record  and  Writ  Clerk  to  whose  division  the  canse  is  attached*' 
An  appearance  by  a  defendant  served  within  the  jurisdiction 
should  be  entered  within  eight  days  after  service  of  the  bill ;  it 
will,  however,  be  accepted  at  the  Record  and  Writ  Cleiks'  Office 
at  any  time;  and,  if  before  decree,  without  order.^ 

A  conditional  appearance  is  entered  with  the  Registrar/  For  Conditioiial 
this  purpose,  an  order,  giving  leave  to  enter  the  appearance,  is  howwt^wL 
necessary.  The  order  is  obtained  on  an  ese  parte  motion  or  on 
petition  of  course  at  the  Rolls ; '  but  the  defendant  must,  by  his 
counsel,  consent  to  submit  to  any  process  which  may  be  issued 
against  him  on  such  appearance.^  The  appearance  is  entered  by 
the  defendant's  solicitor  attending  at  the  entering  seat  in  the  Reg- 
istrars' office,  and  dgning  an  entry  in  the  Registrars'  Book.  The 
entry  will  be  made  by  the  entering  clerk,  on  the  order  being  pro- 
duced to  him.*  If  the  process  is  discharged  for  irregularity,  the 
order  discharging  the  process  should  also  discharge  the  appearance.* 

When  an  appearance  has  been  entered,  notice  of  it  must  be  given  Notice  of  ap« 
on  the  same  day  to  the  plaintiff's  solicitor,  or  to  the  plaintiff  if  he  pe«"*<»- 
acts  in  person,*^  before  two  o'clock  on  Saturday,  and  seven  o'clock 
on  any  other  day:  otherwise,  the  service  will  stand  for  Monday  in 
the  one  case,  and  in  the  other  for  the  next  day.^ 

Where  a  husband  and  wife  are  defendants,  the  husband  should,  Appeannoe 

by  naBband 

1  Ord.  I.  85.    By  the  17th  of  the  Eqoity  defendants.   Regnl.  to  Ord.  8ched.  4.    In   and  wi&. 

Boles  of  the  United  States  Courts,  the  this  oompatation,  husband  and  wife,  when 

appearance  of  the  defendant,  either  per-  they  appear  jointly,  are  reckoned  as  one 

aonally  or  by  his  solicitor,  shall  be  entered  person.    Brsithwaite^s  Pr.  8S6.   For  forms 

in  the  order  book  on  the  day  thereof  by  of  prwdpe,  see  Vol.  IIL 
the  clerk.  *  Ord.  X.  8;  Braithwaite's  Pr.  828;  and 

*  Ord.  III.  2, 6.  see  Griininff  «.  Priolean,  10  Jnr.  N.  S.  60; 

•  Any  namber  of  defendanU  may  be  12  W.  R.  141,  M.  R.;  88  Beay.  221.  For 
inclnded  in  one  pradpe;  and. the  names  the  practice  as  to  entering  an  appearance 
of  all  the  defendants  so  included  must  be  after  decree,  see  ante,  p.  161;  and  jwet,  p. 
set  forth,  notwithstanding  the  same  so-  640. 

licitor  appears  for  all.    Where  a  solicitor  *  For  when  a  conditional  appearance 

who  is  himself  a  defendant,  and  defends  in  should  be  entered,  see  onle,  pp.  468,  612, 

penon,  is  concerned  for  co-defondantfl,  the  687. 

ftppearance  for  himself  must  be  entered  on  ^  For  form  of  motion  paper,  see  YoL  IIL 

ft  separate  praeipef  unless  he  be  in  the  ^  See  Prioev.  Webb,  2  Hare,  611. 

Mime  interest  with  them.    Braithwaite's  *  For  forms  of  order  and  entry,  see 

Pr.  826.    The  following  fees  are  payable,  Seton,  1249;  and  see  aM<s,  p.  612. 

in  Chancery  fee  fund  stamps,  impressed  on  *  Johnson  v.  Baines,  1  De  G.  &  S.  129, 

or  aiBzed  to  the  pradpe^  on  entering  an  181;  11  Jnr.  261.    The  application  to  set 

appearance.    If  not  more  than  three  de-  aside  the  process  is  made  by  motion. 

fendants,  7s. ;  if  more  than  three,  and  not  ^  Ord.  III.  9;  ante.  pp.  468,  464.    For 

azeeedlng  six  defendants,  14f. ;  and  the  form  of  notice,  see  Vol.  xtL 

•MM  proportion  for  ereiy  like  nunber  of  ^  Ord.  XXXYII.  2;  oiile,  p.  466. 
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ch.  xm. 


Appearance 
by  infanta, 
and  persons 
of  unsound 
mind. 

Paupers. 


Appearance 
to  bill  not 
original; 

and  to  9UI 

plement 

statement 


sup- 
ital 


No  appear- 
ance neces- 
saiy  to  notice 
of  decree. 

Appearance 
to  revivor  and 
supplemental 
orders; 


under  ordinary  circumBtanoes,  appear  for  both;  and  he  will  be 
liable  to  process  of  contempt  for  the  non-appearance  of  his  wife,  aa 
well  as  his  own.^  The  wife  may,  however,  in  all  cases,  without  any 
special  order,  enter  an  appearance  for  herself,^  and,  as  we  hare 
seen,  the  plaintiff  is  entitled,  in  some  cases,  to  treat  her  as  a  feme 
sole  in  this  respect.' 

Appearances  are  entered  on  behalf  of  infants,  and  persons  of  un- 
sound mind,  in  their  own  names,  as  in  the  case  of  ordinal^  defend- 
ants ;  but  they  cannot  put  in  their  answers,  or  take  any  other  step 
in  the  cause,  until  guardians  ad  litem  have  been  appointed.^ 

A  person  intending  to  defend  a  suit  in  formA  pauperis^  usually 
enters  an  appearance,  and  pays  the  fee,  before  he  petitions  for  the 
order  to  defend  in  formA  pauperis;  but  upon  procuring  an  in- 
dorsement, by  the  proper  officer,  upon  his  petition,  that  the  affidavit 
as  to  poverty  has  been  filed,  he  may  obtain  the  order  before  he 
enters  his  appearance :  in  which  case,  on  production  of  the  order, 
he  may  enter  his  appearance  without  payment  of  the  fee.* 

An  appearance  to  a  bill  not  original  is  subject  to  the  same  regn- 
lations  as  an  appearance  to  an  original  bill.* 

In  the  case  of  a  supplemental  statement,^  such  proceedings  by 
way  of  answer,  evidence,  and  otherwise  are  to  be  taken  upon  it  as 
if  it  were  embodied  in  a  supplemental  bill;"  and,  therefore,  aa 
indorsement  requiring  appearance  must  be  made  on  a  supplemental 
statement,  and  an  appearance  entered  thereto.* 

No  appearance  is  necessary,  in  the  case  of  a  party  served  with 
notice  of  a  decree,  under  Rule  8  of  the  16  &  16  Vic.  c  86,  §  42.** 

Where  an  order  of  Revivor  or  supplemental  order  has  been  ob> 
tained,^^  the  practice  is  to  require  an  appearance  by  the  defendants 
brought  before  the  Court  by  such  order ;  but  not  to  require  any 
new  appearance  by  the  original  defendants.^^   This  practice  seems 


1  Where  a  bill  is  filed  against  husband 
and  wife,  the  husband  is  bound  to  enter  a 
joint  appearance,  and  put  in  a  joint  answer 
for  botnJ  Leavitt  v.  Cruger,  1  Paige,  421 ; 
see  ante.  182,  note,  624,  note. 
'  a  Braithwaite*8  Pr.  821;  Budge  v.  Wee- 
don,  7  W.  R.  868  (n),  V  C.  K. 

•  See  anU,  pp.  179,  181,  446, 476. 

4  Braithwaite^s  Pr.  822;  see  ants,  pp. 
162, 177;  and  see  Ord.  VII.  8;  Ord.  X.  6; 
Leese  «.  Knight,  8  Jur.  N.  S.  1006;  10  W. 
R.  711,  v.  C.  K.  Infants  can  onlj  appear 
and  answer  by  their  guardian  appointed 
for  that  purpose.  Ana  it  is  erroneous  to 
proceed  against  them  till  such  appoint- 
ment. Irons  V.  Crist,  8  A.  K.  Marsh.  148 ; 
Bradwell  v.  Weeks,  1  John.  Ch.  826.  It 
is  irreeular,  after  appointment  of  a  ffuar- 
dian  K>r  an  infant,  to  take  the  hm  pro 
confute  against  him,  for  want  of  an  ap- 
pearance  or  of  answer.  Cameal  v.  Sthresn- 
ley,  1  A.  K.  Marsh.  471. 

A  party  who  takes  a  copy  of  a  biU  filed 


against  him  aa  committee  of  a  lunaiie, 
and  enters  his  appearance  without  his 
addition  of  committee.  &c.,  cannot  aftar- 
wards,  after  sufiering  tne  plaintiff  to  go  on 
to  a  final  decree,  obiect  that  the  %J^wn 
was  ai^ainst  him  inaividnally,  and  not  as 
committee,  &c.  Brasher  v.  Cortlaodt,  2 
John.  Ch.  247. 

<  1  Turn.  &  Yen.  612;  Braithwaite's  Pr. 
822,  668.  For  form  of  petition,  see  YoL  QL 

0  Braithwaite's  Pr.  829. 

7  16  &  16  Yic  o.  86,  4  68. 

8  Ord.  XXXII.  2. 

•  Bniithwaite's  Pr.  81,  881. 

»>  76.828;  anle,  p.  487. 

U  Under  16  &  16  Yic.  c  86,  6  62;  wm 
po§t,  Chap.  XXXIII.  Revivor  amd  Afp^ 
ment, 

u  Braithwaite's  Pr.  881,  669;  Seloa. 
1171;  Cross  v.  Thomas,  16  Beav.  692;  ir 
Jur.  886;  Forster  v.  Mensies,  17  Jur.  6ft7; 
10  Hare  Ap.  86;  16  Beav.  668;  Ward  «. 
Cart  Wright,  10  Hare  Ap.  78;  17  Jmr.  78L 
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scarcely  consistent  with  the  words  of  the  Act ;  ^  and  its  propriety     Ch.  xm. 
has  been  doubted.*  -    y    — ^ 

Where  the  plaintiff  amends  his  bill,  he  must,  as  we  have  seen,  and  to 
serve  the  defendants  with  a  copy  of  the  amended  bill;  but  the  de-  ^^ 
fendants,  if  they  have  appeared  to  the  original  bill,  need  not  enter 
any  appearance  to  the  amended  bill :  unless  required  so  to  do  by 
the  indorsement  on  the  amended  bill.' 

Where  a  formal  defendant  is  served  with  a  copy  of  the  bill  under  Common  ap- 
the  General  Order,^  he  may  appear  in  common  form,  at  any  time  ^J^^^^; 
within  twelve  days  from  the  service  of  the  copy  of  the  bill  :*  or  he 
may,  within  the  same  time,  enter  a  special  appearance,  for  the 
purpose  of  being  served  with  notice  of  all  proceedings  in  the  suit.* 
After  the  expiration  of  the  twelve  days,  neither  the  common  nor  special 
special  appearance  can  be  entered,  without  an  order  for  that  appearance. 
purpose.^ 

A  defendant  may,  if  he  has  been  informed  of  a'  bill  being  filed  Oratis 
against  him,  enter  an  appearance,  or  cause  an  appearance  to  be  *PP®"*^^' 
entered  for  him,  without  waiting  to  be  served  with  the  copy  of  the 
bilL    This  is  called  appearing  grcUiSy  and  is  generally  resorted  to  ^]^^ 
where  a  plaintiff  has  served  some  only  of  the  defendants  with  the  nsorted  to; 
bill,  and  a  defendant  who  is  not  served  wishes  to  make  an  inune- 
diate  application  to  the  Court  in  the  cause." 

In  BarJdey  v.  Lord  Iteay^  Sir  James  Wigram  Y.  C.  decided  b^  ^  fonnal 
that  a  defendant  against  whom  it  is  prayed  that,  upon  service  P^* 
of  a  copy  of  the  bill,  he  may  be  bound  by  the  proceedings 
in  the  cause,  is  entitled  to  appear  gratis,  either  before  or  after 
service. 

A  defendant  may,  likewise,  in  certain  cases,  appear  gratis  at  the  allowed  at  the 
hearing,  and  consent  to  be  bound  by  the  decree;^*  but  where  a  **®*™2B:»  *^ 
person,  not  a  party  to  the  suit,  who  was  interested  in  a  question,  fendant  to 
appeared  by  coimsel,  and  submitted  to  be  bound  by  the  decision,  ^^'^ 

or  byconaent 
if  not 
1  See  15  &  16  Vic  c.  86,  {  36:  but  see      mon  or  special  appearance,  and  obtaining 
Hanbuiy  v.  Ward,  18  Jur.  232,  Y.  C  8.;      an  order  for  leave  so  to  do. 
HaU  V.  Badcliffe,  2  J.  &  H.  766.  8  Fell  «.  Christ's  College.  2  Bro.  C.  C. 

s  See  1  Smith's  Pr.  806.  279;  Hnme  v  Babington,  1  Hogan,  8.    So 


•  Cheeoborough  v.  Wright,  28  Bear.  178 
Barry  o.  Crowkey  (No.  2),  2  J.  &  H.  180 
8  Jnr.  N.  S.  114;   Braithwaite's  Pr.  828 


where  the  wubpcma  is  irregularly  served,  as 
where  it  is  served  out  of  the  State,  the 
defendant  ma^  voluntarily  appear.    Dunn 


Braithwaite's  Manual,  169;  and  see  ante,  r.  Dunn,  4  Paige,  426;  see  Seebor  v,  Hess, 

pp  446,  688.    Where  defendants  have  not  6  Paige,  86.    Where  a  plaintiff  neglects  to 

answered  the  original  bill,  but  are  called  serve  a  mbpcena  on  a  aefendant  m  a  bill 

upon  by  an  amended  bill  simultaneously  against  whom  an   injunction   has   been 

to  answer  both,  it  is  not  necessaxy  to  issue  granted  affecting  his  rights,  such  defend- 

ft  new  tubpetna,    Fitzhugh  «.  McPheri>on,  ant  may  appear  voluntarily,  and  apply^  to 

9  Gill  &  J.  1.    See  Cunninorham  o.  Pell,  dissolve  the  injunction,  without  waiting 

6  Paige,  666;  Longworth  v.  Taylor,  614.  for  the  service  of  the  mibpo&na.    Waffle  v. 

^  (»rd.  X.  11.  Vanderhevden,  8  Paige,  46;  see  Howe  «. 

s  Old.  X.  14, 16;  anU,  p.  482.  WiUaid,  40  Yt  664. 

•  Ord.  X.  16;  anU^  p.  482.  •  2  Hare,  800. 

f  Ord.  X.  16, 16;  and  see  oiOe,  pp.  482,  ^  Capel  o.  Butler,  2  S.  &  8.  467,  462; 

488,  for  the  practice  as  to  entering  a  com-  Sapte  v.  Ward,  1  Coll.  24;  see  form  of 

Older,  t6.  26  (n.);  Seton,  8. 
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CH.XIII. 


Appearance 
after  decree. 


Appearance, 
by  mistake, 
in  defend- 
ant's name. 


Plaintiff  DOW 
usually  ap- 
pears for  de- 
fendant, on 
de&nlt 


Appearance, 
by  mistake^ 
by  plaintifr 
foraefendant. 


the  Court  held,  that  he  oonld  not  be  heard  without  the  oonaent  of 
the  other  defendants.^ 

After  decree,  an  appearance  cannot  be  entered  by  a  defendant 
except  by  leave  of  the  Court,  on  an  application  by  him  for  liberty 
to  enter  such  appearance,  and  attend  Uie  proceedings:  the  defend- 
ant submitting  to  be  bound  by  the  decree  and  proceedings  already 
had.  The  application  may  be  -made  by  petition  of  course,  if  the 
plaintiff  will  consent ;  and  if  he  will  not,  by  motion  or  summonSi 
as  before  explained.' 

If  an  appearance  has  been  entered  in  the  name  of  a  defendant 
by  mistake,  and  no  proceeding  has  been  subsequently  taken,  such 
appearance  may  be  withdrawn,  at  the  request  of  the  party  who 
entered  it,  and  with  the  consent  of  the  plaintiff;  but  if  any  pro* 
ceeding  has  been  taken,  a  special  order,  which  may  be  obtained 
either  on  motion,  with  notice,  or  on  summons  at  Chamben,  is 
necessary.  If  it  is  only  desired  to  alter  the  name  of  the  solicitor 
who  has  entered  the  appearance,  the  common  order  to  diange  so- 
licitors is  sufficient.' 

If  the  defendant  does  not  enter  an  appearance  by  himself  or  his 
solicitor  within  the  time  limited  for  that  purpose,  the  plaintiff  may 
enter  an  appearance  for  him ;  ^  and  as  an  attachment  to  compel 
appearance  cannot  now  be  issued  without  a  special  order  of  the 
Court,  and  no  order  will  be  made  for  a  messenger  or  Sei^geantrat- 
arms  to  take  the  body  of  a  defendant  for  the  purpose  of  compelling 
his  appearance,'^  it  has,  as  we  have  seen,'  become  the  usual  practice 
for  the  plaintiff  to  enter  an  appearance  for  the  defendant,  in  defeob 
of  such  appearance  being  entered  by  the  defendant. 

An  appearance  which  has,  by  mistake,  been  entered  by  the 
plaintiff  as  if  concerned  for  a  defendant,  may  be  withdrawn  with 
the  consent  of  the  defendant,  on  the  request  of  the  plaintiff's  so- 
licitor, if  the  application  is  made  before  the  expiration  of  three 
weeks  from  the  service  of  the  copy  of  the  bill ;  but  if  the  defend- 
ant will  not  consent,  or  the  application  is  made  after  such  three 
weeks,  an  order,  which  may  be  obtained  on  motion  with  notice,  or 
on  summons  at  Chambers,  is  necessary.^ 


^  BosBon  V.  Bolland,  1 R.  &  M.  69 ;  Attor- 
ney-General V,  Pearson,  7  Sim.  290;  Dy- 
son V.  Morris,  1  Hare,  418;  6  Jnr.  297; 
Lewis  V.  Clewes,  10  Hare  Ap.  62;  see  also 
anie^  p.  163. 

a  Braithwaite's  Pr.  828;  anU,  p.  168. 
In  Morgan  v.  Day,  V.  C.  S.  in  Chamb.  8 
Feb.,  1866,  a  person  not  a  party  to  the  suit, 
bnt  claiming  to  be  interested  under  the 
will  of  the  testator,  was,  by  consent,  per- 
mitted to  enter  an  appearance,  and  derend 
the  suit,  on  consenting  to  be  bound  bv  the 
decree,  and  the  pro^edings  had  tnere- 
nnder,  m  if  she  had  originally  been  made 


a  defendant.  For  forms  of  petitioa^tioa 
of  motion,  and  summons,  see  Vol.  III. 

s  Braithwaite's  Pr.  828,  824;  Martin  ft. 
Patching,  ib.  888.  For  forms  of  reqimt, 
consent,  notice  of  modon,  and  — "r''*A— . 
see  Vol.  III. 

«  Ord.  X.  8,  A^aOe, pp.  460-462. 

<(  Ord.  X.  10;  Hackwood  v.  LoekertiT,  r 
Pe  6.,  M.  &  O.  288. 

«  AnU,  pp.  460-462. 

7  Bralthwaite*s  Pr.  887,  888;  and  Mai^ 
tin  V.  Patching,  there  cited.  For  forms  ef 
request,  consent,  notice  of  moCiOQ  and 
tummona,  see  VoL  IIL 
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We  have  before  seen,  that  a  defendant,  notwithstanding  an  ap- 
pearance has  been  entered  for  him,  may  afterwards  appear  for  him- 
self in  the  ordinary  way :  but  that  such  appearance  is  not  to  affect 
any  proceeding  duly  taken,  or  any  right  acquired  by  the  plaintiff 
under  or -after  the  appearance  entered  by  him,  or  prejudice  the 
plaintiff^s  right  to  be  allowed  the  costs  of  the  first  appearance ;  ^ 
and  it  seems  that,  in  practice,  wherever  an  appearance  for  a  de- 
fendant has  been  entered  by  the  plaintiff  such  defendant  must, 
nevertheless,  enter  an  appearance  for  himself  before  he  can  be 
allowed  to  defend  the  suit.' 


1  Ord.  X.  9;  ante,  p.  470. 

>  Ante.  p.  479.  In  Groome  «.  Spome, 
M.  R.  1868, 0.  No.  4,  a  motion  by  a  do- 
tedant,  who  had  not  appeared  to  the  bill, 
and  against  whom  the  Dill  had  been  taken 
vro  eoi^emoi  to  set  aside  the  prooeedings 
BT  irregolarity,  was  pennitted  to  proceed, 


on  his  entering  a  conditional  am)earance 
with  the  Registrar,  and  nndertasing,  by 
his  coonsel,  to  enter  an  ordinary  apoear- 
anoe;  which  was  afterwards  enterea  ac- 
cordingly, upon  the  Registrar's  minute, 
without  uy  rormal  order. 


ch.  xm. 


After  appear- 
ance has  Deen 
entered  by 
pUdntif!  for 
defendant. 


defendant 
most  appear 
for  himself 
before  he 
takes  any 
stepin  tne 
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CHAPTER  XIV. 


DEMURRERS. 


Section  I. —  ThA  genercd  Nature  of  Demurrers. 


Demmrer; 

when 

appropriate. 


Effect  on 
right  to  coBtB, 
or  neglect  to 
demur. 


Doubtful 
(Questions  of 
title  not  de- 
termined on 
demurrer. 


Whekeveb  any  ground  of  defence  is  apparent  upon  the  bill 
itself  either  from  the  matter  contained  in  it,  or  from  defect  in  its 
frame,  or  in  the  case  made  by  it,  the  appropriate  mode  of  defence 
is  by  demurrer.^ 

Demurrers  are  now  of  much  less  frequent  occurrence  than  for- 
merly ;  the  readiness  with  which  the  Court  gives  the  plaintiff  leave 
to  amend  his  bill  rendering  it  inexpedient  to  demur,  in  any  case, 
where  the  defect  in  the  bill  can  be  cured  by  amendment;^  but 
where  the  question  raised  by  the  bill  can  be  properly  determined 
on  demurrer,  a  defendant,  by  neglecting  to  demur,  injures  his 
position  with  respect  to  the  costs  of  the  suit.  Thus,  bills  dis- 
missed at  the  hearing,  have  often  been  dismissed  without  costs,  on 
the  ground  that  they  might  have  been  demurred  to;'  or  the 
defendant  has  only  been  allowed  the  same  costs  as  he  would  have 
received  if  he  had  demurred.^  -The  defendant  is  not  justified  in 
neglecting  to  demur  to  the  bill,  because  it  contains  charges  of 
fraud  which  he  is  desirous  of  answering.^ 

The  Court  sometimes  declines  to  decide  a  doubtfril  question  of 
title  on  demurrer :  in  which  case,  the  demurrer  will  be  overruled, 
without  prejudice  to  any  question.^    A  demurrer  may  also  be 


1  Ld.  Red.  107;  see  Tappan  v.  Evans,  11 
N.  H.  811;  Uarris  v.  Thomas,  1  Hen.  & 
M.  18;  Alderson  v.  Biggars,  4  Hen.  &  M. 
472:  Mitchell  v.  Lenux,  2  Paige,  280; 
Brill  V.  Stprles,  86  Hi.  806. 

In  Equiiy,  a  demurrer  is  only  a  mode 
of  defence  to  a  bill.  It  is  never  resorted  to 
for  the  purpose  of  settlinf^  the  validity  of  a 
plea  or  answer.  Travers  v.  Boss,  1  M*Car- 
ter  (N.  J.),  264;  Raymond  v.  bimonson,  7 
Blackf.  79;  Thomas  o.  Brathear,  4  Monroe, 
66;  Cooper  Eq.  Fl.  110;  Stone  t;.  Moore, 
26  111.  166. 

>  As  to  the  expediency  of  demurring, 
see  Wigram  on  Disc.  168. 

3  Jones  V,  Davida,  4  Russ.  277;  Hill  v, 
Beardou,  2  S.  &  8.  481,  489;  Hollmgi- 


worth  V.  Shakeshaft,  14  Beav.  498;  Webb 
V.  iLnglaiid,  29  Beav.  44;  7  Jur.  M.  S.  158; 
Ernest «.  Weiss,  9  Jur.  N.  S.  146;  11  W. 
B.  206,  y.  C.  R.;  NesbiU  v.  BerridM,  » 
Jur.  N.  S.  1044;  11  W.  H.  446,  M.R.;  brt 
see  Morocco  Company  «.  Fry,  11  Jw.  K. 
S.  76,  78;  18  W.  R.  810,  812,  V.  C  8- 

«  Godfrey  v.  Tucker,  9  Jur.  N.  S.  1188; 
12  W.  R.  88,  M.  R;  88  Beav.  280. 

^  Nesbitt  0.  Bemdge,  «i6t  m^  ;  bat  ms 
S.  C.  before  L.  C,  10  Jar  N.  5. 68;  12  W. 
R.  288. 

*  Browns  word  «.  Edwards,  S  Yea.  S» 
248,  247 ;  Mortimer  v.  Hartley,  8  De  G.  Ik 
8.  816;  Evans  «.  Evans,  18  Jur.  6M, 
L.  JJ.;  Cochrane  v,  Willis,  10  Jar.  N.  & 
162,  L.  JJ.;  Ld.  Bed.  164,  n.  (j»). 
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oTerruled,  with  liberty  to  the  defendant  to  insist  npon  the  same  Ch.xiv.§i. 
defence  by  answer,  if  the  allegations  of  the  bill  are  such  that  the  '^^^-  ^' 
case  ought  not  to  be  decided  without  an  answer  being  put  in.^ 

A  demurrer  has  been  so  termed,  because  the  party  demurring  Origin  of 
demoratur^  or  will  go  no  further:*  the  other  party  not  having  ^"°* 
shown  sufficient  matter  against  him;  and  it  is  in  substance  an 
allegation  by  a  defendant,  which,  admitting  the  matters  of  fact 
stated  by  the  bill  to  be  true,  shows  that,  as  they  are  therein  set  Naton  of 
forth  they  are  insufficient  for  the  plaintiff  to  proceed  upon,  or  to  J^^^^ 
oblige  the  defendant  to  answer ;  or  that,  for  some  reason  apparent 
on  the  face  of  the  biU,  or  because  of  the  omission  of  some  matter 
which  ought  to  be  contained  therein,  or  'for  want  of  some  cir- 
cumstance which  ought  to  be  attendant  thereon,  the  plaintiff  ought 
not  to  be  allowed  to  proceed.    It,  therefore,  demands  judgment  of 
the  Court,  whether  the  defendant  shall  be  compelled  to  make  any 
further  or  other  answer  to  the  plaintiff's  bill,  or  that  particular  part 
of  it  to  which  the  demurrer  applies'.* 

A  demurrer  will  lie  wber^ver  it  is  clear  that,  taking  the  charges  Demarrer 
in  the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hearing  ;^  ^^  ^^^  !^®» 
but  it  must  be  founded  on  this :  that  it  is  an  absolute,  certain,  clear  bill 
and  clear  proposition  that  it  would  be  so;*  for  if  it  is  a  case  of  J^^^lft  dw 
circumstances,  in  which    a   minute  variation   between   them  as  l^earing. 
stated  by  the  bill,  and  those  established  by  the  evidence,  may 
either  incline  the  Court  to  modify  the  relief  or  to  grant  no  relief 
at  all,  the  Court,  although  it  sees  that  the  granting  the  modified 
relief  at  the  hearing  will  be  attended  with  considerable  difficulty, 
will  not  support  a  demurrer.*    Therefore,  where  a  bill  was  filed 
for  the  specific  performance  of  an  agreement,  and  the  case  turned 
upon  the  point,  whether  the  facts  stated  amounted  to  a  perfect 
agreement,  Lord  Rosslyn  thought  that,  although  the  circumstances. 


1  CoIIiDgwood  V.  Rtusell,  18  W.  R.  68, 
L.  JJ.;  10  Jur.  N.  S.  1062:  Lautour  v. 
AttoTney-General,  11  Jar.  N.  S.  48;  18  W. 
K.  806,  L.  JJ.j  Bazendale  v.  Westmintarn 
R.  W.  Co.,  8  Jur.  N.  S.  1168,  L.  C. 

<  8  Bl.  Com.  814;  TonUins'  &  Borriirs 
Law  Diet  Tit.  "Demnmsr;"  Stoiy  1^, 
PI.  $  441.  A  demurrer  is  an  answer  in 
law  to  the  bill,  though  not,  in  a  techoical 
tense,  an  answer  according  to  the  common 
laoffuage  o\  practice.  New  Jersey  v  New 
YoriL,  0  Petenp,  828.  The  82a  Equity  Rule 
of  the  United  States  Courts,  declares, 
'*  The  defendant  may,  at  any  time  before 
the  bill  is  taken  for  confessed,  or  atter- 
wards,  with  the  leave  of  the  Court  demur 
or  plevd  to  the  whole  bill  or  part  of  it,  and 
he  muy  demur  to  part,  plead  to  part,  and 
answer  as  to  the  residue ;  but  in  every  case, 
in  which  the  bill  specially  charges  fraua 
or  combination,  a  plea  to  such  part  must 
be  accompanied  with  an  answer  fortifying 


the  plea,  and  expressly  denying  the  fraud 
and  combination,  and  the  facts  on  which 
the  charge  is  founded."  Story  £q.  PI. 
§  441  (8d  ed.),  note  (6).  A  similar  rule 
has  been  adopted  in  Massachusetts.  Rule 
10,  of  the  Rules  for  Practice  in  Chancery. 

«  Ld.  Red.  107. 

4  Uttenon  v.  Mair,  2  Yes.  J.  06;  4  Bro. 
C.  C.  270;  Uovenden  v.  Lord  Annesley,  2 
Sch.  &  Lef.  607,  688. 

•  Brooke  v.  Hewitt,  8  Yes.  258,  256; 
Morrison  v,  Morrison,  4  Drew.  815. 

0  See  Stoiy  Kq.  PI.  §§  446,  447,  478; 
Lub^,  £q.  PI.  888,  889,  840.  A  demurrer 
to  a  bill  must  be  founded  on  some  strong 

Joint  of  law,  which  goes  to  the  absolute 
enlal  of  the  relief  sought,  and  not  on  cir- 
cumstances in  which  a  minute  variation 
may  incline  the  Court  either  to  grant, 
modify,  or  refuse  the  application.  Yer- 
planck  «.  Caines,  1  John.  Ch.  68. 
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C5h.XIV.51, 


Demurrer 
admits  &ct8 
to  be  tnie; 


even  though 
contents  of  a 
document  be 
misstated. 


Where  bin 
professes  to 
set  ont  a  deed 
inaccurately, 
becaoseitu 
in  the  defend- 
ant's posses- 
sion, plaintiiF 


as  Stated  in  the  bill,  amounted  more  to  a  treaty  than  a  complete 
agreement,  the  question  whether  it  was  an  agreement  or  not 
depended  very  much  upon  the  effect  of  the  evidence,  and  therefore 
overruled  the  demurrer.^ 

As  a  demurrer  proceeds  upon  the  ground  that,  admitting  the 
&cts  stated  in  the  bill  to  be  true,  the  plaintiff  is  not  entitled  to 
the  relief  he  seeks,  it  is  held  that,  at  least  for  the  purpose  of  argu- 
ment, all  the  matters  of  &ct  which  are  stated  in  the  bill  are 
admitted  by  the  demurrer,^  and  cannot  be  disputed  in  argui]^ 
the  question  whether  the  defence  thereby  made  be  good  or  not ; 
and  such  admission  extends  to  the  whole  manner  and  form  in 
which  it  is  there  stated.  Upon  this  ground,  where  a  biU  misstated 
a  deed,  by  alleging  it  to  contain  a  proviso  which  it  did  not,  Lord 
Cottenham,  upon  the  argument  of  a  demurrer  to  the  bill,  refused 
to  allow  the  defendant's  counsel  to  refer  to  the  deed  itself  for  the 
purpose  of  showing  the  incorrectness  of  the  manner  in  whi<^  it 
was  set  out:  although  the  bill  contained  a  reference  *^for  greater 
certainty  as  to  its  contents,  Ac^^  to  the  deed,  as  being  in  the  ens- 
tody  of  the  defendants.  His  Lordship  said,  that  to  hold  otherwise 
would  be  to  give  the  defendants  an  advantage,  depending  upon 
the  accident  of  their  having  the  custody  of  the  document  whidi 
the  bill  purported  to  set  out,  and  would  in  effect  be  to  decide  the 
question  raised  by  the  demurrer,  upon  matter  which  was  dehorn 
the  record.*  Li  this  case,  the  object  of  referring  to  the  \<6i^  was 
to  contradict  a  statement  in  the  bill :  and  where  the  olgect  is  to 
support,  and  not  contradict,  the  plaintiff's  case,  it  appears  that  the 
Court  will  still  refuse  to  look  into  the  document.^ 

It  is  also  to  be  remarked,  that  where  a  bill  professes  to  set  out 
a  deed  inaccurately,  and  alleges,  as  a  reason  for  so  setting  it  oat^ 
that  it  is  in  the  possession  of  the  defendants,  a  demurrer  to  the  bill 
cannot  be  sustained,  although,  according  to  the  terms  of  the  deed, 
as  stated  by  the  plaintiff  he  can  take  no  title  under  it :  because 


1  Brooke  o.  Hewitt,  ii6i  sup. ;  Heffleld 
Waterworks  o.  Yeomins,  L.  J.  %  Ch.  Ap. 
8;  but  see  Beeves  «.  Greenwich  Tanning 
Company,  2  H.  &  M.  64. 

*  £.  L  Company  «.  Henchman,  1  Ves.  J. 
S89;  and  seeNesbittv.  Berridge,  9  Jnr.  N. 
8.  1044;  11  W.  B.  446,  M.  B. ;  Story  £q. 
PI.  §  46S;  Mills  v.  Brown.  S  Scam.  649; 
Gobie  V.  Andras,  1  Green  Ch.  66;  NUes  o. 
Anderson,  6  How.  (Miss.)  866;  Green  o. 
Bobinson,t&.  80;  Smith  o.  Allen,  1  Sazton 
(N.  J.),  48;  Wales  «.  Bank  of  Miehigan, 
barring.  Ch.  808.  Bat  it  cannot  supply 
defects  in  sabstanoe,  or  core  a  deferare 
statement  of  title.  Mills  o.  Brown,  and 
Goble  9.  Andras,  M  upra. 

Where  a  cause  is  argued  upon  a  demur- 
rer, and  plea  in  bar,  the  aTerments  in  the 
plea,  for  the  purpose  of  considering  their 


legal  effect,  must  be  taken  to  be 
York  Mannfl  Co.  «.  Cutts,  18  Maine,  904. 
A  demurrer  Is  a  denial  in  Ibnn  aad  anb- 
stance  of  the  plaintilTs  right  to  have  Us 
case  considered  in  a  Court  of  Equity,  aad 
an  admission  of  all  its  alltt;atioo8  that  an 
properly  pleaded.  Griffinir  v.  Gibb,  t 
Black,  U.  S.  619. 

*  CampbeU  «.  Mackay,  1 M.  Ik  C  688, 
618;  Cuddon  v.  Tite,  1  Gift  898. 

4  Harmer  «.  Goodtng,8  De  G.  &  S.407, 
410,  411:  18  Jur.  400.  40S;  see,  howcrv, 
Weld  9.  Bonham,  S  S.  &  S.  91;  imI  as  to 
Aets  of  Parliament,  see  Wilson  «.  Stan- 
hope, 9  ColL  689;  10  Jnr.  481 ;  Appuly a. 
Page,l  PhiL  779,786;  U  Jur.  171;  Baky 
9,  Birkenhead  Junction  Bailway,  18  Besf. 
488,448;  14  Jus.  119,  188. 
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the  Court  will  not,  under  such  circumstances,  bind  the  plaintiff  by  Ch.  XIV.  §  i. 
the  statement  he  has  made,  which  he  alleges  to  be  inaccurate,  and   ^—    f"— ^ 
which  the  defendant,  therefore,  by  his  demurrer  admits  to  be  so.  will  not  be 
In  a  case  of  this  description,  if  the  defendant  means  that  the  Court  gtatemeirt   ** 
should  at  once  be  called  upon  to  determine  the  true  construction  jpon 
of  the  deed,  he  must  plead  it.^ 

On  a  demurrer,  ambiguous  statements  are  construed  adversely  Ambiguous 
to  the  pleader:  but  a  defendant  is  not  entitled  to  press  the  prin-  ^*g^^* 
ciple  so  far,  as  to  draw  any  inference  of  facts  he  pleases  which  may  adversely  to 
happen  to  be  not  inconsistent  with  the  averments  of  the  bill.^  ^ 

But  although  a  demurrer  confesses  the  matters  stated  in  the  bill  Matten  of 
to  be  true,  such  confession  is  confined  to  those  matters  which  are  ,JdixiiS!Sbya 
well  pleaded ;  t.  c,  matters  of  fact.'    It  does  not,  therefore,  ad-  demurrer; 
mit  any  matters  of  law  which  are  suggested  in  the  bill,  or  inferred 
from  the  facts  stated ;  ^  for,  strictly  speaking,  arguments,  or  infer-  and  not  infer- 
ences, or  matters  of  law,  ought   not  to  be  stated  in  pleading,*  «n<»8o^^a^? 
although  there  is  sometimes  occasion  to  make  mention  of  them  for 
the  convenience  or  intelligibility  of  the  matter  of  fact.     Thus, 
in  the  case  of  Campbell  v.  MacJcay^  above  referred  to,  if  the  bill 
had  gone  on,  after  stating  the  alleged  words  of  the  proviso,  to  aver 
a  legal  inference  from  them  which  such  words  did  not  authorize, 
the  demurrer,  although  it  was  held  to  confess  the  existence  in  the 
deed  of  a  proviso,  in  the  words  stated,  as  a  matter  of  fact,  would 
not  have  been  considered  as  admitting  the  inference  of  law  alleged 
to  have  arisen  from  it.    An  inference  of  this  nature  is  called  a  or  matters 
JRepuffnancy ;  and  it  is  a  rule  in  pleading  that  a  demurrer  will  not  repummL 
admit  matters,  either  of  law  or  of  fact,  which  are  repugnant  to  each  whe&er  of 
other.    Thus,  where  a  bill  was  filed  for  a  discovery,  and  for  an 
account  and  delivery  up  of  the  possession  of  land,  on  the  gi-ound 
that  the  plaintiff  could  not  describe  the  land  so  as  to  proceed  at 
Law,  by  reason  of  the  defendants  having  got  possession  of  the 
title-deeds  and  mixed  the   boundaries,  Lord  Rosslyn  allowed  a 
demurrer,  because  the  bill  was  a  mere  ejectment  bOl ;  but  he  inti- 
mated that,  even  if  the  bill  had  been  for  a  discovery  only,  it  could 
not  have  been  sustained :  because  the  averment,  that  the  plaintiff 
could  not  ascertain  the  lands,  was  contrary  to  the  facts  disclosed 
in  the  bill,  in  which  the  lands  were  sufiiciently  described.*    And 


fact  or  law. 


1  Wright  V.  Plumptree,  8  Mad.  481, 490. 
s  Simpson  v.  Fogo,  IJ.  &  H.  18 ;  6  Jur. 

'»  Ford'r.  Peering,  I'Vcs.  J.  72,  78; 
Commercial  Bank  of  Mancbester  v.  Buck- 
ner,  20  How.  U.  8.  108;  Pattarson's  H.  R. 
R.  K.  Co.  9.  Jersey  City,  1  Stockt.  (N.  J.) 
484;  see  Story  £q.  V\.  §  462;  Mills  «. 
Brown,  2  Scam.  549;  Goble  v.  Andras,  1 
Green  Cli.  66;  Niles  o.  Anderson,  6  How. 
(Hiss.),  866;  Baker  v.  Booker,  6  Price, 


881;  Redmond  v.  Dickerson,  1  Stockt. 
(N.  J.)  607;  Lea  v.  Robeson,  12  Gray, 
280. 

^  Lea  17.  Robeson,  12  Gray,  280 ;  Story 
Eq.  PI.  §462;  Br}'an  «.  Spruill,  4  Jones 
£q.  (N.  C.)  27;  Dike  v.  Greene,  4  R.  L 
286. 

•  Merrill  v.  PlainBeld,  45  N.  H.  126; 
Mnrch  v.  Concord  Railroad,  29  N.  H.  38; 
Wootten  V.  Burch,  2  Md.  Cli.  Dec.  190. 

«  Loker  v.  Kolle,  8  Yes.  4,  7. 
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averment 
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judicial 
cognizance. 


80,  where  a  record  is  pleaded,  it  has  been  held,  that  a  demurrer  is 
never  a  confession  of  a  thing  stated  in  the  bill,  repugnant  to  the 
record.* 

It  may  be  noticed  here,  that  there  are  some  &ct8  of  which  the 
Court  is  said  to  take  judicial  notice :  thus,  it  recognizes  foreign 
States ;  and  when  facts  are  averred  in  a  bill  which  are  contrarj 
to  any  fact  of  which  the  Court  takes  judicial  notice,  the  Court  will 
not  pay  any  attention  to  the  averment.  Thus,  where,  in  order  to 
prevent  a  demurrer,  it  was  i&lsely  alleged  in  the  bill  that  a  revolted 
colony  of  Spain  had  been  recognized  by  Great  Britain  as  an  inde- 
pendent State,  Sir  Lancelot  Shadwell  Y.  C,  upon  the  argument  of 
a  demurrer  to  the  bill,  held,  that  the  fact  averred  was  one  whi^ 
the  Court  was  bound  to  take  notice  of  as  being  false,  and  that  he 
must,  therefore,  take  it  just  as  if  there  had  been  no  such  averment 
on  the  record.^  It  is  to  be  observed,  that  besides  the  rec- 
ognition of  foreign  States,  the  Court  will  also  take  judicial  or 
official  notice  of  a  war  in  which  this  country  is  engaged ;  but  not 
of  a  war  between  foreign  countries.'  The  Court  is  also  bound  to 
notice  the  time  of  the  Queen's  accession,  her  proclamations,  and 
privileges;  time  and  place  of  holding  Parliaments,  the  time  of 
sessions  and  prorogation,  and  the  usual  course  of  proceedings ;  the 
Ecclesiastical,  Civil,  and  Maritime  Laws ;  the  customary  course  ot 
descent,  in  Gavelkind  and  Borough  English  tenures ;  ^  the  conise 
of  the  Almanac;^  the  division  of  England  into  counties,  prov- 
inces, and  dioceses ;  ^  the  meaning  of  English  words  ^  and  terms 
of  art,  even  when  only  local  in  their  use ;  legal  weights  and  meas- 
ures, and  the  ordinary  measurement  of  time;  the  existence  and 
course  of  proceeding  of  the  Superior  Courts  at  Westminster,  and 
the  other  Courts  of  General  Jurisdiction :  ^  such  as  the  Courts  of 
the  counties  palatine,  Ac. ;  and  the  privileges  of  its  own  officers.* 
It  follows,  therefore,  from  the  principle  before  laid  down,  that 
where  a  bill  avers  any  fact  in  opposition  to  what  the  Court  is  go 
officially  bound  to  notice,  such  averment  will,  in  arguing  a 
demurrer  to  the  bill,  be  considered  as  a  nuUity.*® 

nipiseofi;ee  Lake  Co.  v.  Yoan^,  40  N".  I 
420.    But  not  the  local  situation,  and  di 


1  Arundel  «.  Arundel,  Cro.  Jac.  12; 
Com.  Dig.  Pleader,  Q.  6;  Green  v.  Dodge, 
6  Hare,  80;  Mortimer  v.  Fraser,  80  Jan. 
1837,  reported  upon  another  point,  2  M.  & 
C.  178. 

'^  Taylor  v.  Barclay,  2  Sim.  218,  220, 
an<c,  p.  18,  19. 

8  bolder  «.  Lord  Huntingfield,  11  Yes. 
292,  ante,  p.  54. 

^  Crosby  v.  Hetherington,  4  Man.  &  Gr. 
946. 

6  Mayor  of  Guildford  «.  Clark,  2  Vent. 
247. 

8  Courts  tx  officio  take  notice  of  the 
civil  divisions  of  the  State  created  by  pub- 
lic laws,  Hs  counties  and  towns,  and  of  its 
{rreat  geographical  features,  as  its  larjB^e 
akes,  rivers,  and  mountains.    The  Win- 


H. 

di^ 


tance  of  different  places  in  a  county 
each  other.  DeybeVs  case,  4  B.  &  Aid.  S4ft. 

'f  Commonwealth  v.  Kneeland,  20  Pick. 
289. 

8  Newell  V.  Newton,  10  Pick.  4T0; 
Hawkes  v.  Kennebeck,  7  Mass.  461;  Rip* 
ley  V  Warren,  2  Pick.  692;  Dcspaa  «. 
Swindler,  8  Martin  (N.  S.},  706;  Jones  v. 
Gale,  4  Martin,  686;  Woods  v.  Fits,  16 
Martin,  196. 

»  Taylor  on  Evid.  Cbap.  IL;  Stepkca 
on  PI.  269;  and  see  1  Chittv  on  PL  286  i( 
$tq,^  where  further  information  on  thaad^ 
ject  is  to  be  found;  see  also  1  Greenl. Evi- 
dence, §§  4-6;  Story  £q.  PI.  (  24. 

10  Courts  will  not,  ex  o^Scio,  take  wk 
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Ch.XIV.§9. 


Section  IL — The  different  Orounda  of  Demurrer. 


A  demurrer  may  be  either  to  the  relief  prayed,  or,  if  discovery  to  the  relief, 
is  soueht,  to  the  discovery  only, "or  to  both.  If  the  demurrer  is  or  to  the 
good  to  the  reliej^  it  will  be  so  to  the  discovery;^  i^  therefore, 
a  plaintiff  is  entitled  to  the  discovery  alone,  and  goes  on  to  pray 
relief  a  general  demurrer  to  the  whole  bill  will  be  good ;  ^  and, 
for  the  purposes  of  a  demurrer,  a  prayer  for  general  relief  renders 
the  bill  a  bill  for  relief*     A  prayer  will  not,  however,  convert  a  What  consti- 

tutes  bill  for 


t 


tice  of  foreign  laws,  and    conseqaently 
they  must,  when  material,  be  stated   in 
leading.    Campiau  «.  Kille,  1  McCarter 
N.  J.)  229. 

1  Ld.'  Red.  183:  Loker  v.  Rolle,  8  Yes. 
4.7;  Kyves  v.  Ryves,  i6.  348,  847 ;  Muc- 
kieston  v.  Brown,  6  Yes.  63;  Darker  v. 
Dacie,  ib.  686;  Hodgkin  v.  Longden,  8  Yes. 
8;  Williams  r.  Steward,  8  Mer.  502;  Gor- 
don «.  Simpkinson,  11  Yes.  609;  Speer  «. 
Crawter,  17  Yes.  216;  Evan  v.  Corpora- 
tion of  Avon.  29  Beav.  144. 

a  Price  v.  James,  2  Bro.  C.  C.  819;  Col- 
lia  V.  Swayne,  4  Bro.  C.  C.  480;  Albretoht 
V.  Snseman,  2  Y.  &  B.  828;  see  Miller  v. 
Ford,  1  Saxton  (N.  J.),  860;  Ck>ombs  v. 
Warren,  17  Maine,  404;  Sauza  o.  Belcher, 
8  Edw.  Ch.  117.    It  is  said  by  Mr.  Justice 
Storv,  in  note  to  Story  £q.  PI.  §  412.  re- 
maraing  on  the  rale  in  the  text,  that "  the 
rule  formeiiy  adopted  in  England  was  dif- 
ferent.   It  was,  that  if  a  bill  was  for  dis- 
ooTery  and  relief,  and  it  was  good  for 
discoveiy  only,  a  general  demurrer  to  the 
whole  bill  was  bad;  for  though  the  party 
was  not  entitled  to  relief,  he  was  not  to  be 
prejudiced  for  having  asked  too  much.'* 
To  this  he  cites,  Brandon  v.  Sands,  2  Yes. 
J.  614;  Salter  V.  Sctrborough,  9  Yes.  76; 
Attorney -General    v.  Brown,   1   Swanst. 
294;  Mitfonl  Eq.  PI.  by  Jeremy,  183,  184. 
**  In  New  York,^'  the  same  learned  author 
addS}*'*  the  old  English  rule  is  adhered  to; 
and  mdeed  it  has  much  to  commend  it." 
See  Laigbt «.  Morgan,  1  John.  Cases,  429 ; 
S.  C.  2  Uaines's  Ca.  in  Error,  844;  Le  Roy 
V.  Yeeder.  1  John  Cases,  428 ;  Le  Roy  v. 
Servis,  1  Caines's  Ca.  in  Error,  1 ;  S*.  C. 
2  Gaines's  Ca.  in  Error,  176 ;  Kimberly  v 
S«U8,  4  John.  Ch.  467 ;  Livingston  «.  Liv- 
ineston,  4  John.  Ch.  496;  Ui^ginbotham 
«.  Gurnet,  6  John.  Ch.  184.     the  proper 
coarse  is  held,  in  New  York,  to  be,  to  de- 
mur to  the  relief  and  to  answer  to  the  dis- 
covery.  Uig^inbotham  v.  Burnet,  6  John. 
Ck.  184.     i  he  same  doctrine  was  afllrmed 
in  the  Supreme  Court  uf  the  United  States 
in  Livingston  v.  Story,  9  Peters,  682,  668, 
where  Blr.  Justice  Thompson  said,  ^^  And 
if  anv  part  of  the  bill  is  good,  and  entitles 
the  plamiiff  either  to  relief  or  to  discoveir, 
a  demurrer  to  the  whole  bill  cannot  be 
■ustained.    It  is  an  established  and  uni- 
versal rule  of  pleading  in  Chancery,  that 
a  defendant  may  meet  the  plaintiff's  bill 


by  several  modes  of  defence.  He  may 
demur,  answer,  and  plead  to  different 
parts  of  tlie  bill ;  so  that  if  a  bill  for  dis- 
covery and  relief  contains  proper  matter 
for  the  one  and  not  for  the  other,  the  de- 
fendant should  answer  the  proper,  and 
demur  to  the  improper,  matter.  But  if  he 
demurs  to  the  whole  bill,  the  demurrer 
must  be  overruled; "  see^wsf,  684.  So  in 
Wright  9.  Dame,  1  Met.  241,  Mr.  Justice 
Putnam,  delivering  the  opinion  of  the 
Court^  said, -^^  We  adopt  the  old  rule  of 
pleadmg  in  Equity,  that  on  a  general  de- 
murrer to  the  whole  bill,  if  there  is  any 
part,  either  as  to  the  relief  or  discovery,  to 
which  the  defendant  ou^ht  to  put  in  an 
answer,  the  demurrer,  bemg  entire,  ought 
to  be  overruled."  And  he  cites,  1  Harri- 
son Ch.  Pr.  (7th  ed.)  414;  see  Higgin- 
botham  v.  Burnet,  6  John.  Ch.  186 ;  Co- 
nantv.  Warren,  6  Gray,  662;  Brockway 
V.  Copp,  8  Paige,  689;  Sikes  v.  Truitt,  4 
Jones  Eq.  (N.  C.)  861;  Atwill  tf.  Ferrett, 
2  Blatch.  C.  C.  89;  Metier  v.  Metier,  8  C. 
E.  Green  (N.  J.),  270;  Metier  v.  Metier,  4 
C.  £.  Green  (N.  J  ),  467;  Banta  v.  Moore, 
2  McCarter  (N.J),  97;  Miller  v.  Ford, 
Saxton  (N.  J.),  863;  Holmes  v.  Holmes,  86 
Yt.  626,  687.  "  The  defendant  should  an- 
swer as  to  the  discovery,  and  demur  as  to 
the  relief.**  Laight  v.  Morgan,  1  John. 
Cases,  434.  But  where  a  bill  seeks  gen- 
eral and  special  relief,  and  also  discovery, 
and  relief  is  the  principal  object^  and  dis- 
covery is  sought  merely  as  incidental  to 
the  relief,  if  the  plaintiff  shows  no  title  to 
the  relief  sought,  a  demurrer  lies  to  the 
whole  bill.  Poole  v.  Llovd,  6  Met.  626 ; 
see  Mitchell  V.  Green,  10  llet  101;  Walker 
V.  Locke,  6  Cnsh.  90,  98 ;  but  see  Holmes 
V.  Holmes,  86  Yt.  626,  637.  A  defend.uit 
cannot  piead  or  answer,  and  demur  both, 
to  the  whole  bill  or  to  the  same  part  of 
a  bill.  Clark  t;.  Phelps,  6  John.  Ch.  214; 
Beauchamp  v.  Gibbs,  1  Bibb,  481 ;  Rob- 
ertson V.  Singly,  1  M'Cord  Ch.  862 ;  see 
post,  689,  n.  8. 

s  Angell  V.  Westcombe,  6  Sim.  80; 
Ambury  v.  Jones,  Younge,  199;  James  v. 
Herriott,  6  Sim.  428 :  Rose  «.  Gannel,  8 
Atk.  489;  Baker  v.  Bramnh,  7  Sim.  17; 
Southeastern  Railway  Com  pan  v  v.  Sub- 
marine Telegraph  Company,  18  Beav.  429; 
17  Jur.  1044;  andseepoff.  Chap.  XXXI Y. 
§  2,  Bills  of  Discovery, 


relief. 
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rdief,  without 
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But  cannot 
demur  to 
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without 
demurrmg  to 
relief; 


Bzoeptions  to 
the  rule. 


bill  into  one  for  relief  if  it  merely  prays  for  the  equitable 
ance  of  the  Court,  consequential  upon  the  prayer  for  discovery :  * 
such  as,  a  writ  of  injunction,  or  a  commission  to  examine  wit- 
nesses abroad,^  or  that  the  testimony  of  witnesses  may  be 
perpetuated,'  or  that  defendant  may  set  forth  a  list  of  deeds.^ 

Notwithstanding  the  general  rule,  that  if  the  relief  prayed  is 
unnecessary  or  improper,  the  defendant  may  cover  himself  by  a 
general  demurrer,  yet  this  will  not  preclude  the  defendant,  in  eases 
where,  if  the  bill  had  been  for  a  discovery  only,  there  would  have 
been  a  right  to  such  discovery,  from  demurring  to  the  relief  only, 
and  answering  as  to  the  discovery,  or,  in  other  words,  ^ving  the 
discovery  required.* 

The  converse  of  this  proposition,  however,  will  not  equally  hold : 
for  it  has  been  determined,  that  where  a  bill  prays  relief  as  well 
as  discovery,  the  defendant  cannot  demur  to  the  discovery  and 
answer  to  the  relief:  for  then  he  does  not  demur  to  the  thing  re- 
quired, but  to  the  means  by  which  it  is  to  be  obtained." 

There  are,  however,  some  exceptions  to  the  last-mentioned  rule : 
as  where  the  discovery  sought  would  subject  the  defendant  to 
punishment,  or  to  a  penalty,  or  forfeiture ;  or  is  immaterial  to  the 
relief  prayed;  or  is  of  matters  which  have  been  communicated 
under  the  seal  of  professional  confidence ;  or  which  relate  entirely 


1  A  mere  bill  of  discovery  cannot  prop- 
erly  pray  for  relief.  Where  upon  the  facta 
stated,  tne  relief  prayed  for  by  the  bill  is 
proper,  the  bill  is  somethinjc  more  than  a 
mere  bill  of  discovery.  Where  the  bill  is 
for  discovery  merely,  as  distinguished 
from  a  bill  of  discoveiy  and  relief,  an  in- 
junction to  stay  proceedings  in  a  suit  at 
Law  for  which  the  discovery  is  sought, 
must,  according  to  the  practice  in  New 
Jersey,  be  disi»olved,  the  Court  of  Chan- 
cery in  that  State  never  having  adopted 
the  principle,  that  because  its  jurisdiction 
has  once  rightfully  attached,  it  will  retain 
the  cause,  as  a  matter  of  right,  for  the 
purposes  of  complete  relief.  Little  v. 
Cooper,  2  Stockt.  (N.  J.)  278;  Brown  «• 
Edsall,  1  Stockt.  (N.  J.)  266;  see  Pool 
«.  Lloyd,  6  Met.  626. 

But  in  Holmes  v.  Holmes,  86  Vt  626, 
687,  Poland  C.  J.  said,  "  1  he  rule,  as 
we  understand  it,  is,  that  when  a  bill  is 
brought  E^eektng  both  discovery  and  relief, 
and  material  discovery  is  elicited,  the 
Court  will  proceed  to  grant  the  proper  re- 
lief, and  will  not  turn  the  plaintiif  around 
to  seek  relief  at  Law,  even  if  the  relief 
were  such  as  a  Court  of  Law  might  grant. 
It  may  not  be  universally  true  that  obtain- 
ing discover)'  will  give  a  Court  of  Equity 
jurisdiction  to  grant  relief,  but  this  is  the 
general  rule.'*  And  in  many  cases  it  has 
been  held,  that  where  a  parly  has  a  just 
title  to  come  into  Equity  for  a  discovery, 
and  obtains  it,  the  Court  will  go  on  and 


give  him  the  proper  relief;  and  not  ton 
nim  round  to  the  expenses  and  inoonwa- 
iences  of  a  doubtful  suit  at  Law.  See  a  fid] 
discussion  of  thi<4  subject,  and  a  citati<m 
of  the  authorities,  1  Story  £q.  Jor.  §  64  i 
eiteq. 

3  Brandon  v.  Sands,  2  Ves.  J.  514; 
Noble  V.  Garland,  19  Yes.  876;  Lousada 
V.  Templer,  2  Knas.  661 ;  King  v.  AUm,  4 
Mad.  247;  see  also  Duke  of  Donet  «. 
Girdler,  Prec.  in  Ch.  582. 

*  Hall  V.  Hoddesdon,  2  P.  Wms.  18S; 
Vaughan  v.  Fitzgenild,  1  Scb.  &  Lcf.*S16; 
Bose  V.  Gannell,  8  Atk.  489. 

*  Crow  V.  Tyrell,  2  Mad.  S97,  408. 

'^  Hodgkin  v.  Longden,  8  Yes.  2:  Todd 
V.  Gee,  17  Yes.  278;  see  Story  £q.  Ft. 
§  812  and  cases  in  note ;  Brownell  c  Oar^ 
tis,  10  Paige,  214. 

«  Morgan  v.  Harris,  2  Bro.  0.  C.  ISl, 
124;  Story  £a.  PI.  §  812,  in  note,  §§  441, 
646;  Brownell  v.  Curtis,  10  Ptii|;e,  214; 
<m/«,  647  note.  It  has  been  saggoSed  thai 
this  nile  mav  possibly,  in  some  cases,  be 
affected  by  Order  XIY.  8;  that  "no  de- 
murrer or  plea  shall  be  held  bad,  and  over- 
ruled upon  argument,  only  because  siu^ 
demurrer  or  plea  does  not  cover  so  mack 
of  the  bill  as  it  might  by  Law  have  ez> 
tended  to."  But  see  Dell  «.  Hale,  S  T.  & 
C.  C.  C.  1;  6  Jnr.  966;  and  pasi,  n.  594. 
This  rule  has  been  adopted  by  the  S«- 

Sreme  Court  of  the  United  Sta*e«.  Eiioity 
lule,  88;  Story  £q.  PI.  §  448. 
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to  the  defendant's  title,  and  not  to  that  of  the  plaintiff.  In  cases  of 
this  nature,  the  Court  will  allow  a  defendant  to  protect  himself  by 
demurrer  from  the  particular  discovery  sought :  though  it  will  not 
protect  him  from  the  relief  prayed,  if  the  plaintiff's  title  to  it  can 
be  established  by  other  means  than  the  discovery  of  the  defendant 
himself.  Thus,  in  a  bill  to  inquire  into  the  reality  of  deeds,  on  a 
suggestion  of  forgery,  the  Court  has  entertained  jurisdiction  of  the 
cause,  though  it  does  not  oblige  the  party  to  a  discovery,  and 
has  directed  an  issue  to  try  whether  the  deeds  were  forged  or 
not.* 

It  is  proposed  now  to  consider :  first,  the  grounds  of  demurrer  to 
the  relief;  and  then  those  of  demurrer  to  the  discovery  only. 

Demurrers  to  the  relief  may  be  either:  To  the  jurisdiction ;  the 
person ;  or  the  matter  of  the  bill,  either  in  its  substance  or  form. 

Demurrers  to  the  jurisdiction  are  either  on  the  ground :  I.  That 
the  case  made  by  the  bill  does  not  come  within  the  description  of 
cases  in  which  a  Court  of  Equity  assumes  the  power  of  decision ; 
or,  II.  That  the  subject-matter  is  within  the  jurisdiction  of  some 
other  Court.^ 

I.  It  would  be  a  task  far  exceeding  the  limits  of  this  work,  and 
not  strictly  within  its  object,  to  attempt  to  point  out  the  cases  in 
which  a  demurrer  will  hold  to  a  bill,  on  the  ground  that  the  case 
made  by  it  does  not  come  within  the  ordinary  cases  for  relief  in  a 
Court  of  Equity.  It  is  sufficient  to  direct  the  reader's  attention  to 
the  admirable  statement  of  the  general  objects  of  the  jurisdiction 
of  a  Court  of  Equity,  which  is  to  be  found  in  Lord  Redesdale's 
Treatise  upon  Pleading ;  •  and  to  observe,  that  if  the  case  made 
by  the  bill  appears  to  be  one  on  which  the  jurisdiction  of  the  Court 
does  not  arise,  a  demurrer  will  hold.*  And  it  is  to  be  observed, 
that  a  demurrer  will  hold  equally,  where  the  defect  arises  from  the 
omission  of  matter  which  ought  to  be  contained  in  the  bill,  or  of 
some  circumstance  which  ought  to  be  attendant  thereon  for  the 


Ch.XIV,§«. 


Different 
sroimde  of 
aemoiTBrto 
relief. 

To  the 
jurisdiction: 


I.  BecaoM 
the  subject 
of  the  suit  is 
not  within 
thejurisdio- 
tion  of  a 
Court  of 
Equity: 


where  defect 
arises  from 
the  omission 
ofaneccaoaiy 
circum- 
atanoe; 


1  Per  Lord  Hardwicke  in  Browusword 
V.  Edwards,  2  Ves.  S.  246;  Attf>mey-Cren- 
oral  V.  Sudell,  Prec.  in  Ch.  214. 

s  A  demurrer  for  want  of  equity,  in- 
cludes a  demnrrer  for  wnnt  or  jurisdic- 
tion. Thompson  v.  University  of  London, 
88  L.  J.  Ch.  625;  10  Jur.  N.  S.  669,  Y.C 
K.;  see  also  Barber  v.  Barber,  4  Drew. 
666;  6  Jur.  N.  S.  1107;  Cookney  v.  An- 
dorson,  81  Beav.462;  8  Jur.  N.  S.  1220; 
1  De  6.,  J.  &  S.  366;  9  Jur.  K.  8.  786.  As 
to  the  form  of  demurrer  for  want  of  juris- 
diction, see  Barber  v.  Barber,  uM  ttq>. 

<  And  see  Foub.  on  £q.;  Coop.  £q.  PI.; 
Storv  Eq.  Jar. ;  Story  Eq.  PI. 

*  Stephenson  v.  Dn vis,  66  Mnine,  78. 74, 
76;  Story  Kq.  PI.  §§  466,  467;  Milford 
Eq.  PI.  by  Jeremy,  110  e<  »eq. ;  Blount  v. 
Garen,  8  Hayw.  88;  Liy\nf[>^U}u  v.  Livings- 
ton, 4  John.  Ch.  287.    Where  a  bill  in 


Equity  sets  forth  various  clnims,  and  the 
defendant  files  a  f^eneral  demurrer,  the  de- 
murrer will  be  overruled  if  any  of  the 
claims  be  proper  for  the  jurisdiction  of 
the  Court  of  ]&auity.  Castieman  v.  Veitch, 
8  Rand.  698;  Kimberly  v.  Sells,  8  John. 
Ch.  467;  Graves  v.  Downev,  8  Monroe, 
866;  Blount «.  Garen,  8  Hayw.  88;  Mor- 
toiie  V.  Grenada  Academii^s,  8  Sm.  &  M. 
778.  A  demurrer  to  the  who^e  of  a  bill 
containing  some  matters  relievable  and 
others  no^  is  bad,  unless  the  bill  is  multi- 
farious. Dimmock  v.  Bixby,  20  Pick.  868. 
In  order  to  sustain  a  demurrer  for  wunt  of 
jurisdiction  to  the  whole  of  a  bill,  it  must 
appear  that  no  substantial  and  essential 
part  of  the  complaint  is  within  the  iuris- 
diction  of  the  Conrt.  Boston  Water  Power 
Co.  V.  Boston  &  Worcester  R.R.,  16  Pick. 
612. 
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where 
defendants 
are  resident 
abroad. 


n.  Because 
the  subject  of 
the  suit  is 
within  the 
jurisdiction 
of  some  other 
Court: 


1.  lliata 
Court  of  Law 
is  the  proper 
tribunaL 


purpose  of  bringing  the  case  properly  within  the  jurisdiction ; 
where  it  appears  that  the  case  is  snch  as,  under  no  circumstance, 
can  be  brought  within  the  ordinary  scope  of  a  Court  of  Equity.* 
Thus,  where  it  appears  on  the  face  of  the  bill  that  the  defendants 
were,  at  the  time  of  the  institution  of  the  suit,  resident  in  a  foreign 
country,  and  that  the  suit  does  not  relate  to  any  of  the  subjects  in 
respect  of  which  the  Court  is  warranted  in  exercising  jurisdiction 
against  persons  so  resident,  a  demurrer  for  want  of  equity  will  be 
allowed.* 

II.  A  demurrer,  because  the  subject-matter  of  the  suit  b  within 
the  cognizance  of  some  other  Court,  may  be  on  the  ground  that  it 
is  within  the  jurisdiction  either :  1.  Of  a  Court  of  Common  Law ; 
2.  Of  the  Courts  of  Probate  or  Divorce;  3.  Of  the  Court  of  Admi- 
ralty or  Commissioners  of  Prize ;  4.  Of  the  Court  of  Bankruptcy ; 
6.  Of  some  statutory  jurisdiction ;  or,  6.  Of  some  other  Court  of 
Equity. 

1.  If  it  appears  by  the  bill,  that  the  plaintiff  can  have  as  eflfectual 
and  complete  a  remedy  in  a  Court  of  Law  as  in  a  Court  of  Equity, 
and  that  such  remedy  is  clear  and  certain,  the  defendant  may  de- 
mur.*   Thus,  where  a  bill  was  brought  by  the  executrix  of  an 


1  Ld.  Red.  108;  see  Columbine  v.  Chi- 
Chester,  2  Phil.  27:  1  C.  P.  Coop.  t.  Cott 
296 ;  10  Jur.  626.  For  fonns  of  demurrer 
for  want  of  equity,  see  2  Van  Hey.  74, 75, 
80.  92 ;  find  postj  Vol.  III. 

3  Cookney  v.  Anderson,  ubi  np, ;  and 
see  Foley  v-  Maillardet,  1  De  G.,  J.  &  S. 
889;  10  Jur.  N.  S.  161;  Samuel  v.  Rogers, 
1  De  G.,  J.  &  S.  896;  and  anU^  pp.  449- 
461. 

»  Ld.  Red.  128 ;  Story  Eq.  PI  §  478 ;  Coop. 
£q.  PI.  124;  Lynch  «.  Willard,6  John.  Ch. 
842 ;  Mar  v.  Goodwin,  27  Geo.  852 ;  Reed  v. 
Bank  of  Newbury,  1  Paige,  216;  Bosley  v. 
M'Kim,  7  Har.  &  J.  160;  Reedt;.  Clarke,  4 
Monroe,  19;  N.  London  Bank  v.  Lee^  11 
Conn.  112;  Coombs  v.  Warren,  17  Maine, 
404;  Caldwell  t7.  Knott,  10  Yerger,  209; 
Clark  V.  Flint,  22  Pick.  281;  Hoare  v. 
Gontencin,  1  Bro.  C  C.  (Perkins's  ed.)  27. 
29,  note  (a),  and  cases  cited;  Haromona 
V.  Messenger,  9  Sim.  827 ;  Bottorf  v.  Con- 
ner, 1  Blackf.  287;  Foster  v.  Swasey,  2 
Wood  &  M.  217;  Pierpont  v.  Fowle,  2 
Wood.  &  M.  28;  Smith  v.  Morehead,  6 
Jones  £q.  (N.  C.)  860.  In  First  Cong. 
Societv  in  Ravnham  v.  Trustees  of  the 
Fund,'&c.,  in  Ravnham,  28  Pick.  148,  it 
WHS  held,  tfjat.  If  a  defendant  in  a  suit  in 
Equity,  answers  and  submits  to  the  juris- 
diction of  the  Court,  it  is  too  late  for  him 
to  object,  that  the  plaintiff  has  a  plain  and 
adequate  remedy  at  Law.  This  objection 
should  be  taken  at  the  earlieH  opportunity. 
The  above  rule  must  be  taken  with  the 
qualification  that  it  is  competent  for  the 
Ck)urt  to  grant  the  relief  sought,  and  that 
it  has  juri!>diction  of  the  subject-matter. 
Clark  V.  Flint,  22  Pick.  281;  Russell*. 


Loring.  8  Allen,  125, 126;  see  also  Lad- 
low  V.  Simond,  2  Gaines's  Caa.  Error,  40, 
56;  Underbill  r.  Van  Cortlandt,  2  JoIib. 
Ch.  869;  McDonald  v.  Crockett,  2  lf*Cord 
Ch.  185;  Pierpont  v.  Fowle,  2  Wood,  h 
M.  86;  Grandm  v.  Leroy.  2  Paige,  509; 
Robbie  v.  Underbill,  8  Sandf.  (%.  177; 


Sperry  v.  Miller,  2  Barb.  Ch. 
Ohling  V.  Luitjens,  82  III.  28.  The  abovo 
obieotion  may  and  should  undoubtedly  be 
taken  by  demurrer,  when  it  appesn  <n 
the  ftice  of  the  bill;  but  wben  adifldotan 
is  sought,  **  the  Court  should  in  no  CMe,** 
said  Mr.  Justice  Woodbury,  **aeiid  the 
matter  to  Law  till  after  the  answer  and  dis- 
closure are  completed  in  Equity."  Fetter 
V.  Swasey,  2  Wood.  &  M.  221  &  2S2;  see 
Warner  v.  Daniels,  1  id.  110,  111.  In 
Parker  9.  Winnipi80o?ee,&c.  Co.,  2  Black 
U.  S.  715,  it  was  held  that  where  tbe 
plaintiff  has  a  dear  remedy  at  Law,  hit 
bill  may  be  dismissed  by  the 'Judges  of  the 
United  States  Courts,  gua  ^)omiey  thouh 
its  defects  are  not  noticed  either  in  tte 
pleadings  or  anruments. 

But  in  New  York,  under  the  Code,  diere 
is  no  longer  any  distinction  between  soiti 
at  Law  and  iu'Equity,  as  ariring  from  the 
form  of  the  pleadings  or  the  iurisdictiQo 
of  the  Court.  General  Mutual  Inauranos 
Co.  9.  Benson,  5  Duer  (N.  Y.),  168. 

And  hence,  if  the  sufficiency  of  a  eooi' 
plaint,  as  not  stating  facts  conatitntiag  a 
cause  of  action,  is  now  denied,  the  only 
question  is,  whether,  if  the  facts  elated  an 
admitted,  the  plaintiff  is  entitled  to  the 
relief  he  claims,  without  reference  to  its 
nature  as  legal  or  equitable.  Ibid.;  see 
also  Foster  v.  Watson,  16  B.  Mon.  877. 


DIFFERENT  GBOUND8   OF  DEMURBER. 


551 


attorney,  for  money  dne  from  the  defendant  for  business  done  as  an  Cr.  Xiv.  §3. 
attorney,  the  Court  allowed  a  demurrer  to  the  relief:  because  the 
remedy  was  at  Law,  and  an  Act  of  Parliament  had  pointed  out  a 
summary  method  of  obtaining  it.^  And  where  the  plaintiff  had 
contrived  to  purchase  goods  for  export  to  America,  and,  afler  the 
ship  had  sailed  with  them,  it  was  discovered  that  there  had  been 
fraud  used  in  the  quantity  and  quality  of  the  goods,  but  the  plain- 
tiff being  threatened  with  an  action,  paid  the  original  price  under 
a  protest  that  he  would  seek  relief  in  Equity,  a  demurrer  was 
allowed  to  a  bill,  when  it  was  afterwards  brought  for  a  discovery 
and  account :  though  it  Lb  quite  clear  that,  if  the  plaintiff  had  not 
paid  the  money,  the  Court  would  have  granted  him  relief,  by  in- 
junction, against  the  threatened  action  for  the  price.^  Upon  the 
same  principle,  if  a  bill  is  filed  for  an  account,  where  the  subject  is 
matter  of  set-of^  and  capable  of  proof  at  Law,  it  may  be  demuiTcd 
to.*    And  so,  if  a  bill  is  filed  for  the  possession  of  land,  or  an  JS^ecU 


In  Frey  v.  Deraarett,  1  C.  £.  Green 
(N.  J.}i  286,  288,  Chancellor  Green  said. 
*'  The  Court  of  Chancery  is  not  deprived 
of  its  original  jurisdiction  in  any  case, 
either  by  the  operation  of  a  statute  con- 
ferring similar  jurisdiction  upon  the  com- 
mon-law Courts,  or  by  the  adoption  in 
those  Courts  of  the  principles  or  practice 
of  Courts  of  Equity." 

1  Parry  v.  Owen,  8  Atk.  740;  Amb. 
109.  For  form  of,  the  demurrer,  see  ibid, ; 
Beames  on  Costs,  876;  also  Maw  v.  Pear- 
son, 28  Beav.  196. 

«  Kemp  V.  Pryor,  7  Ves.  287,  261. 

B  Dinwiddle  v.  Baile:^,  6  Yes.  186, 141. 
It  is  a  difficult  question  to  determine, 
when  there  is  an  account  between  two 

Grsons,  consisting  of  irems  cognizable  at 
iw,  under  what  circumstances  a  concur- 
rent jurisdiction  in  Equity  exists;  for 
cases  on  the  subject,  see  Foley  «.  Hill,  1 
Phil.  899,  408;  North  Eastern  Railway 
Company  V.  Martin,  2  Phil.  758,  768  rS. 
C.  nom.  South  Eastern  KaiU  ay  Companv 
o.  Martin,  18  Jnr.  1;  South  Eastern  Rail- 
way Company  v.  Brogden,  3  M'N.  &  O. 
8.  16,  29;  14  Jur.  796,  797;  Phillips  «. 
Phillips,  9  Hare,  471;  Navulshaw  «. 
Brownrigg,  2  De  G.,  M.  &  G.  441 ;  16  Jur. 
979;  Padwick  «.  Hurst,.  18  Bt-av.  676;  18 
Jur.  763;  Flukerv.  Tayhir,  3  Drew.  183; 
Croekey  v.  European  and  American  Shlp- 

Sing  Company,  1  J.  &  H.  108;  6  Jur.  K. 
.1190;  Barry  «.  Stevens,  81  Beav.  258; 
9  Jur.  N.  S.  148;  Shepard  r.  Brown,  4 
Giff.  208;  9  Jur.  N.  8.  195;  Smith  «. 
Leveaux,  9  Jur.  N.  S.  1140,  L.  JJ.;  12  W. 
R.  81;  2  De  G.,  J.  &  S.  1;  Hemings  o. 
Pttgh,  4  Giff.  456;  9  Jur.  N.  S.  1124; 
Maliepeace  v.  Rogers,  13  W.  R.  450,  V. 
C.  S.;  11  Jur.  N.S.  215,  affirmed  by  L.  JJ. 
11  Jur.  N.  S.314;  13  W.  K.  566;  Kernot 
o.  Potter,  3  De  G.,  F.  &  J.  447 ;  Edwards- 
Wood  «.  Baldwin,  4  Giff.  613:  9  Jur.  N. 
8.  1280;  Dabbs  v.  Nugent,  11  Jur.  N.  S. 
948;  14  W.  R.  94,  V.  0.  S.;  Klockton  v. 


Peake,  10  L.  T.  N.  S.  178,  L.  JJ. ;  Hunter 
9.  Belcher,  2  De  G.,  J.  &  S.  194;  10  Jur. 
N.  S.  668.  It  has  been  held  that  the  Court 
of  Chancery  exercises  a  concurrent  juris- 
diction with  Courts  of  Law  in  all  matters  of 
account  Duncan  v,  Lyon,  8  John.  Ch. 
851,  861 ;  Ludlow  «.  Simond,  2  Caines^s 
Ca.  Error,  1,  88,52;  Post  v.  Kimberly,  9 
John.  470,  498;  Hawley  v.  Cramer,  4 
Cowen,  717;  Martin  «.  Spiers,  1  Hayw. 
871;  Stothart  t.  Burnet,  Cooke,  420; 
Breckenridge  v.  Brooks,  2  A.  K.  Marsh. 
888;  Fowie  v.  Lawrason,  6  Peters,  495; 
Cummings  v.  White,  4  Blackf.  856;  Power 
V.  Reeder,  9  Dana,  10;  1  Story  Eq.  Jur. 
§§  451-457;  King  «.  Baldwin'  17  John. 
884.  In  Massachusetts,  the  jurisdiction 
in  Equity  over  accounts  is  limited  to  those 
accounts  of  which  the  nature  is  such  that 
they  cannot  be  conveniently,  and  properly 
adjusted  and  settled  in  an  action  at  Law. 
Genl.  Sts.  c  118,  §  2;  see  Locke  v.  Ben- 
nett, 7  Cush.  445,  449;  Bartlett  v.  Parks, 
1  Cush.  82.  But  to  sustain  a  bill  for  an 
account,  there  must  be  mutual  demands, 
or  a  faeries  of  transactions  on  one  side, 
and  of  payments  on  the  other.  Porter  «. 
Spencer,  2  John.  Ch.  171;  1  Story  Eq. 
Jur.  §  458.  Where  all  the  items  of  account 
are  on  one  side,  the  bill  cannot  be  sus- 
tained; Pearl  v.  Corp.  of  Nashville,  10 
Yerger,  179;  1  Stor^,  Eq.  Jur.  §§  458,469; 
unlefs  a  discovery  is  sought  and  obtained 
in  ail  of  the  account.  1  Story  Eq.  Jur. 
§§  67,  458,  459,  and  cases  cited;  see 
Pleasants  v.  Glasscock,  1  Sm.  &  M.  17. 

In  New  Jersey,  the  concurrent  jurisdic* 
tion  of  the  Court  of  Equity  with  the  Pre- 
rogative Courts  over  the  administration  of 
the  estates  of  deceased  persons,  has  been 
long  and  well  settled.  This  jurisdiction 
in  Equity  extends  to  the  accounts  of  ex- 
ecutors and  administrators,  and  to  the 
claims  of  creditors,  legatees,  and  next  of 
km.  Frey  v.  Demarest,  1  C.  E.  Green 
(N.  J.),  286,  288,  289. 
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ment  Bill,  as  it  is  called,  it  may  be  demarred  to,  even  though  the 
bill  charges  the  defendants  to  have  got  the  title-deeds,  and  to  haTe 
mixed  the  boundaries,  and  prays  a  discovery,  possession,  and  ac- 
count :  for  the  plaintifl^  though  he  is  entitled  to  a  discovery,  has, 
by  praying  such  relief  rendered  his  whole  bill  liable  to  demurrer.* 

It  is  to  be  recollected  that,  in  many  cases.  Courts  of  Equity  have 
assumed  a  concurrent  jurisdiction  with  Courts  of  Law,  as  in  caaes 
of  account,  partition,  and  assignment  of  dower ;  ^  and  that,  where 
an  instrument  on  which  a  title  is  founded  is  lost,  or  fraudulently 
suppressed  or  withheld  from  the  party  claiming  under  it,  a  Court 
of  Equity  will  interfere  to  supply  the  defect  occasioned  by  the  ac- 
cident or  suppression,  and  will  give  the  same  remedy  which  a 
Court  of  Common  Law  would  have  given,  if  the  instrument  had 
been  forthcoming.*  In  all  such  cases,  therefore,  a  demurrer,  be- 
cause the  subject-matter  of  the  suit  is  within  the  jurisdiction  of  a 
Court  of  Law,  will  not  hold.* 

Amongst  other  cases  in  which  Courts  of  Equity  and  Courts  of 
Law  entertain  a  concurrent  jurisdiction,  are  those  arising  upon 
frauds ;  therefore,  where  fraud  is  made  the  ground  for  the  inter- 
ference of  this  Court,  a  demurrer  will  not  hold.  There  is,  how- 
ever, one  case  in  which  fraud  cannot  be  relieved  against  in  Equity, 
though  a  discovery  may  be  sought :  namely,  fraud  in  obtaining  a 
will,  which,  if  of  real  estate,  must  be  investigated  in  a  Court  of  Com- 
mon Law  or  the  Court  of  Probate ; '  and  if  of  personal  estate,  in 
the  last-mentioned  Court." 

Although  the  extension  of  the  jurisdiction  of  the  Courts  of  Com- 
mon Law  has  prevented  the  necessity  of  resorting  to  the  Courts 
of  Chancery,  in  many  cases  in  which  it  was  formerly  necessary  to 
do  BO,  yet,  the  juiisdiction  of  the  Court  of  Chancery  is  not  thereby 
destroyed.'' 


1  Loker  v.  Rolle,  8  Yes.  4,  7 ;  Ry  ves  «. 
Ryves,  ib.  848 ;  Vice  v.  Thomas,  4  T.  & 
C.  Ex.  638;  see  Stor>'  £q.  PI.  §  476;  1 
Story  Eq.  Jur  §  71;  Coop.  Eq.  PI.  126; 
Russell  V.  Clark,  7  Crancb,  69,  89. 

5  L<i.  Red.  120,  128;  1  Story  Eq.  Jur. 
§  76  et  tea. 

«  Ld.  Red.  118,  1  Story  Eq.  Jur.  §  81 
€t  seq.  and  cases  in  notes ;  Bromley  v.  Hol- 
land, 7  Sumner's  Yes.  S  and  note'id). 

4  1  Story  Eq.  Jur.  §  184  e/  $eq.  and 
notes;  Anderson  v.  Lewis,  1  Freeman, 
206. 

6  See  20  &  21  Yic.  c.  77,  ^  61-68. 

^  Kerrick  v.  Bransby,  7  Bro.  P.  C.  ed. 
Toml.  487;  Webb  v.  Claverden,  2  Atk. 
424;  Bennet  v.  Vade,  ib.  824;  Anon.,  8 
Atk.  17;  Allen  v.  Macphersou,  1  Phil.  183, 
148;  7  Jur.  49;  Affd.  11  Jur.  786,  H.  L.; 
Gingell  v.  Home,  9  Sim.  689,  648;  Jones 
V.  GVegoiT,  4  Giff.  468;  9  Jur.  N.  S.  1171 ; 
2  De  (I.,  J.  &  S.  88;  AfTd.  10  Jur.  N.  S. 
69;  12  W.  R.  198,  L.  JJ.;  and  see  Boyse 


V.  Rossborough,  Kav,  71 ;  8  De  G  ,  H.  & 
G.  817 ;  18  Jur.  206;*  6  H.  L.  Cn.  1 ;  8  Jw. 
N.  S.  378;  1  Storv  Eq.  Jur.  §  184,  note, 
§238;  2  ib.  §§1446-1448;  Storv  £q. 
PI.  §  474;  Gaines  v.  Chew,  2  Uow.'U  S. 
619;  Tarver  *.  Tarver,  9  Peters,  180. 

'  Kemp  V.  Pa'or,  7  Yes.  237,  249:  Brit- 
ish Empire  Shipping;  Company  «.  Somes, 
3  K.  &  J.  433;  Athenieum  Life  Asp^araiiea 
Society  v.  Pooley,  8  l>e  G.  &  J.  294,  2M: 
Oriental  Bank  «.  Nicholson,  8  Jar.  N.  S. 
867,  Y.  C.  S. ;  Croskey  ».  Ear  pean  and 
American  Steam  Shipping  Companr,  1 
J.  &  U.  108;  6  Jur.  K.  S.  1190;  bhepaM 
V.  Brown,  4  Giff.  208;  9  Jur.  N.  S.  1S>6; 
Frey  v.  Uemarest,  1  0.  E.  Green  (N.  J.), 
286,  288.  But  where  a  party  ha«,  undar 
the  provisions  of  the  Common  Law  Pr». 
cedure  Act,  1654- (17  &  18  Yic.  c  135,  §§ 
88-86),  pleaded  equitable  matter  in  tlie 
action  at  Law,  he  will  not  be  permitted  la 
apply  subsequently  to  the  Court  ot  Chaa- 
oery  on   the  same   grounds*     Terrill  n 
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2.  That  the  objection,  on  account  of  the  jurisdiction,  is  not  con-  Ch.XIV.§3. 
fined  to  cases  cognizable  in  Courts  of  Law,  is  evident  from  the   ''■"^>    — ' 
case  ab-eady  put  of  proceedings  instituted  to  set  aside  a  will  of  2,  That  the 
personal  estate  on  the  ground  of  fraud,  which  can  only  be  done  in  Divorce  °' 
the  Court  of  Probate  :  that  Court  having  exclusive  jurisdiction,  in  P^?^.**2" 
all  cases  relating  to  wills  and  intestacies  of  persons  dying  possessed 

of  personal  property.  The  Court  of  Divorce  has  exclusive  juris- 
diction of  the  rights  and  duties  arising  from  the  state  of  marriage ; 
but  it  seems  that  the  Court  of  Chancery  will,  at  the  suit  of  the  wife 
and  her  trustees,  restrain  the  husband  frx>m  breaking  the  covenants 
of  a  separation  deed.^ 

Formerly  it  was  held,  that  a  bill  of  discovery  could  not  be  filed  Bill  of  di»- 
in  the  Court  of  Chancery,  in  aid  of  proceedings  in  the  Ecclesiasti-  2d  o?  **  "^ 
cal  Court ;  *  but  it  seems  that  the  Court  of  Probate  does  not  pos-  P"*S^^°^ 
seas  the  same  powers  to  obtain  discovery  as  the  Ecclesiastical  Court 
Court  did ;  and  that  such  a  bill  may  be  filed  in  aid  of  proceedings 
in  the  Probate  Court.* 

3.  If  the  Court  of  Admiralty,  or  Court  of  Prize,  is  competent  to  3.  That  the 
decide  upon  the  subject-matter  of  the  suit,  a  demurrer  will  also  A4minilty  is 
hold.     Upon  this  principle,  the  Court  of  Chancery  refused  to  inter-  the  proper 

/•  -1  .•  i.»T_'^'  '     J.  •a»         A      i_  •         •      jurisdiction. 

fere,  by  grantmg  a  prohibition  against  a  monition  to  bnng  m  '' 
property  which  had  been  received  as  a  consignment  to  a  merchant : 
Lord  Eldon  holding,  that  the  Prize  Jurisdiction  extends  to  the 
question,  whether  a  person  who  received  and  sold  the  property, 
received  it  as  consignee  for  a  valuable  consideration,  or  as  a  prize 
agent.^ 

4.  The  Court  of  Bankruptcy  exercises  a  special  jurisdiction  de-  4.  That  the 
fined  by  statute ;  *  and  any  bill  is  liable  to  demurrer,  the  subject-  Banfcu^ptcy 
matter  of  which  is  within  the  jurisdiction  of  that  Court.®  w  the  prpper 

5.  Where  a  new  mode  of  proceeding  is  provided  by  statute,  and  g^^^rj^^^  ^^' 
the  ordinary  mode  of  proceeding  by  bill  is,  either  expressly  or  im-  statutoiy 
pliedly,  taken  away,  a  demurrer  will  lie.'    Thus,  a  demurrer  will  jJ^^J^Jd. 
lie  to  a  bill  to  set  aside  an  award  made  under  9  &  10  Will.  III.  c. 

15 :  that  statute  having  excluded  any  jurisdiction,  to  interfere  with 


Hi 


1  De  G.  &  J.  888;  4  Jur.  N.  S.  41; 


ntsat^  1  ue  M.  &  •!.  obb;  4  .lur.  jn.  s.  4i; 
Wallcer  v  Micklethwaite,  1  Dr.  &  Sm.  49; 
and  !»ee  Ernns  r.  Bremridge,  2  K.  &  J. 
174,  ISl;  8  De  G.,  M.  &  G.  100,  109; 
Stewart  v.  Great  Western  Railway  Co.,  2 
Dr.  &  Sm.  438;  affinne;!  2  De  G.,  J.  &  8. 
319;  11  Jur.  N.  S.  627;  Waterlow  v. 
Bacon,  L.  R.  2  Eq.  614;  12  Jur.  N.  S. 
614,  V.  C.  K. 

I  Hunt  r.  Hunt,  8  Jnr.  N.  3.  86;  10  W. 
R.  216,  L.  C;  see  also  Wilson  v.  Wilson, 
1  H.  L.  Ca.  638;  6  H.  L.  Ca.  40;  Evans 
•.  Carrington,  1  J.  &  H.  698;  6  Jur.  N. 
8.  268;  2  De  G.,  F.  &  J.  481;  7  Jur.  N. 
8.  197 ;  find  the  other  cases  referred  to  in 
Hunt  V.  Hunt 

3  Dunn  V.  Coates,  1  Atk.  288 ;  Anon.,  2 
Yet.  S.  461. 


*  Fuller  V.  Ingram,  6  Jur.  N.  3.  610;  7 
W.  R.  802,  V.  C.  W. 

*  Case  of  the  Danish  ship  No^'somhed, 
7  Ves.  698;  see  also  Castelli  v.  Cook,  7 
Hare,  89;  Jarvis  v.  Chandler,  T.  &  R.  819; 
Story  £a.  PI.  $  490,  and  see  24  &  26  Vic. 
c.  10,  Adiniraltv  Court  Act,  1861;  27  & 
28  Vic.  c.  26,  Naval  Prize  Act.  1864. 

fi  12  &  18  Vic.  c.  106;  17  &  18  Vic.  c. 
119;  24&26  Vice  184. 

«  Saxton  V  Davi*,  18  Ves.  72,  82;  Pres- 
ton «.  Wilson,  6  Hare,  186, 193;  farleton 
V.  Hornby,  1  T.  &  C.  Ex.  172,  188;  see 
ante^  p.  61   et  seq, 

7  See  Parry  v.  Owen,  8  Atk.  740;  ante, 
.  606;  Frey  «.  Demarest,  ICE.  Green 
N.  J.),  236. 
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DEMUBBERS. 


6.  That  some 
other  Court 
of  Eoaity  has 
juiisaiction: 


Ch.  xtv.  §  9.  the  enforcement  of  the  award,  but  that  which  is  speciallj  provided 
by  the  statute.^ 

6.  With  respect  to  the  objection,  that  some  other  Court  of  Equity 
has  the  proper  jurisdiction,^  it  is  to  be  observed  that  the  establish- 
ment of  Courts  of  Equity  has  obtained  throughout  the  whole  sys- 
tem of  our  judicial  polity,  and  that  most  of  the  inferior  branches 
of  that  system  have  their  peculiar  Courts  of  Equity :  the  Court  of 
Chancery  assuming  a  general  jurisdiction,  in  cases  not  within  the 
bounds,  or  beyond  the  powers,  of  inferior  jurisdictions.*      The 
principal  of  the  inferior  jurisdictions  in  England  which  have  cog- 
nizance of  equitable  cases,  are  those  of  the  counties  palatine  of 
Lancaster  and  Durham,*  the  Courts  of  the  two  Universities  of 
Oxford  and  Cambridge,*  the  Courts  of  the  city  of  London,*  and  the 
Stannary  Courts  of  Devon  and  Cornwall,'  and  wherever  it  appearsi 
on  the  face  of  the  bill,  that  any  of  these  Courts  has  the  proper 
jurisdiction,  either  immediately  or  by  way  of  appeal,  the  defendant 
may  demur  to  the  jurisdiction  of  the  Court  of  Chancery.'     Thus, 
to  a  bill  of  appeal  and  review  of  a  decree  in  the  county  palatine 
of  Lancaster,  the  defendant  demurred,  because  on  the  &ce  of  the 
bill,  it  was  apparent  that  the  Court  of  Chancery  had  no  jurisdic- 
tion, and  the  demurrer  was  allowed.*      Demurrers  of  this  kind, 
however,  are  very  rare ;  for  the  want  of  jurisdiction  can  hardly  be 
apparent  upon  the  face  of  the  bill,  at  least  so  conclusively  as  to 
deprive  the  Court  of  Chancery  of  cognizance  of  the  suit :  it  being 


as  the  Courts 
of  the 
counties 
palatine,  &c. 


1  Heming  v.  Swinnerton,  2  Phil.  79;  1 
C.  P.  Coop.  t.  Cott.  886;  10  Jur.  907; 
Kicholls  V.  Roe,  8  M.  &  K.  431,  442,  over- 
ruling S.C.  6  Sim.  166;  Londonderry  and 
£nni8killen  Railway  Company  v.  Leish- 
man,  12  Beav.  423^  429.  As  to  awards, 
see  now  17  &  18  Vic.  c.  125,  $§  3,  6-17; 
and  H8  to  the  present  jurisdiction  of  the 
Court  of  Chancery  over  awards,  see  Hard- 
ing «.  Wickbam,  2  .1.  &  H.  676;  Smith  v. 
W^itmore,  10  Jur.  N.  S.  65;  12  W.  R.  244, 
V.  C.  W.;  10  Jur.  N.  S.  1190;  18  W.  R. 
2,  L.  JJ. ;  2  De  G.,  J.  &  S  297 ;  Wakefield 
V,  Llaneliy  Railway  and  Dock  Co.,  3  De 
6.,  J.  &  S.  11;  11  Jur.  N.  S.  456;  and  see 
Russell  on  Arbitration;  and  post,  Chap. 
XV.  §  2,  Different  Grounds  of  Pleas;  Ch. 
XLV.  Statutory  Jurisdiction. 

3  See  Storv  £q.  PI.  §  490;  Ld.  Red.  126, 
126;  Mead  tf.  Merritt,  2  Paige,  402. 

s  Ld.  Red.  161.     For  a  Tabular  View  of 
all  the  Courts  of  Equity  in  England  and 
Wales,  and  of  the  Courts  of  Appeal  there- 
from, see  Trower  on  Debtor  and  Creditor, 
474-485,  498. 

<  As  to  the  Court  of  Chancery  of  Lan- 
caster, see  13  &  14  Vie.  c.  48:  17  &  18  Vic 
c  82.  By  the  6  &  7  Will.  IV.  c.  19,  ante, 
p.  6,  the  palatine  jurisdiction  of  the  county 
of  Durham  has  been  separated  from  the 
bishopric,  and  transferred  to  the  Crown; 
but  the  jurisdiction  of  the  Courts  still  re- 


mains. SeeCoz*sIn8titat6S,o84;  Ttoi 
480;  and  see  21  &  22  Vic.  c  45. 

6  See  8  Bla.  Com.  88;  Geldart'a  dra 
Law,  163;  and  the-  Oscfonl  UntwsitT 
Acts,  17  &  18  Vic.  c.  81;  18  &  19  Vk.  c 
86;  19&20Vic.  c81;  S0&21Vice.»; 
28  &  24  Vic.  c.  28;  25  &  26  Vic  c  26; 
and  Cambridge  University  Act,  S3  &  SS 
Vic  c.  84.  and  Acts  cited.' 

^  See  rul ling's  Customs  of  Tiffn^iHit 
Chap.  18.  Formerly  the  countv  p»**Vp 
of  Chester,  the  principality  of  Wales,  «■< 
the  Cinque  Ports  had  Courts  of  equitable 
jnrisdiotion.  Ld.  Red.  161;  aee  coite,  p.  7. 
11  Geo.  IV.  &  1  WUl.  IV.  c  70,  §  14;  11 
&  19  Vic.  c  48;  20  &  21  Vic  c  1. 

7  It  was  formerly  held,  that  the  Staumary 
Courts  were  onlv  t^ourts  of  Law,  and  ■ 
Courts  both  of  Law  and  Equitv.  Tr^' 
ney  v.  Williams,  2  Vem.  488;  "but  aee  bc  . 
6  &  7  WiU.  IV.  c  106;  2  &  8  Vic  c  5«; 
18  &  19  Vic  c  82;  Procedure  in  the 
Stannaries,  Iniroduetonf  Notice;  Trover. 
482;  Cox*8  Institutes,  585. 

8  The  County  Courts  have  now  aa^eqai- 
table  jurisdiction. 

*  Jennet  v.  Biahopp,  1  Vem.  184.  By 
17  &  18  Vic  c  82,  the  Lords  Josticeft  aad 
the  Chancellor  of  the  Duchy  are  created 
the  Court  of  Appeal  in  Chaocery  for  ike 
county  palatine;  and  see  18  &  14  Vic 
c  48;  Trower,  480;  Winstanley's  Pfes. 
Chap.  1. 
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a  rule  that,  where  a  Court  is  a  Superior  Court  of  general  jurisdic-  Ch.xIV.§3. 
tion,  the  presumption  will  be  that  nothing  shall  be  intended  to  be  """^"^r^^^ 
out  of  its  jurisdiction  that  is  not  shown  and  alleged  to  be  so.* 

The  general  way  of  objecting  to  the  jurisdiction  of  the  Court  is  How  objeo- 
by  plea; ^  and  in  Moberdeau  v.  -Row*,'  in  which  a  bill  was  filed  for  ^^"      *^* 
delivery  of  possession  of  lands  in  St.  Christopher's,  Lord  Hard- 
wicke  held,  that  the  objection  that  the  Court  had  no  jurisdiction 
over  land  in  that  island,  although  right  in  principle,  was  irregu- 
larly and  informally  taken  by  demurrer,  and  should  have  been 
pleaded.      Lord  Redesdale,  however,  appears  to  have  been  of 
opinion,  that  the  rule,  that  an  objection  to  the  jurisdiction  should 
be  pleaded,  and  not  be  taken  by  demurrer,  can  only  be  considered 
as  referring  to  cases  where  circumstances  may  give  the  Chancery 
jurisdiction,  and  not  to  cases  where  no  circumstance  can  have  that 
effect;  and  that,  where  all  the  circumstances  which  would  be 
requisite  in  a  plea  to  show  that  the  Court  has  no  jurisdiction  are 
shown  in  the  bill  a  demurrer  will  Ue.*    What  those  circumstances  within  what 
are,  will  be  stated  when  we  come  to  treat  of  pleas  to  the  juris-  ^J^^  ®**J®^ 
diction.*    In  the  mean  time,  it  may  be  observed,  that  if  the  objeo-  taken. 
tion  on  the  ground  of  jurisdiction  is  not  taken  in  proper  time, 
namely,  either  by  demurrer  or  plea,  before  the  defendant  enters    \ 
into  his  defence  at  large,  the  Court  having  the  general  jurisdiction 
will  exercise  it,^  unless  in  cases  where  no  circumstances  whatever 
can  give  the  Court  jurisdiction,  as  in  the  case  before  put^  of  a  bill 
of  appeal  and  review  from  a  decree  in  a  county  palatine ;  in  which 
case,  the  Court  cannot  entertain  the  suit,  even  though  the  defend- 
ant does  not  object  to  its  deciding  on  the  subject.^ 


1  Per  Ix)rd  Hardwicke,  In  Earl  of  Derby 
o.  Duke  of  Athol,  1  Yes.  S.  204. 

*  Ld.  R<>d.  152;  Bank  of  Bellowii  Falls 
•.  Rut  &  Bur.  R.R.  Co  ,  28  Vt  470;  Fre- 
mont t.  Merced  Mining  Co.,  1  McAU.  C. 
C.  (Oil.)  267. 

*  1  Atk.  648. 

«  Ld.  Red.  162,  158.  In  the  case  of 
Hendenion  «.  Henderson,  S  Hare,  100, 110, 
118,  a  demurrer  was  allowed  on  the  ground 
that  the  whole  of  the  matters  were  in  oues- 
tion  between  the  parties,  and  mifrht  nave 
been  the  subject  of  adjudication  m  a  suit 
before  the  Supreme  Court  of  Newfound- 
land. 

«  Pott,  Chap.  XV.  §  2. 

*  Livingston  v.  Livingston,  4  John.  Ch. 
287 ;  Underbill  r.  Van  Cortlandt,  2  John. 
Ch.  860;  White  «.  Carpenter,  2  Paige,  217 ; 
Bank  of  Bellows  Falls  v.  Rut.  &  Bur.  R.R. 
Co.,  28  Vt.  470.  Uenerallv,  an  objection 
Co  the  jurisdiction  cannot  be  taken  at  the 
hearing.  Niles  v.  W  iliiams,  24  Conn.  279. 
Where  the  want  of  jurisdiction  appears  on 
the  ftce  of  the  bill,  advantage  should  be 
tmken  of  it  by  demurrer.  Nichoiaon  v. 
Fiiii,6  Ohio(N.S.),  26;  Kendrick«.  Whit- 
field, 20  Geo.  879. 

In  Massachusetts,  there  la  no  jurisdiction 


in  Eqni^  to  enforce  a  trust  srising  under 
the  will  of  a  foreigner,  which  has  been 
proved  and  allowed  in  a  foreign  country 
only,  and  no  certified  copy  of  which  has 
been  filed  in  the  Probate  Court  there;  and 
the  objection  is  properly  taken  by  demur- 
rer. Campbell  V.  Wallace,  10  Gray,  162; 
Campbell  v  Sheldon,  13  Pick.  8;  Mnv  «. 
Parker,  12  Pick.  34.  So  in  any  case  where 
there  is  no  sufHcient  ground  shown  for  the 
interference  of  a  Court  of  Equity.  Story 
Eq.  PI.  |§  14,  84,  472;  Foster  r.  Swasey,2 
Wood.  &  M.,  217;  Pierpont  r.  Fowle,  2 
Wood.  &  M.  23;  Baker  v.  Biddle,  1  Bald. 
C.  C.  411,  412. 

In  Maine,  it  is  said,  that,  as  the  Court 
has  not  geneml  but  limited  jurisdiction  in 
Equity,  it  is  necessary  that  the  bill  should 
show  upon  its  face,  that  the  Court  ha«  ju- 
risdiction of  the  subject-matter  complained 
of.  This  may  be  inquired  into  under  a 
special  or  general  demurrer.  Stephenson 
V.  Davis,  66  Maine,  74. 

7  Ld.  Red.  168.  In  all  bills  in  Equity 
in  the  Courts  of  the  United  States,  the 
citizenship  should  appear  on  the  Uc%  of 
the  bill  to  entitle  the  Court  to  take  ju- 
risdiction, otherwise  the  cause  will  be 
diamissed.     Dodge  v.  Perkins,  4  Mason, 
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Ch.  XIV.  §  2. 


Demurrer  to 
the  person : 


extends  to 
the  whole  bill. 


Demurrer  to 
the  matter  of 
the  bill. 


I.  Demurrer 
to  the 
substance: 


1.  That  plain- 
tiff has  no 
interest 


The  objections  arising  from  the  personal  disability  of  the  plain- 
tifl^  have  been  already  discussed.^  All,  therefore,  that  need  now 
be  said  upon  the  subject  is,  that  if  any  of  these  incapai^ities  appear 
upon  the  face  of  the  bill,  the  defendant  may  demur.  So^  also,  he 
may,  if  the  incapacity  is  such  only  as  prevents  the  party  from 
suing  alone,  as  in  the  case  of  an  infant  or  a  married  woman,  an 
idiot  or  a  lunatic :  in  which  cases,  if  no  next  friend  or  conunittee 
be  named  in  the  bill,  a  demurrer  will  lie.* 

This  objection  extends  to  the  whole  bill;*  and  advantage  may 
be  taken  of  it,  as  well  in  the  case  of  a  bill  for  discovery  merely,  aa 
in  the  case  of  a  bill  for  relief:  for  the  defendant,  in  a  bill  for  dis- 
covery, being  always  entitled  to  costs,  after  a  full  answei^  as  a 
matter  of  course,  would  be  materially  injured  by  being  compelled 
to  answer  a  bill  by  persons  whose  property  is  not  at  their  own 
disposal,  and  who  are,  therefore,  incapable  of  paying  the  cofits.^ 

We  Come  now  to  the  consideration  of  demurrers  arising  upon 
objections  applying  more  specifically  to  the  matter  of  the  bill; 
these  may  be  either :  I.  To  the  substance ;  or,  II.  To  the  form  in 
which  it  is  stated. 

I.  Demurrers  to  the  substance  are :  1.  That  the  plaintiff  has  no 
interest  in  the  subject ;  2.  That  although  the  plaintiff  has  an  in- 
terest yet  the  defendant  is  not  answerable  to  him,  but  to  some 
other  person ;  8.  That  the  defendant  has  no  interest ;  4.  That  the 
plaintiff  is  not  entitled  to  the  relief  which  he  has  prayed ;  5.  That 
the  value  of  the  subject-matter  is  beneath  the  dignity  of  the  Court ; 
6.  That  the  bill  does  not  embrace  the  whol^  matter ;  7.  That  there 
is  a  want  of  proper  parties ;  8.  That  the  bill  is  multifarious,  and 
improperly  confounds  together  distinct  demands;  9.  That  the 
plaintiff's  remedy  is  barred  by  length  of  time ;  10.  The  statute  of 
frauds ;  11.  That  it  appeal's  by  the  bill,  that  there  is  another  suit 
depending  for  the  same  matter.* 

1.  In  a  former  section,  in  which  the  matter  of  a  bill  has  been 
discussed,  the  reader's  attention  has  been  directed  to  the  necessity 
of  showing  that  the  plaintiff  has  a  claim  to  the  thing  demanded. 


486;  Story  £q.  PI.  §  492.  The  want  of 
such  nn  averment  mar  be  ttiken  advan- 
tafi^e  of  by  demurrer;  story  K^.  PI.  §  492; 
and  vrhervi  the  want  of  jurisdiction  is  ap- 
parent on  the  face  of  the  proceedings,  from 
a  defective  stntement  of  the  citizenship  of 
the  different  parties*,  it  is  fatal  at  all  times, 
and  mny  be  insisted  on  by  way  of  motion 
or  otherwise,  in  any  stnge  of  the  cause,  and 
even  upon  ap[)e}il.  Dodge  v.  Perkins,  4 
Mason,  437 ;  see  also  Story  £q.  PI.  §  26 
note,  §§  10,34,  492;  Bingham  v.  Cabot, 
8  DalT,  882 ;  Jnckwn  v.  Anhton,  8  Peters, 
148;  Hughes  v.  Jones.  2  Md.  Cb.  Dec.  178; 
Miles  V.  William^  24  Conn.  279;  Ketchnm 
9,  Drigg«,  6  McLean,  18. 
1  AnU,  Chap.  III. 


s  Ante,  Chap.  III.  $§  6, 7. 8.  A  mazrisd 
woman  may,  however,  nnder  certain  at- 
cumstsnces^  sue  without  a  next  friend,  aad 
an  idiot  or  lunatic  by  his  next  fnend,  viib> 
out  a  committee;  see  ante,  pp.  82,  £€,  llL 
A  lunatic  must  be  made  a  party,  thougk 
his  committee  is  so,  or  a  derouirtr  lies. 
Harrison  v.  Rowan.  4  Wash.  C  C.  SOt. 
But  on  a  demurrer  fi>r  his  oinis^toiL,  leave 
will  be  granted  to  amend.  Berry  e.  Roceo, 
2  B.  Mon.  808. 

8  Gilbert  v.  Lewis,  1  De  6.,  J.  &  S.  tf; 
9  Jur.  N.  S.  187. 

4  Seepott^  Chap.  XXXIY.  $  2,  BOb  V* 


<  See  Davis  v.  Hall,  4  Jones  Eq.  (K.  C } 
408. 
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or  such  an  interest  in  the  subject  as  gives  him  a  right  to  institute  CH.Xiy.§9. 

a  suit  concerning  it.^  ^»    y    ^* 

2,  3.  The  tsame  section  also  exhibits  the  nature  of  the  privity  2.  That  de- 

which  it  is  necessary  the  bill  should  aver  to  be  existing  between  J^g^J^bteto 

the  plaintiff  and  defendant,  and  the  application  of  the  rule  which  plaintiff,  bat 
requires  that  the  bill  should  show  that  the  defendant  has  an  inter-      *"^  ^' 

....  /•I'Ti*  t  "*  That  dc- 

est  in  the  subject-matter  of  the  smt.    It  also  pomts  out  the  excep-  fendant  has 
tions  to  the  rule,  in  certain  cases  in  which  persons,  who  have  no  ^^  interest, 
interest  in  the  subject-matter,  may  be  made  parties  for  the  pur- 
pose of  eliciting  discovery  from  them,  and  in  which  they  are  pre- 
vented from  avaUing  themselves  of  a  demiirrer,  to  avoid  answering 
the  bill.* 

4.  It  has  been  before  stated^  as  one  of  the  requisites  to  a  bill,  4.  That  plain- 
that  it  should  pray  proper  relief:  to  which  may  be  added,  that  if  entitled  to  the 
for  any  reason  founded  upon  the  substance  of  the  case,  as  stated  "lief  P»yed; 
in  the  bill,  the  plaintiff  is  not  entitled  to  the  relief  he  prays,  the 
defendant  may  demur.     Many  of  the  grounds  of  demurrer,  already 
mentioned,  may  perhaps  be  referred  to  this  head ;  and  in  every 
instance,  if  the  case  stated  is  such  that,  admitting  the  whole  bill 
to  be  true,  the  Court  ought  not  to  give  the  plaintiff  the  relief  or 
assistance  he  requires,  either  in  the  whole  or  in  part,  the  defect 
thus  appearing  on  the  face  of  the  bill  is  a  sufficient  ground  of 
demurrer/ 

It  is  to  be  observed,  in  this  place,  that  the  question  upon  a  de-  effect  of 
murrer  of  this  nature  is,  frequently,  not  whether,  upon  the  case  g^eral  relief. 
made  by  the  bill,  the  plaintiff  is  entitled  to  all  the  relief  prayed, 
but  whether  he  may,  under  the  prayer  for  general  relief,  be  en- 
titled to  some  relief.'  The  question,  how  far  the  defects  in  the 
relief  prayed  in  the  prayer  for  special  relief  may  be  supplied  under 
the  prayer  for  general  relief  which  forms  part  of  every  bill,  has 
been  before  discussed ;  *  it  is  only  necessary  now  to  remind  the 
reader,  that  such  relief  must  be  consistent  with  the  special  prayer, 
as  well  as  with  the  case  made  by  the  bill. 


1  Axdt^  p.  814;  Atwill  v.  Ferrett,  2 
Blatch.  C.  C  89;  IIuBkell  v.  Hilton,  30 
Maine,  419;  Ld.  Ked.  154, 158.  If,  of  sev- 
eral plaintiffs,  somo  have  an  interest  in 
the  matter  of  the  suit,  and  others  have  no 
interest  in  it,  but  are  merely  the  agents 
of  their  co-plaintiffs,  a  general  demurrer 
to  Uie  whole  bill  is  a  good  defence.  Kins 
of  Spain  x.  Machado,  4  Russ.  224;  and 
see  Cuffe.  IMnteit,  ib.  242;  Clnrkson  v.  De 
Pejster,  8  Paige,  839 ;  Dius  «.  Bouchand, 
10  Paise,  445. 

S  AnU,  p.  822. 

•  Antt.  pp.  826,  877,  378. 

4  See  Kollins  v.  Forbes,  10  Cal.  299.  A 
demurrer  fur  wsnt  of  equity  cannot  be 
sDstained  unless  the  Court  i»  satisfied  that 
no  discovery  or  proof  properly  called  for 
bj,  or  Ibunded  upon,  the  atlegationa  in  the 


bill,  can  make  the  subject-matter  of  the 
suit  a  proper  case  for  eouitable  cognizance. 
Bleeker  v.  Bingham,  8  Paige,  246;  Morton 
V.  Grenada  Academies,  8  Sm.  &  M.  778; 
Clark  V.  Davis,  Marring.  Ch.  227 ;  Dike  «. 
Greene,  4  R.  1. 285 ;  Sprague  v.  Rhodes,  4  ib. 
801.  See  the  form  of  a  general  demurrer 
for  want  of  equity,  Willis,  461 ;  Storv  Eq. 
PI.  §  488  (8ded.),  note  (4);  po9i,  Vot:  III. 

6  AnU.  p.  878  ;  Hartley  t\  Ku<«!«ell,  2  S. 
&  S.  244,  258.  A  demurrer  to  the  whole 
bill  doe»  not  lie  merely  becAu.«e  the  prayer 
for  relief  is  too  broad. '  Whitbeckr.  Kdgur, 
2  Barb.  Ch.  106. 

s  ^nte,  p.  878.  The  fact  thnt  the  plain- 
tiff does  not  ask  for  the  proper  relief,  or 
asks  for  inconsistent  relief,  \*  not  ground  of 
demurrer.  Connor  v.  Board  of  Education, 
10  Minn.  489. 
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BEMURBER8. 


GH.Xiy.§2. 


5.  That  the 
subject-mat- 
ter is  not  of 
Bafficient 
value. 


6.  That  bill 
does  not  em- 
brace the 
whole  matter. 


7.  For  want 
of  parties. 


5.  It  has  been  before  observed,  that  every  bill  most  be  for  s 
matter  of  sufficient  value :  otherwise,  it  will  not  be  consistent  with 
the  dignity  of  the  Court  to  entertain  it.^  The  uswll  method  of 
taking  advantage  of  an  objection  of  this  nature  is,  as  we  have 
seen,^  by  motion  to  take  the  bill  off  the  file.  There  is  no  doubt, 
however,  that  if  the  objection  appears  upon  the  face  of  the  bill,  a  de- 
murrer, upon  the  ground  of  inadequacy  of  value,  will  be  held  good.* 

6.  A  bill  must  not  only  be  for  matter  of  a  sufficient  value,  but 
it  must  be  for  the  whole  matter.  It  is  not,  however,  necessary  to 
discuss  here  the  principle  and  application  of  this  rule,  the  readei^s 
attention  having  been  already  fully  called  to  it.^  All  that  need 
be  said  is,  that  if  it  appears  by  the  bill  that  the  object  of  the  suit 
does  not  embrace  all  the  relief  which  the  plaintiff  is  entitled  to 
have  against  the  defendant,  under  the  same  representation  offsets, 
it  will  be  liable  to  demurrer,  unless  it  comes  within  any  of  the 
exceptions  before  pointed  out.* 

7.  The  question :  who  are  the  proper  parties  to  be  brought  be» 
fore  the  Court,  for  the  purpose  of  enabling  a  Court  of  Equity  to 
do  complete  justice,  by  deciding  upon  and  settling  the  rights  of  all 
persons  interested  in  the  subject  of  the  suit,  so  as  to  make  the  per- 
formance of  the  order  of  the  Court  perfectly  safe  to  those  who  are 
compelled  to  obey  it,  and  to  prevent  future  litigation,  has  been 
before  so  fully  discussed,^  that  nothing  remains  to  be  said  upon  it 
here,  further  than  to  remind  the  reader,  that  wherever  a  want  of 
parties  appears  on  the  face  of  a  bill^  it  is  a  cause  of  demurrer:  ^ 
unless  a  sufficient  reason  for  not  bringing  them  before  the  Court  is 
suggested,  or  unless  the  bill  seeks  a  discovery  of  the  persons  inter- 


1  Ante^  p.  828. 

2  Afitfi   n   329 

«  CarrV  inglehart,  8  Ohio  (N.  S.),  457. 
If  it  appear  on  the  face  of  the  bill,  that 
the  matter  in  dispute,  exdumvt  of  costs, 
does  not  exceed  the  amount  to  which  the 
jurisdiction  of  the  Court  is  limited,  the 
defendant  may  either  demur,  or  move  to 
have  the  bill  dismissed  with  costs ;  or,  if  it 
does  not  appear  on  tlie  face  of  the  bill,  it 
may  be  pleaded  in  bar  of  the  suit.  Smets 
V.  Williams,  4  Paige,  864;  McElwain  v. 
Willis,  8  Paige,  505;  S.  C  on  Appeal,  9 
Wendell,  548;  Schroeppel  v.  Kedlield,  5 
Paige,  245 ;  Bradt  v.  Kirkpatrick,  7  Paige, 
62.  By  "  exclusive  of  costs  "  is  meant  tbe 
costs  of  the  suit  in  Chancery.  Van  Tyne  «. 
Bunce,  1  Edw.  Ch.  588;  see  further,  Aioore 
«.  Ly  ttle,  4  John.  Ch.  188 ;  Fullerton  v.  Jack- 
sou,  5  ffr.  276;  Douw  v,  Sheldon.  2  Paige, 
808;  Vredenburg  v.  Johnson,  1  nopk.  112; 
Mitchell  V.  Tighe,  1  Hopk.  119. 

*  AnU^  p.  880. 

<  AfOe^  p.  830. 

6  Ante,  Chap.  V. ;  Ld.  Red.  164  ti  seq, ; 
Story  Eq.  PI.  §§  72,  286. 

1  Ld.  Red.  180;  Story  Eq.  PL  §  541; 
Fainhum  v,  Clements,  51  Mame,  426,429; 


Elmendorf  0.  Taylor,  10  Wheat.  162;  Crane 
V.  Deming,  7  Conn.  887 ;  Mitchell  r.  LeoooE, 
2  Paige,  280 ;  Robinson  r.  Smith,  3  ik 
222  ;  see  the  form  of  a  demurrer  ibr  vast 
of  parties,  Willis,  462  and  note  (6)  ;  2  Eq. 
Drafts,  81 ;  Edwards  on  Parties,  275 ;  Stm 
Eq.  PI.  (8d  ed.)  §  548,  note  (4);  pott,  YoL 
III.  A  demurrer  for  want  of  parties  miHt 
show  who  are  the  proper  parties;  doc  in- 
deed by  name,  for  that  might  be  impo^*- 
ble;  but  in  such  manner  as  to  point  out  to 
the  plaintiff  the  objection  to  his  bill,  ai!d 
enable  him  to  amend  by  adding  the  pmper 
parties.  Ld.  Red.  18u,  181  ;  Attoraer- 
General  v.  Poole,  4  M.  &  C  17;  Storr  £q. 
Pi.  §  548;  ante,  288;  Robinson  v.  Smith,  t 
Paige,  222. 

It  ha9,  however,  been  held,  that  upon  a 
demurrer  to  a  bill  for  want  of  equity,  the 
objection  that  the  bill  is  defective  fofwaal 
of  parties,  may  well  be  taken.  Vernon  v. 
Vernon,  in  Chancery  ( England),  Feb.,  18S7, 
cited  Ston-  Etj.  PI.  §  548  (8d  ed.),  note  (4). 
So  the  objection  may  be  taken  in  the  sama 
way,  ifpersons  are  improperly  made  P^iB* 
tifis.  Grething  o.  Yigurs,  before  the  Tioe- 
Chancellor  of  England,  Nov.,  1836,  citad 
Story  Eq.  PL  1161'  Jifpra. 
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ested  in  the  matter  in  question,  for  the  purpose  of  making  them  CH.XlV.§a. 
parties ; ^  but  it  is  no  answer  to  a  demurrer  that  the  addition  of  ^—    t     -' 
the  party  would  render  the  bill  multiferious.*    In  consequence  of 
the  alterations  in  the  rules  of  the  Court  as  to  parties,  before  pointed 
out,  demurrers  for  want  of  parties  are  now  of  comparatively  rare 
occurrence.' 

8.  The  subject  of  multifariousness  has  been  already  discussed;*  g.  Formulti- 
and  it  need  only  be  added,  that  a  bill  is  demurrable  on  this  ground ;  ^^nousneas: 
and  that  a  demurrer  for  multifariousness  goes  to  the  whole  bill,  and  goes  to  the 
it  is  not  necessary  to  specify  the  particular  parts  of  the  bill  which  ^**°^®  ^^ 
are  multifarious.^ 

9.  In  determining  whether  the  length  of  time  which  has  elapsed  g.  For  length 
since  the  plaintifTs  claim  arose  is  a  bar  to  the  relief  which  he  asks,  **^  **™** 
Courts  of  Equity  have  considered  themselves  bound  by  the  Statute 

of  Limitations,  21  Jac.  I.  c.  16,  as  to  all  legal  titles  and  demands : 
although  suits  in  Equity  are  not  within  the  words  of  that  statute ;  * 
and  as  to  all  equitable  titles  and  demands,  they  act  in  analogy  to 
the  statute.^  The  modem  Statutes  of  Limitations,"  ^PplX)  ^^^  most 
purposes,  to  suits  in  Equity,  as  well  as  actions  at  Law.  The  objec- 
tion of  lapse  of  time  was  formerly  considered  a  proper  ground  for 
a  plea,  and  not  for  a  demurrer ;  •  and  in  Oregor  v.  Molesworth^^ 


1  Ld.  Bed.  180;  ante,  p.  288. 

s  Lnmbsden  o.  Fraser,  1  M.  &  C.  689| 
<M>2;  and  as  to  amending  in  such  cases,  see 
8.  C. ;  Attomey-General  v.  The  Merchant 
Tailors*  Company,  1  M.  &  K.  189,  191, 
and  ante,  p.  289. 

*  For  forms  of  demurrers  for  want  of 
parties,  nee  2  Van  Hey.  81 ;  and  poti^  Vol. 
III.  In  Way  v.  Bragaw,  1  G.  £.  Green 
(N.  J.),  218,  one  ground  of  demurrer  was 
that  the  bill  should  have  been  for  the  bene- 
fit of  all  the  creditors  of  the  defendant 
jointly  with  the  plaintiff.  The  Chancellor 
said,  *^' The  same  objection  was  raised, 
ander  similar  circumstances,  in  Edeeil  v. 
Haywood,  3  Atk.  867.  But  Lord  Hard- 
wicke  said,  *The  person  who  first  sues 
has  an  advantage  by  his  legal  diligence  in 
all  cases.  The  plaintiff,  by  his  jud^jprnent 
and  ezecntion  at  law,  and  oyhii  diligence 
in  this  Court,  has  obtained  a  position  which 
entitles  him  to  priority  over  the  other 
creditors  of  the  deotor.  He  does  not  stand 
in  the  attitude  of  a  plaintiff  in  an  ordinary 
creditors'  bill.  It  does  not  appear  that 
there  is  any  creditor  of  equal  degree  with 
the  plaintiff. '  "  Clarkson  o.  Depeyster,  8 
Paige,  820;  Pannelee  o.  £gan,  7  Paige, 
610 ;  QrosTenor  v.  Allen,  9  Paige,  74  ; 
Famham  v.  Campbell,  10  Paijie,  5U8. 

4  AnU,  p.  883  ti  seq, ;  see  Story  Eq.  PI. 

gl  630-640 ;  Graves  v.  Fresh,  9  Giil'&  .1. 280 ; 
ryan  v.  Blythe,  4  blackf.  881;  Coe  v, 
Torner,  6  Conn.  86  ;  Mulock  v.  Mulock,  1 
£dw.  14;  Thurman  v.  Shelton,  10  Yerger, 
888;  £mans  v.  Emans,  1  McCarter(N.  J.), 
114.    A  demurrer  to  a  bill  for  multifarious- 


ness should  be  taken  before  the  case  comes 
to  the  Appellate  Court.  Wellborn  v.  Tiller, 
10  Ala.  805. 

^  East  India  Company  v.  Coles,  8  S  wanst 
142,  n.;  see  Diromock  o.  Bixby,  20  Pick. 
868;  Gibbs  v.  Claggett,  2  Gill  &  J.  14; 
Bovd  V.  Hoyt,  6  Paige,  66 ;  White  v.  White, 
6  Gill,  869.  For  forms  of  demurrers  for 
multifariousness,  see  2  Van  Hey.  79,  80  ; 
and  D0f<,  Vol.  III. 

^  novenden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  630,  681 ;  Hony  v,  Hony,  1  S.  &  3. 568, 
680. 

7  See  Bond  v.  Hopkins,  1  Sch.  &  Lef. 
428;  Hovenden  v.  Lord  Annesley,  ubisup. ; 
Stackhouse  v.  Bamston,  10  Yes.  460 ;  £x 
wirU  Dewdney,  15  Yes.  496  ;  Beckfurd  o. 
Wade,  17  Yea.  96  ;  l^rd  Choimondeley  v. 
Lord  Clinton,  2  J.  &  W.  1,  161,  192. 

8  8  &  4  Win.  IV.  cc.  27,  42;  7  WilL  IV. 
&  1  Yic.  c.  28  ;  19  &  20  Vic.  c.  97,  §§  9, 
10,  11;  23  &  24  Vic.  c  38,  §  13;  see,  as  to 
these  Acts.  Sugd.  R.  P.  Stat.  Chap.  I. 

*  If  the  lapse  of  the  period  of  limitation 
appears  with  certainty  on  the  fdce  of  the 
bill,  the  objection  may  be  taken  by  de- 
murrer. Deioraine  v.  Browne,  3  Bro.  C. 
C.  (Perkins's  ed.)  633,  Mr.  Belt's  note  (1;, 
486,  Mr.  £den*8  note  (7),  and  cases  cited  ; 
Wisner  «.  Bamet,  4  Wash.  C.  C.  631; 
Dunlap  V.  Gibb«,  4  Yerger,  94  ;  Foster  v. 
HodgHon,  19  Yes.  180  ;  Hoare  v.  Peck,  6 
Sim.  61 ;  Story  Eq.  Pi.  §§  484,  751,  and 

^  2  Yes.  S.  109  ;  see  also  Aggas  «. 
Pickerell,  3  Atk.  226 ;  Deioraine  v.  Browne, 
8  firo.  C.  C.  633,  646. 
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DEMURRERS. 


Ch.  XIV.  §  2. 


Effect  of 
Statute  of 
Limitaiions. 


Where  no 
positive  limi- 
tation of  time, 
question  is 
only  whether, 
upon  the 
fkcts,  the 
Ck>urt¥rill 
infer  acquies- 
cence. 


Lord  Hardwicke  refused  to  allow  a  demurrer  of  this  nature,  alleg- 
ing as  his  reason,  that  several  exceptions  might  take  it  oat  of  the 
length  of  time,  as  infancy,  or  coverture,  which  the  party  should 
have  the  advantage  of  showing,  but  which  cannot  be  done  if  de- 
murred to.  This,  however,  can  hardly  be  a  sufficient  reason  for 
the  distinction  in  this  case  between  a  plea  and  a  demurrer,  as  the 
plaintiff,  if  he  has  any  reason  to  allege  to  take  his  case  out  of  the 
bar,  arising  from  the  length  of  time,  should  show  it  by  his  bill ; 
and  it  is  now  clearly  the  rule  of  the  Court,  that  the  Statute  cA 
Limitations,  or  objections  in  analogy  to  it,  upon  the  ground  of 
laches,  may  be  taken  advantage  of  by  way  of  demurrer,  as  well  as 
by  plea.^ 

Where  there  is  no  positive  limitation  of  time,  the  question 
whether  the  Court  will  interfere  or  not  depends  upon  whether 
from  the  facts  of  the  case,  the  Court  will  infer  acquiescence,  or 
confirmation,  or  a  release.  Such  inference  is  an  inference  of  fa<^ 
and  not  an  inference  of  law,  and  cannot  be  raised  on  demurrer : ' 


notes  ;  Hardj  v.  Reeve?,  4  Sumner's  Ves. 
466,  note  (6);  Freake  v.  Cranfelt,  8  M. 
&  C.  499;  Tvson  v.  Pole,  8  Y.  &  C.  266; 
Humbert  v.  Kector,  &c.,  Trinity  Church,  7 
Paige,  196;  Van  Hook  v.  Whitlock,  7 
Paige,  878;  S.  C.  24  Wend.  687;  Coster  r. 
Murray,  6  John.  Ch.  621;  Waller  v.  De- 
miiit,  1  Dana,  92;  see  M'DowI  «.  Charles, 
6  John.  Ch.  132. 

1  Ld.  Red.  212,  n. ;  Saunders  v.  Hord.  1 
Ch.  Rep.  184  ;  Jenner  v,  Tracey,  8  P. 
Wm?.  287,  n. ;  Hovenden  c.  Lord  Annesley, 
2  Sch.  &  Lef.  607,637;  Foster©.  Hodgson, 
19  Ves.  ISO;  Hoare  v.  Peck,  6  Sim.  61; 
Bampton  v.  Birchall,  6  Beav.  67,  76  ; 
Prance  «.  Sympson,  Kay,  678,  680;  Smith 
V.  Fox,  6  Hare,  886,  891;  Rolfev.  Gregory, 
8  Jur.  N.  S.  606 ;  10  W.  R.  711,  V.  C.  J^. ; 
see  Marsh  v.  Oliver,  1  McCarter  (N.  .1.), 
269;  Acherley  v.  Roe,  6  Sumner's  Ves. 
666,  Perkins's  note  (6),  and  cases  cited,  678, 
note  (a),  and  cases  cited;  Stockhouse  v. 
Barnston,  10  Sumner's  Ves.  468,  Per- 
kins's notes  (c)  and  (</),  and  cases  cited; 
Hardy  v.  Reeves,  4  Sumner's  Ves.  466, 
notes  (a)  and  (6);  Mitford  Eq.  PI.  by 
Jeremy,  272,  278  (6th  Am.  ed.) ,  note  (1) 
and  ca^es  cited :  Pierson  v.  David,  1  Clarke 
(Iowa),  23;  Sublette  v.  Tinney,  9  Cal.  428; 
Bangs  V.  HhH,  2  Pick.  (2d  ed.  )'d72,  note  (1), 
and  cnses  cited ;  Harris  v.  Mills,  28  III.  44. 
In  Mas«achusetts,  the  Statute  of  Limita- 
tions operates,  in  cases  where  it  applies, 
ex  propria  vigor e^  in  Equity  as  well  as  at 
Law.  Famnro  v.  Brooks,  9  Pick.  248; 
Johnson  v.  Ames,  11  Pick.  182  ;  Bowman 
V.  Wathen,  1  How.  U.  S.  189.  In  Ken- 
tucky, the  Statute  of  Limitations  is  a  bar 
in  Equity.  M'Dowell  v.  Heath,  8  A.  ^. 
Marsh.  228  ;  Beckenbridge  «.  Churchill,  8 
J.  J.  Mar^h.  16.  It  seems,  however,  that 
it  does  not  apply  tn  Midevi  verbis,  but  has 
been  adopted  as  reasonable  and  consistent. 
Crain  o.  Prather,  4  J.  J.  Marsh.  77.    The 


principles  of  the  Statute  of  Limitatkna,  as 
applied  to  suits  in  Equi^,  are  reoopiiaei 
by  the  Revised  Statutes  of  New  Tock. 
Before  such  recognition,  they  receirad  the 
same  application.  Kane  v.  BIoodgWMi,  7 
John.  Ch.  90  ;  Stafford  r.  Brvan,  1  Faij^ 
289;  Bertine  v,  Varian,  1  £<lw.  Ch.  S4S; 
see  2  Rev.  Stat  N.  Y.  801;  and  Van  Ho^ 
V.  Whitli'ck,  8  Paige,  409.  In  New  Yoik, 
aside  from  the  Revised  Statutes,  the  bar 
would  seem  to  operate  by  the  dncreliaB 
of  the  Court.  Murray  r.  Coater,  1  Jdha. 
688  ;  Arden  v.  Arden,  1  John.  Ch.  816. 
See  the  snme  doctrine  held  by  ElnMndorf 
V.  Taylor,  10  Wheat  162:  Coolsoii  v; 
Walton,  9  Peters,  82;  and  see  Rc^mon  «u 
Hook,  4  Mason,  160.  In  ConnecticAt, 
where  a  delay  has  been  such  as  to  be  a  bar 
at  Law,  it  will  be  so  in  Equity.  Banks  a. 
Judah,  8  Conn.  146.  The  saiDe  prind^ 
exists  in  the  Courts  of  the  Unitea  States. 
Elmendorf  v.  Taylor,  10  Wheatoo,  U2; 
Miller  v.  M'Intyre,  6  Peters,  61.  In  Ifnaa, 
the  Statute  of  limitations  operates  on  saitt 
in  Equity  as  well  as  on  actions  ax  Law. 
Denny  v.  Gilman,  26  Maine,  149,  IM; 
Chapman  v.  Butler,  22  Maine,  19L  Wheth- 
er this  can  npply  to  cases  purely  of  eqnin- 
ble  jurisdiction,  see  Robinson  c.  Hook,  4 
Mason,  160 ;  Murray  v.  Coster,  2  John. 688; 
Kane  v.  Bloodgood,  7  John.  Ch.  M; 
strong  V.  Campbell,  8  Yeriter,  Z 
V,  Bigelow,  6  Ohio,  97.  In  case  of  i 
trust,  no  length  of  time  bars  the  daxm 
tween  the  trustee  and  cettui  qme 
V,  Willisms,  1  Green  Ch.  209;  Baki 
Whiting,  8  Sumner,  476  ;  Armstron 
Campbell,  8  Yerger,  201  ; 
V.  Bate,  1  J.  J.  Mareh.  870;  Trecothkk  «. 
Austin,  4  Mason,  16,  and  other 
in  Perkins's  note  (6)  to  Acherley  «. 
6  Sumner's  Ves.  673. 
3  Cuthbert  v.  Creasy,  6  Mad.  189. 
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because  a  defendant  has  no  right  to  avail  himself  by  demurrer,  of  Ch.XIV.§8. 
an  inference  of  fact  upon  matters  on  which  a  jury,  in  a  Court  of  t     -" 

Law,  would  collect  matter  of  fact  to  decide  their  verdict,  if  sub-  . 
mitted  to  them,  or  a  Court  would  proceed  in  the  same  manner  in 
Equity.* 

10.  The  non-compliance  with  the  requirements  of  the  Statute  of  10.  The 
Frauds  may  also  be  a  ground  of  demurrer;  for  there  can  be  no  pniuds.^ 
doubt  but  that  a  bill  may  contain  such  statements  as  to  entitle  a 
defendant,  by  general  demurrer,  to  take  advantage  of  the  want  of 
signature  to  an  agreement :  because  it  might  appear  clear  that  the 
plaintiff  was  not  entitled  to  the  relief  he  asked.^    It  is,  however, 

more  usual  to  plead  this  statute,  as  it  is  seldom  that  the  bill  dis- 
closes every  thing  necessary  for  the  defence.' 

11.  If  it  appears,  by  the  bill,  that  another  suit  is  pending  relat-  11.  Another 
ing  to  the  same  matter,  a  defendant  may  demur.     Such  a  deramTcr,  fo,  Jlmt^ 
however,  will  not  hold,  unlei^s  it  appears,  by  the  bill,  that  the  suit  matter. 
already  depending  will  afford  to  the  plaintiff  the  same  relief  as  he 

would  have  been  entitled  to  under  the  bill  which  is  the  subject  of 
the  demurrer.* 

n.   The  grounds  upon  which  a  bill  may  be  demurred  to,  by  II.  Demurrer 
reason  of  a  deficiency  in  matters  of  form,  are,  as  we  have  seen,  as  *^       ^'"'^ 
follows.'    1.  Because  the  plaintiff's  place  of  abode  is  not  stated.* 


>  Ld.  Red.  218.  A  demurrer  would  un- 
doubtedly lie  to  a  bill  for  the  redemption 
of  a  mortgage^  after  a  great  length  ottime 
bad  elapsed,  it  the  bill  was  so  framed  as  to 
present  the  objection  without  any  attend- 
ant circumstances  to  obviate  it.  Story  £q. 
Fl.  §  508,  and  cases  in  note.  As  to  the 
length  of  time,  which  will  bar  a  redemp- 
tion of  a  mortgage,  see  Acherley  v.  Roe,  5 
Sumner's  Ve«.  573,  Perkins's  note  (a) 
and  cases  cited ;  Uardy  v.  Reeves,  4  Sum- 
ner's Ves.  466,  note  (a);  Trash  v.  White, 
8  Bro.  C.  C.  (Perkins's  ed.)  291;  note  (a), 
and  cases  cited;  Phillips  v.  Sinclair,  20 
Maine,  269. 

In  reference  to  tlie  length  of  time  which 
will  bar  a  bill  lor  an  account,  see  Acherley 
«.  Roe,  6  Sumner's  Ves.  666,  Perkins's 
note  (6),  and  cases  cited;  Stackhouse  v. 
fiamston,  10  ib,  458,  note  (c/),  and  cases 
cited. 

*  Per  Lord  Langdaleln  Field  «.  Hutchin- 
son, 1  Beav.  600;  3  Jur.  792;  see  also 
Howard  v.  Ok  cover,  8  Swan^t.  421,  n.; 
Bark  worth  v.  Young,  4  Drew.  1 ;  8  Jur.  N. 
8.  84;  Wood  v,  Midgley,  6  De  6 .  M.  & 
O.  41 ;  Middlebrook  v.  Bromley,  9  Jur.  N. 
8.  614;  11  W.  R.  712,  V.  C  K.;  Dav.esv. 
Otty,  10  Jur.  N.  S.  606,  M.  R.  ;  88  Beav. 
640;  2  De  G.,  J.  &  S.  288  ;  Story  Eq.  PI. 
$  603;  Heach  v.  Stone,  1 D.  Chip.  182.  In 
a  suit  for  speci6c  performance  of  a  contract 
m  relation  to  land,  if  the  ajneemenc  ap- 
peara  in  the  bill  to  be  orat^  and  no  facts  Hre 
alleged  to  take  the  case  out  of  the  Statute 

VOL.  I.  36 


of  Frauds,  the  defendant  may  demur  to 
the  bill.  Cozine  v.  Graham,  2  Paige,  177 ; 
Walker  v.  Locke,  5  Gush.  90,  98.  But  if 
the  agreement  does  not  appear  in  the  bill 
to  be  oral^  the  proper  course  to  take  advan- 
tage of  the  Statute  of  Frauds  is  by  plea  or 
answer.  Cranston  v.  Smith,  6  R.  1.  231  ; 
Dudley  v.  Bnchelder,  63  Maine,  403,  406. 
If  it  is  stated  generally  in  a  bill  that  an 
agreement  or  contract  was  made,  the  Court 
will  presume  it  was  a  legal  contract  until  the 
contrary  appears;  and  the  defendant  must 
either  plead  the  fact,  that  it  whs  not  in 
writing,  or  insist  upon  that  defence  in  his 
answer.  Dudley  r.  Bachelder,  63  Maine, 
408,  406;  Famham  o.  Clements,  61  Maine, 
426. 

<  For  form  of  demurrer  in  this  case,  see 
Vol.  III. 

*  Law  V.  Rigby,  4  Bro.  C.  C.  60, 68;  and 
see  po§t^  Chap.  AV .,  Pleas ;  see  also  Pear- 
eth  f.  Peareth,  John.  68  ;  6  Jur.  N.  S.  60  ; 
Singleton  v.  Selwyn,  9  Jur.  N.  S.  1149;  12 
W.  K,  98,  V.  C.  W.  As  to  demurrers  on 
the  ground  of  ret  judicata^  see  Waine  v. 
Crocker,  10  W.  R.  204,  L.  JJ.;  8  De  G., 
F.  &  J.  421. 

*  Story  Eq.  PI.  ^§  628,  629,  and  notes; 
Ld.  Red.  206.  A  demurrer  will  not  hold 
to  an  irregularity  of  practice  in  regard  to 
the  bringing  or  hiing  of  a  bill,  suggesting 
matters  of  nict  which  do  not  otherwise  ap- 
pear by  the  bill.  Taillmudge  v.  Lovect,  8 
£dw.  Ch.  568. 

0  AnUf  p.  367 ;  The  Winnipiseogee  Lake 
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DEMUBKERS* 


Demmrer  to 
diflcoveiy: 


Ch.xIV.§s.  2.  Because  the  facts  essential  to  the  plaintifTs  right,  and  within 
his  own  knowledge,  are  not  alleged  positively.^  3.  Because  the 
bill  is  deficient  in  certainty.^  4.  Because  the  plaintiff  does  not,  by 
his  bill,  offer  to  do  equity  where  the  rules  of  the  Court  require  that 
he  should  do  so ;  •  or  to  waive  penalties  or  forfeitures,  where  the 
plaintiff  is  in  a  situation  to  make  such  waiver.*  To  these  may  be 
added :  5.  The  want  of  counsel's  signature  to  the  bill;^  and  6.  The 
absence  of  the  proper  affidavit,  in  those  cases  in  which  the  rules  of 
the  Court  require  that  the  plaintiff's  bill  should  be  accompanied  by 
one.* 

The  grounds  of  demurrer  before  pointed  out  apply  to  the  relief 
prayed  by  the  bill,  and  not  to  the  discovery,  further  than  as  it  is 
incidental  to  the  relief^  It  has,  however,  been  stated^  that  there 
are  cases  in  which  a  defendant  may  demur  to  the  discovery  sought 
by  the  bill :  although  such  demurrer  will  not  extend  to  preclude 
the  plaintiff  from  having  the  relief  prayed,  provided  he  can  estab- 
lish his  right  to  it  by  other  means  than  a  discovery  from  the  de- 
fendant himself. 

In  consequence  of  the  changes  which  have  taken  place  in  the 
practice  of  the  Court  of  Chancery,  demurrers  to  discovery  are  now 
of  rare  occurrence  (the  objection  being  almost  always  taken  by 
answer);®  but  in  determining  the  question  whether  a  party  is 
bound  to  give  the  discovery  sought  by  the  other  side,  the  Court  is 
guided  by  the  same  rules  as  it  formerly  acted  on  in  allowing  or 
overruling  demurrers  to  discovery.  These  rules  (which  we  shall 
now  proceed  to  consider),  therefore,  still  remain  of  importance. 

Demurrers  to  discovery  may  be  arranged  under  the  following 
heads:"  I.  That  the  discovery  may  subject  the  defendant  to 
pains  and  penalties,  or  to  some  forfeiture,  or  something  in  the 
nature  of  forfeiture.  II.  That,  in  conscience,  the  defendant's  right 
is  equal  to  the  plaintiff's.    III.  That  the  discovery  sought  is  im- 


IB  now  of  rare 
occairence. 


Srionnds  of 
emnirer 
to  the 
•discoyeiy; 


Co.  V.  Young,  40  N.  H.  42  ;  see  Howe  v. 
Harveyi  8  Paige,  73.  It  is  not  a  ground  of 
demurrer  that  the  plaintiff  omits  to  state 
his  occupation,  or  addition.  Gove  «.  Pet- 
tis, 4  Sandf.  Ch.  408. 

i  Ante,  p.  860 ;  on  this  head,  see  Smith  v. 
Kay,  7  H.  L.  Ca.  760,  which  decided  that 
the  point  must  be  raised  on  demurrer. 

2  AnUf  pp.  868,  871,  872. 

•  AnU,  p.  885. 

4  Ante,  pp.  886,  887. 

<  Ante,  hi,  812;  see  Graham  v.  Elmore, 
Earring.  Ch.  266.  But  in  Gove  o.  Pettis, 
4  Sandf.  Ch.  408,  it  was  held,  that  a  de- 
murrer could  not  be  taken  for  an  omission 
of  the  signature  of  the  solicitor  or  counsel 
to  the  bill,  but  that  it  is  a  fit  subject  for  a 
motion  to  take  the  bills  from  the  files  of 
the  Court. 

ft  Jb,  p.  860;   Gove  v.  Pettis,  4  Sandf. 


Ch.  408.  The  defendant  is  not  bound  to 
look  beyond  the  copy  of  the  bill,  which  is 
served  on  his  solicitor;  and  if  that  does 
not  contain  Ihe  requisite  affidavit  or  verifi- 
cation to  give  the  Court  jurisdiction  of  the 
case,  he  may  demur  to  the  bill  on  that 
ground.    Lansing  v.  Pine,  4  Paige,  864. 

7  A  demurrer  will  be  allowed  to  a  bill 
of  discovery  in  aid  of  the  defence  to  a  suit 
in  z.  foreign  Court,  Bent  v.  Young,  9  Sim. 
180;  but  see  contray  Mitchell  v.  Smith,  1 
Paige,  287 ;  see  poU,  BUls  of  Discovery. 

ft  Ante.  p.  548;  see  Metier  v.  Metier,  8  C. 
£.  Green  (N.  J.),  270;  S.  C  4  C.E.  Green 
(N.J.),  467. 

•  Ord.  XV.  4;  see  pott.  Chap.  XVII., 
Anncert,  and  see  16  &  16  Vic.  c.  86,  §§  10, 
12. 

^^  For  form  of  demurrer  to  discovery, 
see  Vol.  m. 
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material  to  the  relief  prayed.  IV.  That  the  discovery  would  be 
a  breach  of  professional  confidence.  V.  That  the  discovery  relates 
only  to  the  defendant's  case.  VI.  That  a  third  party  has  an  in- 
terest in  the  discovery,  and  ought  not  to  be  prejudiced.  VII. 
That  the  discovery  might  be  injurious  to  public  interests. 

I.  We  have  before  seen,  that  in  cases  where  the  plaintiff  is  the 
person  who  is  entitled  to  the  advantage  of  the  penalty,  or  of  the 
forfeiture,  to  which  the  defendant  would  render  himself  liable  by 
making  the  discovery  sought,  he  may  obviate  a  demurrer  by  ex- 
pressly waiving  his  right  to  the  penalty  or  forfeiture  in  his  bill :  * 
the  effect  of  which  waiver  is,  to  enable  the  defendant,  in  case  the 
plaintiff  should  sue  him  for  the  penalty,  or  endeavor  to  take  ad- 
vantage of  the  forfeiture,  to  apply  to  the  Court  for  an  injunction 
to  restrain  him  from  proceeding."  But  where  the  forfeiture  or 
penalty  is  not  of  such  a  nature  that  the  plaintiff  can,  by  waiver, 
relieve  the  defendant  from  the  consequence  of  his  discovery,  a  de- 
murrer will  hold,*  for  it  is  a  general  rule,  that  no  one  is  bound  to 
answer  so  as  to  subject  himself  to  punishment,  in  whatever  manner 
that  punishment  may  arise,  or  whatever  may  be  the  nature  of  that 
punishn^ent :  whether  it  arises  by  the  Ecclesiastical  Law,  or  by  the 
law  of  the  land.*  This  rule  is  not  confined  to  cases  in  which  the 
discovery  must  necessarily  subject  the  defendant  to  pains  and 
penalties,  but  it  extends  to  cases  where  it  may  do  so.'  If,  therefore, 
a  bill  alleges  any  thing  which,  if  confessed  by  the  answer,  may  sub- 
ject the  defendant  to  a  criminal  prosecution,*  or  to  any  particular 
penalties,  as  maintenance,"  champerty,"  simony,*  or  subornation  of 
peijury,^*^  the  defendant  may  object  to  the  discovery.^*   In  the  ap- 


CH.XlV.§a, 


I.  That  it  will 
expose  de- 
fendant to 
penalty  or 
torfeiture : 


waiT/Br; 


where  it 
cannot  be 
waived. 


Rule,  that 
no  one  is 
compelled  to 
subject  him- 
self to  puniah^ 
ment, 


1  AfUCj  pp.  880, 887,  and  note.  For  form  of 
demurrer^  where  thepenaltj  or  forfeiture 
la  not  waived,  see  2  Van  Hey.  82. 

S  AnU,  p.  887. 

•  Story  £q.  PI.  §  576 ;  March  v.  Davison, 
9  Paige,  680;  Ld.  Bed.  194,  196;  2  Story 
£q.  Jur.  §  1494. 

*  Brownsword  v,  Edwards,  2  Yes.  S. 
S48,  246;  Harrison  v,  Sonthoote,  1  Atk. 
628,  639;  see  also  Parkhnrst  9.  Lowten,  2 
Swanst.  214;  Hare  on  Discovery,  181, 182, 
where  the  cases  are  classed  ;  Wigram, 
Discovery  (1st  Am.  ed.),  82,  88, 198,  $  127, 
184,  270-272 ;  Bn>wnell  v.  Curtis,  10  Paige, 
218;  Llviugstou  «.  Harris,  8  Paige,  628; 
Patterson  v.  P«tier90n,  1  Hsyw.  167;  Wolf 
V.  Wolf,  2  Har.  &  6.  882;  Lambert  v. 
People,  9  Cowen,  678;  Nortbup  9.  Hatch, 
6  Conn.  861 :  Legg^tt  «.  Postley,  2  Paige, 
699;  Story  Eq.  PI.  §§  621-624,  679-698; 
United  States  o.  Twenty-Eight  Packages, 
&c,  Gilpin,  806;  Butler  v.  Oatlin,  1  Root, 
810;  Leigh  v.  Everhart,  4  Monroe,  881; 
Ocean  Ins.  Co.  v.  Field,  2  Story,  69 ;  Ad- 
ams V.  Porter,  1  Cush.  170. 

Bnt  a  party  is  bound  to  make  discovery, 
altiiongh  his  answer  may  subject  him  to 
the  loss  of  legal  interesu  Taylor  «.  Mitch- 
ell, 1  How.  (MJas.)  696. 


s  Harrison  «.  Southcote,  1  Atk.  689; 
Story  Eq.  PI.  §  676. 

0  East  India  Company  v.  Campbel,  1 
Ves.  S.  246;  Chetwynd  v.  Lindon,  2  Yes. 
S.  460;  Cartwright  v.  Green,  8  Ves.  406; 
Claridge  v.  Hoare,  14  Ves.  69,  66;  Mao- 
calium  V.  Turton,  2  Y.  &  J.  163;  Waters 
9.  Earl  of  Sbaftesbuiy,  12  Jur.  N.  S.  8; 
14  W.  R.  269,  Y.  C.  S.  For  form  of  de- 
murrer in  such  case,  see  2  Van  Hey.  88. 

T  Penrice  V.  Parker,  Rep.  t.  Finch,  76; 
Sharp  V.  Carter,  8  P.  Wms.  876;  Wallis  9. 
Duke  of  Portland,  8  Ves.  494;  affirmed 
b^  H.  L.  ib.  761;  Mayor  of  London  v. 
Ainsley,  1  Anst  168;  Scott  «.  Miller. 
Johns.  220,  828;  6  Jur.  N.  S.  868. 

•  Hartley  v.  Russell,  2  S.  &  S.  244,  262. 

B  Attorney- General  v,  Sudel,  Prec.  Ch. 
214 ;  Parkhurst  v.  Lowten,  1  Mer.  891, 401. 

10  Selby  V.  Crow.  2  Anst.  604:  Baker  v. 
Pritchard,  2  Atk.  889;  as  to  discovering 
returns  made  to  Income  Tax  Commission- 
ers, see  Mitchell  v.  Koecker,  11  Beav.  880 ; 
18  Jur.  797. 

u  lu  Livingston  v.  Tompkins,  8  John. 
Ch.  462,  it  is  ^aid  that  "  tiiere  are  numer- 
ous cases  establishing  the  rule  that  no  one 
is  bomid  to  answer  so  as  to  subject  him- 
self, either  directly  or  eventually,  to  a  for- 
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extends  to 

})rotect  de- 
endant  firom 
discovery  of 
all  circum- 
stances 
tending  to 
criminate; 


and  to  cases 
of  moral 
turpitude, 
which  ex- 
pose to 
punishment 
m  Ecclesias- 
tical Court 


plication  of  this  principle  it  has  been  held,  that  a  married  woman 
will  not  be  compelled  to  answer  a  bill  which  would  subject  her 
husband  to  a  charge  of  felony.^ 

It  is  not  necessary  to  the  validity  of  an  objection  of  this  natore, 
that  the  facts  inquired  after  should  have  an  immediate  tendency  to 
criminate  the  defendant ;  he  may  equally  object  to  answering  the 
circumstances,  though  they  have  not  such  an  immediate  tendency.* 
This  was  very  clearly  laid  down  by  Lord  Eldon,  in  PaaAon  v. 
Douglds^  in  which  his  Lordship  said,  "  In  no  stage  of  the  pro- 
ceedings in  this  Court  can  a  party  be  compelled  to  answer  any 
question,  accusing  himself,  or  any  one  in  a  series  of  questions  that 
has  a  tendency  to  that  effect :  the  rule  in  these  cases  being,  that 
he  is  at  liberty  to  protect  himself  against  answering,  not  only  the 
direct  question,  whether  he  did  what  was  illegal,  but  also  eveiy 
question  fairly  appearing  to  be  put  with  the  view  of  drawing  from 
him  an  answer  containing  nothing  to  affect  him,  except  as  it  is  one 
link  in  a  chain  of  proof  that  is  to  affect  him." 

It  results  from  the  principle  above  laid  down,  that  a  defendant 
is  not  bound  to  make  any  discovery  w^hich  may  tend  to  show  him- 
self to  have  been  guilty  of  any  moral  turpitude,  which  may  expoee 
him  to  ecclesiastical  censure ;  thus,  it  has  been  held,  that  a  defend- 
ant ij3  not  bound  to  discover  whether  a  child  was  bom  out  of 
lawful  wedlock ;  *  nor  is  an  unmarried  woman  bound  to  discover 
whether  she  and  the  plaintiff  cohabited  together.*     It  has  been 


feiture  or  penalty,  or  any  thing  in  the  na- 
ture of  a  forfeiture  or  penalty."  See  the 
cashes  there  cited;  Story  £q.  PI.  §  688; 
Northup  v.  Hfltch,  6  Conn.  861;  Skinner 
r.  Judson,  8  Conn.  628;  Wolf  t>.  Wolf,  2 
Hsrr.  &  G.  882;  Livingston  v.  Harris, 
8  PHigc,  628;  United  States  v.  Twenty- 
Eight  Packages,  Gilpin,  306.  The  objec- 
tion by  the  defendtiuts,  who  were  officers 
of  a  crrporation,  that  a  discovery  of  the 
matters  stated  in  the  bill  may  subject  the 
corporation  to  a  forfeiture  oi  its  charter, 
is  not  sufficient  to  support  a  general  de- 
murrer to  the  relief  as  well  as  to  the  dis- 
covery sought  by  the  bill.  Robinson  o. 
Smith,  8  Paige,  222. 

1  Cartwright  v.  Green,  8  Ves.  406,  410; 
«i/e,  p.  184.  Story  Eq.  PI.  §  610. 

2  East  India  Company  v.  Campbel,  «6t 
wp,;  see  also  Lee  v.  Head,  6  Beav.  861, 
886.  A  defendant  will  not  be  compelled 
to  discover  that,  which,  if  answered,  would 
tend  to  subject  him  to  a  penalty  or  pun- 
ishment, or  which  might  lead  to  a  criminal 
accusation,  or  to  ecclesiastical  censure. 
1  Greenl.  £v.  §  461 ;  Thorpe  v.  Macauley, 
6  MHd.  229;  Maccallum  v.  Turton,  2  t. 
&  J.  188;  Story  Eq.  PI.  6§  877,  624,  691- 
698,  824,  826;  Leggett  v.  Postley,  2  Paige, 
699;  Patterson  v.  Patteison,  1  Uayw.  168; 
Wolf  r.  Wolf,  2  Harr.  &  G.882;  Lub<5Eq. 
PI.  (Am.  ed.)  246;  M'lnt^Te  v.  Mancius, 


15  John.  692 ;  Sloman  v.  Eelley,  8  T.  &C. 
678;  OceRn  Ins.  Co.  v.  Fields,  2  Stoiy,59; 
Bishop  of  London  v.  Fjthche,  1  Bro.  1C.  C. 
.(Perkinses  ed.)  96  and  notes;  Adanas  r. 
Porter,  1  Cush.  170;  Marsh  v.  Marsh,  1 
C.  E.  Green  (N.  J.),  891,  397. 

In  case  of  witnesses,  it  is  said  that 
"many  links  frequently  compose  that 
chain  of  te»timoDy,  which  is  necessary  to 
convict  an  individual  of  a  crime,  bat  no 
witness  is  compellable  to  furnish  any  one 
of  them  against  himself."  Marshall  C. 
J.,  1  Burr's  Trial,  244;  The  Pe(^le  v. 
Matber,  4  Wend.  229 ;  Southard  «.  Bex- 
ford,  6  Cowfen,  264;  Bellenger  r.  Tbc 
People,  8  Wend.  696 ;  Story  Eq.  PL  §  SM: 
see  /K2s/,  p.  679,  n.  6. 

8  19  Yes.  226,  227;  snd  see  MaccaOiam 
V.  Turton,  nnd  Claridge  v.  Uoare,  oAifip.,* 
Thorpe  v.  Macauley,  6  Mad.  218,  229. 

^  Attorney- General  r.  Duplessia,  Psrker, 
168.  As  to  proof  of  non-access  and  how 
far  parents  can  bastardize  their  isane,  see 
Anon.  V.  Anon.,  22  Beav.  4^1 ;  23  B«av. 
273;  Legge  jo.  Edmonds,  26  L.  J.  Ch.  126, 
V.  C.  \V .;  Plowes  V.  Bossey,  2  Dr.  &  Sm. 
146;  8  Jur.  K.  S.  862;  and  other  cases 
collected  in  Taylor  on  Evid.  §  668. 

6  Franco  v.  Bolton,  8  Tea.  868  871, 87S; 
see  on  this  subject  Benyon  v.  Nettlefocd, 
8  M'N.  &  G.  94,  and  the  canes  coUacted  in 
the  note,  ih,  100. 
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held,  however,  that  a  woman  is  bound  to  discover  where  her  child  Ch.  xrv.  §  2. 
was  bom,  though  it  might  tend  to  show  the  child  to  be  an  alien.*-  t    ^' 

It  has  also  been  held,  that  though  parties  may  demur  to  any  thing 
which  may  expose  them  to  ecolesiastical  censure,  a  defendant  can- 
not protect  himself  from  discovery  whether  he  has  or  has  not  a 
legitimate  son;*  and  it  is  to  be  observed,  that  the  objection  to 
answering  upon  the  ground  that  the  answer  might  show  a  defend- 
ant to  be  guilty  of  moral  turpitude,  appears  to  be  confined  to 
those  cases  where  the  moral  turpitude  is  of  such  a  nature  as  would 
lay  the  party  open  to  proceedings  in  the  Ecclesiastical  or  other 
Courts.     In  other  cases,  a  defendant  is  bound  to  answer  fully,  not-  in  other 
withstanding  his  answer  may  cast  a  very  great  degree  of  reflection  ^Jnt  must 
on  his  moral  character ;  •'  or  may  render  him  liable  for  fraudulent  answer, 
dealings ;  *  therefore,  where  a  defendant  demurred  to  such  part  of  cove^ml^ 
the  bill  as  sought  a  discovery  from  her,  as  to  a  conspiracy  or  reflect  upon 
attempt  to  set  up  a  bastard  child,  which  she  pretended  to  have  by  cha»cter. 
a  person  who  kept  her,  and  was  desirous  to  have  a  child  by  her, 
the  demurrer  was  overruled :  •  because  the  conspiracy,  or  attempt 
to  set  up  the  bastard,  not  being  alleged  to  have  been  for  the  pur- 
pose of  defeating  the  heir,  was  not  of  itself  an  offence. 

Where  the  discovery  might  subject  a  defendant  to  penalties  to  Rule  does  not 
which  the  plaintiff  is  not  entitled,  and  which  he  consequently  can-  JJ^^hJ^e 
not  waive,  yet,  if  the  defendant  has  expressly  covenanted  not  to  defendant  has 
plead  or  demur  to  the  discovery  sought,  he  will  be  compelled  to  Sot todemur- 
answer.*      And  where  a  person,  by  his  own  agreement,  subjects  nor  where 
himself  to  a  payment,  in  the  nature  of  a  penalty,  if  he  does  a  par-  J^^"*  u 
ticular  act^  a  demurrer  to  a  discovery  of  that  act  will  not  hold;'  ject  himself  to 
thus,  where  a  lessee  covenanted  not  to  dig  loam,  with  a  proviso  Jh^iJJSure  of 
that,  if  he  did,  he  should  pay  to  the  lessor  *20«.  a  cart  load,  and  he  *  penalty; 
afterwards  dug  great  quantities:  upon  a  bill  being  filed  by  the 
lessor  for  a  discovery  of  the  quantities,  waiving  any  possible  for- 
feiture, a  demurrer  by  the  lessee,  because  the  discovery  might 
subject  him  to  a  payment  by  way  of  penalty,  was  overruled.* 
Upon  the  same  principle,  where  servants  to  a  company  bind 
themselves  to  pay  a  specified  sum,  in  case  of  a  breach  of  the  regu- 
lations  of  their  service,   they  cannot  protect  themselves  from 


i  Attorney-General   v.    Duplessis,    vbi 
nip. ;  see  Stor^'  Eq.  PI.  §  686  and  note. 
T  Finch  tJ.  finch,  2  Vcs.  S.  491,  498. 

«  Per  Lonl  Eldon,  in  Parkhurxt  v.  Low- 
ten,  1  Mer.  400.  A  party  mMy  be  com- 
pelled to  make  discoverv  of  any  act  of 
moral  tarpitude,  which  does  not  amount 
to  a  public  oflence  or  an  indictable  crime. 
Storr  Eq.  PI.  §§  695,  696;  Hare  Discov. 
142r3(Iacauley  V.  Shackwell,  I  BIikH,  N. 
8.  121;  S.  C  2  Rass.  660,  note;  Ulynn  v. 
Houston,  1  Keen,  229. 


4  Gartside  9.  Ontram,  8  Jur.  N.  8.  89, 
V.  C.  W. 

*  Chetwynd  v.  Lindon,  2  Yes.  S.  450. 

*  South  Sea  Company  v.  Bumsted^  1  Eq. 
Ca.  Ab.  77,  pi.  16;  East  India  Company 
V.  Atkins,  cited  t^wl;  1  Stra.  168^  Pazton 
V.  Douglas,  16  Yes.  289;  Story  Eq.  PI. 
§589. 

f  Ld.  Red  196;  Morse  v.  Buckworth,  2 
Yem.  448;  Ea<«t  India  Company  o.  Neaye, 
6  Yes.  178,  186;  Story  Eq.  Fl.  §  690  and 
note. 

*  Ld.  Red.  196, 196. 
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nor  where  de- 
fendant has 
acted  as  a 
broker  in  the 
city  of  Lon- 
don, without 
license. 


Protection 
cannot  be 
waived,  if 
discovery 
exposes 
defendant  to 
criminal 
charge. 

Exception  to 
general  rule 
in  certain 
cases  of  con- 
spiracy; 

or  fraud,  or 
libel; 


or  where  the 
legislature 
provides  that 
defendant 
shall  answer, 
notwith- 
standing 
penalties; 

as  in  the  case 
of  fraudulent 
trustees. 


answering,  as  to  breaches,  because  they  would  be  subject  to  a 
penalty.^ 

Upon  the  principle  that  the  Court  will  not  allow  a  man  to  con- 
tradict what  he  has,  either  by  his  actions  or  express  words,  averted, 
it  has  been  held,  that  a  person  who  represents  himself  to  be  a 
broker  of  the  city  of  London,  and  is  employed  in  that  character, 
cannot  afterwards  protect  himself  from  discovery  on  the  ground 
that  he  was  not  licensed  to  act  as  broker,  and  that,  by  answering, 
he  may  expose  himself  to  penalties.^ 

It  would  appear,  that  where  a  defendant  is  entitled  to  the  pro* 
tection  of  the  Court  against  a  discovery,  tending  to  establish  a 
criminal  charge,  he  cannot  deprive  himself  of  the  benefit  of  it  by 
any  agreement  whatever.' 

The  rule  that  a  defendant  is  not  bound  to  answer,  in  cases 
which  may  subject  him  to  punishment  or  penalties,  appears  to  be 
liable  to  modification,  in  some  cases,  where  the  facts  chai^ged  in 
the  bill  would  amount  to  conspiracy ;  ^  and  also,  in  certain  cases 
where  the  defendants  would  appear  to  be  guilty  of  fraud,  or  cf 
publishing  a  libel  which  might  be  the  subject  of  indictment,*  as 
in  the  cases  mentioned  by  Lord  Eldon,  in  Macatday  v.  ShackeU^ 
as  having  frequently  occurred  in  the  Court  of  Exchequer,  in  whidi 
it  was  the  practice  with  underwriters,  where  policies  of  insurance 
were  found  to  be  afiected  with  gross  frauds,  to  bring  the  parties 
into  Court,  and  compel  them  to  answer,  by  stating  in  their  bills 
frauds  which  would  have  been  indictable. 

It  may  be  mentioned  here,  that  the  Legislature  has,  in  some 
cases,  expressly  provided,  that  parties  to  transactions  rendered 
illegal  by  statute,  shall  be  compelled  to  answer  bills  in  Equity  for 
the  discovery  of  such  transactions :  in  such  cases,  of  course,  the 
defendant  cannot  protect  himself  from  the  discovery  required,  <m 
the  ground  that  it  will  render  him  liable  to  the  penalties  imposed 
by  the  statute  itself^    Thus,  trustees  and  other  persons  who  are 

1  African  Company  v.  Parish,  2  Vem. 
244;  East  India  Company  «.  Neave,  «&» 
9up. 

*J  Green  v.  Weaver,  1  Sim.  404,  482; 
Robinson  v.  Kitchin,  21  Beay.  865;  2  Jur. 
N.  S.  57;  ih,  294;  8  De  G.,  M.  &  G.  88; 
Bee  Story  £q.  PI.  §  689. 

<  Lea  V.  Ke(>d,  5  Beav.  381,  885.  This 
appears  to  be  confined  to  criminal  cases; 
see  observation  of  Sir  J.  Romilly  M.  R. 
in  Robinson  v.  Kitchin,  21  Beav.  865,  870. 

^  Dmnmer  v.  Corporation  of  Chippen- 
ham, 14  Ves.  245,  251;  see  also  Lord  £1- 
don^s  observation  in  Mayor  of  London  v. 
Lew,  8  Ves.  404 ;  and  Hare  on  Disc.  148. 

6  'See  Wilmot  v.  Maccabe,  4  Sim.  268; 
Story  Eg.  PI.  §  697.  In  March  v.  David- 
son,'9  Psige,  580,  Mr.  Chancellor  Wal- 
worth held,  that  in  the  case  of  a  libel,  the 
defendant  could  not  be  oompelled  in  a  bill 


of  discovery  to  discover  any  thinii:  wbkk 
would  make  him  liable  to  an  iodictmeot 
crimiitally;  but  he  was  compellable  to 
discover  other  facts  in  support  of  the  ac- 
tion* which  would  not  subject  him  to  a 
criminal  prosecution,  or  to  a  pena)^  or  fat- 
feiture. 

•  1  Bligh,  N.  S.  96. 

T  See  pott,  p.  579,  n.  6.  The  New  Toit 
Revised  Statutes,  .and  a  statute  paased 
since,  have  provisions  which  compel  a 
defendant  to  make  a  discovery  in  flunT 
cases  where  criminal  proeecutioas  aaiii 
penalties  can  take  place  and  be  executed. 
ihus  the  defendant  must  answer  to  a 
gaming  transaction  at  the  suit  otf*  the  loser 
or  itny  other  person.  1  Rev.  StaL  664, 
I  19.  As  to  money  illegally  received 
for  brokerai^  ih.  700,  §  4.  Aa  to  moii- 
ey  and  things  taken  usoriously,  A.  T7S, 
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liable  to  a  criminal  prosecution  for  the  firaudalent  misapplication  Ch.  XIY.  §  2. 
of  moneys  intrusted  to  them,  are,  nevertheless,  bound  to  give  dis-  '■  '  y—'' 
covery,  in  answer  to  a  bill  in  Equity.^     So,  also  a  person  infring-  and  in&ing- 
ing  a  trade-mark,  though  liable  to  prosecution,  must  give  discovery  SJS[^     *" 
in  Equity.*' 

If  a  party  be  liable  to  a  penalty  or  forfeiture,  provided  he  is  Where  the 
sued  within  a  limited  time,  and  the  suit  is  not  commenced  till  ^S^Jj^^l^ 
after  the  limitation  has  expired,  the  defendant  will  be  bound  to  penaitj  tomj 
answer  folly,  even  though,  by  so  doing,  he  may  expose  his  charao-  hae^e^ired. ' 
ter  and  conduct  to  reflection ; '  and  it  seems,  that  the  plaintiff  is 
entitled  to  an  answer,  if  the  liability  ceases  after  the  defence  has 
been  put  in,  and  before  it  is  heard,  even  though  there  was  a  liabil- 
ity at  the  time  of  putting  in  his  defence.     This  has  been  decided 
upon  a  plea,^  and  upon  exceptions  to  an  answer ;  '^  and  there  is  no 
doubt  that  the  same  decision  would  be  come  to  upon  demurrer. 

It  has  been  before  stated,  that  if  the  executor  or  administrator  where  bill 
of  a  parson  bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  ^f^^ 
single  value : ^  the  reason  of  which  rule  is,  tfiat  the  treble  value  tive ofpenen 
is  not  given,  by  the  statute,  to  the  representatives ;  and  there  can  ^naltiesOie* 
be  no  doubt  that  the  same  reason  wiU  be  valid  against  allowing  a  "^^.  ^ 
demurrer,  in  all  cases  where  the  penalty  is  personal,  and  does  notrarvive. 
not  survive  to  the  representatives  of  the  person  entitled  to  sue  for 
it.' 

A  defendant  cannot  refose  to  give  discovery  on  the  ground  that  mere 
it  will  expose  him  to  penalties  in  a  foreign  country."  i^eoqSee 

Some  of  the  cases  in  which  a  demurrer  will  lie  to  a  bill,  on  the  defendant  to 
ground  that  the  discovery  required  will  expose  the  defendant  to  a  ^ign"  ^ 
forfeiture,  have  been  before  referred  to,*  for  the  purpose  of  illus-  country, 
trating  the  principle,  that  where  it  is  in  the  power  of  a  plaintiff  JScwerr 
to  waive  such  forfeiture,  his  omission  to  do  so  may  be  taken  Bubjects 
advantage  of  by  demurrer.^®  The  bill,  however,  will  be  equally  liable  forfeiture. 
to  this  species  of  objection,  in  cases  where  the  plaintiff  has  no 
power  to  waive  the  effects  of  the  discovery,  as  in  those  where  he 
has  such  power,  and  omits  to  exercise  it;   therefore,  where  the 
discovery  sought  by  an  information  would  have  subjected  the 


§  6.  And  also  in  all  cfises  where  the  defend* 
aot  it  charged  with  being  a  fMurty  to  a  fraud- 
.  ttlent  conveyance.  New  York  Laws  of  1888, 
p  17.  In  all  these  cases,  however,  the  effect 
of  the  discovery  is  specially  limited,  bv 
•tatute,  to  the  object  of  the  civil  proceed- 
ings, in  regard  to  which  it  is  sought 
Graham  on  Jurisdiction,  408. 

1  24  &  36  Yio.  c.  96,  $§  76-86. 

S  S6  &  26  Vic.  c  88,  §  11. 

•  Parkhurst  v.  F^wten,  1  Mer.  4<K); 
Story  Eq.  PI.  §  608;  Skinner  «.  Judson,  8 
Conn.  628;  bat  see  Northup  v.  Hatch,  6 
Conn.  361;  Lambert  9.  People,  0  Cowen, 
628. 


*  Corporation  of  Trinity  House  v.  Burge, 
2  Sim.  411. 

*  Williams  v,  Farrington,  8  Bro.  C  C. 
88. 

»  AfUe.p,  887. 

f  See  Hare  on  Disc.  148. 

8  King  of  the  Two  Sicilies  v,  Wilcox,  1 
Sim.  N.  S.  801;  16  Jnr.  214;  distinguished 
in  United  States  of  America  v.  M'Rea,  L. 
R.  4  Eq,  827;  S.  C.  on  appeal,  L.  R.  8  Ch. 
Ap  70. 

0  Ante,  pp.  886,  887. 

^  Story  Eq.  PI.  §§  680,  681 ;  Lansing  v. 
Pine,  4  Paige,  860;  ante,  887. 
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CB.xiy.§a. 


Of  forfeiture, 
upon  mar- 
nage  without 
consent. 


No  distinc- 
tion between 
legal  and 
equitable 
forfeiture. 

Role  does 
not  appl^, 
where  dis- 
coverer only 
occasions  the 
taking  effect 
of  alimitar 
tion  over. 


Where  per* 
sons!  dis- 
qualification 
is  in  the 
nature  of  a 
forfeiture. 


defendants  to  a  qtio  warranto,  a  demurrer  was  allowed.^  In 
like  manner,  where  a  legacy  was  given  to  a  woman,  on  her  mar- 
riage, with  a  condition,  that  if  she  married  without  the  consent  of 
the  trustees  under  the  will,  the  legacy  was  to  be  forfeited,  and  a 
bill  was  filed  against  the  legatee  for  a  discovery  whether  dny  mar- 
riage had  taken  place,  in  which  it  was  alleged  she  had  married 
without  consent :  Lord  Hardwicke  allowed  the  demurrer,  as  she 
could  not  answer  to  the  marriage  without  showing,  at  the  same 
time,  that  it  was  against  consent.'  In  a  case  of  this  nature,  where 
the  husband  and  wife  put  in  separate  answers,  under  an  order  for 
that  purpose,  and  the  husband,  by  his  answer,  admitted  the  mar- 
riage without  consent,  but  the  wife  omitted  to  do  so.  Lord  Talbot, 
upon  exceptions  being  taken  to  her  answer,  said,  that  he  could 
not  reconcile  himself  to  compelling  a  wife  to  confess  that  by  which 
she  might  forfeit  all  she  had  in  the  world,  and  held  the  answer  to 
be  sufficient.' 

The  principle,  that  a  defendant  is  not  bound  to  give  discovery 
which  will  expose  him  to  a  forfeiture,  applies  equally,  whether  the 
forfeiture  is  enforcible  in  Equity  or  at  Law.* 

The  rule  applies  only  to  cases  where  a  forfeiture,  or  something 
in  the  nature  of  a  forfeiture,  may  be  incurred:  where  the  dis- 
covery sought  merely  extends  to  the  performance  of  a  condition 
upon  failure  in  which  a  limitation  over  is  to  take  effect,  the  defend- 
ant cannot  protect  himself  from  the  discovery.  Thus,  where  a 
husband,  by  will,  gave  an  estate  to  his  wife,  whilst  she  continued 
his  widow,  with  a  limitation  over  in  case  of  her  second  marriage, 
and  the  remainder-man  brought  a  bill  against  her,  in  which  be 
sought  a  discovery  of  her  second  marriage :  upon  the  defendant 
demurring  to  the  discovery,  as  subjecting  her  to  a  forfeiture,  Lord 
Talbot  overruled  the  demurrer.*  A  demurrer,  also,  will  not 
prevail  where  the  discovery  is  of  a  matter  which  shows  the  defend- 
ant disqualified  from  having  any  interest  or  title:  as  whether  a 
person  claiming  a  real  estate,  under  a  devise,  be  an  alien,  and  con- 
sequently incapable  of  taking  by  purchase.*  A  distinction, 
however,  appears  to  exist,  in  this  respect,  between  incapacities 
which  are  the  result  of  general  principles  of  Law,  and  those  whidi 
are  imposed  by  the  Legislature,  by  way  of  penalty  or  forfeiture; 
thus,  before  the  repeal  of  the  statutes  imposing  disabilities  upon 


1  Attoniev-Greneral  v.  Rej'Dolds.  1  Eq. 
Ca.  Ab.  18i;  pi.  10;  1  Smith  Ch.  Pr.  (2d 
Am.  ed.)  208,  note  (/). 

s  Chancey  v.  Fenhoulet,  3  Ves.  S.  266; 
S.  C.  nom.  Chauncej  v.  Tahourden,  2  Atk. 
802;  see  also  Hambrook  v.  Smith,  17  Sim. 
209 ;  16  Jur.  144 ;  Cooke  v.  Turner,  14  Sim. 
218;  8  Jur.  708. 

>  Wrotteftley  v.  Bendish,  8  P.  Wms.  286, 
280;  ante,  p.  180. 


^  Attorney-General  v.  Lucas,  S  Ham, 
666. 

^  Cited  Chauncej  v.  Tahoorden,  2  Atk. 
808;  Chancey  v.  Fenhoalet,  2  Ves.  8.  M: 
Lucas  V.  EvHna,  8  Atk.  260;  Hambrook  «u 
Smith,  ubi  tup. ;  see,  cuitfro,  Monniiit  •• 
Mnnnins,  2  Ch.  Rep.  68;  Story  Eq.  PL 
§  670,  note. 

*  Attorney-General  v.  Dnplessis,Paik«, 
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persons  professing  the  Popish  religion,^  it  was  held,  that  a  de- 
fendant was  not  obliged  to  discover  whether  he  was  a  Papist  or 
not.'  Upon  the  same  principle,  it  has  been  held,  that  where  a 
bill  sought  a  discovery,  whether  a  clergyman  had  been  presented 
to  a  second  living  which  avoided  the  first,  under  the  statute  21 
Hen.  YIII^  a  demurrer  to  the  discovery  of  that  fact  would  lie : 
because  the  incapacity  of  holding  the  first  living,  incurred  by  the 
acceptance  of  the  second,  was  in  the  nature  of  a  penalty  imposed 
by  the  statute.' 

A  defendant,  in  order  to  protect  himself  from  answering,  on  the 
ground  that  the  discovery  of  the  matters  inquired  after  would 
expose,  or  tend  to  expose,  him  to  penalties,  must  state  /upon  oath, 
his  belief  that  such  would  be  the  case :  a  submission  of  the  question 
to  the  Court  is  not  sufficient.* 

n.  If  a  defendant  has,  in  conscience,  a  right  equal  to  that 
claimed  by  a  person  filing  a  bill  against  him,  though  not  clothed 
with  a  perfect  legal  title,  a  Court  of  Equity  will  not  compel  him 
to  make  any  discovery  which  may  hazard  Ms  title,^  and  if  the 
matter  appear  clearly  on  the  face  of  the  bill,  a  demurrer  will 
hold.^  The  most  obvious  case  is  that  of  a  purchaser  for  a 
valuable  consideration,  without  notice  of  the  plaintiff's  claim.^ 


Ch.XIV.§2. 


Defendant 
muBt  state 
on  oath  his 
belief  that 
discoyeiy 
would  expose 
him  to 
penalties. 

II.  That  de- 
fendant has, 
in  conscience, 
an  equal 
right  with 
plaintiff. 


Ml  &  12  Will.  lU.  c.  4,  §  4. 

*  Smith  V.  Read,  1  Atk.  526;  Harrison 
V.  Southcote,  ib.  628;  2  Ves.  S.  889,  806. 

*  Boteler  v.  Allington,  8  Atk.  468, 468. 
«  8cott  V.  Miller  (No.  2),  Johns.  828;  6 

Jar.  N.  S.  868. 

*  Story  Eq.  PI.  §§  608  604  a;  Howell  v, 
Aahmore,  1  Stockt  (N.  J.)  82. 

*  Ld.  Ked.  199;  see  Glegg  o.  Legh,  4 
Mad.  198,  207. 

7  Ld.  Red.  199;  Jerrard  v.  Saunders, 
2  Ves.  J.  468;  see  Sweet  v.  Southcote, 
2  Bro.  C.  C.  66.  The  protection  which 
Equity  throws  around  an  innocent  pur- 
duuer,  applies  not  only  to  bills  of  relief, 
but  also  to  bills  of  di^coven*.  2  Story  Eq. 
Jur.  $  1602.  Equity  will  not  take  the 
least  step  against  him,  and  will  allow  him 
to  take  every  advantage  which  the  law 
gives  him;  for  there  is  nothing  which  can 
attach  itself  upon  his  conscience,  in  snch 
a  case,  in  favor  of  an  adverse  claim.  Jb. 
§  1606;  lid. §410;  Woodv  Mann.  1  Sum- 
ner, 607;  McNeil  o.  Magee,  6  Mason,  269; 
YaUier  r.  Hinde,  7  Peters,  262;  Fitzsim- 
ixions  V.  Oeden,  7  Cninch,  2;  Boone  v. 
Chiles,  10  Peters,  177:  Payne  v.  Compton. 
2  Y.  &  C.  467 ;  Story  Ea.  PI.  §  603 ;  Howell 
V.  Ashmore,  1  Stockt.  (N.  J.)  82.  And  so 
a  purchaser,  with  notice  from  an  innocent 

I»urchaser  wittiout  notice,  is  entitled  to  the 
ike  protection.  For  otherwise,  it  would 
hHppen  that  the  title  of  such  a  bondjide  pur- 
chaser would  become  unmaricetable  in  his 
hands.  2  Story  Ek|.  PI.  Jur.  §  1608  a;  1  id. 
410,  and  cases  cited;  Varick  v.  Briggs, 
6  Paige,  828;  Bennett  v.  Walker,  1  WWt, 


130 ;  Jackson  v.  McChesney,  7  Cowen,  860 ; 
Jackson  v.  Henry,  10  John.  186;  Jackson 
V.  Ewer,  8  John.  678 ;  Demarest  v.  Wyn- 
coop,  3  John.  147.  But  where  a  bilf  is 
brought  for  discovery  and  to  set  aside  a 
mortgage,  which  the  plaintiff  alleges  was 
taken  by  the  defendant  witli  intent  to  de- 
fraud the  plaintiff,  the  defendant  cannot 
by  demurring  to  the  bill,  avoid  answering 
and  disclosing  the  time  when  his  mortgage 
was  executed,  or  whether  he  claims  to 
hold  the  land  b^  virtue  of  it;  or  from  dU- 
closing,  and,  if  m  his  power,  producing  the 
note  which  the  mortgage  purports  to  se- 
cure; or  from  stating  when,  where,  and 
in  whoee  presence,  and  for  what,  the  note 
was  given;  or  from  whom  the  considera- 
tion was  received,  and  to  whom  paid. 
Burns  v.  Hobbs,  29  Maine,  278 ;  see  pott^ 
pp.  679,  680 

In  Howell «.  Ashmore,  1  Stockt.  (N.  J.) 
82,  it  was  held  that  when  the  defendant  is 
charged  with  a  fraud,  and  that  he  has  pro- 
cured a  title  fraudulently,  and  is  firaudu- 
lently  setting  it  up  to  defeat  the  plaintiff, 
the  Court  of  Chancery  may  compel  such 
fraud-doer  to  disclose  the  fact  alleged  as  a 
fraud,  and  all  the  circumstance^  attending 
it,  in  order  that  the  Court  mny  determine 
whether  those  circumstances  establish  ihe 
ftnud.  And  it  is  a  proper  object  of  a  bill 
of  discovery  to  a^certam.  in  a  case  where 
the  defendant's  title  can  prevail  only  up'»n 
the  ground  of  his  being  a  Uma  fiit  pur- 
chaser, without  notice  of  the  plaintiff's 
title,  whether  Ae  had  tuck  notice,  and  to 
call  upon  him  to  disclose  all  the  dream- 
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III.  That  the 
discovery 
sought  is 
immaterial 
to  the  relief 
prayed. 


Ch.XIV.§2.  Upon  the  same  ground,  a  jointress  may,  in  many  casea,  demur  to 
a  bill  filed  against  her  for  a  discovery  of  her  jointure  deed,  if  the 
plaintiff  is  not  capable  of  confirming,  or  the  bill  does  not  offer  to 
confirm,  her  jointure,  and  the  facts  appear  sufficiently  upon  the 
face  of  the  bill:  though,  ordinarily,  advantage  is  taken  of  thb 
defence  by  plea.^ 

III.  A  defendant  is  not  compellable  to  discover  any  thing  im- 
material to  the  reUef  prayed  by  the  bill.^  Upon  this  ground, 
upon  a  bill  filed  by  a  mortgagor  against  a  mortgagee  to  redeem, 
and  seeking  a  discovery  whether  the  mortgagee  was  a  trustee,  a 
demurrer  to  the  discovery  was  allowed :  for,  as  there  was  no  trust 
declared  upon  the  mortgage  deed,  it  was  immaterial  to  the  plain- 
tiff whether  there  was  any  trust  reposed  in  the  defendant  or 
not.'  So,  where  a  bill  was  filed  by  the  lord  of  a  borough,  V^J' 
ing  a  discovery  whether  a  person  applying  to  be  admitted  a  tenant 
was  a  trustee  or  not,  a  demurrer  was  allowed :  ^  and  where  a  bill 
was  brought  for  real  estate,  and  sought  discovery  of  proceed- 
ings in  the  Ecclesiastical  Court  upon  a  grant  of  administration, 
the  defendant  demurred,  successfully,  to  that  discovery.*  la 
like  manner,  where  a  bill  was  filed  to  establish  an  agreement 
entered  into  before  marriage,  by  which  a  separate  estate  was 
secured  to  the  defendant's  wife,  and  prajring  a  discovery  of  several 
unkindnesses  and  hardships  which  the  defendant,  as  it  was  pre- 
tended, had  used  towards  his  wife,  to  make  her  recede  from  the 
agreement,  and  the  defendant  demurred  to  the  discovery,  the 
demurrer  was  allowed.^  But  in  general,  if  it  can  be  supposed 
that  the  discovery  may  in  any  way  be  material  to  the  plaintiff  for 

stances  which  may  go  to  probe  his  con- 
science upon  thai  point.  Howell  v.  Ash- 
more,  1  Stockt.  (N.  J.)  82;  seejxw^  p.  581, 
note 


1  Ld.  Red.  100 ;  Chamberlain  v.  Knnpp, 
1  Atk.  52;  Senhouse  v.  Eari,  2  Ves.  S. 
450;  see  also  Leech  v.  Trollop,  ib.  662, 
from  which  it  appears,  that  a  widow  is  not 
boand  to  discover  her  jointure  deed,  bj 
her  answer  (even  where  the  bill  offers  to 
confirm  it)  till  the  confirmation  has  been 
effected ;  see  pott^  Chap.  XLII.,  Production 
of  Documents. 

'  2  Ld.  Red.  191.  The  plaintiff  in  a  bill 
must  show  the  materialitv  of  the  dis- 
covery sought.  Lucas  v.  ^snk  of  Da- 
rien,  2  Stew.  280;  Leggett  v.  Postley,  2 
Paiffe,  601;  Ld.  Red.  191,  192;  Graham 
on  Jurisdiction,  488-490;  Hare,  Disco  v.  8; 
Wigram,  Dk.  (Am.  ed.)  158  etteq. ;  Stoiy 
£q.  PI.  §§  564-558;  1  Smith  Ch.  Pr.  (2d 
Am.  ed.)  204;  Newkirk «.  Willett,  2  Cainea 
Ca.  Er.  296;  Seymour  v.  Seymour,-4  John. 
Ch.  409;  Mclntyre  v.  Mancius,  8  John. 
Ch.  47;  see  Peck  v.  Ashley,  12  Met 
478.  Where  the  bill  seeks  relief  which 
the  Court  has  no  power  to  grant,  and  also 
seeks  a  discovery,  the  defendant  may  de- 


mur to  the  whole  bill,  if  it  do  not  atcf  thai 
a  suit  at  Law  is  pending,  or  it  abool  to  be 
brought,  in  which  a  discovery  may  be  ma- 
terial. Mitchell  «.  Green,  10  Met.  Ml; 
Pease  v.  Pesse,  8  Met.  395. 

Bat  when  the  bill  seeks  for  discoTtrr 
only,  and  not  for  relief  also,  the  d^eadaoit 
will  be  compelled  to  make  discoyevy,  if  the 
Court  can  suppose  that  it  can  be"  in  asy 
way  material  to  the  plaintiff,  in  Munoct  or 
defence  of  any  suit,  althongn  the  bfll  does 
not  aver  that  the  right  which  the  plaiirtiff 
seeks  to  enforce,  cannot  be  eetabUsbed 
without  the  aid  of  the  discoyery  songbu 
Peck  V.  Ashley,  12  Met.  478. 

This  objection  of  immaterialiu*  ipay  be 
to  the  whole  bill,  or  to  a  part  of  tbe'biH, 
or  to  a  pnrt  onlv  of  the  interrogatories,  er 
b)  a  particular  defendant  only.  Story  £q. 
PI.  §  568;  Hare  on  Discov.  139-161.'  For 
form  of  a  demurrer  for  immaterialitr,  see 
Story  Eq.  PI.  §  567;  Willis,  475. 

<  Harvey  v.  Morris,  Rep.  t.  Finch,  214. 

^  Lord  Montague  v.  Dudman,  2  Ves.  S. 
896  898 

<*Baker  v.  Pritchard,  2  Atk.  388. 

0  Hmcka  9.  Nelthorpe,  1  Vera.  204. 
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the  purposes  of  the  suit,  the  defendant  will  be  compelled  to  make  Ch.xiV.§2. 
it ;  *  thus,  where  a  bill  called  for  a  discovery  of  cases  laid  before  "-^"^ — -^ 
counsel,  and  their  opinion,  Lord  Eldon  held,  that  the  plaintiff  had 
no  right  to  a  discovery  of  the  opinions  of  counsel,  but  only  of  the 
oases.^    And  now,  the  cases,  if  prepared  subsequently  to,  or  in 
contemplation  of,  the  litigation,  are  also  protected.* 

IV.  The  last  case  brings  us  to  the  consideration  of  those  causes  rv.  On  the 
of  demurrer  to  discovery,  which  are  the  consequence  of  the  privi-  ^^^^ 
lege  resulting  from  professional  confidence.*  The  privilege  con-  confidence. 
ferred  by  this  species  of  confidence  applies,  though  in  a  different 
degree,  to  both  the  adviser  and  the  cUent.*  The  application  of 
the  rule,  with  regard  to  professional  confidence,  to  discovery  re- 
quired from  the  client,  has  been  exemplified  in  the  case  already 
referred  to  of  Richards  v.  Jackson^  in  which  Lord  Eldon,  as  we 
have  seen,  held,  that  if  the  demurrer  had  been  confined  to  the 
discovery  of  the  opinions,  it  would  have  been  good ;  and  the  rule 
has  since  been  extended  to  exempt  a  defendant  from  the  discovery 
of  the  case  itself,  and  to  all  confidential  communications  which 
have  passed  in  the  progress  of  the  cause  itself  and  with  reference 
to  it  before  it  was  instituted ;  •  and  also  to  letters  written  by  a 
defendant  to  his  solicitor,  after  a  dispute  between  him  and  the 
plaintiff  had  arisen,  with  the  view  to  taking  the  opinion  of  counsel 
upon  the  matter  in  question,  and  which  afterwards  became  the 
subject  of  the  suit.^  The  rule  also  extends  to  all  observations, 
notes,  and  remarks  made  by  counsel  upon  their  briefs,  but  the 
briefs  themselves,  so  far  as  they  are  copies  of  matter  otherwise 
pMxdiuris^  and  counsel's  indorsement,  or  note  of  any  order  made 
by  the  Court,'  are  not  privileged. 

The  rule  has  been   adopted  out  of  regard  to  the  interests  of  origin  of  the 
justice,  which  cannot  be  upholden,  and  to  the  administration  of  P"i^ap*«* 
justice,  which  cannot  go  on,  without  the  aid  of  men  skilled  in 
jurisprudence,  in  the  practice  of  the  Courts,  and  in  those  mat- 
ters affecting  rights  and  obligations  which    form  the  subject  of 
all  judicial  proceedings.    If  the   privilege   did  not  exist  at  all. 


1  L<L  Red.  108. 

*  Richards  v.  Jackson,  18  Yes.  472. 

»  Pott,  p.  678. 

4  Wigram,  Discov.  (let  Am.  ed.)  88,  84, 
pi.  186;  Story  Eq.  PI.  §§  699-602;  1  Greenl. 
£▼.  §  286  et'seq.,  and  cases  in  notes;  Ores- 
ley  En.  Ev.  278-284;  Brown  v.  Payson, 
6  N.  H.  448;  Foster  v.  HalU  12  Pick.  89; 
Wright  V.  Mnyo,  6  Sumner^s  Yes.  280  a, 
and  notes;  Aiken  v.  Kilbume,  27  Maine, 
251;  Brazier  V.  Fortune,  10  Ala.  516;  Bee- 
son  V.  Beeson,  9  Barr,  279. 

ft  See  also,  on  this  sabject,  pott,  Chap. 
XLIJ.,  Production  of  Doctmenit ;  2  Sugd. 
Y.  &  P.  (7th  Am.  ed.)  1061  et  teq.,  and 
notes.  And  it  is  quite  possible  tlutt  the 
client  may  be  compelled  to  disclose  the 


facts  when  his  professional  adviser  would 
be  boand  to  withhold  them.  Story  Eq. 
PI.  §  699,  note;  Preston  v.  Carr,  1  Y:  &  J. 
176,  179;  Hare,  Discov.  174,  176;  Green- 
law V.  Kinir,  1  Beav.  187. 

•  Garland  v.  Scott,  8  Sim.  396 ;  Bolton 
V.  Corporation  of  Liverpool,  ib.  467,  487 ; 
1  M.  &  K.  88,  98;  Un^rhes  v.  Biddulph, 
4  Russ.  190;  Woods  v.  Woods,  4  Hare,  88, 
86;  Jenkins  v.  Bushbv,  L.  R.  2  Eq.  647; 
12  Jur.  N.  S.  668,  V.  0.  K. 

7  Vent  r.  Pacey,  4  Russ.  193;  Greenough 
V.  Gaskell,  1  M.  &  K.  98, 101. 

8  Walsham  v.  Stainton,  2  H.  &  M.  1. 

•  Nicholl  V.  Jones,  18  W.  R.  461,  Y.  a 
W.;  2H.  &M.  688. 
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CH.xrv.§2.  every  one  would  be  thrown  upon  his  own  legal  resources;   de- 

T    - '  prived  of  all  professional  assistance,  a  man  would  not  venture  to 

consult  any  skilftil  person,  or  would  only  dare  to  tell  his  coun- 

How  far  sellor  half  his  case.^    Unless,  however,  the  communication  has  a 

^IJ^ct*^        direct  reference  to  the  subject  of  the  dispute,  the  party  himself  has 

riJif^'^e*^      uo  privilege:  he  is,  in  other  respects,  bound  to  disclose  all  he 

knows  and  believes  and  thinks  respecting  his  own  case ;  and  he 

must  disclose  the  cases  he  has  laid  before  counsel  for  their  opinion, 

unconnected  with  the  suit  itself.* 

Histonr  of  Sir  James  Wigram  V.  C.  has  stated  the  history  of  the  law  upon 

this  subject,  in  the  following  terms :  "  The  first  point  decided 
upon  this  subject  was,  that  communications  between  solicitor  and 
cHent  pending  litigation,  and  with  reference  to  such  litigation, 
were  privileged ;  upon  this  there  is  not  at  this  day  any  question. 
The  next  contest  was  upon  communications  made  before  litigation, 
but  in  contemplation  o^  and  with  reference  to,  litigation  which 
was  expected  and  afterwards  arose;  and  it  was  held,  that  the 
privilege  extended  to  these  cases  also.  A  third  question  then 
arose,  with  regard  to  communications  after  the  dispute  between 
the  parties,  followed  by  litigation,  but  not  in  contemplation  o^ 
or  with  reference  to  that  litigation;  and  these  conmiunications 
were  also  protected.*  A  fourth  point  which  appears  to  have 
called  for  decision,  was  the  title  of  a  defendant  to  protect  from 
discovery  in  the  suit  of  one  party,  cases  or  statements  of  feet  made 
on  his  behalf  by  or  for  his  solicitor  or  legal  adviser,  on  the  subject^ 
matter  in  question,  after  litigation  commenced  or  in  contemplation 
of  litigation,  on  the  same  subject,  with  other  persons,  with  the 
view  of  asserting  the  same  right.  This  was  the  case  of  Combe  v. 
The  Corporation  of  London,^  The  question  in  that  suit  was  the 
right  of  the  corporation  to  certain  metage  dues,  and  the  answer 
stated  that  other  persons  had  disputed  the  right  of  the  corporation 
to  metage,  and  that  they  had  in  their  possession  cases  which  had 
been  prepared  with  a  view  to  the  assertion  of  their  rights  against 
such  other  parties,  in  contemplation  of  litigation,  or  after  it  had 
actually  commenced;  Sir  J.  L.  Knight  Bruce  held,  tliat  those 
cases,  relating  to  the  same  question,  but  having  reference  to  di^ 
putes  with  other  persons,  were  within  the  privilege;  and  I 
perfectly  concur  with  that  decision."  *^ 

The  case  before  Sir  James  Wigram  was  a  bill  for  specific  per- 

i  Per  Lord  Brougham  in  Greenongh  9.  Story  Eq.  PI.  §  600.  Beltshooverr.  Blr^- 

Gaskell,  1  M.  &  K.  108.  stock,  3  Watts,  20 ;  Foster  o.  Halt,  IS  Pick. 

3  lb  100,  101.  89,  92,  98,  99. 

<  Bolton  V.  Corporation  of  Liverpool,  '^  1  i .  &  C.  C.  C.  681,  650;    see  abo 

8  Sim.  467, 487;  1  H.  &  K.  88, 98;  Huglies  Holmes  v.  Baddelej,  1  PhiL  476,  480;  9 

«.  Biddulph,  4  Ru86.  190;  Vent  v.  Pacev,  Jur.  289. 

ib,  198;  Clagett  v.  Phillips,  2  Y.  &.  C  C.  «  Lord  Walsingham    t7.    Goodricke,  S 

C.  82,  86;  7  Jur.  81;  1  Greenl.  £v.  §  240;  Hare,  124. 
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formahce  by  a  purchaser,  and  daring  the  treaty  for  the  sale  and  CH.XlY.§a. 
purchase  of  the  estate,  but  before   any  dispute  had  arisen,  the  ""—    y    — ' 
defendant,  the  vendor,  from  time  to  time  consulted  his  solicitor  on  Communi- 
the  subject,  and  written  communications  passed  between  them.  A  ^uStoiTbe- 
question  arose,  upon  a  motion  for  the  production  of  documents,  fore  dispute, 
whether  these  communications  were  privileged,  regard  being  had 
to  the  circumstance  that  they  took  place  before  any  dispute  arose, 
though  with  reference  to  the  very  subject  in  respect  of  which  that 
dispute  had  since  arisen ;  and  his  Honor  decided,  chiefly  upon  the 
authority  of  Maddiffe  v.  Furaman^  that  such  communications 
were  privileged,  so  far  only  as  they  might  be  proved  to  contain 
legal  advice  or  opinions,  but  not  otherwise.* 

This  case  of  Itadcliffe  v.  Fursman  is  commonly  referred  to  as  a  cases  for 
leading  case,  upon  the  extent  to  which  the  privilege  applies,  in  pro-  opi°io°  ^ 
tecting  cases  laid  before  counsel  for  their  opinion.  The  defend- 
ant, in  that  cause,  demurred  to  so  much  of  the  bUl  as  required 
him  to  discover  an  alleged  case,  the  name  of  the  counsel,  and  the 
opinion  given  upon  it.  The  demurrer  was  overruled  as  to  the  first 
point,  but  allowed  as  to  the  second  and  third  by  Lord  King,  and 
the  decision  was  affirmed  in  the  House  of  Lords.  This  decision 
has  been  firequently  mentioned  with  disapprobation;  but  having 
been  made  by  the  House  of  Lords,  its  authority  is  recognized, 
though  only  to  the  extent  to  which  it  strictly  applies.  Lord 
Brougham,  in  commenting  upon  it,  observed:  ^^Even  by  the 
report,  and  certainly  by  the  printed  cases,  which  I  have  examined, 
together  with  my  noble  and  learned  predecessor,  it  appears  plain, 
that  the  record  did  not  show  any  suit  to  have  been  instituted,  or 
even  threatened,  at  the  time  the  case  was  stated  for  the  opinion  of 
counsel ;  and  the  decision  being  upon  the  demurrer,  the  Court  had 
no  right  to  know  any  thing  which  the  record  did  not  disclose." 
**  So  fkr  this  decision  rules,  that  a  case  laid  before  counsel  is  not 
protected ;  that  it  must  be  disclosed.  But  the  decision  does  not 
rule  that  disclosure  must  be  made  of  a  case  laid  before  counsel  in 
reference  to,  or  in  contemplation  of,  or  pending  the  suit  or  action, 
for  the  purposes  of  which  the  production  is  sought."  ' 

The  privilege  arising  fi*om  professional  confidence,  as  it  respects  j^^^^  ^^^ 
the  legal  advisers,  is  of  a  more  extended  nature :  **•  As  regards  qtuilified  as 
them,  it  does  not  appear  that  the  protection  is  qualified  by  any  ^n^bjanj 
reference  to  proceedings  pending  or  in  contemplation.^     If,  touch-  reference  to 


1  8  Bro.  P  G.  ed.  Toml.  614;  and  see 
Mornington  v.  Murnington,  2  J.  &  H.  697. 

*  Se«  observations  of  V.  C.  Wood  on 
Lord  Walsingham  «.  Qoodricke,  in  Man- 
ser 9.  Dix,  1  K.  &  J.  451,  468. 

*  Bolton  V.  Corporation  of  Liverpool,  1 
M.  &  K.  95,  96;  C.  P.  Coop.  t.  Brongh. 
S4y  26 ;  see  Kias  v.  Northern  and  Eastern 


Railway  Company,  8  M.  &  C.  866;  2  Jur 
296. 

4  Foster  v.  Hall,  12  Pick.  89, 98  tt  teq. 
1  Greenl  £v.  §  240;  Story  Eq.  PI.  §  600 
Wilson  v.  Tronp,  7  Jolin.  Ch.  26,  88,  39 
Beltzhoover  v.  Blackstock,  8  Watts,  20 . 
March  v.  Ludlum,  8  Sand.  Ch.  86 ;  Moore 
V.  Bray,  10  Barr,  619;   2  Sogd.  Y.  &  P. 
(7th  ^.  ed.)  1068. 
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proceedings 
pending  or 
m  contem- 
plation. 


Gh.xiv.§2.  ing  matters  that  come  within  the  ordinary  scope  of  profes8i<»ial 
employment,  they  receive  a  communication  in  their  professioiial 
capacity,  from  a  client,  and  for  his  benefit,  in  the  transaction  of 
his  business,  or,  which  amounts  to  the  same  thing,  if  they  commit 
to  paper,  in  the  course  of  their  employment  on  his  behalf  matters 
which  they  know  only  through  their  professional  relation  to  the 
client,  they  are  not  only  justified  in  withholding  such  matters,  but 
bound  to  withhold  them ;  and  will  not  be  compelled  to  disclose 
the  information,  or  produce  the  papers,  in  any  Court  of  Law  or 
Equity,  either  as  party  or  as  witness.  If  this  protection  were  con^ 
fined  to  cases  where  proceedings  had  commenced,  the  rule  would 
exclude  the  most  confidential,  and,  it  may  be,  the  most  important, 
of  all  communications :  those  made  with  a  view  of  being  prepared 
either  for  instituting  or  defending  a  suit,  up  to  the  instant  that  the 
process  of  the  Court  issued."  **  The  protection  would  be  insuflident 
if  it  only  included  communications  more  or  less  connected  with 
judicial  proceedings:  for  a  person  oftentimes  requires  the  aid  of 
professional  advice,  upon  the  subject  of  his  rights  and  liabilitiefl, 
with  no  reference  to  any  particular  litigation,  and  without  any 
other  reference  to  litigation  generally  than  all  human  afi&drs  have, 
in  so  far  as  every  transaction  may,  by  possibility,  become  the  sub- 
ject of  judicial  inquiry.  It  would  be  most  mischievous,  said  the 
learned  Judges  in  the  Common  Pleas,^  if  it  could  be  doubted 
whether  or  not  an  attorney,  consulted  upon  a  man^s  title  to  an 
estate,  was  at  liberty  to  divulge  a  flaw."  ^  In  Herring  v.  Clobery* 
in  which  a  solicitor  was  examined  as  a  witness,  Lord  Lyndhurst 
said :  ""  Where  an  attorney  is  employed  by  a  client  professionally, 
to  transact  professional  business,  all  the  communications  that  paas 
between  the  client  and  the  attorney  in  the  cause,  and  for  the  pur- 
pose of  that  business,  are  privileged  communications:  and  the 
privilege  is  the  privilege  of  the  client,  and  not  of  the  attorney" 
Does  not  Communications  to  a  solicitor  made,  not  by  his  client,  but  by 

apply  to  com-  third  parties,  and  information  acquired  by  such  sohcitor  fi:t>m  col- 
to  solicitor  by  lateral  sources,  are  not  privileged  from  disclosure,  even  though 
third  parties,    g^jj^  communications  are  made  to,  and  information  acquired  by, 
him  in  his  character  of  solicitor,  and  solely  by  reason  of  his  filling 
that  character.* 


1  Cromack  v.  Heathoote,  2  Brod.  & 
Bing.  6. 

3  Lord  Brougham  in  Greenoogh  v.  Gas- 
kell,  1  M.  &  K.  101,  102;  C.  P.  Coop,  t 
Brough.  98;  Story  £q.  PI.  §  600,  and  note. 
The  attorney  is  not  bound  to  produce  title- 
deeds,  or.  other  documents,  left  with  him 
by  his  client  for  professional  advice ;  though 
he  may  be  examined  to  the  fact  of  their 
existence,  in  order  to  let  in  secondaiy  evi- 
dence of  their  contents,  which  must  be 
from  some  other  source  than  himself.    1 


Greenl.  Ev.  §  241;  Wright  v.  liaytr,  6 
Sumner's  Yes.  280,  note  (a);  Buik  ef 
Utica  V.  Mersereau,  8  Barb.  Ch.  &S8. 

8  1  Phil.  91;  6  Jur.  202;  aee  abo  Cap- 
mael  v.  Powis,  1  Phil.  687, 692;  and  ttefc 
it  is  the  privilege  of  the  client,  aee  JRit 
Cameron*s  Coalbrook,  &c..  Railway  OoB- 
panv,  26  Beav.  1,  4. 

«  Ford  V.  Tennant,  82  Benv.  ICl;  tm4 
see  Gore  v.  Bowser,  6  De  G.  &  S.  90^  8S; 
S.  C.  nam.  Gore  v.  Uazria,  16  Jnr.  116& 
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Although  the  general  rule  is,  as  laid  down  in  the  above  case, 
that  a  counsel  or  solicitor  cannot  be  compelled,  at  the  instance  of 
a  third  party,  to  disclose  matters  which  have  come  to  his  knowl- 
edge in  the  conduct  of  professional  business  for  a  client,  even 
though  such  business  had  no  reference  to  legal  proceedings,  either 
existing  or  in  contemplation :  there  is  no  doubt  that  the  privilege 
will  be  excluded,  where  the  communication  is  not  made  or  received 
professionally,  and  in  the  usual  course  of  business,^  and  during  the 
existence  of  the  professional  relation.  Thus,  a  communication 
made  to  an  attorney  or  solicitor,  in  the  character  of  steward,  either 
before  the  attorney  or  solicitor  was  employed  as  such,^  or  after  his 
employment  has  ceased,  will  not  be  protected  from,  disclosure ; ' 
and  so,  where  an  attorney  had  been  consulted  by  a  firiend,  because 
he  was  an  attorney,  yet  refused  to  act  as  such,^  and  wafi,  therefore, 
applied  to  only  as  fiiend,'  or  where  the  matter  communicated  was 
not  in  its  nature  private,  and  could  in  no  sense  be  termed  the  sub- 
ject of  a  confidential  disclosure.*  In  all  such  cases,  the  matters  to 
be  disclosed  cannot  be  said  to  be  matters  which  the  professional 
adviser  has  learnt  by  communication  with  his  client,  or  on  his 
client^s  behalf  or  as  matters  which  were  conmiitted  to  him  in  his 
capacity  of  attorney,  or  which,  in  that  capacity  alone,  he  came  to 
know.^  And  so,  where  an  attorney  is,  as  it  were,  a  party  to  the 
original  transaction,  as  if  he  be  the  attesting  witness  to  a  deed,  he 
may  be  called  upon  to  disclose  f^cta  relating  to  its  execution,  or  as 
to  an  erasure  made  by  himself  in  a  deed  or  will ;  ^  if,  also,  he  was 
present  when  his  client  was  sworn  to  an  answer  in  Chancery,  he 
may  be  called  upon  to  disclose  the  fact ;  *  and  if  he  has  been  em- 
ployed as  the  agent  of  a  party,  and  does  not  gain  his  knowledge  of 
the  ^Bicts,  as  to  which  the  discovery  is  required,  merely  in  his  rela- 
tion of  attorney  to  his  client,  the  rule  will  not  apply :  for,  in  such 
cases,  there  was  no  professional  confidence,  and  he  stands  in  the 
same  situation  as  any  other  person.^^ 

8  Sandford  v.  Remington,  2  Yes.  J.  189; 
Taylor  on  Evid.  f§  867,  868;  1  Phil,  on 
Evid.  128. 

*  Doe  v.  Andrews,  2  Cowp.  846 ;  Taylor 
on  Evid.  §  867. 

10  Morgan  t;.  Shaw,  4  Mad.  64,66.  67; 
see  also  uesborough  v.  Rawlins,  8  M.  os  C 
616;^  Jur.  126. 

The  person,  called  as  a  witnesis,  or  made 
defendant  to  a  bill,  must  have  learned  the 
matter  in  qaestion  only  as  counsel,  or 
attorney,  or  solicitor,  and  not  in  any  or  her 
way.  If,  therefore,  he  were  a  party  to  the 
transaction,  and,  especially,  if  he  were  h 
partj^  to  a  fraud  (and  the  case  may  be  put 
of  his  becoming  an  informer,  after  bemg 
engaged  in  a  conspiracy),  that  is,  if  he 
were  actmg  for  himself,  although  he  might 
be  employed  for  another,  he  would  not  be 
protected  from  the  discovery;  for  in  each 


Ch.XIV.§3. 


Applies  only 
to  such  com- 
munications 
as  are  pro- 
fessional. 


Does  not 
applv,  where 
the  legal 
adviser  is  a 
party  to  the 
transaction; 

or  has  not 
gained  his 
knowledge  in 
his  profes- 
sional charac- 
ter. 


1  Greenongh  v.  Gaskell,  1  M.  &  K.  98, 
104;  Walker  v.  Wildman.  6  Mad.  47;  see 
also  Desborough  v.  Rawlins,  8  M.  &  C. 
615 ;  2  Jur.  126.  And  the  privilege  is  de- 
stroyed if  the  information  is  subsequently 
communicated  to  the  solicitor  from  another 
source.  Lewis  v.  Pennington,  6  Jur.  N. 
S.  478;  8  W.  R.  466,  M.  K. 

«  Cults  r.  Pickering,  1  Ventris,  197. 

»  Wihon  r.  Rastall,  4  T.  R.  768;  Story 
Eq.  PI.  §  602;  1  Greenl.  Ev.  §  244. 

^  If  a  party  has  been  requested  to  act 
as  solicitor,  and  the  communication  has 
been  made,  under  the  impression  that  the 
request  has  been  acceded  to,  it  is  privi- 
leged.   Smith  V.  Yell,  2  Curtis,  667. 

«  Rex  V.  Watkinson,  2  Stra.  1122. 
7  Greenottgh  v.  GaskeU,  1  M.  &  K.  98, 
104. 
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Privilege  will 
not  extend  to 
other  profes- 
sions; 

nor  to  agents 
or  stewards; 

nor  to  convey- 
ancersj  who 
are  neither 
counsel  nor 
solicitors. 


Privilege 
extends  to 
interpreters, 
or  agents, 
between 
solicitor  and 
client;  and  to 
representa- 
tives of  the 
party;  and  to 
agent  to  col- 
lect evidence; 


The  privilege  will  also  be  excluded,  with  regard  to  commonica- 
tions  to  members  of  other  professions  than  the  Law :  it  has,  there- 
fore, been  held  not  to  extend  to  clergymen ;  ^  nor  to  physicians  or 
medical  advisers ;  ^  nor  will  it  extend  to  mere  agente  or  stewards;* 
it,  however,  applies  to  scriveners ;  ^  and  also  to  coonseL*  It  has, 
however,  been  held  that  it  does  not  extend  to  communications 
made  to  persons  acting  as  conveyancers,  who  are  neither  counsel 
nor  solicitors ;  thus,  in  the  JSotUh  Sea  Company  v.  DoBiffe,  referred 
to  in  VdiUant  v.  Dodefmead^  a  Mr.  Gambler,  who  had  settled  cer- 
tain articles,  is  reported  to  have  demurred  to  the  discovery  songht 
from  him,  as  to  the  alterations  in  those  articles,  on  the  ground  that 
he  was  counsel  for  the  company ;  and  it  is  stated  that  the  demur- 
rer was  overruled :  ^^  for  that  what  he  knew  was  as  the  conveyancer 
only.''  ^  It  has  also  been  held,  that  the  privilege  will  not  apply  to 
one  who  has  been  consulted  confidentially  as  an  attorney,  when  in 
fact  he  was  not  one.^ 

A  person  who  acts  as  an  interpreter,*  or  agent,^^  between  an  at- 
torney and  his  client,  stands  in  the  same  situation  as  the  attorney; 
and  the  rule  has  also  been  held  to  apply  to  the  clerk  of  the  coun- 
sel or  solicitor  consulted  ;^^  and  the  privilege  extends  to  the 
representatives  of  the  party  as  against  third  persons,  but  not  as 


case  his  knowledge  would  not  be  acquired 
solely  by  his  being  employed  profession- 
ally.  Story  £q.  n.  §  601;'  1  Greenl.  £v. 
§§  242,  244. 

An  attorney  may  be  compelled  to  dis- 
close the  name  of  tne  person  by  whom  he 
was  retained;  the  character  in  which  his 
client  employed  him;  the  time  when  an 
instrument  was  executed,  or  put  into  his 
hands,  but  not  its  condition  and  appear- 
ance at  that  time ;  his  clients  handwriting; 
and  various  other  matters,  for  an  enumera- 
tion of  which,  see  2  Sugd.  V.  &  P.  (7th 
Am.  ed.)  1068,  and  notes;  1  Greenl.  £v. 
§  246. 

So  if  an  attorney  put  his  name  to  an  in- 
strument MS  a  witness,  his  signature  binds 
him  to  disclose  all  that  pnssed  at  the  time, 
respecting  the  execution  of  the  instrument. 
Bank  of  Utica  v.  Mersereau,  8  Barb.  Ch. 
628;  2  Sugd.  V.  &  P.  (7th  Am.  ed.)  1063. 

1  Taylor  on  Evid.  §  888;  1  Greenl.  Ev. 
§  247 ;  Commonwealth  v.  Drake,  16  Mass. 
161. 

3  Duchess  of  Kingston's  case,  11  Harg. 
St  Tr.  248;  8.  C  20  How.  St  Tr.  672; 
Greenough  o.  Gaskell,  u6t  sap, ;  1  Greenl. 
§  248, note;  Hewitt  v.  Prime,  21  Wend.  79. 

«  Vaillant  v.  Dodemead,  2  Atk.  624; 
Wilson  V.  Rastall,  4  T.  R.  768.  As  to 
bankers  and  clerks,  seeLoydv.  Freshfield, 
2  Car.  &  P.  826. 

4  Harvey  v.  Clayton,  2  Sw^nst.  221,  n. 
(o). 

«  Roth  well  v.  King,  2  Swanst  221,  n. 
(a);  Spencer  V.  LuttroU,  and  Stanhope  v. 
Kott,t{k 


The  privilege  of  clients  to  have  th«ir 
communications  to  counsel  kept  accret, 
extends  in  New  Hampshire,  not  only  to 
communications  made  to  professional  mai, 
but  to  those  made  to  any  other  pefsoo  em- 
ployed to  manage  a  cause  aa  couoaeL 
BeHn  V  Quimby,  6  X.  H.  94. 

An  attorney,  who,  in  his  proleasaanal 
character,  has  received  from  the  owner  of 
property  confidential  communicatioBs  on 
the  subject  of  a  transfer  of  it,  which  is 
subsequently  made,  cannot  be  exaoiined, 
against  the  consent  of  the  ^pantee,  hi  rela- 
tion to  such  communication.  Fostw  «. 
Hull,  12  Pick.  89. 

«  2  Atk.  626. 

7  Ihii, ;  and  see  Turquand  v.  Knight,  2 
M.  &  W.  100,  as  to  certificated  coover' 
ancers. 

8  Fountain  v.  Young,  6  Evp  118;  bat 
see  Galley  «.  Richards,  19  BeaT.  401,  404. 

0  Du  Barr^  v.  Livette,  Peake,  N.  P.  a 
77,  78,  explained  4  T.R.  766;  see  Jacksoa 
V.  French,  8  Wend.  887 ;  Andrews  r.  Solo- 
mon, 1  Peters  C.C.  826;  Parker  v.  Carter, 
4  Munf.  278. 

u  Parkins  v.  Hawkshaw,  2  Stark.  N.  P. 
289;  Reid  «.  Langlois,  1  M'N.  &  G-  eST, 
688;  14  Jar.  467,  470;  Rossell  «.  Jackson, 
9  Hare,  887;  16  Jar.  1117;  Goodall  c. 
LitUe,  1  Sim.  N.  S.  166;  16  Jar.  809; 
Hooper  t).  Gumm,  2  J.  &  H.  60S. 

u  Taylor  ».  Foster,  2  Car.  &  P.  196; 
Foote  V.  Havne,  1  Car.  &  P.  646;  1  Ry.& 
M.  166;  see'l  Greenl.  Ev.  §  239;  Foetter  r. 
Hall,  12  Pick.  98;  Jackaon  v.  Frofech,  S 
Wend.  887. 
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between  different  claimants  under  him.^    The  privilege  extends  to  Oh.  XIV.  §2. 
communications  with  an  unprofessional  agent,  employed  to  collect  ^       y    ^' 
evidence;^  and  also  to  communications  with  a  Scotch  solicitor 
and  law  agent,  resident  in  England.* 

The  privilege  does  not  cease  upon  the  solicitor  afterwards  becom-  and  does  not 
ing  interested  in  the  matters  in  question  in  the  suit;*  nor  upon  ^^Jbe- 
his  beinc:  struck  off  the  rolls.*  coming 

The  propriety  of  the  distinction  which  has  been  made  between  j.    ^     *  ^ 
the  extent  of  the  privilege,  as  it  affects  the  client  and  as  it  affects  the  distinc- 
the  solicitor,  has  been  doubted.*    Upon  this  point,  Sir  J.  L.  Enight  tKe*«tentof 
Bruce  V.  C.  ssdd :  "  I  confess  myself  at  a  loss  to  perceive  any  the  piwiiege, 
substantial  reason,  in  point  of  difference,  or  principle,  or  conven-  the  client, 
ience,  between  the  liability  of  the  client,  and  that  of  his  counsel,  J^  ^,^^ 
or  solicitor,  to  disclose  the  client's  communications  made  in  confi-  tiveij. 
dence  professionally  to  either ;  ^  ^  and  upon  the  same  point,  Sir  R. 
T.  Kindersley  V.  C.    observed:   "If  I    could,  upon  authority, 
determine  the  abstract  point  which  has  been  argued,  tHZ.,  whether 
the  privilege  of  the  client  is  as  extensive  as  that  of  the  solicitor,  I 
should  be  glad  to  remove  the  anomaly  by  which  it  seems,  that 
where  the  solicitor  is  interrogated,  and  objects,  because  it  would 
be  calling  on  him  to  divulge  matters  which  passed  in  the  relation 
of  solicitor  and  client,  then  there  is  a  privilege  without  more : 
whether  such  matters  relate  to  an  actual  or  contemplated  litigation 
or  not ;  and  yet,  if  the  same  questions  are  put  to  the  client,  then 
when  his  privilege  is  in  question,  he  is  to  be  told  that  he  has  a  less 
privilege  than  he  would  have  through  his  solicitor,  if  the  latter 
were  questioned.    So  great  an  anomaly,  so  inconsistent  and  absurd 
a  rule,  I  should  be  glad  to  take  on  myself  to  say  is  not  the  rule  of 
this  Court,  and  that  there  is  no  such  distinction.    When  Meid  v. 
Langlois  *  was  cited  to  me,  it  did  appear,  at  first  sight,  that  it 
established  the  broad  proposition  contended  for ;  and  I  should  cer- 
tainly have  followed  that  case  if  it  did  so ;  but,  on  ftirther  exami- 
nation, though  that  case  does  not  establish  the  contrary,  yet  I  think   • 
it  was  not  the  intention  of  Lord  Cottenham  to  lay  down  the  gen-      • 
eral  proposition :  that  point  he  did  not  decide ;  nor  do  the  cases  of 

1  Wigram  on  Disc.  82 ;  see  also  Park-  prosecution  of,  or  defence  to,  a  claim  to  the 

hunt  r.  Loivten,  1  Mer.  391,  402;  Russell  mntter  in  dispute,  are  privileged. 

V.  Jackson,  M  mip. ;  Gresley  v.  Mousley,  ^  Lawrence  v.  Campbell,  4  Drew.  485; 

2  K.  &  J.  288;  Tugwell  v.  Hooper,  10  see  also  Bunbuiy  r.  Bunburj,  2  Beav.  178, 

Beav.  848,  860 ;  Kee  1  Greenl.  £v.  %  289.  176,  where  the  question  was  as  to   an 

s  Steele  v.  Stewart,  1  Phil.  471,475;   9  opinion   by  a  Dutch  counsel.     And  see 

Jur.  121 ;  Lafone  v.  Falkland  Island  Com-  Churton  v.  Frewen,  2  Dr.  &  Sm.  890. 

5 any,  4  R.  &  J.  84;  Walsham  v.  Stainton,  ^  Chant  v.  Brown,  7  Hare,  79. 

II.  &  M.  1 ;  see  also  Kerr  v.  Gillespie,  7  '  Lord  Cholmondeley  x.  Lord  Clinton, 

Beav.  572;   Simpson  «.  BrowD,  88  Beav.  19  Yes.  268. 

482.    And  in  the  recent  decision  of  Boss  p.  <  AnUy  571,  n.  5 ;   Stoiy  Eq.  PI.  §  599, 

Gibbs,  and  Gibbs  v.  Ross,  L.  R.  8  Eq.  522,  note. . 

it  was  held  generally  that  communications  7  Pearse  v.  Peane,  1  De  G.  &  S.  12,  26; 

with  an  unprofessional  agent  in  anticipa-  11  Jur.  52. 

tion  of  litigation,  and  with  a  riew  to  the  <  1  M*N.  &  G.  627,  688;  14  Jur.  467, 

469. 

YOL.  L  87 
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Recent  cases 
on  the  privi- 
lege as 
affecting  the 
client. 


Ko  difibrende 
between 
cases  for 
opinion  and 
other  com- 
mimications 
of  fact. 

Rule  confined 
to  communi* 
cations  with 
legal  adviserB. 


Privilege  does 
not  attach 
where  solic- 
itor is  party 
to  a  fraud. 


Pearse  y.Pearse^  and  FoUett  v.  Jefferyes*  so  lay  it  down  as  to 
enable  me  to  say  I  can  follow  them.  If  tliat  point  is  to  be  dedded^ 
it  must  be  by  a  higher  authority  than  mine.^ 

The  more  recent  cases  upon  the  privilege,  as  it  affects  the  client^ 
are  very  numerous ;  and  although  it  is  difficult,  if  not  impossible, 
to  extract  any  clear  rules  from  them  as  to  the  extent  of  the  priTi- 
lege,  it  may  be  said  that  their  tendency  is  to  make  the  rules  the 
same,  whether  the  discovery  is  sought  from  the  solicitor  or  client ;  * 
and  in  matters  of  title,  this  seems  to  have  been  decided.* 

There  does  not  seem  to  be  any  difference,  in  principle,  between 
cases  stated  for  opinion,  and  other  communications  of  matters  of 
fact  between  a  client  and  his  professional  advisers.* 

The  privilege  is,  however,  confined  to  legal  advisers :  for  it  has 
been  held,  that  although  a  defendant  in  a  suit  cannot  be  compelled 
to  discover  or  produce  letters,  between  himself  and  his  solicitoci 
subsequently  to  the  institution  of  the  suit,  and  in  relation  thereto, 
yet^  where  there  are  more  defendants  than  one,  they  are  bound  to 
discover  letters,  and  copies  of  letters,  which  have  passed  between 
them  with  reference  to  their  defences.^ 

Where  a  solicitor  is  party  to  a  fraud,  the  privilege  does  not 
attach  to  the  communications  with  him  upon  the  subject :  because 
the  contriving  of  a  fraud  is  not  part  of  his  duty  as  solicitor ;  •  and 
it  seems,  that  it  is  the  same  where  the  communications  are  with  a 
view  to  effecting  any  illegal  purpose.*  In  order,  however,  to  pre- 
vent the  privilege  attaching,  the  bill  must  contain  allegations 
specifically  connecting  the  solicitor  with  the  fr^ud  or  illegal  act.** 
Questions  concerning  privileged  communications  arise  more  fire- 
quently  upon  applications  for  the  production  of  documents,  than 
upon  demurrers  to  discovery ;  and  the  subject  is,  therefore,  more 
fiilly  considered  under  that  title.^ 


1  IDeG.  &S.  12;  11  Jur.  62. 

a  1  Sim.  N.S.I;  16  Jur.  118. 

«  Thompson  i?.  Falk,  1  Drew.  21,  26. 

^  The  following  are  some  of  the  more 
recent  decisions:  Nias  v.  Northern  and 
Eastern  Railway  Company,  8  M.  &  C.  866, 
867 ;  2  Jur.  296 ;  Bnnbury  v.  Bunbuiy,  2 
Beav.  178 ;  Flight  v.  Robinson,  8  Beav.  22, 
88;  8  Jur.  888;  Maden  v.  Veevers,  7  Beav. 
489:  Woods  v.  Woods,  4  Hare,  83;  Reece 
V.  Trye,  9  Beav.  816;  Pearse  v.  Pearse, 
vbi  8up. ;  Tugwell  v.  Hooper,  10  Beav.  848 ; 
Fenraddook  v.  Hammond,  11  Beav.  69; 
Beadon  v.  King,  17  Sim.  84 ;  Reid  v.  Lang- 
lois,  and  Follett  v.  JeiTeryes,  ubi  «^p. ; 
Warde  v.  Warde,  8  M'N.  &  G.  866;  16 
Jur.  769;  Balguy  v.  Broadhurst,  1  Sim.  N. 
S.  Ill;  14  Jur.  1105;  Hawkins  v.  Gather- 
cole,  1  Sim.  N.  S.  160 ;  16  Jur.  186 ;  Goodall 
V.  Little,  1  Sim.  N.  S.  166;  16  Jur.  809; 
Thompson  v.  Falk,  ubi  sup. ;  Bluck  r. 
Galsworthy,  2  Giff.  468;  Ford  v.  Tennant, 
82  Beav.  162;  anU,  pp.  670,  671,  notes. 


ft  Manser  v.  Diz,  1  K.  &  J.  451 ;  1  Jar. 
N.  S.  466 ;  Pearse  «.  Pearse,  ti6t  mm, 

<  Lord  Walsingham  p.  Goodncke,  S 
Hare,  122, 129. 

7  Whitbread  v.  Gumey,  Yoimge,  641; 
Goodall  V.  Little,  tUn  n^. ;  Glyn  r.  Cud- 
field,  8  M*N.  &  G.  468,  474;  15  Jar.  WT; 
Betts  V.  Menzies,  8  Jur.  N.  S.  885:  5  W. 
R.  767,  y.  C.  W.;  see  also  Rejnolds  r. 
Godlee,  4  K.  &  J.  88. 

8  Follett  r.  Jefferyes,  1  Sim.  N.  S.  I;  U 
Jur.  118;  Russell  v'.  Jackson,  9  Hare,  8S7: 
16  Jur.  1117;  Gilbert  ».  Lewis  1  De  C 
J.  &  S.  88,  49,  60:  9  Jur.  N.  S.  187;  ¥emr^ 
V,  Williams,  11  Jur.  N.  S.  902,  V.  C.  S. 

9  Russell  V.  Jackson,  ubi  tup, 

i<^  Momington  r.  Momington,  S  J.  &  H. 
697;  Charlton  v.  Coombea,  4  GifiL  97% 
882;  9  Jur.  N.  S.  684. 

u  See  post,  Chap.  XLII.  Prodmciim  ^ 
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V.  The  necessity  that  the  bill  should  show,  that  a  certain  degree  Ch.  xrv.  §  2. 
of  privity  exists  between  the  plaintiff  and  defendant,  in  order  to   '^- — y     -' 
entitle  him  to  maintain  his  suit,  has  been  before  pointed  out ;  ^  and  V.  Bccaaae 
it  has  been  stated,  that  the  want  of  such  privity  will  afford  a  ground  refate^niy'^ 
for  demurrer  to  the  relief  prayed.    It  may  sometimes,  however,  to  the  defend- 
happen  that  a  plaintiff  may,  by  his  bill,  show  that,  supposing  the 
facts  he  states  are  true  (and  which,  as  we  have  seen,  are  admitted 
by  every  demurrer),  he  has  a  right  to  the  relief  he  prays,  and  yet 
may  not  show  such  a  privity  as  will  entitle  him  to  the  discovery 
which  he  asks  for :  for  it  is  a  rule  of  the  Court  that,  where  the 
title  of  the  defendant  is  not  in  privity,  but  inconsistent  with  the 
title  made  by  the  plaintiff,  the  defendant  is  not  bound  to  discover 
the  evidence  of  the  title  under  which  he  claims.*    Thus,  where  a 
bill  was  filed  by  a  person  claiming  to  be  lord  of  a  manor,  against 
another  person  also  claiming  to  be  lord  of  the  same  manor,  and 
praying,  amongst  other  things,  a  discovery  how  the  defendant 
derived  title  to  the  manor,  and  the  defendant  demurred,  because 
the  plaintiff  had  shown  no  right  to  the  discovery,  the  demurrer 
was  allowed ;  •  and  so,  where  a  bill  was  filed  by  one  claiming  to 
be  the  heir,  ex  parte  matemd^  against  another  claiming  to  be  heir, 
ex  parte  patemd^  and  the  bill  sought  a  discovery  in  what  manner 
the  claim  ex  parte  patemd  was  made  out,  and  the  particulars  of  the 
pedigree,  a  demurrer  to  that  discovery  was  allowed.** 

The  principle  upon  which  these  cases  proceed  is :  that  the  right  Rule,  that 
of  a  plaintiff  in  equity  to  the  benefit  of  a  defendant's  oath,  is  limited  ^^'^f  ^^ 
to  a  discovery  of  such  material  facts  as  relate  to  the  plaintiff^s  ooveiy  is 
case,  and  does  not  extend  to  a  discovery  of  the  manner  in  which,  Ij^^^^^^lterial 
or  of  the  evidence  by  means  of  which,  the  defendant's  case  is  to  be  *<>  his  own 

•  case* 

established.^    This  principle  is  recognized  by  Lord  Brougham,  in        ' 


1  jHte,  p.  822. 

s  Ld.  Red.  190;  Stroud  f.  Deacon,  1 
Yes.  S.  87;  Baden  v.  I>ore,  2  Ves.  S.  446; 
Sampson  «.  Swettonham,  6  Mad.  16 ;  Tyler 
V.  Ditiyton,  2  S.  &  S.  300;  see  also  Stain - 
ton  r.  Chad  wick,  8  M'N.  &  G.  675,  682; 
16  Jar.  1139;  Story  Eq.  PI.  §  671. 

*  Ld.  Red.  190;  and  notes  and  cases 
there  dted, 

*  Iw  V.  Kekewiek,  2  Ves.  J.  679. 

^  Wlgmm  on  Disc.  261;  Ingilby  v. 
Sbafto,  83  Bear.  81;  9  Jar.  N.  S.  1141; 
Daw  r.  Kiev,  2  H.  &  M.  726;  Hoffman  v. 
Postill,  L.  &  4  Ch.  Ap.  678. 

The  rale  of  the  English  Coartsof  Eqaity, 
that  the  plaintiff  in  a  bill  of  discovery 
^  shall  only  hare  a  discovery  of  what  is 
oeceMary  to  his  own  title,  and  shall  not 
pry  into  the  title  of  the  defendant "  (Coop. 
Eq.  PK  68),  is  held  not  to  be  applicable  m 
Haseachnsetts.  Adams  v.  Porter,  1  Canh. 
170, 176, 176.  "  Our  whole  system  of  in- 
qaiiy,"  says  Mr.  Jastice  Dewey  in  the 
above  ease,  *'  by  the  instromentality  of  a 


legal  proceeding,  has  been  that  of  fall  in- 
qairy  as  to  any  and  all  facts,  that  may  im- 
peach the  right  of  property  in  the  party  of 
whom  the  Inauiry  is  made."  Instances 
are  adduced  of  interrogatories  to  supposed 
trustees  in  trustee  processes;  to  persons 
charged  with  embezzling  the  property  of 
deceased  persons ;  and  to  persons  charged 
with  having  fraudulently  received  the 
property  of  an  insolvent  debtor.  But  see 
Wilson  V.  Webber,  2  Gray,  668,  in  which 
the  English  rule  is  distinctly  recognized; 
and  the  case  of  Adams  v.  Porter  is  not  re- 
ferred to;  see  also  Haskell  v.  Haskell,  8 
Cash.  640,  642,  648;  Bellows  v.  Stone,  18 
K.  H.  466.  488,  484;  Story  Eq.  PI.  §§  672- 
674,  c. :  Snaftsbury  v.  Arrowsmith,  4  Sum- 
ner's Yes.  72,  Mr.  Hovenden's  note  (1); 
Wigram,  Discov.  ( Am.  ed.)  p.  14,  §23,  p. 
16,^  27,  269  et  teq.,  §  842,  et  uq. ;  Mitford 
Eq.  PI.  by  Jeremy,  189-192;  Cullison  «. 
Bossom,  1  Md.  Ch.'Deo.  96;  Howell  v.  Ash- 
more,  1  Stockt  (N.  J.)  87, 88.  The  plain- 
tiff most  state  the  facts  which  he  expects 
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win  not 
avply,  when 
plamtiff 
makes  a  case 
which  would 
disprove  the 
defendant's 
case; 


or  where  the 
discovery 
sought  is 
common  to 
both. 


Bolton  V.  The  Corporation  of  lAverpool;  ^  and  by  Lord  Abinger, 
in  BeUwood  v.  WethereU.^  It  is  true  that  in  those  cases  the  ques- 
tion did  not  come  before  the  Court  upon  demurrer,  but  the  rule  is 
the  same  in  whatever  way  the  question  may  be  raised :  on  demurrer, 
on  exceptions  to  the  defendant's  answer,  or  on  application  to  pro- 
duce documents  in  the  defendant's  possession.' 

This  rule  will  not  extend  to  defeat  the  plaintiff  of  his  right  to 
discovery  from  the  defendant,  where  he  makes  a  case  in  his  bill 
which,  if  admitted,  would  disprove  the  truth  of,  or  otherwise  in- 
validate the  defence  made,  to  the  bill ;  in  such  cases,  he  is  entitled 
to  discovery  from  the  defendant,  of  all  which  may  enable  him  to 
impeach  the  defendant's  case ;  for  the  plaintiff  does  not  rest  on  a 
mere  negative  of  the  defendant's  case,  but  insists  upon  some  pos- 
itive ground  entitling  him  to  the  assistance  of  the  Court,  such  as 
fraud,  or  other  circumstances  of  equitable  cognizance,  to  a  dis- 
covery of  which,  no  objection  of  this  kind  can  be  raised.* 

If  a  plaintiff  is  entitled  to  a  discovery  of  deeds  or  other  docu- 
ments for  the  purpose  of  establishing  his  own  case,  his  right  to 
such  discovery  will  not  be  affected  by  the  circumstance  that  the 
same  documents  are  evidence  of  the  defendant's  case  also ;  *  and  if 
a  defendant,  bound  to  keep  distinct  accounts  for  another  party, 
improperly  mixes  them  with  his  own,  so  that  they  cannot  be  sepa- 
rated, he  must  discover  the  whole.' 


to  establish  by  the  defendant's  answer, 
otherwise  he  cannot  have  a  discover}', 
merely  to  enable  him  to  judge  whether  he 
can  prevail  in  a  suit  at  Law.  Deas  v. 
Harvie.  2  Barb.  Ch.  448. 

1  1  M.  &  K.  88,  01 ;  see  also  Attomev- 
General  v.  Corporation  of  London  2  M'rT. 
&  G.  247,  266. 

a  1  Y.  &  C.  Ex.  211,  215. 

*  For  instances  in  which  this  rule  has 
been  acted  upon  where  the  objection  has 
been  taken  oy  demurrer,  see  Stroud  v. 
Deacon,  1  Ves.  S.  37 ;  Ivy  v.  Kekewick,  2 
Yes.  J.  679;  Gle^rg  v.  Legh,  4  Mad.  193; 
Compton  V.  Earl  Grey,  1  Y.  &  J.  164; 
Wilson  V.  Forster,  Younge,  280;  Tooth  «. 
Dean  and  (chapter  of  Canterbury,  8  Sim. 
49,  61.  On  Application  to  "Produce: 
Princess  of  Wales  v.  Earl  of  Liverpool,  1 
Swtmst.  114, 121;  Micklethwait  r.  Aloore, 
8  Mer.  292;  Bligh  v.  Benson,  7  Pri.  206; 
Tvler  V,  Drayton,  2  S.  &  S.  809;  Sampson 
v.'Swettenham,  6  Mad.  16:  2  M.  &  K.  754, 
n.  {b);  Firkins  r.  Low,  18  Pri.  193;  Wil- 
son V.  Forster,  M'Lel.  &  Y.  274;  Tomlinaon 
V.  Lymer,  2  Sim.  489;  Shailsbury  t'.  Ar- 
rowsmith,  4  Ves.  66,  70;  Aston  i?.  Lord 
Exeter,  6  Ves.  288;  Worsley  v.  Watson, 
cited  ib.  289 ;  Bolton  v.  The  Corporation  of 
Liverpool,  1  M.  &  K.  88 ;  Wasney  v.  Tem- 
pest, 9  Beav.  407;  Attorney-General  v. 
Thompson,  8  Hare,  106 ;  Manbv  v.  Bewicke 
(No.  8),  8  De  G.,  M.  &  G.  476;  Rumbold 
9.  Forteith,  No.  2,  8  K.  &  J.  748;  Hunt  v. 


Elmes,  27  Beav.  62;  6  Jar.  N.  &  645; 
Terrier  r.  Atwool,  12  Jur.  N.  S.  865;  14 
W.  R.  697,  L.  JJ. ;  i*.  682,  V.  C  W.  On 
Exceptions  to  Answers:  Buden  v,  Dore.  3 
Yes.  S.  445;  Stainton  r.  Chad  wick,  3 ITN. 
&  G.  376;  15  Jar.  1189;  IngUby  «.  SJwfto^ 
vbi  sup. ;  Bethell  v.  Ca«9on,  1  H.  &  M . 
806;  Boviil  v.  Smith,  L.  R.  2  Eq.  4fi9i,  V. 
C.  W. 

^  Hnre  on  Disc.  201 ;  BeIlow»  r.  Stone, 
18  N.  H.  466,  48a-486;  Daw  «.  Eley,  S  H. 
&  M.  726.  And  in  answering  intcnoiEa- 
tories  filed  by  a  defendant  for  the  exami- 
nation of  the  plaintiff,  under  the  Englirii 
practice,  the  general  rule  applies,  that  be 
who  is  bonnd  to  answer  man  answer 
fully.  Such  interropktories  are  on  a  dil^ 
ferent  footing  from  those  for  the  examina- 
tion of  a  defendant  in  this  respect,  that  a 
plaintiff  is  not  entitled  to  a  oiscoveiy  c€ 
the  defendant's  case,  but  a  defendant  inaT 
ask  any  questions  tending  to  destrar  tfais 
plaintifiPs  claim.  Hofiman  r.  PostelL,  L. 
R.  4  Ch.  Ap.  678. 

6  Burrell  t.  Nicholson,  1  M.  &  K.  6^; 
Wigram  on  Disc.  244 ;  Smith  «.  The  Dakt 
of  Beaufort,  1  Hare,  607,  518;  1  Phil.  V», 
218;  7  Jur.  1096;  Combe  i\  The  Corpon- 
tion  of  London,  1  Y.  &  C.  C  C  681,  6fi0; 
Earp  r.  Lloyd,  8  K.  &  J.  649. 

0  Freeman  v.  Fairlie,  8  Mer.  48;  EariftT 
Salisbury  v.  Cecil,  1  Cox,  277;  Wigram ob 
Disc.  244;   Hare  on  Disc.  246;   and 
post^  Chap.  XLIL  Pivduetkm  afi 
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VL  The  circumstanoe  that  a  party  not  before  the  Court  has  an  Ch.XIV.§3. 
interest  in  a  document  which  a  defendant,  so  far  as  his  own  inter-  **-^y    —' 
est  is  concerned,  is  bound  to  produce,  will,  in  some  cases,  deprive  VI.  BecaoM 
the  plaintiff  of  his  right  to  call  for  its  production,  at  least  in  the  ^^8  an  mter^ 
absence  of  the  third  party,  as  in  the  instance  of  a  person  being  a  ^?^  t^® 
trustee  only  for  others.     Upon  this  principle,  a  mortgagee  cannot 
be  compelled  to  show  the  title  of  his  mortgagor,  unless  such  mort- 
gagor is  before  the  Court ;  ^  in  such  cases,  however,  a  demurrer, 
for  want  of  proper  parties,  would  be  the  proper  form  in  which 
to  raise  the  objection,  where  the  bill  is  for  relief  as  well  as  for  a 
discovery.* 

YII.  Communications  which  come  within  a  certain  class  of  offi-  Yn.  BecaoM 
cial  correspondence,  are  privileged,  upon  the  ground,  that  they  ^Ji^fLb- 
could  not  be  made  the  subject  of  discovery  in  a  Court  of  Justice  lie  interest 
without  injury  to  the  public  interest.*    In  Smith  v.  The  East  India 
Cofmpany^  Lord  Lyndhurst  had  to  consider  whether  correspond- 
ence, between  the  Court  of  Directors  of  the  East  India  Company 
and  the  Board  of  Control,  came  within  the  limits  of  this  privilege ; 
and  he  decided  that  it  could  not  be  subject  to  be  communicated, 
without  infringing  the  policy  of  the  Act  of  Parliament,'  and  with- 
out injury  to  the  public  interests. 

The  above  are  the  principal  grounds  upon  which  a  defendant  Answer  to 
may  demur  to  the  discovery  sought  by  a  bill ;  although  the  plain-  ™*g^  ^1* 
tiff  may  be  entitled  to  the  relief  prayed,  in  case  he  could  establish  demurrer. 
his  right  to  it  by  other  means  than  discovery  from  the  defendant, 
on  those  points  as  to  which  the  defendant  is  entitled  to  defend 
himself  from  making  discovery.  In  all  other  cases,  a  plaintiff  if 
entitled  to  reliei^  is  entitled  to  call  upon  the  defendant  to  make 
a  full  discovery  of  all  matters  upon  which  his  title  to  relief  is 
founded.  It  does  not,  however,  very  often  happen  that  these 
grounds  affect  the  whole  of  the  discovery  sought ;  in  such  cases, 
the  defendant  must,  if  interrogated,  answer  all  those  parts  of  the 
bill,  the  answer  to  which  will  not  expose  him,  or  have  a  tendency 
to  expose  him,  to  the  inconveniences  before  enumerated.  A  de- 
murrer, under  such  circumstances,  should  precisely  distinguish  each 
part  of  the  bill  demurred  to,  and  if  it  does  not  do  so,  it  will  be 
overruled.' 

If  a  defendant  objects  to  a  particular  part  of  the  discovery,  and 


1  I^mbert  v.  Borers,  2  Her.  489;  see, 
however,  Kalis  «.  Margmve,  3  Beav.  448, 
4  Beav.  119;  Few  r.  Guppy,  18  Beav.  467; 
GooKh  V.  Offley,  6  De  G.  &  S.  658;  Hercy 
r.  Ferrers,  4  'Beav.  97 ;  and  /nm<,  Cbap. 
XLII.  Production  of  Documents. 

s  See  ante,  pp.  278,  558. 

•  See  1  Greenl.£v.$§  260-251;  Bellows 
9.  Stone,  18  N.  il.  466, 485. 


4  1  PhU.  50, 55 ;  6  Jur.  1 ;  see  also  Wad- 
eer  v.  Kast  India  Company,  8  De  G.,  M. 
&G.  182;  29  Beav.  300. 

»  8  &  4  Will.  IV.  c.  85. 

0  Chetwynd  v.  Lindon,  2  Yes.  S.  460: 
Devonsher  v.  Newenham,  2  Sch.  &  Lef. 
109;  Rr>bin9on  v.  Thompson,  2  V.  &  B. 
118;  Weatberhead  v.  Blackburn,  i6.  121, 
124. 
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Where  a  par- 
ticular dis- 
covery may 
be  objected 
to,  it  may  be 
done  by 
answer. 


Demurrer  for 
irregularity 
in  frame  of 
bxU. 


Benefit  of 
objection  may 
be  claimed  by 
answer. 

Amended  bill 
maybe 
demurred  to, 
on  the  same 
grounds  as 
original  bill; 


the  gronndB  upon  which  he  may  demur  appear  clearly  on  the  hce 
of  the  hill,  and  the  defendant  does  not  demur  to  the  discoverr,  but, 
answering  to  the  rest  of  the  bill,  declines  answering  to  so  much,  the 
Court  will  not  compel  him  to  make  the  discovery ;  but,  in  general, 
unless  it  clearly  appears  by  the  bill  that  the  plaintiff  is  not  entitled 
to  the  discovery  he  requires,  or  that  the  defendant  ought  not  to  be 
compelled  to  make  it,  a  demurrer  to  the  discovery  will  not  hold,  and 
the  defendant,  unless  he  can  protect  himself  by  plea,  must  answer.* 

Any  irregularity  in  the  irame  of  a  bill  may  be  taken  advantage 
of  by  demurrer.*  Thus,  if  a  bill  is  brought  contrary  to  tiie  usual 
course  of  the  Court,  a  demurrer  will  hold ;  •  as  where,  after  a  decree 
directing  incumbrances  to  be  paid  according  to  priority,  a  creditor 
obtained  an  assignment  of  an  old  mortgage,  and  filed  a  bill  to  have 
the  advantage  it  would  give  him,  by  way  of  priority,  over  the  de- 
mands of  some  of  the  defendants,  a  demurrer  was  allowed :  ^  it 
being,  in  effect,  a  bill  to  vary  a  decree,  and  yet  neither  a  bill  of 
review,  nor  a  bill  in  the  nature  of  a  bill  of  review,  which  are 
the  only  kinds  of  bills  which  can  be  brought  to  affect  or  alter  a 
decree,  unless  the  decree  has  been  obtained  by  fraud.*  Where, 
however,  a  supplemental  bill  was  filed,  in  a  case  in  which,  accord- 
ing to  the  former  practice  of  the  Court,  a  supplemental  bill  was 
the  proper  course,  but  by  more  recent  practice  the  same  object 
had  been  accomplished  by  petition :  Sir  John  Leach  V.  C.  held, 
that  the  supplemental  bill  was  not  rendered  irregular,  although  the 
circumstances  would  be  taken  into  consideration  upon  the  questicm 
of  costs.' 

If  the  plaintiff  neglects  to  take  advantage  of  the  irregularity  by 
demurrer,  he  will  be  held  to  have  waived  the  objection,^  unless  he 
has  claimed  the  benefit  of  it  by  answer.® 

An  amended  bill  is  liable  to  have  the  same  objections  taken  to  it, 
by  demurrer,  as  an  original  bill;  and  even  where  a  demurrer  to  the 
original  bill  has  been  overruled,  a  demurrer  to  an  amended  bill  has 
been  allowed ;  ^  and  the  circumstance  of  the  amendment  being  of 
the  most  trifling  extent  will  not,  it  seems,  make  any  difierence; 
and,  even  where  the  bill  was  amended  by  the  addition  of  a  party 
only,  the  demurrer  was  held  to  be  regular.^*^  Where  the  defence 
first  put  in  is  a  plea,  and  the  bill  is  afterwards  amended,  the  amend- 


1  Ld.  Red.  200;  OrdXV.4;  pott,p.6BZ. 

3  Ld.  Red.  206;  Bainbrigce  v.  Baddeley, 
9  Beav.  538;  Ranger  v  Great  Western 
Railway  Company,  18  Sim.  868;  7  Jur. 
986 ;  Henderson  v.  Cook,  4  Drew.  806. 

<  Ld.  Red.  206;  Stoiy  Eq.  PI.  §  648. 

*  Wortley  v.  Birkhead,  8  Atk.  809. 

^  Ld.  Red.  206 ;  Lady  Granville  v.  Rams- 
den,  Bunb.  56 ;  and  see/xM^,  Chap.  XXXIV. 
§  6,  BilU  of  Revitw. 

0  Davies  v.  Williams,  1  Sim.  6. 


7  Archbishop  of  York  v.  Stepleton,  2 
Atk.  186;  Ranger  v.  Great  Western  Rail- 
way Company,  ii6t  sup. 

^  Milligan  v.  Mitchell,  1  H.  &  &  481, 
442. 

9  Bancroft  v.  Wardour,  2  Bro.  CC  M; 
2  Dick.  672;  1  HoflF.  Ch.  Pr.  216.  ^17;  1 
Smith  Ch.  Pr.  (2d  Am.  ed.)  214;  Moore*. 
Armstronjr,  9  Porter,  697. 
10  Bosanquet  v.  Manham,  4  Sim.  h7%. 
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ed  bill  may  still  be  demurred  to.^    A  defendant,  however,  cannot,  Ch.XIV.§9. 
in  general,  after  he  has  answered  the  original  bill,  put  in  a  general  '  '    t    -' 
demurrer  to  the  amended  bill :  because  the  answer  to  the  original  But  after 
bill,  being  still  on  the  record,  will,  in  fact,  overrule  the  demurrer.'  ^Snal  bill. 
The  defendant  must,  in  such  case,  confine  his  demurrer  to  the  mat-  defendant 

-1-11  1  -r*  1  1  .-It  cannot  demur 

ters  mtroduced  by  amendment.    But  where  a  substantially  new  to  the  whole 
case  is  made  by  the  amended  bill,  a  general  demurrer  will  lie.'  amended  bill; 

A  defendant  may  demur  to  part  only  of  the  relief  or  discovery :  caae  made  hy 
in  which  case  it  is  called  a  partial  demurrer.*  Under  the  former  »m«ndment. 
practice,  a  defendant  demurring  to  part  of  the  bill,  was  bound  to  Se^^j^. 
answer  the  rest ;  and  when  interrogatories  have  been  served,  a  de- 
fendant may  still  answer  such  of  the  interrogatories  as  are  not 
covered  by  the  demurrer ;  but  where  no  interrogatories  have  been 
served,  he  may  file  the  partial  demurrer  without  coupUng  any  an- 
swer with  it.*  It  is  not,  however,  necessary  that  the  defendant 
should  adopt  the  form  of  a  partial  demurrer,  for  the  purpose  of 
protecting  himself  from  giving  discovery  to  which  the  plaintiff  is 
not  entitled :  for  a  defendant  may  decline  answering  any  interroga^ 
tory,  or  part  of  one,  from  answering  which  he  might  have  protected 
himself  by  demurrer,  notwithstanding  he  answers  other  parts  of 
such  interrogatory  or  interrogatories  from  which  he  might  have 
protected  himself  by  demurrer,  or  other  part  of  the  bill  as  to  which 
he  was  not  interrogated.^  The  effect  of  this  rule  will  have  to  be 
considered  again  in  the  Chapter  on  Answers ;  ^  and  it  may,  there- 
fore, be  sufiicient  here  to  observe,  that  in  cases  in  which  it  is  still 
thought  expedient  to  adopt  the  defence  of  a  partial  demurrer 
against  discovery,  this  rule  does  not  seem  to  affect  the  practice ;  but 
the  rule  which  directs,  that  no  demurrer  or  plea  shall  be  held  bad, 
and  overruled  upon  argument,  only  because  the  answer  of  the  de- 
fendant extends  to  some  part  of  the  same  matter  as  is  covered  by 
such  demurrer  or  plea,'  is  important.  And  we  have  before  seen, 
that  now,  no  demurrer  or  plea  will  be  held  bad,  and  overruled 
upon  argument,  only  because  such  demurrer  or  plea  does  not  cover 
so  much  of  the  bill  as  it  might  by  law  have  extended  to.* 

A  demurrer  cannot  be  good  in  part  and  bad  in  part ;  ^^  so  that. 


1  Robertson  v.  Lord  Londonderry,  6  Sim. 
126. 

>  Atkinson  v.  Hanway,  1  Cox,  860;  see 
Ellice  V,  Goodson,  8  M.  &  C.  668,  658;  2 
Jur.  249 ;  Salkeld  f .  Phillips,  2  Y.  &  C.  Ex. 
680;  and  see  ante,  p.  409. 

*  Cresy  V.  Bevan,  18  Sim.  864;  see  also 
Powell  V.  Cockerel],  4  Hare,  566,  669; 
Wyllie  V.  Ellice,  6  Hare,  605,  510;  Attor- 
ney-General  «.  Cooper,  8  Hare,  166;  ante, 
p.  409. 

4  See  Emans  v.  Emans,  1  MeOarter  (N. 


J.),  114. 


Barton  v.  Robertson,  1  J.  &  H.  88;  6 
Jar.  N.  S.  1014.  The  defendant  mast, 
however,  wait  till  the  expiration  of  the 


time  for  filing  interrogatories.  Rowe  «. 
Tonkin,  L.  R.  1  £q.  9;  11  Jur.  N.  S.  849, 
M.  R. 

«  Old.  XV.  4. 

T  Pott,  Chap.  XVn.  §  1. 

6  Ord.  XrV.  9;  Attorney- General  v. 
Cooper,  vbi  m.  This  order  has  been 
adopted  in  the  Equity  Rules  of  the  United 
States  Courts,  Rule  87. 

•  AnU,  p.  646,  n.  6,  potiy  p.  617;  Ord. 
XIV.  8. 

ii>  In  this  respect,  there  is  a  difference 
between  a  plea  and  a  demurrer.  Mayor, 
&c.,  of  London  v.  Levy,  8  Yes.  408;  Baker 
V.  Mellish,  11  Yes.  70. 
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Demnner 
cannot  be 
good  in  part 
and  bad  in 
part. 

Of  amending 
demurrer. 


In  what  case 
leave  will  be 
^ven  to  put 
m  less 
extended 
demurrer. 


Separate  de- 
murrers to 
distinct  narts 
of  the  bul. 


Demurrer 
may  be  good 
as  to  one  de- 
fendant and 
bad  as  to 
another. 


if  a  demurrer  is  general  to  the  whole  bill,  and  there  is  any  part, 
either  as  to  the  relief  or  the  discovery,  to  which  the  defendant 
ought  to  put  in  an  answer,  the  demurrer,  being  entire,  must  be 
overruled.^ 

Instances  are,  certainly,  mentioned  by  Lord  Redesdale,*  in  whidi 
demurrers  have  been  allowed  in  part;  but  whatever  may  have 
formerly  been  done,  the  practice  appears  to  be  now  more  strict : 
though  sometimes  the  Court  has,  upon  overruling  a  demorreri 
given  the  defendant  leave  to  put  in  a  less  extended  demurrer,  or 
to  amend  and  narrow  the  demurrer  already  filed.'  In  the  latter 
case,  however,  the  application  to  amend  ought  to  be  made  before 
the  judgment  upon  the  demurrer,  as  it  stands,  has  been  pro- 
nounced :  though,  even  where  that  has  been  omitted,  the  Ck>ii]t 
has,  afler  the  demurrer  has  been  overruled,  upon  a  proper  case 
being  shown,  given  the  defendant  leave,  upon  motion,  to  put  in  a 
less  extended  demurrer  and  answer.* 

A  defendant  may  also  put  in  separate  demurrers  to  separate  and 
distinct  parts  of  a  bill,  for  separate  and  distinct  causes :  ^  for  the 
same  grounds  of  demurrer,  frequently,  will  not  apply  to  difierent 
parts  of  a  bill,  though  the  whole  may  be  liable  to  demurrer ;  and 
in  this  case,  one  demurrer  may  be  overruled  upon  argument,  and 
another  allowed.' 

Although  a  demurrer  cannot  be  good  in  part  and  bad  in  part,  it 
may  be  good  as  to  one  of  the  defendants  demurring,  and  bad  as  to 
others.' 


1  Per  Lord  Hardwicke  in  Metcalf  v. 
Hervej,  1  Ves.  S.  248;  Earl  of  Suffolk  «. 
Green,  1  Atk.  450;  Todd  v.  Gee,  17  Ves. 
278,  277;  Attorney-General  v.  Brown,  1 
Swanst  804.  A  demurrer  bad  in  part  is 
void  in  toto.  Verplanck  v.  Caines,  1  John. 
Ch.  67 ;  Kuypers  v.  Reformed  Dutch  Church, 
6  Paifi^e,  670;  Forbes  v.  Whitlock,  8  Edw. 
Ch.  446;  Fay  v.  Jones,  1  Head  (Tenn.), 
442;  Shed  v.  Garfield,  6  Vt.  89;  Lnb^  Eq. 
PL  (Am.  ed.)  265;  Castleman  v.  Weitch| 
8  Rand.  598;  Kimberleyv.  Sells,  8  John. 
Ch.  467 ;  Graves  v.  Downey,  8  Monroe, 
856;  Chase's  case.  1  Bland,  2 17;  Blount  v. 
Garen,  8  Hayw.  88;  1  Smith  Ch.  Pr.  (2d 
Am.  ed.)  206;  Tread  well  v.  Brown,  44  N. 
H.  551;  Metier  v.  Metier,  8  C.  £.  Green 
(N.  J.),  278;  S.  C.  4  C.  E.  Green  (N.  J.), 
467;  Banta  r.  Moore,  2  McCarter  (N.  J.), 
97«;  Mitchell  v.  Green,  10  Met.  101;  atUe, 
647,  note ;  but  see  Pope  v.  Stansbury,  2 
Bibb,  484,  contra.  It  is  a  general  rule  that 
a  demurrer  cannot  be  go^  as  to  a  part, 
which  it  covers,  and  bad  as  to  the  rest; 
and  therefore  it  must  stand  or  fall  alto- 

f  ether.    Story  Eq.  PI.  §  448;  Hiffginbot- 
am  V.  Burnet,  6  John.  Ch.  184;  Bums  v. 
Hobdt,  29  Maine,  272,  277. 

A  demurrer  to  the  whole  of  a  bill,  con- 
taining 9ome  matters  relievable  and  others 
not,  is  bad,  unless  the  bill  is  multifarious. 
Dimmockt>.Bixby,20Pick.868;  McLaren 


V.  Steapp,  1  Kelly,  876;  Beach  r.  Beach, 
11  Paige,  161 ;  Stuyvesant  v.  Mayor,  Ac, 
of  New  York,  11  Paige,  414;  Robinaoo  «. 
Guild,  12  Met.  828.  Where  a  demurrertD 
a  bill  Ib  overruled,  because  it  oorsn  too 
much,  the  defendant  may,  on  excepdon  to 
his  answer,  raise  the  question  of  tne  m^ 
teriality  of  the  discovenr.  Kavpen  «. 
Ref.  Dutch  Church,  6  Puge,  570.'    If  the 

Sound  of  demurrer  assigned  as  to  all  of 
e  plaintiffs  be  bad  as  to  one,  thedemafrcr 
muAt  be  overruled.  Gibson  r.  Jayne,  87 
Miss.  (8  George)  164. 

s  Ld,  Red.  214;  Rolt  e.  Lord  Somcrville, 
2  Eq.  Ca.  Ab.  769,  pi. 8:  Raddifie  v.  Fan- 
man,  2  Bro.  P.  C.  ed.  Toml.  514. 

s  Baker  o.  Hellish,  11  Ves.  68;  Glegr*. 
Legh,  4  Mad.  198,  207;  Thorpe  «.  Maeaa- 
lay,  6  Mad.  216. 

^  Bakerv.Meli;afa,llVea.73,r6:  Statr 
PI.  §'469. 

I^.  Red.  214;  North  v.  Eari  of  Straf- 
ford, 8  P.  Wms.  148;  Boberdaan  «.  Boas, 
1  Atk.  644. 

«  Ld.  Red.  214;  North  v.  Eari  of  Sml- 
ford,  ubi ««. ;  Little  «.  Archer,  1  Hocaa, 
66. 

7  Mayor,  &c,  of  London  v.  Levy,aii 
ftij7. ;  Barstow  v.  Smith,  Walk.  Cfa.'S94; 
Stoiy  Eq.  PI.  §  446;  1  Smith  Ch.  Pr.  (Id 
Am.  ed.)  206;  bnt  not  nnlesa  it  is  in  ktm 
a  *' Joint  and  several  demorrer;**  par  Sir 
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Section  III. —  The  Form  of  Demurrers, 


Ch.XIV.§8. 


A  demnrrer  must  be  entitled  in  the  cause,  and  is  headed  "  The 
demurrer  of  A.  B.  (or,  of  A.  B.  and  C.  D.),  one,  &c.,  of  the  above- 
named  defendants,  to  the  bill  of  complaint  of  the  above-named 
plaintiff."  If  it  be  accompanied  by  a  plea,  or  by  an  answer,  it 
should  be  called  in  the  title  "  the  demurrer  and  plea,"  or  "  demurrer 
and  answer."  Where  it  is  to  an  amended  bill,  it  need  not  be  ex- 
pressed, in  the  title,  to  be  a  demurrer  to  the  original  and  amended 
bill ;  but  a  demurrer  to  the  amended  bill  will  be  sufficient.^ 

As  a  demurrer  confesses  the  matters  of  feet  to  be  true,  as  stated 
by  the  opposite  party,  it  is  always  preceded  by  a  general  protesta- 
tion against  the  truth  of  the  matters  contained  in  the  bill ;  ^  a  prac- 
tice borrowed  from  the  Common  Law,  and  probably  intended  to 
avoid  conclusion  in  another  suit,'  or  in  the  suit  in  which  the  de- 
murrer is  put  in,  in  case  the  demurrer  should  be  overruled. 

After  the  protestation,  the  demurrer,  if  it  is  a  partial  demurrer 
and  not  to  the  whole  bill,  must  proceed  distinctly  to  point  out  the 
parts  of  the  bill  to  which  it  is  intended  to  apply.*  The  rule,  as  to 
this,  is  laid  down  by  Lord  Redesdale  in  Devonsher  v.  Newenham^^ 
"  that  where  a  defendant  demurs  to  part,  and  answers  to  part  of  a 
bill,  the  Court  is  not  to  be  put  to  the  trouble  of  looking  into  the 
bill  or  answer,  to  see  what  is  covered  by  the  demurrer;  but  it 
ought  to  be  expressed,  in  clear  and  precise  terms,  what  it  is  the 
party  refuses  to  answer ;  •  and  I  cannot  agree  that  it  is  a  proper 
way  of  demurring  to  say,  that  the  defendant  answers  to  such  a 
particular  fact,  and  demurs  to  all  the  rest  of  a  bill :  the  defendant 
ought  to  demur  to  a  particular  part  of  the  bill,  specifying  it  pre- 
cisely." ' 

Although  a  demurrer,  in  the  form  above  stated,  namely,  "  to  all 
the  rest  of  the  bill  which  is  not  answered,"  would,  for  the  reasons 
stated  by  Lord  Redesdale,  be  a  bad  form  of  demurrer :  a  demurrer 


Title  of  a 
demurrer. 


Commences 
with  a  prot- 
estation. 


When  to  part 
of  the  bill 
only. 


Answer  to  a 
particular 
part  of  a  bill, 
and  demurrer 
as  to  the  rest, 
is  bad. 


L.  Shadwell  V.  C.  in  Glascott  v.  Copper 
Miners' Company,  H  Sim.  806,810;  6Jur. 
264.  If  too  many  persons  are  joined  as 
defendants  in  a  bill  in  Equity,  there  being 
no  misjoinder  of  subjects,  one,  against 
whom  a  good  cause  of  action  is  stated,  can- 
not on  this  ground,  demur.  N.  Y.  &  N. 
H.  R.R.  Co.  r.  Schuyler,  17  N.  Y.  592. 

1  Smithy  V.  Bryon,  8  Msd.  428;  Osbom 
V.  Jollion,  8  Drew.  562;  and  see  Granville 
V.  Betts,  17  Sim.  68.  For  forms  of  demur- 
rer, see  2  Van  Hey.  74-d2;  and  post,  Vol. 
IIL 

3  Stonr  Eq.  PL  §§  462,  467;  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  209.  Protestations 
in  demurrers  are  required,  in  New  Hamp- 
shire, to-  be  omitted  b}'  Rule  6  of  theKules 
of  Chancery  Practice,  88  N.  H.  606. 


<  Ld.  Red.  212. 

^  In  New  Hampshire,  the  form  of  a  de- 
mnrrer is  required  in  substance  to  be, — 
"  The  defendant  says  the  plaintiff  is  not 
entitled  upon  such  bill  to  the  relief  [or  dis- 
covery! prayed  for,  because,*'  &c.  Rule 
10  of  tne  Rules  for  Chancery  Practice,  88 
N.  H.  10. 

<  2Sch.  &I^f.  199,206. 

«  See  Atwill  v.  Ferrett,  2  Blatch.  C.  C. 
89. 

7  Chetwynd  v.  Lindon,  2  Ves.  S.  460; 
Salkeld  v.  Science,  ib.  107 ;  Barnes  v  Tay- 
lor, 4  W.  R,  677,  V.  C.  K.;  Johnston  v. 
Johnston,  2  Moll.  414 ;  Story  Eq.  HI.  §§  457, 
468,  and  notes;  Nssh  v.  Smith,  6  Conn. 
421 ;  Clancy  v.  Craine,  2  Dev.  Ch.  868. 


But  demnrrer 
to  all  the  bill, 
except  a  par- 
ticular part 
specified, 
is  good. 
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Where  two 
or  more 
demurrers, 
they  must 
point  out  the 
part  covered 
oy  each. 

Demurrer  to 
amendments. 


Most  express 
some  cause 
of  demurrer, 
either  general 
or  specific 


General 
demurrers 
sometimes 
cover  matters 
of  form: 


to  all  the  bill,  except  as  to  a  particular  specified  part,  would  not 
be  open  to  the  same  objection ;  and  where  the  exception  applies 
to  a  very  small  part  only  of  the  bill,  it  has  been  held  to  be  the 
proper  way  of  demurring.*  In  framing  such  a  demurrer,  howcTer, 
care  must  be  taken  that  it  should  appear  distinctly,  by  the  demurrer 
itself,  what  part  of  the  bill  is  to  be  included  in  the  ezception : 
otherwise,  the  demurrer  will  be  bad.* 

The  above  rule  also  applies  to  cases  where  there  are  two  or  more 
distinct  demurrers  to  different  portions  of  the  bill ;  in  Buch  cases, 
the  different  portions  of  the  bill  to  be  covered  by  each  demurra* 
must  be  distinctly  pointed  out.  And  where  a  demurrer  is  put  in 
to  such  parts  of  an  amended  bill  as  have  been  introduced  by  the 
amendments,  it  will  not  be  sufficient  to  say  it  is  a  demurrer  to  the 
amendments,  but  the  parts  must  be  specifically  pointed  out,  and 
a  demurrer  to  so  much  of  the  amended  bill,  as  has  not  been  an- 
swered by  the  answer  to  the  original  bill,  will  be  bad.* 

A  demurrer  will  not  be  good  if  it  merely  says,  generally,  that 
the  defendant  demurs  to  the  bill ;  *  it  must  express  some  cause  of 
demurrer,  either  general  or  specific*  A  defendant  is  said  to  de- 
mur generally,  when  he  demurs  to  the  jurisdiction,  or  to  the  sub- 
stance of  the  bill ;  or  specially,  when  he  demurs  on  the  ground  of 
a  defect  in  form.  He  may,  however,  in  cases  where  he  demurs 
either  to  the  jurisdiction  or  to  the  substance,  state  specially  the 
particular  grounds  upon  which  he  founds  his  objection ;  and,  in- 
deed, some  of  the  grounds  of  demurrer,  which  go  to  the  substance 
of  the  bill,  require  rather  a  particular  statement ;  thus,  a  demurrer 
for  want  of  parties,  must,  as  has  been  before  stated,  show  who  are 
the  necessary  parties,  in  such  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  bill,  so  as  to  enable  him  to  amend  by 
adding  proper  parties;*  and  in  the  case  of  a  demurrer  for  mul- 
tifariousness, a  mere  allegation,  ^Hhat  the  bUl  is  multifarious," 
will  be  informal ;  it  should  state,  as  the  ground  of  demurrer,  that 
the  bill. unites  distinct  matters  upon  one  record,  and  show  the 
inconvenience  of  so  doing.' 

Some  objections,  which  appear  to  be  merely  upon  matters  of 
form,  may  be  taken  advantage  of  under  general  demurrers,  for 


1  Hicks  V.  Raincock,  1  Cox,  40;  Howe 
V,  Duppa,  1  y.  &  B.  611. 

a  Robinson  v.  Thompson,  2  V.  &  B.  118; 
Weatherhead  v.  BlHckburn,  i&.  121;  Burch 
V.  Coney,  U  Jur.  1009,  V.  C  K.  B.;  Os- 
born  r.  Jullion,  8  Drew.  552;  Barnes  v. 
Tavlnr,  4  W.  R.  677,  V.  C.  K.;  Story  Eq. 
Pl.*§§  457,  458;  and  see  Burton  v.  Robert- 
son, IJ.  &H.  38;  6  Jur.  N.  S.  1014,  for 
case  where  no  answer  had  been  required. 

<  Mynd  v.  Francis,  1  Anst.  6. 

4  Duffield  V.  Graves,  Cary,  87;  Offeley 


V.  Morgan,  ib,  107;  Peacble  v. Twiiatiui, 
ib.  118. 

6  Nash  V.  Smith,  6  Conn.  422;  see  JoIib> 
ston  V.  Johnston,  2  Moll.  414;  HowlaDd  r. 
Kenosha  County,  19  Wis.  247.  A  general  de- 
murrer, without  anv  special  cause  aasigned, 
has  the  effect  only  to  tarn  the  inquiiT 
upon  the  equities  of  the  biU.  Wellborn  f. 
Tiller,  10  Ala.  806. 

6  Ante,  p.  278. 

7  Ravner  t;.  Julian,  2  Dick.  SH;  6  Mad. 
144,  n.  (b);  Bvber  v.  Barber,  4  Drew.iM; 
6  Jur.  N.  S.  1197. 
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affidavit 


iflsionof 


want  of  equity;^  thus,  it  has  been  before  stated*  that  some  bills  Ch.XIV.§8. 
may  be  demurred  to  on  the  groimd  that  they  are  not  accompanied   '— '■v"— ^ 
by  an  affidavit;  that  objection,  however,  is  in  fiict  an  objection  aa^wantof 
to  the  equity,  because  the  cases  in  which  an  affidavit  is  required 
are  those  in  which  the  Court  has  no  jurisdiction,  unless  upon  the 
supposition  that  the  fact  stated  in  the  affidavit  is  true;  and  the 
Court  requires  the  annexation  of  the  affidavit  to  the  bill,  for 
the  purpose  of  verifying  that  fact.    In  these  Qases,.the  objection 
may  be  made  either  in  the  form  of  a  special  demurrer,  or  of  gen- 
eral demurrer  for  want  of  equity :  because  the  plaintiff  by  his  bill, 
does  not  bring  his  case  within  the  description  of  cases  over  which 
the  Court  exercises  jurisdiction.    Upon  the  same  principle,  a  de- 
fendant may  take  advantage  by  general  demurrer,  of  the  omis- 
sion to  offer  to  do  equity,  in  cases  where  such  an  offer  ought  to  1 
made.'    The  objection  for  want  of  sufficient  positiveness  in  the  ^g^t  of 
plaintiff's  statement  of  facts  within  his  own  knowledge,  may  also  sufficient 
be  taken  by  general  demurrer;^  but  where  a  defendant  to  a  bill  Demurrer  to 
praying  relief,  demurs  to  the  discovery  only,  he  cannot  do  so  under  discover  onlj 
a  general  demurrer  for  want  of  equity :  he  must  make  it  the  sub-  SedaL 
Ject  of  special  demurrer;'  and  so,  a  general  demurrer  does  not 
include  a  demurrer  on  the  ground  that  the  bill  (being  a  bill  of 
review)  does  not  state  on  the  face  of  it  that  it  is  by  leave  of  •the 
Court ;  but  that  ground  may  be  taken  are  temis.^ 

Care  must  be  taken,  in  framing  a  demurrer,  that  it  is  made  to  speaking 
rely  only  upon  the  facts  stated  in  the  bill ;  otherwise  it  will  be  deniiurreiB. 
what  is  termed  a  speaking  demurrer,  and  vpill  be  overruled.' 
Thus,  where  a  bill  was  filed  to  redeem  a  mortgage,  alleging  that 
the  plaintiff's  ancestor  had  died  in  1770,  and  that,  soon  after,  the 
defendant  took  possession,  &c. ;  and  the  defendant  demurred,  and 
for  cause  of  demurrer  showed,  that  it  appeared  upon  the  face  of 
the  bill,  that  from  the  year  1770,  which  is  upwards  of  twenty  years 
before  the  fihng  of  the  bill,  the  defendant  has  been  in  possession, 
Ac,  Lord  Rosslyn  overruled  the  demurrer,  because  the  language 
of  the  bill  did  not  show  th&t  the  defendant  took  possession  in  the 
year  1770,  but,  that  he  did  so,  could  only  be  collected  from  the 
averment  in  the  demurrer.'    But  a  demurrer,  for  that  it  appeared 


1  In  Marsh  v.  Mar^h,  1  C.  E.  Green  (N. 
J.),  891,  897,  it  18  »aid  that,  under  a  gener- 
al demurrer  for  want  of  equity,  no  objec- 
tion for  want  of  form  can  properly  be  raised. 

*  AnU^  p.  894.  A  demurrer  for  want  of 
equity  need  not  refer  to  the  allegations  of 
the  bill.  Middlebrook  v.  Bromley,  9  Jur. 
N.  8.  614,  616;  11  W.  R.  712,  V.  C.  K. 

S  Ante^  p.  866;  Inman  «.  Wearing,  8  De 
G.  &  S.  729. 

*  Ante,  pp.  860,  660. 

*  VIThittingham  v.  Burgoyne,  8  Anst. 
900,  904;  MMrsh  v.  Marsh,  1  C  E.  Green 
(N.  J.),  391,  897. 

*  Henderson  v.  Cook,  4  Drew.  806. 


7  Brownsword  v.  Edwards,  2  Yes.  S. 
246;  Henderson  v.  Cook,  4  Drew,  806, 816. 

8  Edsell  V.  Buchanan,  4  Bro.  C.C.264; 
2  Yes.  J.  88.  It  is  said  in  Brooks  v.  Gib- 
bons, 4  Paige,  876,  that  '*  the  case  of  Ed»ell 
r.  Buchanan,  2  Yes.  J.  88.  has  been  fre- 

auently  misunderstood.  Tne  demurrer  in 
lat  case  was  not  overruled  as  a  speaking 
demurrer,  merely  on  account  of  a  modest 
suggestion,  that  the  time,  stated  bv  the 
complainant,  *  about  the  year  1770,*^  waa 
upwards  of  twenty  years  before  the  filing 
of  the  bill.  But  it  was  because  that  sug- 
gestion, from  the  manner  in  which  it  waa 
introdnced  into  the  demurrer,  waa  in  tba 
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Several 
causes  of 
demurrer 
ma^  be 
assigned. 


Demurrer 
ore  tenug: 
Is  confined  to 
cases  where 
there  is  a 
demurrer  on 
tile  record; 

but  cannot  be 
upon  the 
same  ground. 


on  the  bill  that  the  agreement,  therein  alleged  to  have  been  entered 
into,  is  not  in  writing  signed  by  the  defendant,  is  not  a  speaking 
demurrer.^  It  is  material  to  notice  that,  in  order  to  constitute  a 
speaking  demurrer,  the  fact  or  averment  introduced  must  be  one 
which  is  necessary  to  support  the  demurrer,  and  is  not  found  in 
the  bill :  ^  the  introduction  of  immaterial  facts,  or  averments,  or  of 
arguments,  is  improper;  but  it  is  mere  surplusage,  and  will  not 
vitiate  the  demurrer.* 

A  defendant  is  not  limited  to  show  one  cause  of  demurrer  only; 
he  may  assign  as  many  causes  of  demurrer  as  he  pleases,  either  to 
the  whole  bill,  or  to  each  part  of  the  bill  demurred  to,  but  they 
must  be  stated  as  distinct  and  separate  causes  of  demurrer ;  *  and 
if  any  one  of  the  causes  of  demurrer  assigned  hold  good,  the  de- 
murrer will  be  allowed.*  Where,  however,  two  or  more  causes 
of  demurrer  are  shown  to  the  whole  bill,  the  Court  will  treat  it  as 
one  demurrer ;  and  if  one  of  the  causes  be  considered  sufficient, 
the  order  will  be  drawn  up,  as  upon  a  complete  allowance  of  the 
demurrer.**  A  defendant  may  also,  at  the  hearing  of  his  demurrer, 
orally  assign  another  cause  of  demurrer,  different  or  in  addition  to 
those  assigned  upon  the  record :  which,  if  valid,  will  support  the 
demurrer,  although  the  causes  of  demurrer  stated  in  the  demurrer 
itself  are  held  to  be  invalid.  This  oral  statement  of  a  cause  of 
demurrer,  is  called  demurring  "  ore  tenus?'* '  A  defendant  cannot 
demur  ore  tenus,  unless  there  is  a  demurrer  on  the  record ;  and 
upon  this  ground,  where  a  defendant  had  pleaded,  and,  upon  the 
plea  being  overruled,  offered  to  demur  ore  tenuu^  for  want  of  par- 
ties, he  was  not  permitted  to  do  so;®  neither  can  a  defendant 
demur  ore  tenus  for  the  same  cause  that  has  been  expressed  in  the 


nature  of  an  averment,  that  the  defendant 
bad  been  in  possession  of  the  mortgaged 
premises  for  more  than  t  wenty  years.  And 
the  fact  of  such  possession  was  necessary 
to  sustain  the  defence  !<et  up  on  the  argu- 
ment of  the  demurrer;  which  defence  was, 
that  the  plaintiffs  right  to  redeem  was 
barred  by  the  lapse  of  time.  The  precise 
time,  at  which  tne  defendant's  possession 
commenced,  not  appearing  from  the  bill 
itself,  the  averment  that  the  heir  of  the 
mortgagee  had  been  in  possession  '  up- 
wards of  twenty  years  before  the  bill  filed,' 
should  have  been  brought  forward  by  plea, 
or  answer,  and  not  by  demurrer." 

1  Wood  V,  Midgley,  5  De  6.,  M.  &  G. 
41 ;  see  also  Jones  o.  Charlemont,  12  Jar. 
682,  v.  C.  E. 

3  Brooks  V.  Gibbons,  4  Paige,  874;  see 
Kuypers  «.  Ref.  Dutch  Church.  6  Paige, 
670;  M'Comb  V.  Armstrong,  2  Moll.  296; 
Stoiy  Eq.  PI.  §  448;  Pendlebury*.  Walker, 
4  Y.  &  C.  424;  1  Smith  Ch.  Pr.  (2d  Am. 
ed.)  206;  Tallmadgev.  Lovett,8  Edw.  Ch. 
664;  Saxon  v.  Barksdale,  4  Desans.  622. 

<  Cawthom  o.  Chalie,  2  S.  &  S.  127; 
Davies  v.  Williams,  1  Sim.  6,  8. 


4  Bnrber  v.  Earber,  4  Drew.  666 :  6  Jar. 
N.  S.  1197.       • 

6  Harrison  v.  Hogg,  2  Yes.  J.  323 ;  Jones 
V.  Frost,  8  Mad.  1,  9;  Jac  466;  Cooper  i^ 
EhH  Powis,  8  I>e  G.  &  S.  688. 

6  Wellesley  v.  Welleslev,  4  M.  &  C.  664, 
668;  4  Jur.  2;  see  aUo  Watts  r.  Lortl  £f« 
linton,  1  C.  P.  Coop.  t.  Cott.  45,  27. 

7  BrinkerhofTv.  Brown,  6  John.  Ch.  149; 
Storv  Eq.  PI.  §  464;  Wright  r.  Uame.  1 
Met.' 237;  M'Dermotv.  BIoik,  R.  M.  (.liarlL 
281;  Daly  v.  Kirwan.  1  Irish  Eq.  167;  mc 
Garlick  v.  Strong,  8  Paige,  440;  Chase  e. 
Searle,  46  N.  H.  612. 

Under  a  general  demurrer  for  want  of 
equity,  a  demurrer  for  want  of  pftrriaEi  may 
be  made  oi^  fontcs.  Robinson  c.  Smith,  *I 
Paige,  281;  Garlick  v.  Strong,  8  Paifpe, 
462;  Still  well  r.  M'Neely,  1  Green  Ch. 
806;  see  Prle  v.  Price,  6  Sumner s  Yes. 
781;  Mr.  Hovenden'a  note  (2);  Ld.  Red. 
217. 

8  Durdant  r.  Redman,  1  Vem.  7S;  Ho4 
V.  Dorman,  1  S.  &  S.  227,  281:  Storr  Eq. 
PL  §  464. 
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demurrer  on  record,  and  overruled ;  ^  nor  can  he,  after  a  demurrer  Ch.  XIV.  §  3. 
to  the  whole  bill,  demur  ore  terms  as  to  part."    It  seems,  however, 
that  after  a  demurrer  to  part  of  the  bill  has  been  overruled,  the 
defendant  may  demur  ore  tenus  to  the  same  part.* 

It  is  to  be  noticed  that,  although  a  defendant  may,  either  upon  Must  be  co- 
the  record,  or  ore  tenus,  assign  as  many  causes  of  demurrer  as  he  ®^jj"?^® 
pleases,  such  causes  of  demurrer  must  be  co-extensive  with  the  rer  on  record, 
demurrer  upon  the  record;  therefore,  causes  of  demurrer,  which 
apply  to  part  of  the  bill  only,  cannot  be  joined  with  causes  of  de- 
murrer which  go  to  the  whole  bill :  *  for,  as  we  have  seen  before, 
a  demurrer  cannot  be  good  in  part  and  bad  in  part ;  which  would 
be  the  case  if  a  demurrer,  professing  to  go  to  the  whole  bill,  could 
be  supported  by  the  allegation  of  a  ground  of  demurrer  which 
applies  to  part  only. 

The  consequence  of  demurring  ore  tenus,  as  regards  costs,  will  Costa. 
be  discussed  in  a  ftiture  section.* 

The  demurrer,  having  assigned  the  cause  or  causes  of  demurrer.  Demand  of 
then  proceeds  to  demand  judgment  of  the  Court,  whether  the  j«<^g™e>i^ 
defendant  ought  to  be  compelled  to  put  in  any  ftirther  or  other 
answer  to  the  bill,  or  to  such  part  thereof  as  is  specified  as  being 
the  subject  of  demurrer;  and  concludes  with  a  prayer,  that  the 
defendant  may  be  dismissed  with  his  reasonable  costs  in  that  be- 
half sustained." 

If  a  demurrer  is  to  part  of  the  bill  only,  the  answer  (if  any)  to  Form  of 
the  remainder  usually  follows  the  statement  of  the  causes  of  de-  demurrer  and 

•'^     ,  ^  answer. 

murrer,  and  the  submission  to  the  judgment  of  the  Court  of  the 
plaintiff's  right  to  call  upon  the  defendant  to  make  further  or 
other  answer.' 

It  was  formerly  an  invariable  rule,  that  an  answer  to  any  part  Where 
of  a  bill  demurred  to  would  overrule  the  demurrer,'  even  though  *yerrule^"^ 


1  Bowman  v.  Lrfron,  1  Anst.  1 ;  but  see  Weston.  1  Vern.  463;  Roberts  v.  Clayton, 

Pratt  r.  Keith,  lO'Jur.  N.  S.  806,  V.  0.  K.,  8  Anst.  715;  see  Varick  v.  Smith,  5  Paif^e, 

12  W.  R.  894,  where  a  demurrer  on  the  187.    A  demurrer  may  be  to  the  whole 

record,  that  there  were  not  proper  parties,  bill  or  to  a  part  only  of  the  bill;  and  the 

having  been   overruJed,   a  demurrer  ore  defendant  may  therefore  demur  as  to  one 

tenw,  describing  the  necessary  parties,  was  part,  plead  as*  to  another  part,  and  answer 

allowed.  to  the  rest  of  the  bill.    Story  £q.  PI.  §  442 ; 

«  Shepherd  r.  Lloyd,  2  T.  &;  J.  490;  Newton  v.   Thayer,  17   Pick.    182,   188; 

Harr.  Ch  227.  Pierpont  v.  Fowfe.  2  Wood.  &  M.  28.    But 

*  Crouch  r.  Hick  in,  1  Keen,  886,  889;  a  defendant  cimnot  plead  or  nnswer,  and 
•ee  contra,  Shepherd  v.  Lloyd,  tibi  tup.  demur  both,  to  the  whole  bill  or  to  the 

4  Pitts  V.  Short,  17  Yes.  218,  216;  Met-  same  part  of  a  bill.     Clark  «.  Phelps,  6 

calfe  V.  Brown,  6  Pri.  560;  Rump  O.Green-  John.  Ch.  214;    Benuchnmp  v.   Gibbs,  t 

hill,  20  Beay.   612;    1   Jur   X.  S.   123;  Bibb,  481;  Robinvon  v.  Bingley,  1  M'Cord 

Henderson  v.  Cook,  4  Drew.  806 ;  Gilbert  Ch.  852.    If  the  defendant  demur  to  the 

V.  Lewis.  1  De  6.,  J.  &  S.  88;  9  Jar.  N.  whole  bill,  an  nnswer  to  a  part  thereof  is 

8. 187;  Thompsons.  Uniyersity  of  London,  inconsiotent;    and  the  demurrer  will  be 

10  Jur.  N.  S.  669,  671;  88  L.  J.  Ch.  626,  oyerruled.    Story  Eq.  Pi.  §  442.    For  the 

V.  C  K.  same  reason,  if  there  be  a  deranrrer  to  a 

^  See  pott,  {>.  (49.  part  of  the  bill,  there  cannot  be  a  plea  or 

*  See  form  in  Vol.  IIL  answer  to  the  same  part,  without  oyemil- 
7  See  ante,  pp.  681,  684,  685.  iuK  the  demurrer.     Story  Eq.  PI.  §  442; 

*  Tidd  V.  Clare,  2  Dick.  712;  Hester  «.  Clark  v.  Phelps,  6  John.  Ch.  214;  Sonzer 
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Ch.  xrv.  §  8.  the  part  answered  was  immaterial.^  And  this  rule  was  carried  so 
far,  that  where  the  demmrer  did  not  in  form  extend  to  the  part 
answered,  yet,  if  the  principle  upon  which  the  demurrer  depended 
was  such  that  it  ought  to  have  extended  to  the  whole  bill,  then 
the  answer  to  such  part  overruled  the  demurrer.*  This  is  still  the 
rule  of  the  Court,  but  it  has  been  modified  to  this  extent :  that  the 
Court  will  not  overrule  a  demurrer,  merely  on  the  ground  that,  by 
some  slip  or  mistake,  a  small  or  immaterial  part  of  the  bill  is 
covered  by  the  answer  or  plea,  as  well  as  the  demurrer.* 

For  information  as  to  the  nature  of  the  answer  (if  any)  to  be 
put  in  to  those  parts  of  the  bill  to  which  the  defendant  does  not 
demur,  the  reader  is  referred  to  the  chapter  on  Answers.*  If  the 
plaintiff  conceives  such  answer  to  be  insufficient,  he  may  except  to 
it,  but  he  must  not  do  so  before  the  demurrer  has  been  aigoed :  * 
otherwise,  he  will  admit  the  demurrer  to  be  good.*  It  is  said, 
however,  that  if  the  defendant  demurs  to  the  relief  only,  and 
answers  the  rest  of  the  bill,  the  plaintiff  may  take  exceptions  to 
the  answer  before  the  demurrer  is  argued.' 

A  demurrer  is  prepared,  and  must  be  signed,  by  counsel ;  *  but 
it  is  put  in  without  oath,  as  it  asserts  no  fact,  and  relies  merely 
upon  matter  apparent  upon  the  face  of  the  bill;*  and  it  need  not 
be  signed  by  the  defendant. 


Nature  of 
answer; 

when  it  may 
be  excepted 
to. 


Demurrer  is 
pnt  in 
withont  oath 


«.  De  Meyer,  2  Pai$;e,  674 ;  Mitford  Eq.  PI. 
by  Jeremy,  209,  210;  H.  K.  Chasers  case, 
I'Bland,  217 ;  Leacraft  v.  Dempsey,  4  Paiee, 
124;  Spoffbrd  v.  Manning,  6  Paige,  8^; 
Miller  v.  Fasse,  1  Bailey  £q*  187 ;  Jarvis  v. 
Palmer,  11  Pnlge,  650;  feuypers  v.  Re- 
formed Dutch  Church,  6  Paige,  670; 
Chase's  case,  1  Bland,  206;  Saxon  v, 
Barksdale,  4  Desaus.  622;  Bull  v  Bell,  4 
Wis.  64;  see  anie^  p.  647,  n.  2. 

In  Massachusetts,  "  the  defendant,  in- 
stead of  filing  a  formal  plea  or  demurrer, 
may  insist  on  an}*  special  matter  in  his 
answer,  and  have  the  same  benefit  there- 
from as  if  he  had  pleaded  the  same  or  de- 
murred to  the  bill."  Rule  14  of  the  Rule« 
of  Practice  in  Chancery;  see  Lovett  v, 
Longmire,  14  Ark.  (1  Barb.)  889.  The 
same  rule  exists  in  New  Hampshire,  Rule 
10  of  Chancery  Practice.    88  N.  H.  607. 

By  the  rules  in  Chancery  cases  in  Maine, 
defendants  may  severally  demur  and  an- 
swer to  the  merits  of  the  bill  at  the  same 
time.  Rule  6,  87  Maine,  682 :  Hartshorn 
V.  Eames,  31  Maine,  97;  Smith  v.  Kelley, 
66  Mnine,  64,  66. 

1  Ruspini  t^.  Yickery,  cited  Ld.  Red.  211 ; 
Savage  v.  Smalebroke,  1  Vem.  90. 

s  Dawson  v.  Sadler,  1 S.  &  S.  642;  Sher- 
wood V.  Clark,  9  Pri.  269;  Hester  «.  Wes- 
ton, 1  Vern.  468. 

s  Ord.  XIY.  9;  ante,  p.  688;  Lowndes 
V.  Garnett  and  Moseley  Gold  Mining  Com- 
pany, 2  J.  &  H.  282;  Mansell  v.  teeney, 
tb.  818;  Gilbert  v.  Lewis,  1  De  G.,  J.  &  S. 


88;  9  Jut.  N.  S.  187;  8e«  also  Jones  «. 
Earl  of  Strafford,  8  P.  Wms.  81. 

<  Post,  Chap.  XVIL 

^  London  Assurance  v.  East  India  Con- 
pany,  3  P.  Wms.  826. 

0  Ld.  Red.  817;  Boyd  r.  Mills,  18  Vefc 
86^  86.  If  necessary  the  ptaintiff  may  eb- 
tarn  an  extension  of  the  time  to  file  exoefK 
tions ;  see  postj  Chap.  XYIL  §  4,  Exoqplkm 
to  Answers. 

T  Ld.  Red.  817;  8  P.  Wms.  827,  n.  (c). 

8  Ord.  Vm.  1 ;  1  Smith  Ch.  Pr.  (2d  Am. 
ed.)  209;  Story  Eq.  PI.  §  461.  Where  a 
solicitor  has  appeared  in  a  cause,  and  a 
demurrer  is  filed,  signed  by  sc^idtocs  who 
have  not  appeared,  the  dcsnurrer  may  be 
treated  as  withont  signature,  and  as  anol- 
lity.  Graham  v.  Elmore,  Harrinf .  Ch.  S6S. 
In  Ernest  v.  Partridge,  11  W.  B.  715,  V. 
C.  W.,  the  costs  of  advising  with  cousel 
as  to  demurring  were  allowed,  oa  a  paity 
and  party  taxation. 

0  Ld.  Red.  208.  By  the  Slat  Equity  Bale 
of  the  United  States  Courta,  no  demwrcr 
or  plea  shall  be  allowed  to  be  filed  to  anv 
bill,  unless  upon  a  certificate  of  oomisd, 
that  in  his  opinion  it  is  well  (bonded  in 
point  of  law,  and  supported  by  the  aifidavil 
of  the  defendant  that  it  is  not  inteipoeedfbr 
delay ;  and  if  a  plea,  that  it  n  true  in  posot 
of  fkct  Stoiy  Eq.  PL  (8d  ed.)  §  441, 
note  (2). 

In  Massachusetts,  *' A  demurrer  than  be 
accompanied  with  a  certificate  that  it  is  not 
intended  for  delay."  Genl.  Sts.  of  U/m. 
c.  118,  §  6.    But  this  proyiaioii  does  sot 
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A  mere  clerical  error  in  a  demurrer  may  be  amended  on  an  CH.Xiy.§4. 
ex  parte  order,  before  the  twelve  days  have  expired,^  or  at  the  ^— — y'"-*^ 

hearing.^  Amendment 

of  clerical 
error. 

Section  IV.  —  Filing^  Setting  Dototi^  and  bearing  Demurrers, 


After  the  draft  of  the  demurrer  has  been  settled  and  signed,  it 
is  copied  on  paper  of  the  same  description  and  size  as  that  on 
which  bills  are  printed,*  and  counsel's  signature  is  copied  at  the 
foot ;  the  demurrer  is  then  filed  at  the  Record  and  Writ  Clerks' 
Office.^  The  name  and  place  of  business  of  the  plaintiff's  solicitor, 
and  of  his  agent,  if  any,  or  the  name  and  place  of  residence  of  the 
plaintifi^  where  he  acts  in  person,  and,  in  either  case,  the  address 
for  service,  if  any,  must  be  indorsed,  as  upon  other  pleadings.' 

A  separate  demurrer,  by  a  married  woman,  must  have  an  order 
to  warrant  it ;  such  a  demurrer  ought  not,  therefore,  to  be  filed  till 
an  order  to  that  effect  has  been  procured.*  A  demurrer  cannot 
be  filed  on  behalf  of  an  infant,  or  a  person  of  unsound  mind  not 
so  found  by  inquisition,  until  a  guardian  ad  litem  has  been  ap- 
pointed ;  and  it  is  the  same  in  the  case  of  a  lunatic,  when  his  com- 
mittee has  an  adverse  interest.  The  order  appointing  the  guardian 
must  be  produced  when  the  demurrer  is  presented  for  filing.'' 

A  defendant,  demurring  alone  to  any  bill,"  may  do  so  within 
twelve  days  after  his  appearance,  but  not  afterwards  ;^  the  day 
of  his  appearance  does  not  count.*®  When  he  does  not  demur 
alone,  he  has  the  same  time  as  he  has  for  answering.**  Time  for 
demurring  runs  in  vacation.*^ 

Where,  aft;er  appearance  to  the  original  bill,  a  defendant  is 


How  filed. 


apply  to  a  statement  in  the  nature  of  a  de- 
murrer for  want  of  eqpi^,  contained  in  an 
answer  to  a  bill  in  &qufty.  Mill  River 
Loan  Fnnd  Ass.  v.  Claflin,  9  Allen,  101. 
For  forms  of  demurrer,  see  Vol.  III. 

1  Richardson  v.  Hastings,  7  Boat.  68. 

s  Osbom  V.  Jallion,  8  Drew.  662,  668. 

•  Ord.  6  March,  1860,  r.  16;  and  Ord. 
IX.  8,  atUty  p.  861.  A  joint  demairer  and 
answer  must  be  printed  in  the  same  man- 
ner as  an  answer,  see  poitj  Chap.  XVII. 
§  8,  PHmtinp  Antwerp, 

^  Ord.  I.  86.   No  fee  is  payable  on  filing. 

•  Ord.  III.  2,  6;  emU,  pp.  468.  464. 

•  Barron  v.  Grillard,  8  V.  &  B.  166; 
Braithwaite's  Pr.  68;  except,  it  is  pre- 
sumed, in  those  cases  where  a  married 
woman  is  entitled  to  defend  as  a/em«  aoU ; 
see  anU.  pp.  178, 170. 

7  Braithwaite*s  Pr.  68. 

•  Whether  original,  amended,  or  supple- 
mental.   Braithwaite*s  Manual,  176. 

»  Ord.  XXXVU.  8;  16  &  16  Vic  c  86, 
§  IS.    In  the  ease  of  a  defendant  serred 


abrdad,  this  mle  so  far  overrules  Ord.  X. 
7  (2),  as  to  limit  its  provisions  to  pleading, 
answering,  or  demurring,  not  demnrrine 
alone.  Griining  v.  Prioleau,  10  Jur.  N. 
S.  60;  12  W.  R.  141,  M.  R.;  88  Beav.  221. 
Demurrer  to  part  of  the  bill,  without  an- 
swering or  pleading  to  the  rest,  cannot  be 
filed  before  expiration  of  time  for  filing  in- 
terrogatories. Itowe  V.  Tonkin,  L.  R.  1  £q. 
0:  11  Jur.  N.  S.  849,  M.  R. 

10  Old.  XXXVII.  9. 

11  Poti,  Chap.  XVII.  §  8;  Ord.  XXXVH. 
4,  6.  As  the  time  for  demurring#lone  runs 
firom  appearance,  and  that  for  answering, 
pleading,  or  demurring,  not  demurring 
alone,  from  the  service  of  the  interroga- 
tories, it  seems  that,  by  dela3ring  appear- 
ance, the  defendant  may  obtain  a  longer 
time  ior  demurring  alone  than  for  answer- 
ing, pleading,  or  demurring,  not  demur- 
ring alone*    See  Griining  v.  Prioleau,  M 

'^  Old.  XXXVIL  18. 


Separate 
demurrer 
of  married 
woman. 

Demurrer  on 
behalf  of 
infant  or 
lunatic. 


Time  allowed 
to  demur: 
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Ch.  XIV.  §  4. 


to  amended 
bill,  where 
defendant 
not  required 
to  answer. 


Further  time 
to  demur 
alone. 


Demurrer 
cannot  be 
filed  after 
prescribed 
time. 


Demurrer 
and  answer. 


Demurrer 
and  answer 
filed  after 
attachment, 
or  after  a 
traversing 
note,  will  be 
irregular. 


Difference 
between 
taking  off  the 
file  and 
overruling. 


served  with,  but  is  not  required  to  answer,  an  amended  bill,  a 
further  appearance  by  him  is  unnecessary ;  and  no  time  is  fixed 
for  his  demurring  alone  by  the  General  Orders ;  but  it  is  cnstom- 
ary,  in  such  case,  to  file  the  demuiTer  within  twelve  days  from  the 
service  of  the  copy  of  the  amended  bill.^  It  would  seem,  how- 
ever, that  he  is  entitled  to  demur  within  twelve  days  after  the 
expiration  of  the  time  within  which  he  might  have  appeared,  if 
required  to  do  so :  that  is,  within  twenty  days  from  the  service  of 
the  amended  bill.^ 

The  Court,  under  the  former  practice,  would,  on  a  special  case 
being  made,  have  allowed  a  defendant  to  put  in  a  demurrer  to  the 
whole  bill,  after  the  time  for  demurring  alone  had  expired ;  •  and 
it  is  presumed  that  this  would  be  allowed  under  the  present 
practice,^  upon  the  delay  being  satisfactorily  accounted  for,  and 
upon  a  special  application  being  made.^ 

A  demurrer  will  not  be  received  at  the  Record  and  Writ  Clerks' 
Office,  after  twelve  days  from  the  entry  of  the  appearance,*  with- 
out a  special  order  enlarging  the  time,  or  giving  leave  to  file  it ; 
and  i^  by  inadvertance,  it  should  be  received,  it  will,  on  the  appli- 
cation of  the  plaintifl^  be  taken  off  the  file.' 

A  demurrer,  to  which  is  annexed  an  answer  to  any  material 
part  of  the  bill,  is  considered  an  answer  and  demurrer,  and  may 
be  filed  within  the  time  limited  for  pleading,  answering,  or  de- 
murring, not  demurring  alone.® 

If  an  attachment  for  want  of  an  answer  has  been  issued  against 
a  defendant,  a  demurrer,  even  though  coupled  with  an  answer,  will 
be  irregular ;  and  in  such  case,  the  proper  course  is  to  move  that 
the  demurrer  and  answer  be  taken  off  the  file,  and  not  that  the 
demurrer  be  overruled ;  and  taking  an  office  copy  does  not  waive 
the  right.®  And  so,  where  a  traversing  note  has  been  filed  and 
served,  a  defendant  cannot  demur  without  special  leave.** 

It  is  right  here  to  advert  to  the  distinction  in  practice  between 
taking  a  demurrer  and  answer  off  the  file,  and  simply  overruling 


1  BraithwRite's  Manual,  175. 

s  Cheesboroufrh  v.  Wright,  28  Beav.  173 ; 
Braithwaite's  Manual,  176. 

8  Bruce  v.  Allen,  1  Mnd.  666;  see  also 
Taylor  v.  Milner,  10  Ves.  444;  Dolder  v. 
Lord  Huntingfield,  11  Ves.  288,  298;  see 
Davenport  v.  Sniffen,  1  Barb.  Gh.  223; 
Lakcns  v.  Fielden,  11  Paige,  644;  Bedell 
V.  Bedell,  2  Barb.  Ch.  99;  1  Smith  Ch.  Pr. 
(2d  Am.  cd.)  207,  208;  Burrall  v.  Baine- 
teaux,  2  Paige,  831 ;  2  Madd.  Ch.  Pr.  (4th 
Am.  ed.)  264,  265;  Kenrick  v.  Clayton,  2 
Bro.  C.  C.  (Perkins's  ed.)  214,  note  (1), 
and  cases  cited. 

4  Ord.  XXXVII.  17;  see,  however,  Ord. 
XXXVII.  8. 

6  For  forms  of  summons  in  such  case,  see 
Vol.  III. 


«  Braitbwaite*8  Pr.  69. 

7  Dyson  v.  Benson,  G.  Coop.  110;  Cost 
V.  Boode,  1  S.  &  S.  21;  BamQ  «.  Raine- 
teaux,  2  Paige,  881. 

8  Osborn  v.  Jullion,  8  Drew.  652:  sea 
also  Ld.  Red.  208,210;  Stephenttm  e.  Gar- 
diner, 2  P.  Wms.  286;  Tomkin  v.  U(b- 
bridge,  9  Ves.  178;  Taylor  r.  Milacr,  W 
Ves.  444,  446:  Baker  r.  Melltsh,  II  Ves. 
78;  White  v.  Howard*  2  D«  G.  &  & 
Bead  v.  Barton,  8  K.  &  J.  166. 

d  Mellor  r.  Hall,  2  S.  &  S.  821; 
V.  Lord  De  la  Zouch,  1  Swanst.  1S5^  198; 
Attorney-General  v.  Shield,  11  Beav.  441; 
Vigers  v.  Lord  Audley,  2  M.  &  C.  49,  tt: 
Braithwaite's  Pr.  59. 
10  Ord.  Xm.  7;  see  ante,  p.  516. 
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the  demurrer,  thereby  leaving  the  answer  on  the  file.  The  former  Ch.  xiv.  §  4. 
course  appears  to  be  the  one  adopted,  in  all  cases  where  there  has  ^— — -y— — -^ 
been  an  irregularity  in  the  formal  parts  or  the  filing  of  the  de- 
murrer, whether  it  be  accompanied  by  an  answer  or  not.^  The 
latter  course  is  adopted,  wherever  the  demurrer  has  been  properly 
filed,  but  the  Court  is  of  opinion  that  it  is  insufficient,  or  that  it 
has  been  overruled  by  the  answer. 

Where  a  demurrer  has  been  taken  off*  the  file  for  irregularity,  it  in  what  man- 
ceases  to  be  a  record  of  the  Court,  and  the  defendant  may,  there-  "2^  ^2} 
fore,  put  in  a  plea,  or  another  demurrer  (if  his  time  for  demurring 
has  not  expired),  as  if  no  demurrer  had  been  filed ;  but  the  de- 
murrer is  not  taken  off  the  file  by  the  mere  pronoimcing  of  the 
order:  it  must  actually  be  withdrawn  from  the  file.^  To  effect 
this,  the  order,  when  drawn  up,  should  be  carried  to  the  Record 
and  Writ  Clerk :  who  will  withdraw  the  demurrer,  annexing  the 
order  to  it.* 

Notice  of  filing  the  demurrer  must  be  served  on  the  plaintifl^  or  Notice  of 
his  solicitor,  on  the  day  on  which  it  is  filed,  before  seven  o'clock  ^^S- 
in  the  evening,  or,  if  on  a  Saturday,  before  two  o'clock  in  the 
afternoon.*    Neglect  to  do  so  will  not,  however,  render  the  de-  Consequences 
murrer  inoperative ;  but  the  time  allowed  to  the  opposite  party  toSf^g^^jj^ 
for  taking  the  next  step  in  the  cause  will  be  extended,  so  as  to 
give  him  the  benefit  of  the  time  he  would  otherwise  lose  by  the 
delay  in  the  service.* 

Upon  the  demurrer  being  filed,  the  plaintiff  should  take  an  plaintiff's 
office  copy ;  •  and  if  he  apprehends  that  the  demurrer  will  hold  «>"««»  ^^e^e 

j^J  '  ^  ^*^  ^        demurrer 

good,  he  should  either  obtain  an  order  to  dismiss  his  bill  with  filed, 
costs,^  or,  if  he  thinks  the  defect  can  be  remedied  by  amendment, 

he  may  obtain  an  order  of  course,  on  motion  or  petition,  to  amend  in  what  cases, 

his  bill,  in  the  usual  way,  upon  payment  of  20«.  costs.*    This,  *"4**?J[f' 

however,  can  only  be  done  before  the  demurrer  has  been  set  amend  after 

down:   afterwards,  the  plaintiff  must  pay  the  defendant's  taxed  ^^"*' 
costs  of  amending,  and  of  the  demurrer ;  ^  and  must  make  a  special 
application,  by  summons,  for  leave  to  amend.^®    The  20«.  cover 

1  Leave  to  amend  the  title  of  a  joint  de-  Hare,  207,  orerruled  on  appeal,  ib.  210;  11 

murrer  and  answer  has  been  ^ven,  on  the  Jur.  49. 

hearing  of  a  motion  to  take  it  off  the  file  ^  Bralthwaite's  Pr.  491. 

forirre((ularitjr.  Osboxn  o.  Jnllion,  8  Drew.  7  See  pott,  Chap.  XIX.  §  1,  2>tfmtwm^ 

652, 664.  BUU 

>  Oust  V,  Boode,  1  S.  &  S.  21.  ^  See  ante^  p.  411.    For  forms  of  motion 

*  Jbid.  paper  and  petition,  see  Vol.  III. 

*  OrO.  III.  9;  Ord.  XXXVII.  2;  ante,  ^  Warburton  v.  London  and  Biackwall 
pp.  4o4,  456.  For  form  of  notice,  see  Vol.  Railwaj  Company,  2  Beav.  258;  Hearn  v, 
III.  Way,  6  Beav.  868;  Hofllck  v.  Reynolds,  9 

&  Wright  V.  Angle,  6  Hare,  107;  Lowe  W.  R.  898,  V.  C.  K.    If  he  neglects  to 

V.  Williams,  12  Beav.  482;  Jones  v.  Jones,  amend  within  the  proper  time,  the  bill  is 

1  Jur.  N.  S.  868,  V.  C.  S. ;  Lli>yd  v.  Solici-  gone.     lb.  481. 

t<>r8  aiid  General  Life  Assurance  Compiny,  ^^  Hofiick  v.  Reynolds,  ubi  wp.    For  form 

8  W.  R.  640;  24  L.  J.  Ch.  704,  V.  0.  W.;  of  summons,  see  Vol.  IIL 
see,  however,  Matthews  o.  Chichester,  5 
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DEMURRERS. 


Ch.  XIV.  §  4. 


Either  party 
may  set 
down  the 
demurrer. 


Time  allowed 
to  set  down 
demurrer, 
and  conse- 
quence of 
neglect. 


When  plain- 
tiff may  set 
down,  or 
amend,  after 
period  fixed. 

Costs  of 
demurrer  not 
set  down. 

Vacations. 


Plaintiff 
should  set 
down. 


Order  to  set 
down  de- 
murrer: how 
obtained, 
and  demurrer 
how  set 
down. 


all  the  costs  of  the  demurrer ;  but  when  the  demurrer  has  been 
prepared,  though  not  actually  on  the  file,  before  the  amendment, 
the  costs  will  be  costs  in  the  cause.^ 

It  was  formerly  necessary,  after  filing  a  demurrer,  to  enter  it 
with  the  Registrar.  This  need  not  now  be  done ;  but  upon  the 
filing  thereof  by  the  defendant,  either  party  may  set  the  demuirer 
down  for  argument  immediately.^ 

Where  a  demurrer  to  the  whole  bill  is  not  set  down  for  argu- 
ment within  twelve  days  after  the  filing  thereof,  and  where  a  de- 
murrer to  part  of  a  bill  is  not  set  down  within  three  weeks  after 
the  filing  thereof,  and  the  plaintiff  does  not  within  such  twelve 
days  or  three  weeks,  as  the  case  may  be,  serve  an  order  for  leave 
to  amend  the  bill,  the  demurrer  will  be  held  sufficient  to  the  same 
extent,  and  for  the  same  purposes,  and  the  plaintiff  is  to  pay  to 
the  demurring  party  the  same  costs,  as  in  the  case  of  a  demurrer 
to  the  whole,  or  part  of  a  bill,  as  the  case  may  be,  allowed  upoa 
argument.' 

In  order  to  entitle  a  plaintiff  to  bo  relieved  against  the  oonae- 
quences  of  not  setting  down  the  demurrer,  or  obtaining  an  order 
to  amend,  within  the  periods  fixed  by  the  General  Orders,  he  must 
make  out  a  clear  case  of  accident,  mistake,  or  surprise.^ 

The  order  for  payment  of  the  costs  of  a  demurrer,  neglected  to 
be  set  down,  is  an  order  of  course,  and  may  be  obtained  on  petition 
at  the  Rolls,  or  on  motion.* 

The  times  of  vacation  are  not  reckoned  in  the  computation  of 
time  for  settmg  down  demurrers.* 

As,  in  the  event  of  a  demurrer  not  being  set  down  for  ailment 
within  the  limited  period,  the  defendant  derives  the  same  benefit 
as  by  its  allowance,  the  duty  is  cast  upon  the  plaintiff  if  he  is  de- 
sirous that  it  should  be  submitted  to  the  judgment  of  the  Court, 
of  having  it  set  down.' 

The  party  wishing  to  set  down  a  demurrer  for  argument  must 
obtain  an  order  for  that  purpose.  Unless  specially  directed  by  an 
order  of  the  Lord  Chancellor  or  Lords  Justices,  the  demurrer  most 
be  set  down  to  be  heard  before  the  Judge  to  whose  Court  the  cause 

1  Bainbrigge  v.  Moss,  8  K.  &  J.  62;  8 
Jur.  N.  S.  107. 

a  Ord.  XIV.  11. 

»  Ord.  XIV.  14, 15;  Matthews  r.  Chi- 
chester, 6  Hare,  207;  on  appeal,  t6.  210; 
11  Jur.  48;  Keg.  Begul.,  15  March,  1860, 
r.  4. 

<  Knight  V,  Marjoribanks,  14  Sim.  198; 
decided,  however,  on  the  d4th  Ord.  of 
Aug.,  1841;  Sand.  Ord.  884;  8  Beay. 
zzu. ;  Matthews  v.  Chichester,  11  Jur.  49, 
L.  C. ;  decided  on  the  46th  Ord.  of  May, 
1845;  Sand.  Ord.  1000;  7  Beay.  xli.;  1 
Phil.  Ixxxvi.,  which  was  similar;  over- 
ruling S.  C.  5  Hare,  207. 


^  Jacobs  V.  Hooper,  1  W.  B.  6. 
form  of  order,  see  Seton,  1257,  Nou  11; 
aod  for  forms  of  petition  and  motioa  pa- 
per,  see  Vol.  III. 

«  Ord.  XXXVII.  18  (8). 

7  By  the  88d  EquitA-  Rule  of  the  Uiiit«4 
States  Courts,  the  plaintiff  maj  set  down 
the  demurrer  or  plea  to  be  areoed,  or  he 
may  take  issue  on  the  plea.  It^  upoo  aai 
issue,  the  facts  stated  in  the  plea  be  deter- 
mined for  the  defendant,  thev  shidl  avafl 
him,  as  for  as  in  Law  and  bquitj  xhtj 
ought  to  avail  him. 
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is  attached.^  K  the  cause  is  attached  to  the  Court  of  one  of  the  Ch.  XIV.  §  4. 
Vic«-Chancellors,  this  order  is  obtained  on  a  petition  of  course,  to  >■ — ^^T^ 
the  Lord  Chancellor,  being  left  at  the  order  of  course  seat  in  the 
Registrars'  Office,  and  is  dated  the  day  the  petition  is  left ;  and 
the  demurrer  is  set  down  by  the  order  of  course  Clerk  the  same 
day.  If  the  cause  is  attached  to  the  Rolls  Court,  the  order  is  ob- 
tained on  a  petition  of  course  to  the  Master  of  the  Rolls  being  left 
with  his  under-secretary ;  the  order  is  then  taken  by  the  solicitor 
to  the  order  of  course  seat  in  the  Registrars'  Office,  and  the,  de- 
murrer will  be  set  down  by  the  order  of  course  Clerk  on  the  day 
the  order  is  left.* 

The  petition  must  state  to  what  Court  the  cause  is  attached,'  Contents  of 
the  day  when  the  demurrer  was  filed,  and  whether  it  be  to  the  £^t  ^own? 
whole,  or  part  of  the  bill ;  and  be  subscribed  by  the  solicitor ;  and, 
if  presented  to  the  Lord  Chancellor,  it  does  not  require  any  fiat  or 
stamp.* 

If  by  inadvertence  the  demurrer  is  not  actually  set  down  on  the  where 
day  the  petition  or  order  is  left  at  the  Registrars'  Office,  it  will  fn^lj^ntlv 
nevertheless  be  considered  to  have  been  set  down  on  that  day.*         omitted  to  be 

The  order  directs  the  demurrer  to  be  set  down  next  after  the  ^*  ^^^' 
pleas,  demurrers,  and  exceptions  to  answers  already  appointed  for  order  to  set 
hearing ;  and  it  must  be  served  upon  the  solicitor  for  the  oppo-  ^^^^■ 
site  party,  at  least  two  clear  days  before  the  day  appointed  for 
hearing. 

If  the  defendant  is  desirous  of  withdrawing  his  demurrer,  he  withdrawal 
may  do  so,  even  after  it  has  been  set  down,  on  payment  of  costs.*     ^^  demurrer. 

A  demurrer  is  not  usually  put  in  the  paper  for  hearing,  in  Vice-  Demurrer: 
Chancellors'  causes,  until  six  clear  days,  and  in  Rolls'  causes,  until  ^^^ourt**^^^ 
two  clear  days  have  elapsed  since  it  was  set  down.  paper. 

Before  the  demurrer  is  heard,  two  printed  copies  of  the  bill,  and  papers  for 
a  copy  of  the  demurrer  must  be  left  with  the  train-bearer  of  the  J^^ge. 
Vice-Chancellor,  or,  in  a  Rolls'  cause,  with  either  the  under-secre- 
tary or  train-bearer,  for  the  llse  of  the  Court.'' 

In  general,  the  Court  will  not  advance  a  demurrer ;  •  in  cases.  Advancing 
however,  of  bills  for  injunction,  as  an  injunction  will  not  usually  *^«  hearing. 
be  granted  pending  a  demurrer,  the  Court  will,  upon  application. 


1  Ord.  VI.  4. 

s  Ord.  XXI.  9;  Reg.  Regul.  16  March, 
1860f  rr.  1,  2,  8.  For  form  of  order,  see 
Seton,  1267,  No.  10;  and  for  forms  or  pe- 
titioo,  see  Vol.  III. 

»  Ord.  XIV.  10. 

«  Reg.  Regul.  16  March,  1860,  r.  8. 

*  Egremont  v.  Cowell,  6  BeaT.  617 ;  7 
Jnr.  62. 

•  Downes  v.  East  India  Company,  6  Ves. 
686.  In  RoUft'  causes,  the  order  maj,  by 
consent,  be  obtained  on  petition  of  course; 
for  form  of  petition,  see  Vol.  III.     For 


order,  by  consent,  directing  demurrer  to 
be  witlitfBwn,  and  extending  time  to  an- 
swer, se^Seton,  1269,  No.  15. 

7  If  this  is  neglected,  the  solicitor  maj 
be  ordered  to  paj  costs  Ord.  XXI.  12. 
Counsers  brief  consists  of  copies  of  the 
bill  and  demurrer.  In  Ernest «.  Partridge, 
11  W.  R.  716,  V.  C.  W.,the  charge  for  ot 
servations  was  disallowed,  on  a  party  and 
party  taxation;  see  Morgan  &  Davey, 
864. 

>  Anon.,  1.  Mad.  667. 
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DEMUBRERS. 


Ch.XIV.§4. 


Hearing  of 
demurrer: 


where  defend- 
ant omits  to 
appear; 


where  plain- 
tiff omits  to 
appear. 


Where 
demurrer 
struck  out. 


Manner  or 
hearing. 


where  the  matter  is  pressing,  order  the  demurrer  to  be  aigned  im- 
mediately.* 

When  a  demurrer  is  called  on  for  hearing,  and  the  defendant 
omits  to  appear,  the  demurrer  will  be  struck  out  of  the  paper, 
unless  the  plaintifl^  if  he  has  set  down  the  demurrer,  can  produce 
an  affidavit  of  service  upon  the  defendant  or  his  solicitor  of  the 
order  to  set  it  down ;  or,  if  the  defendant  set  down  the  demurrer, 
unless  the  plaintiff  can  produce  an  affidavit  of  service  upon  him- 
self of  the  order  for  setting  down  the  demurrer.*  If  the  plaintiff 
can  produce  such  an  affidavit,  it  is  conceived  that  the  demurrer 
would  be  overruled,  as  in  the  case  of  a  plea,'  It  has  been  held, 
however,  that  in  such  a  case  the  demurrer  is  not  necessarily  over- 
ruled, but  the  plaintiff  must  be  heard  in  support  of  the  bilL*  When 
the  defendant  appears,  and  the  plaintiff  does  not,  the  demurrer 
will  also  be  struck  out  of  the  paper,  unless  the  defendant  can  pro- 
duce an  affidavit  of  service  upon  himself  of  the  order  for  setting 
down  the  demurrer ;  or  unless,  in  the  event  of  the  defendant  hav- 
ing himself  set  down  the  demurrer,  he  can  produce  an  affidavit  of 
service  by  him,  upon  the  plaintiff  or  his  solicitor.*  On  the  prodac- 
tion  of  such  an  affidavit,  in  either  case,  the  defendant  may  have  the 
demurrer  allowed  with  costs.* 

Where  a  demurrer  haa  been  struck  out  of  the  paper,  a  fresh 
order  must  be  obtained  for  setting  it  down,  which  may  be  had  upon 
petition  of  course  as  before  explained,  provided  the  application  is 
made  within  the  time  allowed  to  set  down  the  demurrer^  If 
otherwise,  a  special  application  for  leave  to  set  it  down  most  be 
made. 

The  usual  course  of  proceeding,  when  the  demurrer  comes  on 
for  hearing,  and  all  parties  appear,  is  for  the  counsel  in  support  oi 
the  demurrer  to  be  first  heard,  next  the  plaintiff's  counsel,  and  then 
the  leading  counsel  for  the  demurring  party  replies.  In  hearing  a 
demurrer,  the  argument  is  strictly  confined  to  the  case  appearing 
upon  the  record ;  and  for  the  purposes  of  the  argument  the  matters 
of  fact  stilted  in  the  bill  are  admitted  to  be  true.' 

Where  it  has  appeared,  upon  the  hearing  of  a  demurrer  to  the 


1  Cousins  V.  Smith,  18  Ves.  164,  167; 
Jones  V.  Taylor,  2  Mad.  181;  Const  «. 
Harris,  T.  &.  K.  610,  n.;  London,  Chat- 
ham, and  Dover  Railway  Co.  v.  Imperial 
Mercantile  Credit  Association,  L.  R.  8  Ch. 
Ap.  281;  and  aeepost,  Chap.  XXXYI. 
§  2,  InjuncdoM.  Where  justice  requires 
it,  an  injunction  will  be  granted  pending 
a  demurrer.  Wardle  v.  Claxton,  9  Sim. 
412. 

3  For  form  of  affidavit  of  service,  see 
Vol.  III. 

s  Mazarrodo  v.  Maitland,  2  Mad.  88. 
For  form  of  order  overruling  demuirer,  on 


non-appearance  of  defendant,  see  Seton, 
1268  No.  18. 

4  Penfold  «.  Ramsbottom,  1  Swazst 
662. 

^  On  an  appeal  from  an  order  allovirr 
a  demurrer  to  the  whole  bill,  the  pJaiara 
is  entitled  to  begin.  Attoraey  General  r. 
AM)inaIl,  2  M.  &  C.  618. 

o  Jennings  v.  Pearce,  1  Yes.  J.  447. 

»  Antt,  p.  694;  Ord.  XIY.  14, 15. 

8  Ante ,  p.  648.  For  furm  of  order  on  the 
hearing  of  a  demurrer,  see  Setou,  126S, 
No.  12. 
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whole  bill,  that  the  defendant  is  entitled  to  demur  to  some  part  Ch.  XIV.  §  6 
only,  the  Court  has  permitted  the  demurrer  to  be  amended,  so  as 
to  confine  it  to  the  parts  to  which  the  defendant  has  a  right  to 
demur :  ^  in  such  cases,  however,  the  most  usual  course  is  to  over- 
rule the  demurrer,  and  to  give  the  defendant  leave  to  put  in  a 
new  demurrer  to  such  part  of  the  bill  as  he  may  be  advised.* 

Where  a  demurrer  is  ordered  to  stand  over,  it  must  be  for  a 
definite  period.* 


Ameudnient 
of  demum»r 
ponnitted  at 
the  hearing. 


Where 
ordered  to 
stand  over. 


Section  V. —  The  Effect  of  allowing  Demurrers. 


Strictly  speaking,  upon  a  demurrer  to  the  whole  bill  being 
allowed,  the  bill  is  out  of  Court,  and  no  subsequent  proceeding 
can  be  taken  in  the  cause.*  The  Court  often,  however,  on  hearing 
the  demurrer,  gives  leave  to  amend,  and  there  are  cases  in  which 
it  has  afterwards  permitted  an  amendment  to  be  made ;  *  and  it 
seems  that,  even  after  a  bill  has  been  dismissed  by  order,  it  has 
been  considered  in  the  discretion  of  the  Court  to  set  the  cause  on 
foot  again.* 

Where  the  plaintifi^  after  a  demurrer  had  been  allowed,  improp- 
erly obtained  an  order  to  amend  his  bill,  and  the  defendant  de- 
murred, it  was  held,  that  by  demurring  the  defendant  had  waived 
the  irregularity,  and  that  the  course  he  ought  to  have  taken  was, 
to  apply  to  discharge  the  order  to  amend  for  irregularity."' 

Although  the  effect  of  allowing  a  demurrer  to  the  whole  bill  is 
to  put  the  cause  out  of  Court,  the  allowance  of  a  partial  demurrer 


Amendment 
of  bill,  after 
alJowance  of 
demurrer. 


Order  to 
amend,  after 
demurrer  to 
whole  bill 
allowed,  ib 
irregular. 


Where  a  par 
tinl  demunxy 
allowed, 


1  Glegg  V.  Legh,  4  Mad.  198.  207; 
Marsh  v.  Marsh,  1  C.  K.  Green  (K.  J.), 
891,  897,  898. 

s  Thorpe  v.  Macaaler,  6  Mad.  218, 281. 
In  Marsh  v.  Marsh,  1  C.  £.  Green  (N.  J.), 
891,  898,  the  demurrer  was  overruled,  with 
leare  to  amend  by  stating  the  grounds  of 
demurrer. 

8  Ord.  XXI.  18. 

«  Smith  V.  Bame^  1  Dick.  67;  Watkins 
9.  Bush,  2  Dick.  701 ;  see  Chavete  v.  Mar 
son,  4  Green  (Iowa),  281. 

*  Loixi  Coningsby  v.  Sir  J.  Jekyll,  2  P. 
Wma.  800 ;  Lloyd  v.  Loaringf  6  Yes.  778, 
779.  It  is  not  necessary  in  Biassachusetts, 
even  where  a  demurrer  goes  to  the  equity 
of  the  whole  bill,  that  the  plaintiff  should 
make  a  motion  to  amend,  in  anticipation 
of  an  adverse  decision.  According  to  the 
practice  in  this  State,  after  a  demurrer  is 
sustained,  the  cane  is  not  regarded  as  out 
of  Court  so  that  it  cannot  be  reinstated  by 
amendment  in  matters  of  substance,  be- 
cause application  therefor  was  not  made 
before  the  decision  on  the  demurrer  was 
pronounced.  The  usual  mode  is  to  allow 
the  plaintiff  a  reaaonable  time  after  a  de- 


murrer has  been  sustained,  either  on  the 
ground  of  a  defect  in  form  or  for  want  of 
equity,  to  move  for  leave  to  amend  his  bill 
for  the  purpose  of  supplying  the  defect,  or 
alleging  new  or  additi'onHl  grounds  for 
the  equitable  relief  which  he  seeks.  And 
such  amendments  are  always  allowed, 
unless  sufficient  cause  la  shown  to  the  con- 
trary. In  this  respect  the  practice  of  the 
Court  is  very  liberal.  But  a  motion  to 
amend  is  not  allowed  as  a  matter  of  right. 
Merchants*  Bank  of  Newburyport  v.  Ste- 
venson. 7  Allen,  489,  491.  'By  the  85th 
Rule  or  the  United  States  Courts,  if  a  de- 
murrer shall  be  allowed  upon  the  hearing, 
the  Court  may,  in  its  discretion,  up^m  mo- 
tion of  the  plaintiff,  allow  him  to  amend 
his  bill  npon  such  terms  as  it  shall  deem 
reasonable.  See  Alexander  v.  Moye,  88 
Miss.  640. 

«  Per  Lord  Eldon  in  Baker  v.  Melliiih, 
11  Ves.  68,  72.  It  is  conceived  that  this 
dictum  would  not  be  followed,  unless  in  a 
yerv  special  case. 

7  Watkins  v.  Bush,  2  Dick.  701;  but 
see  t6.  702,  n. 
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plaintiff  may 
proceed  in 
the  caase. 


Liberty  to 
amend  the 
bill:  when 
given. 


Where 
demnrrer 
allowed,  with 
leave  to 
amend,  costs 
are  in  discre- 
tion of  Court. 

Leave  to 
amend  does 
not  preclude 
ap])eal  by 
plaintiff; 

but  defend- 
ant, desirous 
to  appeal, 
should  apply 
to  stay 
amendment. 

Effect  of 
order  to 
amend  upon 
second 
amendment 
of  bill. 

When  demur- 
rer is  or  is 
not  a  bar  to 
a  new  bill. 


is  not  attended  with  such  a  consequence.  The  bill,  or  that  part  of 
it  which  was  not  covered  by  the  demurrer,  still  remains  in  Ck>art» 
and  the  plaintiff  may  obtain  an  order  to  amend,  or  adopt  any  other 
proceedings  in  the  cause,  in  the  same  manner  that  he  might  have 
done  had  there  been  no  demurrer*^ 

On  hearing  the  demurrer,  the  Court  will,  where  it  sees  that  the 
defect  pointed  out  by  the  demurrer  can  be  remedied  by  amend- 
ment, and  substantial  justice  requires  it,  make  a  special  order  at 
the  hearing  of  the  demurrer,  adapted  to  the  circumstances  of  the 
case ;  ^  and  where  an  order  was  made  allowing  the  demurrer,  and 
giving  leave  to  amend,  and  no  amendment  was  made  within  the 
proper  time,  it  was  held,  that  the  bill  was  not  out  of  Court.' 

When  the  demurrer  is  allowed,  and  leave  is  given  to  amend, 
there  is  no  rule  that  the  defendant  is  to  have  his  costs ;  but  they 
are  in  the  discretion  of  the  Court.* 

Where,  upon  allowing  the  demurrer,  leave  is  given  to  the  plain- 
tiff to  amend  his  bill,  he  is  not  thereby  prevented  from  appealing 
against  the  order ;  ^  but  if  the  defendant  b  desirous  of  appealing 
from  such  order,  he  ought  to  apply  to  stay  the  amendment,  until 
the  appeal  has  been  disposed  of;  *  or,  at  any  rate,  he  ought  not  to 
act  upon  the  order  giving  the  plaintiff  leave  to  amend :  as,  for 
instance,  by  demurring  to  the  amended  bill. 

It  may  be  observed,  that  the  amendment  of  a  bill,  in  pursoance 
of  an  order  made  upon  the  hearing  of  a  demurrer,  if  made  before 
the  defendant  answers,  will  not  preclude  a  plaintiff  from  making 
one  amendment  after  answer,  upon  motion  of  course.'' 

A  demurrer,  being  frequently  on  matter  of  form,  is  not,  in  gen- 
eral, a  bar  to  a  new  bill ;  but  if  the  Court,  on  demurrer,  has  clearly 
decided  upon  the  merits  of  the  question  between  the  parties,  the 
decision  may  be  pleaded  in  another  suit.' 

Where  a  demurrer  to  the  whole  or  part  of  a  bill  is  allowed  upon 


1  Ld.  Red.  216 ;  Emans  v.  Emans,  1  Mc- 
Carter(N.  J.),  114, 120. 

3  Ibid. ;  Wellesley  v.  Wellesley,  4  M.  & 
C.  664, 668;  4  Jur.  2;  Schneider  v.  Lizard!, 
9  Beav.  461,  468 ;  Rawlings  v.  Lambert,  1 
J.  &  H.  468;  leave  to  amend  is  not  fdven 
as  a  matter  of  course.  Osborne  v.  Jullion, 
8  Drew.  696;  and  see  Watts  o.  Lord  Kg- 
liiiton,  1  C.  P.  Coop,  t  Cott,  29,  and  the 
cases  there  collected;  and  as  to  leave  to 
amend  given  after  demurrer  for  want  of 
parties,  see  Tyler  v.  Bell,  2  M.  &  C.  89, 
104,  110,  and  ue  cases  there  cited;  1  Jur. 
20. 

s  Deeks  V.  Stanhope,  1  Jur.  N.  S.  418, 
V.  C.  K. ;  see,  however,  Hoflick  v  Rey- 
nolds, 9  W.  R.  431,  V.  C.  K. :  and  Armi- 
stend  V.  Durham,  11  Beav.  428;  18  Jur. 
830. 

^  Schneiders.  Lizardi,u^*<tip. ;  Bothom- 
leyc.  Squires,  1  Jur.  N.  S.  694,  V.  0.  K.; 


and  see  Harding  v.  Tingey,  12  W.  B.  701, 
y.  C.  K.  In  New  Jersey,  the  Gomt  has 
no  discretionary  power  in  such  a  caae. 
The  costs  are  fixed  by  the  Chancery  AcL 
Hicks  V.  Campbell,  4  C.  £.  Green  (X.  J.), 
183    187 

fi*Lidbetter  v.  Long,  4  M.  &  C.  tSS; 
Davis  V.  Chanter,  2  Phil.  646,  647.  F« 
form  of  order  on  appeal,  see  Seton,  1162, 
No.  8 ;  and  for  form  of  notice  of  appeal, 
aee  Vol.  III. 

«  Wellesley  o.  Wellesley,  4  M.  &  a  tt4» 
666 ;  4  Jur.  2. 

7  Pesheller  v.  Hammett,  8  Sim.  8S9; 
Bainbrigcre  v.  Baddelny,  12  Beav.  162;  18 
Jur.  997:  and  see  Ord.'lX.  18. 

8  Ld.  Red.  216;  and  see  LondorKlenT 
(Ladv)9.  Baker,  8  Giff.  128;  affirmed.  7 
Jur.  *N.  S.  811,  L.  J  J. ;  Oriental  Sicaa 
Company  «.  Briggs,  8  Jur.  N.  S.  201,  204; 
10  W.  B.  126,  L.  C. 
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argoment,  the  plaintifi^  unless  the  Court  otherwise  directs,  is  to  pay  Ch.  XIV.  ^  5. 
to  the  demurring  party  the  costs  of  the  demurrer ;  and  if  the  de-  ^-^"v-^ 
murrer  be  to  the  whole  bill,  the  costs  of  the  suit  also,^  including  CosU:  where 
the  costs  of  a  motion  for  an  injunction,  or  other  motion  pending  g^^^  ^ 
in  the  suit.^ 

Where  any  grounds  of  demurrer  are  urged,  on  arguing  a  de-  whera 
muirer,  beyond  the  grounds  therein  expressed,  and  those  grounds  ^^^ 
which  are  so  expressed  are  disallowed,  the  defendant  will  have  to  is  allowed; 
pay  the  same  costs  as  if  the  demurrer  were  overruled,'  although 
the  grounds  of  demurrer  so  newly  urged  may  be  allowed.* 

In  general,  however,  where  the  demurrer,  are  temcs^  has  been  where  leave 
allowed,  and  the  Court  has  given  the  plaintiff  leave  to  amend  his  ^v*^?"*^ " 
bill,  the  course  of  the  Court  appears  to  be  to  make  him  liable  to 
the  costs  of  the  demurrer.*  The  rule,  however,  with  respect  to 
costs  upon  such  occasions,  is  not  imperative,  and  the  Court  has  a 
discretionary  power ;  •  and  therefore,  where  Sir  Lancelot  Shadwell 
V.  C.  upon  lowing  a  demurrer  ore  tenus^  for  want  of  parties, 
ordered  the  defendant  to  pay  the  costs  of  the  demurrer  on  the 
record,  although  he  had  given  the  plaintiff  leave  to  amend  his  bill 
generally.  Lord  Cottenham  refused  to  interfere.^ 

Where  a  demurrer  is  put  in  on  two  grounds  as  to  one  of  which  when 
it  succeeds,  but  fails  as  to  the  other,  no  costs  will  in  general  be  f^^^^i^^ 

given.'  part,  and  foils 

Where  a  demurrer  to  a  bill  is  allowed,  and  afterwards  the  order  "l^**^*  , 
allowing  it  is,  upon  re-argument,  reversed,  the  defendant,  if  he  has  on  demurrer 
received  the  costs  from  the  plaintiflj  will  be  ordered  to  refund  them,  "vereed. 
upon  application  by  the  plaintiff;  ^  and  so,  if  a  demurrer  has  been 
overruled,  and  the  order  is  reversed  upon  re-hearing,  the  plaintiff 
if  he  has  received  costs  from  the  defendant,  must  refrmd  them. 

One  of  several  defendants  who  has  demurred  successfully,  is  iq^ameof 
entitled,  as  of  right,  to  have  his  name  struck  out  of  the.  record ;  defendant. 
and  may  apply  to  the  Court  by  motion  for  this  purpose.^^  demorring 

■track  out 

1  Ord.  XIV.  18;    see  Rule  85  of  the  178, 174;  M*Intyreo.  Connell,  1  Sim.  N. 

United  States  Courts.    For  cases  where  S.  257,  258;  see  also  Lund  v.  Blanshard,  4 

the  Coort  directed  otherwise,  see  Schneider  Hare,  28;  Brown  t7.  Douglas,    11    Sim. 

V.  Lizardi,  9  Beav.  461,  468 ;  Bothomley  288 :  Thompson  v.  University  of  London, 

9.  Squires,  1  Jar.  N.  S.  694,  V.  C  K.;  10  Jnr.  N.  S.  669,  671;  88  L.  J.  Ch.  625, 

Morgan  &  Davey,  21.    For  precedent  of  a  689,  V.  C.  K. 

bill  of  costi  for  preparing  ana  setting  down  *  Newton  v.  Lord  Egmont,  4  Sim.  674, 

a  demarrer,  see  ib.  468.  (85. 

s  Gladstone  v.  Ottoman  Bank.  1  H.  &  «  Ord.  XIY.  1, 12. 

M.  506;    9  Jur.  N.  S.  246;  Morgan  &  ^  Mortimer  v.  Fraser,  2  M.  &  C.  178. 

DaTev,  22.  *  Beqeon  v.  Madfleld,  5  Beav.  546,  554; 

<  f  hat  is  to  say,  the  costs  occasioned  by  and  see  Allan  v.  Houlden,  6  Beav.  148, 

the  demarrer,  unless  the  Court  otherwise  150;  Morgan  &  Davey,  18. 

directs;  see  Ord.  XIV.  12.  ^  Oats  v.  Chapman,  1  Yes.  S.  542;  S. C 

4  Ord.  XIV.  1;  Tourton  f».  Flower,  8  P.  2  Ves.  S.  100;  1  Dick.  148. 

Wm«.  871;  Wood  v.  Thompson,  2  Dick.  Vt  Barry  v.  Crosltey,  2  J.  &  H.  186;  8 

510;  Attorney-General  9.  Brown,  1  Swanst  Jur.  N.  d.  10  Seton,  1258.    For  form  of 

265,  288;  Mortimer  v,  Fraser,  2  M.  &  C  notice  of  motion,  see  Vol.  III. 
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Section  VL —  The^  Eff^ect  of  overruling  Demurrers. 


Demurrer 
cannot  stand 
for  answer. 

After  demur* 
per  to  the 
whole  bill 
overruled, 
no  second 
demurrer 
allowed,  un- 
less it  be  less 
extended; 


but  no  second 
demurrer 
without 
leave. 


After  demur- 
rer overruled, 
defendant 
may  plead; 


but  not  with- 
out leave. 


If  no  leave, 
defendant 
must  answer. 


A  demurrer,  being  a  mute  tiling,  cannot  be  ordered  to  stand  for 
an  answer.^ 

After  a  demurrer  to  the  whole  bill  has  been  overruled,  a  second 
demurrer  to  the  same  extent  cannot  be  allowed,  for  it  would  be  in 
effect  to  re-hear  the  case  on  the  first  demurrer:  as,  on  argument 
of  a  demurrer,  any  cause  of  demurrer,  though  not  shown  in  the 
demurrer  as  filed,  may  be  alleged  at  the  bar,  and  if  good  will  sup- 
port the  demurrer.*  A  demurrer,  however,  of  a  less  extensive 
nature,  may,  in  some  cases,  be  put  in ;  and  where  the  substance 
of  a  demurrer  was  good,  but  informally  pleaded,  liberty  was  given 
to  take  it  off  the  file,  and  to  demur  again,  on  payment  of  costs ; ' 
and  a  defendant  has  been  allowed  to  amend  his  demurrer,  so  as  to 
make  it  less  extensive.* 

A  second  demurrer,  however,  though  less  extended  than  the 
first,  cannot,  after  the  first  demurrer  has  been  overruled,  be  put  in 
without  leave  of  the  Court ;  but  the  case  is  different  where  the 
first  has  been  taken  off  the  file  for  irregularity.  This  leave  is  gen- 
erally granted,  upon  hearing  the  first  demurrer ;  but  it  has  been 
permitted  upon  a  subsequent  application  by  motion. 

Although  a  defendant  cannot,  after  the  Court  has  overruled  his 
demurrer  to  the  whole  bill,  again  avail  himself  of  the  same  method 
of  defence,  yet,  as  it  sometimes  happens  that  a  bill  which,  if  all  the 
parts  of  the  case  were  disclosed,  would  be  open  to  a  demurrer,  is 
so  artfully  drawn  as  to  avoid  showing  upon  the  face  of  it  any 
ground  for  demurring,  the  defendant  may,  in  such  case,  make  the 
same  defence  by  plea:  stating  the  &cts  which  are  necessary  to 
bring  the  case  truly  before  Court.*  As  it  is,  however,  the  rule  of 
the  Court  not  to  allow  two  dilatories  without  leave,  or,  in  other 
words,  as  the  defendant  is  only  permitted  once  to  delay  his  answer 
ty  plea  or  demurrer,  without  leave  of  the  Court,  he  must,  previ- 
ously  to  filing  his  plea,  obtain  the  leave  of  the  Court  to  do  so: 
otherwise,  his  plea  may  be  taken  off  the  file.* 

From  what  has  been  said  it  results  that,  aft^er  a  demurrer  to  the 
whole  bill  has  been  overruled,  the  defendant,  unless  he  obtains 
leave  to  put  in  a  demurrer  of  a  less  extended  nature,  or  a  plea 
either  to  the  whole  bill  or  to  some  part  of  it,  must,  if  required, 
put  in  a  ftiU  answer ;  and  the  Court,  on  overruling  Uie  demurrer. 


1  Anon.,  8  Atk.  680. 

a  Ld.  Red.  217. 

s  Devonsher  v.  Newenham,  2  Sch.  & 
Lef.  199. 

4  Glegg  0.  LeRh,  4  Mad.  198,  207; 
Thorpe  v.  Macaulej,  6  Mad.  218,  281.    A 


clerical  error  may  be  amended,  oo  as  « 
parte  order,  before  the  twelve  daj«  havt 
expired.  Richardson  «.  Hastings,  7  Beav. 
68. 

6  Ld.  Red.  216. 

«  Rowley  v.  Ecdes,  1  S.  &  S.  (11, 612. 
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will,  on  the  application  of  the  defendant,  fix  a  time  for  his  so  do-  Ch.XIV.§6. 

hig ;  if  no  time  is  fixed,  the  defendant  must  put  in  his  answer  ""^"V""-^ 
within  the  usual  time  (if  it  has  not  expired),  or  make  a  special 
application,  by  summons,  for  farther  time.^ 

Where  the  demurrer  is  not  to  the  whole  bill,  and  is  accompanied  Where  par- 

by  an  answer,  the  plaintiff  after  the  demurrer  is  overruled,  if  he  ovemded"*' 

wishes  for  a  further  answer,  must  except  to  the  answer  for  insufii-  defendant 

ciency ;  and,  therefore,  the  defendant  need  not  put  in  any  further  not  answer 

answer  until  after  the  plaintiff  has  taken  exceptions  to  the  answer  ^^J'^Hy^IJ^ 

already  put  in,  and  such  exceptions  have  been  either  allowed  or  excepted. 

submitted  to.*    Generally,  the  plaintiff  should  not  except  to  the  Time  for 

answer  until  the  demurrer  has  been  decided  upon :  otherwise  he  ®^^^P*^- 
admits  the  demurrer  to  be  good.*    Where,  however,  the  defendant 
demurs  to  the  relief  only,  and  answers  as  to  the  discovery,  the 
plaintiff  may,  it  seems,  except  to  the  answer  before  the  demurrer 
is  heard.* 

Altliough,  generally,  where  the  plaintiff  amends  otherwise  than  Genend 

by  adding  parties,  he  loses  his  right  to  except  to  the  answer  for  *ft^r*demu^ 

insufficiency,  yet,  where  a  demurrer  has  been  overruled,  he  is  not,  rer  overruled, 

by  amending  generally,  precluded  fi'om  calling  for  an  answer  to  ckSe°rig£tto 

that  part  of  the  interrogatories  covered  by  the  demurrer.*  *»  answer  to 

Where  a  demurrer  is  overruled,  and  the  plaintiff  amends  his  des  co'^red 

bill,  the  defendant  is  not  precluded  fi'om  appealing  against  the  ^y  demurrer; 

order  overruling  the  demurrer;  •  but  after  the  defendant  has  served  ap^^; 

the  plaintiff  with  notice  of  the  appeal,  an  order  of  course  to  amend  but  order  of 

the  bill  is  irregular,  and  will  be  discharged  with  costs,  and  the  ^JJJ^*^^ 

amendments  expunged.^  notice  of 

appealf  is 

1  Trim.  V,  Baker,  1  S.  &  S.  469;  T.  &  don,  12  Bear.  217;  see  Kuvpers  v.  Ref.    irregular; 

R.  268;   Waterton  v.  Croft,  6  Sim.  481,  Dutch  Church,  6  Paige,  670.' 

488;  see  Atlantic  Ins.  Co.  v.  Lemar,  10  *  Ld.  Red.  817;   London  Asi^urance  v. 

Paige,  886;    Henderson  v,   Dennison,  1  East  India  Oompanj,  8  P.   Wms.  826; 

Carter  (Ind.),  162;    Fleece  v.  Russell,  18  Bojd  v.  Mills,  18  Yes.  86. 

111.  81;  North  Western  Bank  v.  Nelson,  1  *  Ld.  Red.  817;  8  P.  Wms.  827,  n.  (S). 

GratUn,  108;  Sotton  v.  Gatewood,  6  Munf.  <  Taylor  v.  Bailey,  8  M.  &  C.  677,  681 ; 

898;  Lafavour  v.  Justice,  6  Blackf.  886;  8  Jur.  808. 

Puterbaugh  «.  Elliott,  22  111.  167.  Where  «  Jackson  v.  North  Wales  Railway 
a  demurrer  to  a  bill,  for  want  of  equity  is  Company,  18  Jnr.  69,  L.  C  After  de- 
overruled,  a  final  decree,  without  giving  murrer  to  a  bill  was  overruled,  and  time 
the  defendant  an  oppoitunity  to  deny  the  given  to  answer,  the  defendant  was  allowed 
allegations  in  the  bill,  is  erroneous.  Smith  to  demur  again  without  leave  first  obtained, 
9.  Ballantyne,  10  Paige,  101;  Forrest  v.  on  the  plaintiff's  amending  his  bill  by 
Robini^on,  4  Porter,  44 ;  Bottorf  v.  Conner,  joining  a  new  part>^  plaintiff.  Moore  v. 
1  Blackf.  287 ;  Cole  County  v.  Augney,  Armstrong,  9  Porter,  697.  So  where  an 
12  Miss  182.  amendment  is  made  to  a  bill  before  an- 
In  Maine,  Walton  J.  in  Lambert  v.  Lam-  swer  filed,  even  if  it  be  immaterial  and 
bert,  62  Maine,  644,  646,  remarked  that  trivial,  a  defendant  may  demur,  de  noR>, 
the  overruling  of  a  demurrer  in  Equity  is  to  the  whole  bill;  the  defendant  may 
never  followed  by  a  decree  making  a  final  demur  to  the  amendment  at  any  time, 
disposition  of  the  case;  the  order  is  that  Booth  v.  Stumper,  10  Geo.  109.  But 
the  party  demurring  answer  fhrther.  And  when  an  answer  ti as  been  filed,  the  defend- 
he  added :  "  The  ^try  in  this  case  should  ant  cannot,  after  demurrer  made  and  der 
Y)e^  ^demurrer  to crott^-biUoverrvled — fur^  cided,  demur  again  to  the  whole  bill, 
ther  answer  reotdredJ' "  unless  the  amendment  is  material.    Ibid. 

s  Cotes  V.  Turner,  Bunb.  128;  and  see  7  Ainslie  «.  Sims,  17  Beav.  174. 
Attorney-General  v.  Corporation  of  Lon- 
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or  to  dismiss 
bill. 

Reservation, 
tUlheanng, 
of  question 
raised  by 
demurrer. 


Costs. 


Where  gen- 
eral demurrer 
overruled, 
plaintiff  may 
tile  traversing 
note  imme- 
diately, or 
after  time 
given  to 
plead,  &c 


After  a  demurrer  has  been  overruled,  and  notice  of  appeal  giveiiy 
the  plaintifT  cannot  obtain  an  order  of  course  to  dismiHs  his  bill; 
with  costs.^ 

The  Court  will  often,  although  it  overrules  the  demurrer,  reserve 
to  the  defendant  the  right  of  raising  the  same  question  at  the 
hearing  of  the  cause ;  *  and  where  there  is  a  doubtful  question  on 
a  title,  the  Court  will  sometimes  overrule  the  demurrer,  without 
prejudice  to  any  defence  the  defendant  may  make  by  way  of  an- 
swer.' 

Where  any  demurrer  is  overruled,  the  defendant  is  to  pay  to  the 
plaintiff  the  taxed  costs  occasioned  thereby:  unless  the  Court 
otherwise  directs.* 

Where  a  demurrer  to  the  whole  bill  is  overruled,  the  plaintiff 
if  he  does  not  require  an  answer,  and  proposes  to  file  a  traversang 
note,  may  file  such  note  immediately :  unless  the  Court,  upon  over- 
ruling such  demurrer,  gives  time  to  plead,  answer,  or  demur ;  and 
in  such  case,  if  the  defendant  files  no  plea,  answer,  or  demurrer 
within  the  time  so  allowed  by  the  Court,  the  plaintiff^  if  he  does 
not  then  require  an  answer,  may,  on  the  expiration  of  such  time, 
file  such  note.* 


^  Lewis  V.  Cooper,  10  Beav.  82;  S.  C. 
ftom.  Cooper  v.  Lewis,  2  Phil.  178, 181. 

a  Wilson  V.  Stanhope,  2  Coll.  629;  Jones 
c.  Skipworth,  9  Beav.  287;  Norman  v, 
Stiby,  tb.  660,  566;  Earl  of  Shrewsbury  v. 
North  Staffordshire  Railway  Company,  9 
Jur.  N.  S.  787;  11  W.  B.  742,  V.  C.  K.; 
Bazendale  v.  West  Midland  Railway  Com- 
pany, 8  Jur.  N.  S.  1163.  L.  C. 

«  Brownsword  v.  Edwards,  2  Ves.  S. 
248,  247 ;  Mortimer  v.  Hartley,  8  De  G. 
&  S.  816;  Evans  v.  Evans,  18  Jar.  666, 
L.  JJ. ;  Cochrane  v.  Willis,  10  Jar.  N.  S. 
162,  L.  JJ. ;  CoUingwood  v.  Russell,  10  Jur. 
N.  S.  1062;  18  W.  B.  68,  L.  JJ.;  anU,  p. 
642. 


«  Ord.  XTV.  12;  see  Schneider  «.  U- 
zardi,  9  Beav.  461,  468;  BoChomleT  fL 
Squires,  1  Jur.  N.  S.  694,  Y.  C  K. ;  Ifor- 
gan  &  Davey,  21.  As  to  the  costs:  when 
a  demurrer  ore  temu  is  allowed,  see  Urd. 
Xiy.  1,  aaUj  p.  699 ;  and  where  a  defendaat 
succeeds  on  one  ground,  and  fiiib  on  aa- 
other,  see  ante^  p.  699.  Costs  were  reTuaed 
where  the  bill  did  not  show  thmtrefief 
must  be  granted  at  the  hearins^  Barber 
V.  Barber,  4  Drew.  666;  6  Jar.  N.  S.  1197. 
For  precedent  of  a  bill  of  costs  where  de- 
murrer overruled,  see  Morgan  &  DiaTer, 
448. 

«  Ord.  XIII.  4;  ante,  p.  618. 


CHAPTER    XV. 


BLEAS. 


Section  L —  Tlie  Ghneral  Nature  of  JPleas. 

A  DEMURKBR  has  been  mentioned  to  be  the  proper  mode  of  Distinction 
defence  to  a  bill,  when  any  objection  is  apparent  upon  the  bill  demimer* 
itself:  either  from  matter  contained  in  it,  or  from  defect  in  its  and  a  plea. 
frame,  or  in  the  case  made  by  it.^    When  an  objection  to  the  bill 
is  not  apparent  on  the  bill  itself^  if  the  defendant  means  to  take 
advantage  of  it,  he  ought  to  show  to  the  Ck)urt  the  matter  which 
creates  the  objection :  either  by  answer,  or  by  plea,  which  has  been 
described  as  a  special  answer,  showing  or  relying  upon  one  or  mOre 
things  as  a  cause  why  the  suit  should  be  either  dismissed,  delayed, 
or  barred.^    The  object  of  a  plea  is  to  save  to  the  parties  the  object  of 
expense  of  going  into  evidence  at  large ;  and,  therefore,  where  a  *  P^®*- 
defendant  neglected  to  raise  his  defence  by  plea,  the  bill  has  been 
dismissed  without  costs.* 

The  defence  proper  for  a  plea  is  such  as  reduces  the  cause,  or  piea:  when 
some  part  of  it,  to  a  single  point,  and  from  thence  creates  a  bar  to  ^  proper 
the  suit,  or  to  the  part  of  it  to  which  the  plea  applies.^    It  is  not,  ^^^  ^^ 
however,  necessary  that  it  should  consist  of  a  single  fact:  for  consist  of  a 
though  a  defence  offered  by  way  of  plea  consists  of  a  great  variety  ""*®  **^ 


1  Ante,  p.  642. 

s  Ld.  Red.  219;  Story  Eq.  PI.  $  649; 
Lob^  Eq.  PI.  288;  Carroll  v.  Wanng,  8 
Gill  &  J.  491;  Heartto.  Coming,  8  Paige, 
566 ;  Tappan  v.  Evans,  11 N.  H.  8 11.  If  a 
preYious  demurrer  by  the  defendant  has 
been  overruled,  he  cannot  plead  without 
the  leave  of  the  Court  Rowley  v.  Ecdes, 
IS.  &  S.  511,  ante,  p.  600. 

<  Sanders  v,  Benson,  4  Beav.  860,  867; 
Jackson  v.  Ogg,  John.  397,  402. 

4  Ld.  Red.  219,  295;  1  Smith  Ch.  Pr. 
(2d  Am.  ed.)  217;  Groodrich  v.  Pendleton, 
8  John.  Ch.  884;  Story  Eq.  PI.  $  662;  Sims 
V,  LyJe,  4  Wash.  C  C  802,  804.  The 
piea  must  be  perfect  in  itself,  so  that  if 
true  in  fact,  it  will  put  an  end  to  the  cause. 
Allen  V.  Randolph,  4  John.  Ch.  693;  Drog- 


heda  v,  Malone,  Finla^'^s  Dig.  449.  If  the 
plea  is  the  only  defence,  it  must  allege 
some  fact,  which  is  an  entire  bar  to  the 
suit  or  some  substantive  part  of  it;  and,  if 
defective  in  this  respect,  whether  true  or 
false,  the  plaintiff  should  move  to  set  it 
aside  for  insufficiency.  Newton  v.  Thayer, 
17  Pick.  129;  Piatt  v.  Oliver,  1  Mcl^ean, 
808;  Union  Branch  R.R.  Co.  v.  East 
Tenn.  and  Georgia  R.B.  Co.,  14  Geo.  827. 
A  demurrer  is  never  resorted  to  for  the 
purpose  of  settling  the  validity  of  a  plea. 
Travers  v.  Ross,  1  McCarter  (N.  J.),  264. 

A  plea  simply  denying  a  fact  alleged 
in  the  bill,  and  setting  up  no  new  matter, 
is  bad.  Bailey  v.  Le  Ko:^,  2  Edw.  Ch. 
614;  MilliffRn  v.  Millege,  8  Cranch.220; 
Black  V.  Black,  16  Geo.  446. 


604 


PLEAS. 


Plea  to  a  bill, 
on  the  face  of 
it  demorra- 
ble,  will  not, 
in  general, 
hoM. 


Affinnatiye 
pleas. 


Ch.  XV.  §  1.  of  circumstances,  yet,  if  they  all  tend  to  one  point,  the  plea  may 
be  good ;  ^  they  must,  however,  be  material* 

In  general,  a  plea  relies  upon  matters  not  apparent  on  the  bill, 
and,  in  effect,  suggests  that  the  plaintiff  has  omitted  a  fact  which, 
if  stated,  would  have  rendered  the  bill  demurrable ;  •  and  in  most 
cases,  where  a  defendant  insists  upon  matter  by  plea  which  is  ap- 
parent upon  the  face  of  the  bill,  and  might  be  taken  advantage  of 
by  demurrer,  the  plea  will  not  hold.*  This  rule,  however,  as  will 
be  seen  presently,  is  in  some  cases  liable  to  exception. 

Where  a  plea  merely  states  matter  not  apparent  upon  the  bill, 
and  relies  upon  the  effect  of  such  matter  as  a  bar  to  the  plaintifTs 
claim,  it  is  called  an  affirmative  plea.  Such  pleas  usually  proceed 
upon  the  ground  that,  admitting  the  case  stated  by  the  bill  to  be 
true,  the  matter  suggested  by  the  plea  affords  a  sufficient  reason 
why  the  plaintiff  should  not  have  the  relief  he  prays,  or  the  dis- 
covery which  he  seeks ;  and  when  they  are  put  in,  the  Court,  in 
order  to  save  expense  to  the  parties,  or  to  protect  the  defendant 
from  a  discovery  which  he  ought  not  to  make,  instantly  decides 
upon  the  validity  .of  the  defence :  taking  the  plea,  and  the  bill  so 
far  as  it  is  not  contradicted  by  the  plea,  to  be  true.* 

Although  pleas,  generally,  consist  of  the  averment  of  some  new 
fact,  or  chain  of  facts,  not  apparent  upon  the  face  of  the  bill,  the 
effect  of  which  is,  not  to  deny  the  fects  of  the  bill,  but,  admitting 
them  pro  hac  vice  to  be  true,  to  destroy  their  effect,  there  are  cases 
in  which  the  plea,  instead  of  introducing  new  facts,  merely  relies 
upon  a  denial  of  the  truth  of  some  matter  stated  in  the  bill,  upon 
which  the  plaintiff's  right  depends.  A  plea  of  this  sort  is  called 
a  negative  plea}  It  seems,  formerly,  to  have  been  made  a  qaestioo, 
how  far  a  negative  plea  could  be  good;'  and  where  a  bill  was  filed 
by  an  individual  claiming  as  heir  to  a  person  deceased,  and  the 
defendant  pleaded  that  another  person  was  heir,  and  that  the 
plaintiff  was  not  heir  to  the  deceased,  Lord  Thurlow  overruled 


Negative 
pleas. 


1  Ih.  296;  Fox  o.  Yates,  24  Beav.  271; 
Campbell  v.  Beaufoy,  Johns.  820;  Saun- 
ders  V.  Druce,  8  Drew.  140,  166;  and  for 
the  plea  in  that  case,  see  Drew.  Eq.  PI. 
146,  and  ib.  147,  n.;  Story  Eq.  PI.  §  662; 
Rhode  Island  v.  Massachusetts,  14  Peters, 
211.  Bat  it  is  otherwise  where  the  defence 
consists  of  a  great  variety  of  facts  and  cir- 
cumstances, rendering  it  necessary  to  go 
into  the  examination  of  witnesses  at  large. 
Land  v.  Sergeant,  1  £dw.  Ch.  164;  Story 
£a.  PI.  §§  668,  664. 

^  Andrews  v.  Lockwood,  2  Phil.  898;  11 
Jnr.  966;  Bowyer  v.  Beamish,  2  Jo.  & 
Lat  228. 

s  Wigram  on  Disc.  22,  n.  (e);  see  An- 
drews o.  Lockwood,  «6t  mm. 

4  Billmg  9.  Flight,  1  Mad.  280,  286; 


Phelpe  o.  Garrow,  8  Edw.  Ch.  189;  Stny 
Eq.  PI.  §  647,  660;  Varick  «.  Dodge,  9 
Pa'ge,  149. 

«  Ld.  Red.  295. 

«  Story  Eq.  PI.  §551,note,§  65Tc<sm.; 
Wigram, Discov.  (2d ed.)pp.  lia-U8.  Tik 
class  of  pleas  has  two  peculiarities:  in  tbe 
first  place  it  relies  woolly  upon  mattBn 
stated  in  the  bill,  negativing  sucli  fiKts  as 
are  maierud  to  the  rights  at  the  pIsuDufT: 
and  in  the  next  place  it  raoaires  an  answer 
to  be  filed,  which  is  subeioiaiy  to  the  pur- 
poses of  the  plea.  Story  Eq".  PL  (  670; 
see  also  Cosine  «.  Graham,  2  Paupe,  177; 
Robinson  v.  Smith,  8  Paige,  222;' Mitdidl 
V.  Lenox«  2  Paige,  280;  Sm^s  «.  Wil- 
liams, 4  Paige,  864. 

7  Ld.  Bed.  280. 
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the  plea,  on  the  ground  that  it  wa«  a  negative  plea ;  ^  but  this  Ch.  XV.  §  i. 
decision  was  afterwards  doubted,  by  the  learned  Judge  himself*  ^-  y  — ^ 
when  pressed  by  the  necessary  consequence,  that  any  person  false- 
ly alleging  a  title  in  himself  might  compel  any  other  person  to 
make  a  discovery,  which  that  title,  if  true,  would  enable  him  to 
require,  however  injurious  to  the  person  thus  improperly  brought 
into  Court :  so  that  any  person  might,  by  alleging  a  title,  however 
false,  sustain  a  bill  in  Equity  against  any  person  for  any  thing,  so 
far  as  to  compel  an  answer.*  Since  that  time,  frequent  instances 
have  occurred  in  which  negative  pleas  have  been  allowed.  Thus, 
where  to  a  bill  praying  that  the  defendant  might  redeem  a  mort- 
gage or  be  foreclosed,  the  defendant  pleaded  that  there  was  no 
mortgage.  Lord  Eldon  allowed  the  plea;^  and  so,  where  a  bill 
prayed  that  the  defendant  might  be  restrained  from  setting  up 
outstanding  terms  of  years  in  defence  to  an  action  of  ejectment, 
and  the  defendant  pleaded  that  there  were  no  outstanding  terms, 
the  plea  was  held  good ;  *  and  where  a  bill  prayed  an  account  of 
partnership  transactions,  a  negative  plea  that  there  was  no  part- 
nership was  allowed.*  It  has  also  been  held,  that  negative  matter 
ought  to  be  pleaded  negatively.' 

It  is  proper  here  to  mention  another  species  of  plea  which  often  p^g^g  ^f 
occurs  in  the  books,  and  is  not,  strictly  speaking,  either  a  plea  matters 
affirming  new  matter,  or  negativing  the  plaintiff's  title  as  alleged  i^  ile  bill, 
in  the  bill,  but  one  which  re-asserts  some  fact  stated  in  the  bill, 
and  which  the  bill  seeks  to  impeach,  and  denies  all  the  circum- 
stances which  the  plaintiff  relies  upon  as  the  ground  upon  which 
he  seeks  to  impeach  the  fact  so  set  up.  Thus,  where  a  bill  is 
brought  to  impeach  a  decree,  on  J;he  ground  of  fr^ud  used  in  ob- 
taining it,  the  decree  may  be  pleaded  in  bar  of  the  suit,  with  aver- 
ments negativing  the  charges  of  fraud.*  Of  the  same  nature  are 
pleas  setting  up  the  award  itself,  to  a  bill  filed  for  the  purpose  of 
impeaching  it  on  the  ground  of  partiality  or  fraud  in  the  arbitra- 
tors ;  •  or  setting  up  stated  accounts  or  releases,  where  bills  have 
been  filed  for  the  purpose  of  setting  them  aside.  Pleas  of  this 
nature  have  been  objected  to,  because  they  are  in  fact  exceptiones 
^usdem  ret  citjus  petitur  dissoluiio;  "  but  the  frame  of  a  bill  in 
Equity,  in  such  cases,  necessarily  produces  this  mode  of  pleading: 
for,  in  the  instance  above  alluded  to  of  a  plea  setting  up  the  decree 

1  Newman  v.  WallU,  2  Bro.  C.  C.  143,  Sanders  v.  King,  6  Mad.  61 ;  2  S  &  S.  277; 

146;  Guim  v  Prior,  2  Dick.  667;  1  Cox,  Yorke  v.  Fry,  6  Mnd.  65 ;  Thrin^v-  Edgar, 

197.  2  S.  &  S.  274,  281;  Arnold  v.  Heaford,  1 

3  Hall  V,  Novea,  8  Bro.  C.  C.  483,  489.  M'Lel.  &  Y.830. 

<  Ld.  Red.  281;  Jones  v.  DaTii,  16  Ves.  ^  Roberts  v.  Madocks,  16  Sim.  56,  57; 

262,  264.  11  Jur.  938. 

*  Hitchens  v.  Lander,  O.  Coop.  84,  88.  8  Ld.  Red.  239. 

s  Arraitage  v.  Wadsworth,  1  Mad.  189,  0  76.  260;    Tittenson  v.  Peat,  8  Atk. 

195;  Dawson  v.  Pilling,  16  Sim  203,  209;  529. 

12  Jar.  888.  ^o  Pusejr  v.  Desbourrie,  8  P.  Wms.  817. 

«  Drew  V.  Drew,  2  V.  &;  B.  159,  161; 
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Ch.  XY.  §  1.  to  a  bill  seeking  to  impeach  it,  it  is  obvious  that,  if  the  bill  bad 
^-  Y  — '  stated  the  title  under  which  the  plaintiff  claimed,  without  stating 
the  decree  under  which  the  defendant  claimed,  the  defendant 
might  have  pleaded  the  decree  alone  in  bar.  K  the  bill  had  sta^ 
the  plaintiff's  title,  and  also  stated  the  decree,  and  alleged  no  fiict 
to  impeach  it,  and  had  yet  sought  relief  on  the  title  concluded  bj 
it,  the  defendant  might  have  demurred :  because,  upon  the  £ice  of 
the  bill,  the  title  of  the  plaintiff  would  have  appeared  to  be  so 
concluded.  But  as,  by  the  forms  of  pleading  in  Equity,  the  bill 
may  set  out  the  title  of  the  plaintiff,  and,  at  the  same  time,  state 
the  decree  by  which,  if  not  impeached,  that  title  would  be  coa- 
cluded,  and  then  avoid  the  operation  of  the  decree,  by  alleging 
that  it  has  been  obtained  by  fraud :  if  the  defendant  could  not 
take  the  judgment  of  the  Court,  upon  the  conclusiveness  of  the 
decree,  by  plea,  upon  which  the  matter  by  which  that  decree  was 
impeached  would  alone  be  in  issue,  he  must  enter  into  the  same 
defence  (by  evidence  a^s  well  as  by  answer),  as  if  no  decree  had 
been  made,  and  would  be  involved  in  all  the  expense  and  vexation 
of  a  second  litigation  on  the  subject  of  a  former  suit,  which  the 
decree,  if  unimpeached,  had  concluded.  It  is  therefore,  permitted 
to  him  to  avoid  entering  into  the  general  question  of  the  plaintiff's 
title,  as  if  it  had  not  been  affected  by  the  decree,  by  meeting  the 
case  made  by  the  plainti^,  which  can  alone  give  him  a  right  to  call 
for  that  defence,  namely,  the  fact  of  fraud  in  obtiuning  the  decree: 
which  he  does,  by  negative  averments  in  his  plea.^  It  seems  to 
have  been  the  opinion  of  Sir  James  Wigram  that,  in  these  casess 
a  negative  plea,  meeting  the  matter  suggested  in  the  bill,  to  avoid 
the  effect  of  the  bar  set  up,  would  alone  be  sufficient.^ 
Any  matter  arising  between  the  bill  and  the  plea,  may  be  plead- 
Pleas  of  ^^-^    -^^  ^^  been  before  stated,  that  this  can  be  done  where  the 

matters  bankruptcy  of  a  plaintiff  or  of  a  defendant  occurs  after  the  bill 

to  the  bill.  has  been  filed  ;*  and  so,  where  a  bill  was  filed  for  a  discovery  and 
relief,  by  injunction  to  restrain  the  defendant  fi'om  setting  up  out- 
standing terms  to  defeat  a  writ  of  right,  and  since  the  filing  of 
the  bill,  the  writ  of  right  had  been  tried  and  determined  against 
the  plaintiff,  a  plea  that  it  had  been  so  tried  and  determined  was 
allowed  to  be  a  good  plea.^  This  rule  has  been  adopted  firom 
analogy  to  proceedings  at  Conmion  Law,  where  any  matter  which 
arises  between  the  declaration  and  the  plea  may  be  pleaded  in 
bar.*    But  the  analogy,  in  this  respect,  between  Courts  of  Law 

1  Ld.  Red.  240,  242;  Bailey  v.  Adams,  *  Ante^  p.  68;  Turner  v.  Robinson,  1  S. 

\                                       6  Ves.  586,  597;  Lloyd  v.  Smith,  1  Anst.  &  S-  8;  see  Tarieton  v.  Hornby,  1  1.  & 

}                                       258;  Freeland  v.  Johnson,  ib.  276.  C  Ex.  888,  836;  Lane  v.  Smith,  14  Beav. 

s  Wigrara  on  Disc.  pp.  185-189.  49;  15  Jur.  785. 

«  Sererove  v.  Mayhew,  2  M'N.  &  6.  97,  «  Earl  of  Leicester  ff.  Peny,  1  Bvow  C 

99;  14  Jur.  158;  De  Minckwitz  v,  Udney,  C.  805;  see  Ld.  Red.  254. 

16  Ves.  466,  468.  «  Turner  o.  Robinson,  vbi  np* 
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and  Equity,  will  not  extend  further :  for  at  Law,  any  matter  which  Ch.  XV.  §  i. 

would  abate  the  suit,  or  operate  as  a  bar,  may,  until  the  verdict  **-— y-—' 

has  been  given,  be  offered  to  the  Court  by  a  plea,  termed  a  plea  Plea,  puU 

jn^  darrein  corUinuwice}    In  Courts  of  Equity,  however,  such  a  contUmance 

plea  does  not  seem  admissible,  but  the  effect  of  it  may  be  obtained  at  Law; 

by  means  of  a  cross-bill.^  ^^^^^^j^" 

It  is  essential  to  observe  that,  whatever  the  nature  of  the  plea  cross-bill  in 

may  be,  whether  affirmative,  or  negative,  or  of  the  anomalous  7?*"^', 

\  „    -1    -.  1  1      1    J  J         .1      .  Ofdouble 

nature  above  alluded  to,  the  matter  pleaded  must  reduce  the  issue  pleading: 
between  the  plaintiff  and  defendant  to  a  single  point.'  If  a  plea 
ifl  double,  i.  e.,  tenders  more  than  one  defence  as  the  results  of  the 
&cts  stated,  it  will  be  bad/  Thus,  a  plea  which  stated  that  the 
plaintiff,  who  claimed  as  citizens  of  London,  never  were  resident 
there,  or  paid  scot  and  lot,  and  that  they  were  admitted  freemen 
by  iraud  for  the  purpose  of  enjopng  the  exemption  claimed,  was 
held  bad :  because  the  facts  that  the  plaintiffe  were  not  citizens  of 
London,  and  that  they  were  admitted  by  fraud,  were  totally  incon- 
sistent with  each  othen*  And  so,  where  a  defendant  to  a  bill  for 
the  specific  performance  of  an  agreement,  put  in  a  plea,  insisting 
upon  the  Statute  of  Frauds,  and  another  defence.  Lord  Rosslyn 
would  not  allow^it,  as  it  was  a  double  defence,  and  directed  it  to 
stand  over  till  the  hearing.^  Upon  the  same  principle,  where  a 
bill  was  filed,  praying  a  reconveyance  of  four  estates,  and  the  de- 
fendant put  in  a  plea  whereby  he  insisted  upon  a  fine  as  to  one, 
and  averred  that  the  estate  comprised  in  that  fine,  was  the  only 
part  of  the  premises  iii  the  bill  in  which  he  claimed  an  interest, 
Sir  Lancelot  Shadwell  V.  C.  held  it  to  be  bad,  as  a  double  plea.'' 

The  rule,  that  a  plea  must  reduce  the  defence  to  a  single  ground,  Rule,  that  a 
must  be  understood  as  not  interfering  with  the  proposition  before  ^^^*^^he 
laid  down,"  that  a  plea  may  consist  of  a  variety  of  facts  and  cir-  defence  to 
cumstances:  all  that  it  requires  is,  that  those  facts  and  circum-  ground! 
stances  should  give,  as  their  result,  one  clear  ground  upon  which 
the  whole  equity  of  the  bill  may  be  disposed  of  ^    The  rule  upon 


1  15  &  10  Vic.  c  76,  §  69;  Chitty's 
Arch.  907. 

3  Ld.  Red.  82;  see  Rowe  v.  Wood,  1  J. 
&  W.  316,  887;  Wood  v.  Rowe,  2  BliRh, 
596;  Hayne  v.  Hayne,  8  Cha.  Rep.  19; 
Kels.106;  Wright  v.  Meek,  8  Iowa,  472. 

S  Saltus  r.  Tobias,  1  John.  Ch.  214; 
Story  Eo.  PI.  $  654  et  uq. 

4  Nobkisflen  v.  Hastings,  2  Yes.  J.  84, 
86£.Ione8  v.  Frost,  8  Mad.  1,  8;  Van  Hook 
V.  Whitlock,  8  Paige,  409.  Duplicity  in 
one  and  the  same  plea  isayice  in  pleading 
in  Equity,  as  well  as  at  Law.  Moreton  «. 
Harrison,  1  Bland,  496;  see  Saltus  r.  To* 
bins,  7  John.  Ch.  214;  Rhode  Island  v. 
Maasachusetts,  14  Peters,  211;  Goodrich 
«.  Pendleton,  8  John.  Cli.  886;  Ridgoley  v. 
Warfield,  1  Bland,  494;    Stoiy  Eq.   PI. 


§  658.  A  plea  is  not  rendered  double  by  the 
mere  insertion  therein  of  several  aver- 
menta,  that  are  necessary  to  exclude  con- 
clusions arising  from  allegations  which 
are  made  in  the  bill,  to  anticipate  and  de- 
feat the  bar  which  might  be  set  up  in  the 
plea.  Bogardns  v.  Trinity  Church,  4 
Paige,  178. 

6  Corporation  of  London  tr.  Corporation 
of  Liverpool,  8  Anst  788,  742;  Story  Eq. 
PI.  §  652. 

*  Cooth  V,  Jackson,  6  Yes.  12,  17; 
Whitbread  9.  Brockhurst,  1  Bro.  C.  0. 
404,  418. 

T  Watkins  v.  Stone,  2  Sim.  49,  52. 
8  Antt^  p.  608. 

•  Ritchie  v.  Aylwm,  15  Yes.  79,  82; 
Bo  we  V.  Teed,  t6.   872;   Strickland  v. 
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FLEAS. 


Ch.  XV.  §  1. 


When 

various  facts 
tend  to  one 
point,  they 
may  be 
pleaded  in 
one  plea. 


Doable  plea: 
in  what  cases 
allowed. 


this  subject,  and  the  reasons  upon  which  it  has  been  established, 
are  stated  with  great  clearness  by  Lord  Thurlow,  in  his  judgment 
in  Whitbread  v.  JBrockhurst  His  Lordship  there  said :  **  I  cannot 
agree  with  the  defendant's  counsel,  that  any  two  facts  which  are 
not  inconsistent  may  be  pleaded  in  one  plea.  I  think  that  various 
facts  can  never  be  pleaded  in  one  plea,  unless  they  are  all  con- 
ducive to  a  single  point,  on  which  the  defendant  rests  his  defence. 
Thus,  many  deeds  may  be  stated  in  a  plea,  if  they  all  tend  to  es- 
tablish the  single  point  of  title ;  so  in  the  case  of  papacy.^  In  the 
present  case,  the  different  matters  pleaded  do  not  conduce  to  one 
object.  The  plea  of  the  statute  is  of  itself  a  bar;  but  the  plea, 
that  the  agreement  was  not  performed,  is  quite  distinct:  because, 
whether  a  part-performance  take  the  agreement  out  of  the  statute, 
or  be  considered  merely  as  a  fraud,  the  point  of  equity  is  quite 
distinct  from  the  agreement.  It  is  a  plea  of  two  matters,  perfectly 
and  clearly  distinct :  of  two  things  which  frimish  two  different 
pleas  to  the  points  made  in  the  bill.  The  reason  why  a  defendant 
is  not  permitted  to  plead  two  different  ple&s  in  £k}uity,  though  he 
is  permitted  to  plead  them  at  Law,  is  plain :  it  is  because  at  law  a 
defendant  has  no  opportunity,  as  he  has  here,  of  answering  every 
different  matter  stated  in  the  bill.  The  reasoi^  of  pleading  in 
Equity  is,  that  it  tends  to  the  forwarding  of  justice,  and  saves 
great  expense,  that  the  matter  should  be  taken  up  shortly  upon  a 
single  point;  but  that  end  is  so  far  from  being  attained,  if  the  plea 
puts  as  much  in  issue  as  the  answer  could  do,  that  on  the  eontraxy 
it  increases  the  delay  and  expense.  But  why,  it  may  be  asked, 
should  not  the  defendant  be  permitted  to  bring  two  points,  on 
which  the  cause  depends,  to  issue  by  his  plea?  The  answer  is :  be- 
cause, if  two,  he  may  as  well  bring  three  points  to  issue ;  and  so 
on,  till  all  the  matters  in  the  bill  are  brought  to  issue  upon  the 
plea :  which  would  be  productive  of  all  the  delay  and  inoon ven* 
ience  which  pleading  was  intended  to  remedy.**  • 

Although  the  general  rule  of  the  Court  is  not  to  aUow  of  double 
pleading,  there  are  cases  in  which  the  rule  will  be  relaxed:  as, 
where  great  inconvenience  would  be  sustained  by  the  necessity  of 
setting  out  long  accounts,  which  could  be  obviated,  if  the  defend- 
ant were  to  be  allowed  to  plead  several  matters.  Cases  of  this 
nature  may  occur  where  a  bill  is  so  framed  that,  if  the  principal 
case  made  by  it  cannot  be  supported,  it  may  be  sustained  by  some 

Strickland.  12  Sim.  253,  259;  Fox  v. 
Yates,  24  Beav.  271;  Campbell  v.  Beau- 
foy,  Johns.  820;  Saunders  v.  Drace,  8 
Drew.  140,  166;  Drew.  Eq.  PI.  146;  ib. 
147,  n.;  Story  Eq.  PL  §  652.  Where  the 
allegations  ot  a  plea,  being  taken  aa  true, 
do  not  make  out  a  full  defence,  or  where 
the  necessEiy  facts  are  to  be  gathered  bj 


inference  alone,  the  plea  cannot  be 
taiued.  Meeker t>.  Marsh,  Saxton  (N.  J.), 
198.  See  Davison  «.  Johnson,  1  C  E^ 
Green  (N.  J.),  112,  118,  114. 

1  Harrison  v.  Soathcote,  1  Atk.  62$.  &5!L 

2  See  Sir  S.  Romill;*s  note  of  this  jod^ 
ment,  1  Bro.  C.  C.  416,  Belt's  ed.,  cited  t 
V.  &  B.  168  n. 
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subsidiary  matter,  which  has  been  introduced  for  the  purpose  of  Ch.  XV.  §  l. 
maintaining  the  suit.^    Thus,  in  Gibson  v.  Whiitkead^  where  a   '—    f""*^ 
bill  was  filed,  by  simple  contract  creditors,  to  charge  the  real 
estates  of  a  deceased  debtor :  alleging,  first,  that  the  testator,  by 
his  will,  subjected  the  real  estates  to  the  payment  of  his  debts ; 
and,  secondly,  that  if  it  was  not  the  true  construction  of  his  will, 
then  his  real  estates  were  liable  under  the  47  Geo.  III.  sess.  2, 
c.  74,'  he  having  been  a  trader  at  the  time  of  his  death,  Sir  John 
Leach  V.  C.  made  an  order,  upon  motion,  that  the  defendant 
might  be  at  liberty  to  plead :  first,  the  will  of  the  testator,  for  the 
purpose  of  showing  that  he  did  not  thereby  charge  his  real  estates 
with  the  payment  of  his  debts ;  and,  secondly,  that  he  was  not,  at 
the  time  of  his  death,  a  trader  within  the  meaning  of  the  Act.* 
Although,  in  the  above  case,  the  necessity  for  a  double  plea  arose 
from  the  circumstance  of  there  being  a  sort  of  double  or  alterna- 
tive claim  in  the  bill,  this  is  not  the  only  ground  upon  which  the 
Court  acts  in  allowing  double  pleas.    The  principle  upon  which 
the  Court  proceeds,  det)ends  very  much  upon  the  extraordinary 
inconvenience  that  might  aiise,  if  the  defendant  were  not  allowed 
to  take  this  course ;  and  upon  this  principle,  where  a  bill  was  filed  • 
to  restrain  the  infringement  of  a  patent,  and  for  an  account,  and 
the  defendants  were  desirous  of  disputing   the  validity  of  the 
patent,  on  the  grounds  that,  so  far  as  the  invention  was  new,  it 
was  useless,  and  that,  so  fiir  as  it  was  useful,  it  was  not  new.  Lord 
Langdale  M.  R.  gave  the  defendant  leave  to  plead :  first,  that  the 
invention  was  not  useful ;  secondly,  that  it  was  not  new ;  ^  and  in 
Bampton  v.  BirchaU^  the  same  Judge  permitted  the  defendant, 
in  an  ejectment  suit,  to  plead :  first,  that  the  person  under  whom 
the  plaintiff  claimed  was  not  the  heir;  and,  secondly,  that  even  if 
he  were  such  heir,  the  plaintiff's  right  was  barred  by  the  Statute 
of  Limitations. 

Before  a  defendant  puts  in  a  double  plea,  he  must  obtain  an  Must  have 
order,  on  motion,  with  notice,  of  which  he  will  have  to  pay  the  ^  order  to 
costs,  for  leave  to  do  so ;  ^  and  such  a  plea,  if  filed  without  such  an 
order,  is  irregular,  and  liable  to  be  overruled.* 


1  Ston*  Eq.  PI.  §  667.  and  note;  Van 
Hook  v.%VhitU)ck,  8  Paige,  409;  Mitford 
Eq.  I'l.  by  Jeremy,  206,  note;  Didier  v. 
Darison,  lOPai^e,  616.  Two  distinct  pleas 
in  bnr,  different  in  their  nature,  as  a  plea 
of  the  statute  of  limitations,  and  a  dis- 
charge under  the  insolvent  act,  cannot  be 

{>leaded  together,   without  the  previous 
eave  of  the  Court    Saltus  v.  Tobias,  7 
John.  Ch.  214. 

2  4  Mad.  241,  246;  Kay  v.  Marshall,  1 
Keen,  190. 

s  Repealed  by  11'  Geo.  IV.  &  1  WUl. 
IV.  c  47. 

vol.  I.  89 


*  See  also  Hardman  o.  Ellames,  6  Sim. 
640,  646;  2  M.  &  K.  782;  C.  P.  Coop.  t. 
Brough.  861. 

6  Kay  9.  Marshall,  1  Keen,  190,  192, 
197. 

A  4  Deav.  668;  and  see  observations  of 
Sir  John  Rt>ihi!Iy  M.  R.  in  Young  v. 
White,  17  Beav.  682,  640;  18  Jur.  277. 

7  For  form  of  notice  of  motion,  see  Vol. 
III. 

s  Kay  V.  MarshflU,  vbi  tup. ;  Gibson  «. 
Whitehead,  4  Mad.  241,  246;  Hardman 
V.  ICllame^,  ubi  tup. ;  Bampton  o.  Bircheli, 
ubi  tup. ;  Saltus  v.  Tobias,  7  John.  Ch.  214. 
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Ch.  IV.  §  1.       With  reference  to  the  subject  of  multifarionB  or  double  plead- 
^'^   Y  "— ^   ing,  it  is  to  be  noticed  that,  where  the  fects  stated  in  the  plea  aie 
Introduction    Sufficient  to  constitute  a  good  plea,  the  introduction  into  the  plea 
^rtenTfjwt     ^^  ^  ^*^*  which,  although  it  puts  in  issue  a  distinct  matter,  is  not 
will  not  make  important  to  the  validity  of  the  plea  itself,  will  not  vitiate  tlie 
fitnoos!^     '    plea.^    Thus,  if  a  defendant  pleads  a  release,  and  then  avers  that 
it  has  been  acted  upon :  the  release  being  of  itself  a  bar,  whether 
it  has  been  acted  upon  or  not,  the  further  allegation  that  it  has 
been  acted  upon  is  unimportant,  and  will  be  rejected  as  surplnsage.' 
Upon  this  ground,  where  a  plea  stated  facts  which,  connected  with 
the  statement  in  the  bill,  would  have  amounted  to  a  con^iraej  to 
prevent  a  prosecution  for  felony,  and  then  averred  that  the  trans- 
actions stated  in  the  bill,  related  to  a  fraudulent  embezzlement  by 
a  banker's  clerk,  and  suggested  that  the  discovery  sought  might 
subject  the  defendant  to  pains  and  penalties,  it  was  objected  that 
the  plea  was  multifarious,  because,  in  addition  to  the  statement  of 
facts  amounting  to  a  conspiracy,  it  averred  that  the  tranaactioiti 
related  to  a  fraudulent  embezzlement ;  LoM  Eldon,  however,  over- 
ruled the  objection ;  saying,  that  he  should  press  a  harder  rule  in 
•  Equity  than  prevails  at  Law  by  holding,  that  such  an  avermeiit 
made  a  plea  bad,  which  in  other  respects  was  good.* 
Defendant  The  rule  that  a  defendant  cannot  plead  sevefral  matters,  must 

»e*arateriea    ^^^  ^®  understood  as  precluding  a  defendant  from   patting  in 
to  different      several  pleas  to  different  parts  of  the  same  bill :  it  merely  pro- 
u^  bill.  *      hibits  his  pleading,  without  previous  leave,  a  double  defence  to 
the  whole  bill,  or  to  the  same  portion  of  it.    A  defendant  may  plead 
different  matters  to  separate  parts  of  the  same  bill,  in  the  same 
manner  that,  as  we  have  seen,  a  defendant  may  put  in  difierent 
demurrers  to  different  portions  of  the  bill.^    A  defendant  may,  in 
like  manner,  plead  and  demur,  or  plead  and  answer,  to  difl&reni 
parts  of  the  same  bill,  provided  he  points  out,  distinctly,  the  dif- 
ferent portions  of  the  bill  which  are  intended  to  be  covered  by  the 
plea,  the  demurrer,  and  the  answer ;  ^  he  must,  likewise,  where  he 
puts  in  several  pleas  to  the  same  bill,  point  out  to  what  particular 
part  of  the  bill  each  plea  is  applicable.    But,  although  the  general 
rule  is,  that  in  the  case  of  a  partial  plea,  a  defendant  must  specify 
distinctly  what  part  of  the  bill  he  pleads  to,  the  rule  which  has 
been  stated,  as  applicable  to  a  demurrer,  namely,  that  it  cannot  be 
good  in  part  and  bad  in  part,  is  not  applicable  with  the  same 
Plea  may  be    Strictness  to  a  plea:  for  it  has  been  repeatedly  decided,  that  a 
^t  "d*\  Ad  P^®^  ^^  Equity  may  be  bad  in  part  and  not  in  the  whole,  and  the 

asto  other           ^  g        ^  pj  ^  ^^3  5  ^^  ^^^  ^^^  therefore,  simiiltaiMioalr 

^^                    ^  Clandge  v,  Hoare,  14  Ves.  69,  66.  plead   and    demur   to   the    whole   bai; 

<  Ibid.  Lowndes  v,  Garnett  &  Hoeelejr  Gold  Urn- 

«  £mmott  f .  Mitchell,  14  Sim.  482, 4S4;  ing  Company,  2  J.  &  H.  MS;  S  Jv.  K.  S. 

9  Jur.  170;  ante,  p.  684.  694. 
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Court  will  allow  it  to  bo  much  of  the  bill  as  it  is  properly  appli-  Ch.  xv.  §  i, 
cable  to.*  ^— "*y^-' 

The  rule  that  a  plea  may  be  allowed  in  part  only,  is  to  be  un-  Rule  refew 
derstood  with  reference  to  its  extent,  that  is,  to  the  quantity  of  ^tenTof  Uie 
the  bill  covered  by  it,  and  not  to  the  ground  of  defence  offered  by  pl®*- 
it ;  and  if  any  part  of  the  defence  made  b^  the  plea  is  bad,  the 
whole  must  be  oyerruled.'    Thus,  if  a  defendant  pleads  a  fine  and 
non-claim,  which  is  a  legal  bar,  and  a  purchase  for  a  valuable 
consideration  without  notice  of  the  plaintiff's  claim,  which  is  an 
equitable  bar :  if  either  should  appear  not  to.  be  a  bar,  as  if  the 
defendant  by  answer  should  admit  fiicts  amounting  to  notice,  or  if 
the  plea,  with  respect  to  either  part,  should  be  informal,  the  whole 
must  be  overruled.    There  seems  to  be  no  case  in  which  the  Court 
has  separated  the  two  matters  pleaded,  and  allowed  one  as  a  bar, 
and  disallowed  the  other.* 

But,  although  it  is  the  office  of  a  plea  to  reduce  the  defence  to  Of  a▼e^ne^ts 
li  single  point,- it  is  necessary,  in  order  to  its  validity,  that  all  mat-  "*  P^®*** 
ters  which  are  essential'to  bring  it  to  that  point,  should  be  stated 
on  the  face  of  the  plea,  so  that  the  Court  may  at  once  decide 
whether  the  case  which  the  plea  presents  to  the  Court  is  a  bar  to 
the  case  made  by  the  bill,  or  to  that  part  of  it  which  the  plea  seeks 
to  cover.  Thus,  if  a  bill  is  brought  to  recover  the  possession  of 
an  estate,  a  defendant  may,  in  certain  cases,  protect  himself  by  a 
plea :  stating  that  he  was  the  purchaser  of  the  estate,  and  that  he 
paid  a  valuable  consideration  for  it,  and  that  he  had  not,  at  the 
time  of  the  purchase,  any  notice  of  the  title  or  claim  of  the  plain- 
tiff to  the  property.  This  is  called  '^  a  plea  of  purchase  for  val- 
uable consideration,  without  notice,"  and  is,  if  true,  a  good  bar  to 
the  suit.  It  will  not,  however,  be  sufficient  merely  to  state,  by 
way  of  plea,  that  the  defendant  is  a  purchaser  for  a  valuable  con-  * 
sideration,  without  notice ;  he  must  state  upon  the  plea,  that  the 
person  from  whom  he  purchased  had,  or  pretended  to  have,  such 
an  interest  in  the  property  as  entitled  him  to  convey  it  to  the 
defendant ;  that  it  was  conveyed  to  the  defendant  by  the  proper 
mode  of  conveyance ;  that  a  valuable  consideration  was  paid  for  ' 
it  by  the  defendant ;  and,  that  the  defendant  had  no  notice  of  the 
claim  of  the  plaintiff:  for  the  coincidence  of  all  these  facts  is 

1  Ld.  Red.  296;  Coop.  Eq.  PI.  280; 
Besmes  on  Pleas,  45 ;  Earl  of  Suffolk  «. 
Greet  If  1  Atk.  460;  Dunoalf  «.  Blake,  ib. 
62;  Huggios  v.  York  Bnildin^  Ck>miMUiy, 
2  Atk.  44;  Dormer  «.  Fortewoei  ib.  284; 
Turner  v.  Mitchell,  1  Dick.  249;  Roche  v. 
Morsell,  2  Scb.  &  Lef.  721,  726;  Mayor  of 
LoDdon  V.  Levy,  8  Yes.  408;  Harrison  v. 
Southcote,  1  Atk.  628,  589;  2  Ves.  S.  889, 
897;  Earl  of  Derby  v.  Duke  of  Athol,  1  Yes. 
S.  208,  206;  2  Ves.  S.  887;  Bell  v.  Wood- 
ward, 42  N.  H.  198;  Ld.  Chelmsford  in. 


United  States  of  America  v.  McRae,  L.  R. 
8  Cb.  Ap.  91,  92 ;  Story  £q.  PI.  §§  692, 698 ; 
French  v.  Shotwell,  20  John.  668;  S.  C. 
6  John.  Gh.  566;  Kirkpatrick  v.  White, 
4  Wash.  C.  C.  696. 

*  Ld.  Red.  297;  Salmon  9.  Dean,  8  M*N. 
&  G.  844, 848 ;  14  Jur.  286 ;  and  see  Hewitt 
V.  Hewitt,  11  W.  R.  849,  V.  C.  K.;  see 
Mad.  Plank  Road  Co.  v.  Wat  Plank  Road 
Co.,  6  WU.  178. 

<  Ld.  Red.  295. 
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FLEAS. 


In  negativing 
aUegadons  in 
thebiU, 
calculated  to 
overrule  the 
plea. 


Ch.  XV.  §  1.  necessary  to  constitute  a  good  bar  in  Equity  to  a  suit  of  the  nature 
alluded  to ;  ^  and  the  omission  of  any  of  them  would  render  the 
defence  invalid :  because,  the  plaintiff  has  a  right,  by  replying  to 
the  plea,  to  put  all  the  matters  contained  in  it  in  issue,  and  by  that 
means  to  copipel  the  defendant  to  support  them,  or  at  least  such 
of  them  as  are  affirmatively  stated,  by  evidence.  The  statements 
of  these  necessary  facts,  in  a  plea,  are  called  "averments";  and 
the  necessity  for  their  introduction,  points  out  the  general  distinc- 
tion between  demurrers  and  pleas :  for,  if  the  fact  necessary  to 
constitute  a  good  plea,  appears  sufficiently  upon  the  biU,  so  as  to 
exclude  the  necessity  of  averments,  the  bill  might,  in  most  cases, 
be  objected  to  by  demmTer." 

Another  office  of  averments  in  a  plea  is,  to  exclude  intendments, 
which  would  otherwise  be  made  against  the  pleader :  for,  if  there 
in  any  charge  in  the  bill  which  is  an  equitable  circumstance  in 
favor  of  the  plaintiff's  case  against  the  matter  pleaded,  such  as 
fraud  or  notice  of  title,  the  Court  will  intend  the  matters  so 
charged  against  the  pleader,  unless  they  are  met  by  averments  in 
the  plea.*  Thus,  where  a  bill  was  filed  by  a  remainder-man 
against  a  tenant  for  life,  for  an  account  of  timber  cut  apon  the 
estate,  embracing  a  period  of  many  more  than  six  years  previous 
to  the  filing  of  the  bill,  which  was  in  1824,  and  alleging  that,  in 
answer  to  certain  inquiries  whith  the  plaintiff  had  made  as  to  the 
timber,  the  defendant  had  furnished  certain  accounts,  from  which 
it  appeared  that,  since  the  year  1794  down  to  the  year  1821,  cer- 
tain quantities  of  timber  had  been  cut  in  each  year,  amounting  to 
sums  mentioned  in  the  bill,  and  the  defendant  pleaded  the  Statute 
of  Limitations  in  bar,  confining  his  averments  only  to  the  date  of 
the  filing  of  the  bill  :•  the  Court  overruled  the  plea,  because  it 
held,  that  the  alleged  render  of  the  accounts  in  the  bill,  bringing 
the  accounts  down  to  the  period  within  six  years  before  the  filing 
of  theT)ill  (which  was  not 'negatived  by  any  averment  in  the  plea), 
defeated  the  operation  of  the  statute.**  To  have  constituted  a 
good  plea  in  that  case,  there  should  have  been  an  averment,  that 
no  such  accounts  as  those  alleged  in  the  bill  had  been  rendered. 


To 


1  76.  275  ;  Jackson  v.  Rowe,  4  Russ. 
614,  628;  High  v.  BHtte,  10  Yerger,  886; 
Donnell  v.  King,  7  Leigh,  898;  Griffith 
V.  Griffith,  1  Uoff.  Ch.  168;  Malony  v. 
Keman,  2  Dru.  &  War.  81 ;  Craig  v.  Lei- 

r,  2  lerger,  193;  Jewett  v.  Palmer,  7 
ohn.  Ch.  66;  Gallatian  v.  Cunningham, 
8  Cowen,  861;  Souzer  v.  De  Meyer,  2 
Paige,  674;  Drogheda  v.  Malone,  Finiay*^ 
Dig.  449.  A  plea,  setting  up  a  forfeiture, 
by  breach  of  a  condition  subsequent  for 
the  payment  of  money,  in  bar  of  a  suit  in 
Equity  for  relief,  must  distinctly  aver 
laches  on  the  part  of  the  plaintiff.  Hancock 
V.  Carlton,  6  Gray,  89. 


2  Bicknell  v.  GougL,  8  Atk.  658 ;  Boboti 
V.  Hartley,  1  Bro.  C.  C.  56;  Billing  «i. 
Fliffht,  1  Mad.  280,  286;  Steff  v.  Andivws, 
2  Mad.  6,  10.  It  is  unneceasarr  to  nega- 
tive fiicts  which,  if  stated  in  the  oilL  voaki 
have  defeated  the  plea.  Ld.  Red.  299; 
Forbes  «.  Skelton,  8  Sim.  885,  845;  I  Jar. 
117;  see  Story  £q.  PL  §  679  ««  ae^.  and 
notes. 

>  Ld.  Red.  298;  Saunders  v.  Dmce,  S 
Drew.  140,  161;  Drew.  £q.  PL  146;  lii. 
147,  n. 

*  Hony  V.  Hony,  1  S.  {c  S.  668,  5S«. 
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The  necessity  for  the  introduction  of  such  avennents  into  a  plea  is  Ch.  XV.  §  i. 
obvious,  when  we  consider  that  a  plea,  for  the  purpose  of  deciding  ^^"*r-^-^ 
on  the  validity  of  it,  like  a  demurrer,  admits  all  the  facts  stated  in 
the  bill  to  be  true,  so  far  as  they -are  not  controverted  by  the 
plea :  *  so  that,  whenever  matters  of  fact  are  introduced  in  the 
bill,  which,  if  true,  would  destroy  the  effect  of  the  matter  pleaded, 
the  plea  will  be.  overruled,  unless  such  matters  are  controverted  by 
the  averments. 

From  what  has  been  said  above  it  will  be  seen,  that  averments  Aflannative 
in  pleas  may  naturally  be  divided  into  afltonative  and  negative  *^""«*^**- 
averments.  Affirmative  averments  are  those  which  are  not  sug- 
gested by  any  matter  upon  the  face  of  the  bill  which  is  inconsist- 
ent with  the  matter  pleaded,  but  are  necessary  in  order  to  render 
the  matter  pleaded  a  complete  \)slt»  Thus,  if  a  stated  account  is 
set  up  by  the  plea,  the  defendant  must  aver  that  the  account  is 
just  and  true,  to  the  best  of  his  knowledge  and  belief;  and  so,  in 
the  instance  above  referred  to,  of  a  plea  of  purchase  for  valuable 
consideration. without  notice,  it  has  been  stated  that  the  defendant 
must  aver,  in  his  plea,  that  the  person  from  whom  he  purchased 
had,  or  pretended  to  have,  such  an  interest  as  entitled  him  to  con- 
vey the  estate  to  the  defendant ;  and  that  it  was  conveyed  to  the 
defendant  in  a  proper  manner ;  and  that  a  valuable  consideration 
was  paid  for  it :  and  that  the  defendant  had  no  notice  of  the  plain- 
tiff's title  :  the  concurrence  of  all  these  matters  being  requisite  to 
constitute  a  good  equitable  bar  to  the  plaintiff's  claim.*  It 
may.  be  objected,  that  the  last  matter  averred,  namely,  the  want  of 
notice,  being  negative  matter,  cannot  properly  be  called  an  affirm- 
ative averment ;  but  it  is  not  the  mere  fact  of  averring  affirma- 
tively or  negatively  which  constitutes  the  distinction ;  but  whether 
the  matter  be  introduced  by  way  of  affirmation  of  the  defendant's 
plea,  or  of  negation  of  such  of  the  plaintiff's  statements  as  are  in- 
consistent with  the  plea.  Thus,  the  very  fact  of  want  of  notice,  in 
a  plea  of  purchase  for  a  valuable  consideration,  may  be  both  affirm- 
atively and  negatively  averred:  for,  if  the  bill  merely  sets  out 
the  plaintiff's  title,  and  does  not  charge  the  defendant  with  having 
any  notice  of  it,  the  want  of  notice  being  one  of  the  circumstances 
necessary  to  constitute  the  equitable  bar,  must  be  averred  in  the 
plea:  in  which  case,  according  to  the  distinction  above  pointed 
out,  the  averment  is  affirmative.  And  so,  if  the  bill  actually 
charges  the  defendant  with  notice,  the  notice  must  be  equally 
denied  by  averment;  in  which  case^the  averment  will  be  a  negative 
averment. 

1  Plunket  V.  Penson,  2  Atk.  61;  Roche      son  «.  Johiuon,  1  C  E.  Oreen(N.  J.)i  US, 
«.  Morten,  2  Sch.  &  Lef.  721, 727 ;  McEweo       114. 
«.  Broadhead,  8  Stockt.  (N.  J  )  181 ;  Davi-  a  Ante,  p.  611 ;  Ld.  Bed.  276. 
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Ch.  xv.  §  1.       A  negative  averment,  therefore,  is  that  species   of  aTennent 
**i- — Y'—^-'  which  is  made  use  of  to  contradict  any  statement  or  charge  in  the 
Negative        bill,  which,  if  uncontradicted,  would  be  to  do  away  with  the  effect 
averments.      ^f  ^j^g  matter  pleaded.    The  most  common  case  in  which  this  form 
of  averment  is  used  is,  where  notice  or  fraud  are  alleged  in  the  hfll, 
for  the  purpose  of  obviating  some  anticipated  defence  which  may 
be  set  up  by  the  defendant.^    It  is  to  be  observed,  that  in  JHeadam 
V.  The  J>uche88  of  IRngston^^  Lord  Bathurst  seemed  to  be  of 
opinion,  that  notice  and  fraud  were  to  be  denied,  by  way  of  aver- 
.  ment  in  the  plea,  in  cases  only  where  the  denial  made  part  of  the 
equitable  defence,  as  in  the  cases  of  purchase  for  valuable  oonmdtf- 
ation,  where  the  want  of  notice  creates  the  equitable  bar :  bat  in 
Devier  v.   Chester f  a  decree    establishing   a  modus  having  beeft 
pleaded  to  a  bill  for  tithes,  in  which  the  plaintiff  stated  that  the 
defendant  set  up  the  decree  as  a  bar  to  his  claim,  and,  to  avoid  ike 
effect  of  the  decree,  charged  that  it  Had  been  obtained  by  coUnsioii, 
and  stating  facts  tending  to  show  collusion,  the  Lord  Chancellor 
was  of  opinion  that  the  defendants,  not  having  denied  the  collu- 
sion by  averments  in  the  plea,  although  they  had  done  so  by 
answer  in  support  of  the  plea,  the  plea  was  bad  in  fornix  and  be 
overruled  it  accordingly. 
In  what  cases       This  brings  us  to  the  consideration  of  the  cases,  in  which  it  it 
suTOor^  by   ^^^^^^ary  that  a  plea  should  be  supported  by  an  answer.*    We 
answer:  have  before  seen,^  that  wherever  a  bill,  or  part  of  a  bill,  the  sub- 

stantive case  made  by  which  may  be  met  by  a  plea,  brings  forward 
facts  which,  if  true,  would  destroy  the  effect  of  the  plea,  those  ftcts 
must  be  negatived  by  proper  averments  in  the  plea:  otherwise, 
they  will  be  considered  as  admitted,  and  so  deprive  the  defendant 
of  the  benefit  of  his  defence.  A  plea,  however,  cannot  be  excepted 
to :  and,  as  it  is  not  necessary  that  an  averment  in  a  plea  should 
do  more  than  generally  deny  the  &cts  charged  in  the  bill,*  the 
plaintiff  might,  if  it  were  not  possible  to  require  an  answer  frtxa 
the  defendant,  in  addition  to  his  plea,  be  deprived  of  the  inde- 
feasible right  which  he  has  to  examine  the  defendant  upon  oath, 
as  to  all  the  matters  of  fact  stated  in  the  bill  which  are  necessary 
to  support  his  case.^  *  To  obviate  this  result,  the  rule  under  the 

1  See  Fish  v.  Miller,  6  Faiffe,  26.  which  the  chary^  is  founded.*'    So  vader 

s  Ld.  Red- 277,  n.;  Amb.  756,  761.  82d  Eqait^  Rale  of  the   United  Scslei 

*  Ld.  Red.  277,  n. ;   see  also  Hpare  v.  Coorts,  where  a  plea  is  soch,  tltat  as  ■»> 

Parker,  ibid, ;  1  Bro.  C.  C.  678, 680;  1  Cox,  swor  is  required  to  support  H,  it  will  be 

224,  228.  ovemiled  unless  rnch  answer  ia  put  im. 

«  See  Stoiy  Rq.  PI  6  681  e<  sm.,  and  Ha^horp  v.  Hook,  1  Gill  &  J.  270. 

notes;  Sims  v.  Lyle,  4  Wash.  C.  0.  808,  *  AnU^  p.  612. 

804.    Ill  Mafisachu setts,  under  Rule  10,  of  *  Ld.  Red.  276,  287. 


the  Rules  of  Practice  in  Chaneeiy, "  in  any  ^  Wifram   on    Disc.  60.    When   Ae 

case,  in  which  the  bill  chnrges  fraud  or      plaintiff  waires  the  necesratr  of  an  answer 
combiDHtion,  a*plea  to  ^uch  part  must  be       being  put  in  on  oath,  if  the  deleB'-taat 


accompanied  with  an  nnswer  supporting  puts  in  a  plea  to  the  bill,  be  need  not  tap- 
the  plea,  and  explicitly  denying  the  port  it  by  answer.  Heartt  *.  Conii^ 
fi  aud  or  combination,  and  the  fact  on      8  Paige,  666. 
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old  practice  (where  an  answer  was  always  necessary),  was,  that  any  Ch.  XV.  §  i. 
statement  or  charge  in  the  bill  affording  an  equitable  circumstance  '-    t     -' 
in  favor  of  the  plaintiff's  case  against  the  matter  pleaded  (such  as  Under  fbnner 
fraud  or  notice  of  title),  must  be  denied  by  way  of  answer.^    In  S^^^' 
general,  an  answer  in  support  of  a  plea  could  not  be  required  in  r^ttJ^d,  ^^ 
those  cases  wherd  such  negative  ave'rments  as  those  above  stated  table  cironm- 
were  not  necessary;  where  the  defence  was  by  a  pure  plea,  that  is,  JhS^^*" 
a  plea  merely  suggesting  matter  in  avoidance  of  the  plaintiff's  i>ut  not  in 
right  to  sue,  as  stated  in  the  bill,  an  answer  in  support  of  the  plea  cases  of  pure 
was  not  required.*    In  such  a  case,  the  defendant,  by  his  plea, 
admitted 'the  plaintiff's  case,  and  so  full  and  complete  was  the  ad- 
mission, that  if,  after  argument,  issue  was  joined  upon  the  truth  of 
the  plea,  and  the  plea  found  false,  there  was  an  end  of  the  dispute, 
and  the  plaintiff  was  entitled  to  a  decree  upon  the  implied  admission 
of  his  case.'    Where,  hewever,  a  plea  was  in  substance  negative,  Beqoired,  in 
though  in  form  aflrmative,  it  was  held,  that  it  must  be  accompanied  ^eoL  sub^ 
by  an  answer  as  to  the  allegations,  which,  if  true,  would  have  dis-  Jf*^^?  '*^*- 

proved  the  plea.*  affirmative; 

The  same  principle  also  required,  that  a  negative  plea  should  be  or  where  bill 

supported  by  an  answer  in  those  cases  only  in  which  the  bill  stated  by*wj^of^**' 

or  charged  facts  by  way  of  evidence  of  the  plaintiff's  right.    It  evidence  of 

was  required  in  those  cases,  because  the  plaintiff^  having  a  clear  ^ght 
right  in  equity  to  a  discovery  of  all  matters  within  the  knowledge 
of  a  defendant  which  would  enable  him  to  support  his  case,^  it 
would  have  been  against  that  principle  if  a  defendant  could,  by 
merely  denying  the  existence  of  the  claim,  have  deprived  the  plain- 
tiff of  the  means  of  proving  its  validity.* 

Under  the  present  practice,  if  no  interrogatories  are  filed,  the  Under  pres- 

defendant  need  only  aver  the  facts  necessary  to  render  the  plea  a  ^^o  i^tS^ 

complete  equitable  bar  to  the  case  made  by  the  bill,  and  need  not  ro^tories, 

put  in  any  answer  in  support  of  the  plea.    If  interrogatories  are  ropportm>t 

filed,  the  principles  of  the  old  cases,  with  respect  to  an  answer  gpcessary; 

supporting  the  plea,  still  remain  in  force.  tories^  former 

The  cases  in  which  it  is  necessaiy  that  a  plea  should  be  sup-  l^^ 

1  Ld.  Bed.  298:  mo,  as  to  answering  wardn,  2  Yes.  S.  248;  Webster  v.  Webster, 

the  sutement  or  cnaiige,  Denys  o.  Locock,  1  Sm.  &  0. 489;  17  Jar.  816;  4  De  G.,  M. 

S  M.  &  C.  206, 284;  1  Jar.  606;  Chadwick  &  G.  487. 

V.  Broadwood,  8  Bear.  680,  689;   6  Jur.  «  Harland  v,  Emerion,  8  Bl!gh.  N.  S.  62. 

869 ;  PiAtt  r.  Oliver,  1  McLean,  296 ;  Bel-  >  Sanders  v.  King,  6  Mad.  61 ;  2  S.  &  S. 

lows  V.  Stone,  8  N.  U.  280.    If  a  bill  sets  277;  Jorke  v.  Fry,  6  Mnd.  66;  Thring  «. 

forth  matter  which  may  aToid  a  bar  to  the  Edgar,  2  S.  &  S.  274,  281 ;  Ilnrdman  v. 

aait,  it  must  be  particularly  and  precisely  Ellames,  6  Sim.  640,  649;  2  M.  &  K.  782; 

denied  in  the  answer.    New  Eng.  Bank  v,  C.  P.  Coop.  t.  Brough.  861. 

I..ewi»,  8  Pick.  118,  117;  see  Story  £q.  «  Story  Eq.  PI.  §S  670, 671, 681.  A  naked 


PI.  §§  670,  674,  675  et  s«^.,  and  notes;  Bo-  negatlTe  plea  denying  a  pnrtnership  is  not 
gfirdu^  r.  Trinity  Church,  4  Paige,  178;  sufficient.  It  must  be  supported  by  an 
Souzer  v.  De  Meyer,  2  Pal^e,  674.  answer.    Innes  «.  Evans,  8  Edw.  Ch.  464; 


3  See  VVbealer  o.  Piper,  8  Jones  Eq.  see  Everitt  «.  Watto,  8. Edw-  Ch.  466; 

(N.  C.)  249.  Hall  v.  Noyes,  8  Bro.  C  C.  (Perkins's  ad.) 

•  Wigram  on  Disc.  66;  Wood  p.  Strick-  488,  488,  note, 
land,  2  v.  &  B.  168;  Brownsword  v.  Ed- 
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Ch.  XV.  §  1.  ported  by  an  answer,  may  be  very  conveniently  divided  into : 
"*— ^*Y — -^  1.  Those  where  the  plaintiff  admits  the  existence  of  a  legal  bar, 
In  what  cases  and  alleges  some  *  equitable  circumstances  to  avoid  its  effect,  and 


an  answer  in    interrogates  as  to  these   circumstances;  and,  2.  Those  where  the 

%  is 

necessary: 


suppo 
)iea 


*^^JL.  plaintiff  does  not  admit  the  existence  of  any  legal  bar,  but  states 
some  circumstances  which  may  be  true,  and  to  which  there  may  be 
a  valid  ground  of  plea,  together  with  other  circumstances  whidi 
are  inconsistent  with  the  substantial  validity  of  a  plea,  and  inter- 
rogates as  to  such  circumstances.^ 

1.  Where  1.  With  respect  to  the  first  class  of  cases,  the  limits  to  which 
cumstances*^"  *^®  P^®*  *^^  answer  respectively  extend  are  plainly  marked,  and 
alleged,  to       create  no  difficulty.    The  most  simple  cases  of  this  class  are  those 

defeat  a  legal   .        i»i-i  •  t»iii  i  •  <■ 

bar.  m  which  pleas  are  put  in  to  bills  brought  to  impeach  a  decree,  on 

the  ground  of  fraud  used  in  obtaining  it;^  to  avoid  the  effect 
of  a  judgment  by  a  Court  of  ordinary  jurisdiction  ;•  to  set  aside 
a  release;*  or  an  award;*  or  to* open  a  stated  account.*  In 
all  these  cases,  and  others  which  fall  under  a  similar  principle^  the 
bill  admits  the  existence  of  a  fact  which,  taken  alone,  would  be 
conclusive  against  the  plaintiff  and  then  proceeds  to  state  specific 
grounds  why  it  should  not  have  that  effect ;  and  the  defendant^  if 
interrogated,  must  answer  the  interrogatories  as  to  these  specific 
grounds.' 
Where  bar  I^  the  defendant  be  interrogated  as  to  the  equitable  circunir 

^te'^tV'i^      stances   stated  as  the  ground  for  relief^  it  makes  no  difiR?rence 
and  where       whether  the  bUl  be  so  framed  that  the  bar  be  introduced  by  war 
pretence?        ^^  substantive  statement,  and  the  equitable  circumstances  averred 
for  the  purpose  of  affording  ground  for  relief  in  setting  aside  the 
bar ;  or  whether  the  bar  be  merely  suggested  as  a  pretence  set  op 
by  the  defendant,  and  the  equitable  matter  be  introduced  to  avoid 
Where  bill      its  effect.®      It  sometimes,  however,  happens,  that  the   plaintiff 
contains  introduces  the  fact  which  would  constitute  the  bar,  in  th^^rm  of 

simple  denial  ,  ,      .  .  . 

of  legal  bar.    a  pretence,  and  meets  it  by  naked  denial,  without  interrogating  as 

.    to  any  circumstances  which  might  disprove  it:  in  such  caaes,  it 

seems  that  the  defendant  should  merely  plead  the  fact,  and  that 

there  is  no  need  of  any  other  answer  than  the  averments  in  the 

plea.»  • 

2.  WTiere  no        2.  With  respect  to  the  second  class  of  cases  before  referred  to, 
^^if  *^  ^*r "      as  those  in  which  it  is  necessary  that  a  plea  should  be  accompanied 
the  mil.  by  an  answer,  the  limits  to  which  the  plea  and  answer  are  to  ex- 
tend are  not  so  easily  defined.    It  may,  however,  be  laid  down,  as 
a  general  rule,  that  where  no  ostensible  bar  is,  by  the  bill,  admitted 

1  Hare  on  Disc.  80.  *  75.  859. 

«  Ld.  Red.  248.  T  Hare  on  Disc.  88. 

8  lb.  265.  8  Roche  v.  Morgell,  8  Sch.  &  Let  711. 

4  75.  262.  *  Hare  on  Disc.  80. 

«  lb.  280. 
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to  exist,  and  yet  the  defendant  wishes  to  plead  in  bar  to  the  bill,  Ch.  XV.  §  i. 
he  must  distinguish  those  facts  which,  if  true,  would  not  invalidate  '—  t  — ' 
or  disprove  his  plea,  and  plead  to  the  relief  and  discovery  sought 
ae  to  them ;  and  then,  if  interrogated  as  to  the  facts,  which,  if  true, 
would  disprove  or  invalidate  his  plea,  or  to  matters  which  are 
specially  alleged  as  evidence  of  such  facts,  he  must  answer  as  to 
such  facts  and  matters.^ 

In  former  times,  the  application  of  these  rules  was  a  matter  of  Former  prao 
very  considerable  difficulty,  in  consequence  of  the  Court  requiring  ii^joi^S^ 
of  a  defendant  the  greatest  accuracy  in  the  form  of  a  joint  plea  and  answer. 
and  answer,  and  treating  any  deviation  from  the  strict  practice  as 
a  £ital  objection  to  the  validity  of  such  a  defence.  In  the  first 
place,  the  defendant  had  to  make  it  distinctly  appear  to  what  part 
of  the  bill  he  pleaded,  and  to  what  part  he  answered.  Then,  if  it 
appeared  to  the  Court  that  the  plea  covered  more  of  the  bill  than 
the  defendant  was  entitled  to  cover  by  it,  it  was  overruled ;  or,  on 
the  other  hand,  if  the  answer  extended  to  any  portion  of  the  bill 
properly  covered  by  the  plea,  it  was  equally  liable  to  be  overruled.* 
The  result  of  this  extreme  strictness  was,  that  sometimes  in  cases 
to  which  a  defence  by  plea  and  answer  was  strictly  applicable,  the 
bill  might  have  been  so  framed  as  to  render  it  practically  im- 
possible for  the  defendant  to  avail  himself  of  such  a  form  of 
pleading.' 

This  strict  operation  of  the  rules  of  pleading  has,  however,  been  Present 
materially  modified:  for  now,  it  is  provided  no  plea  is  to  be  held  P"<^*^<*- 
bad  and  overruled  upon  argument,  only  because  such  plea  does 
not  cover  so  much  of  the  bill  as  it  might  have  extended  to,  or  be- 
cause the  answer  of  the  defendant  extends  to  some  part  of  the 
same  matter  as  is  covered  by  the  plea.* 

These  provisions  were  intended  to  meet  the  case  of  some  part  of 


1  Hare  on  Disc  84  ;  and  see  Hunt  v. 
Penrice,  17  Beav.  626;  18  Jur.  4  ;  Young 
p.  White,  17  Beav.  682;  18  Jur.  277. 

3  Story  Eq.  PI.  §  688,  and  notes.  If  the 
defendant  answers  to  any  matters  covered 
by  his  plea,  he  overrules  the  plea.  Bolton 
V.  Gardner,  8  Paige,  278 ;  Chase's  Cai^e,  1 
Bland,  217 ;  Fen^nson  v.  O'Harra,  1  Peters 
€.  C.  493;  Clark  v.  Saginaw  City  Bank, 
Harrfng.  Ch.  240;  Bangs  o.  Strong,  10 
Paige.  11;  The  Bank  v.  Dugan,  2  Bland, 
264.  when  an  answer  contains  more  than 
is  strictly  applicable  to  the  support  of  the 

Plea,  it  overmles  the  plea.  Steams  «. 
age,  1  Story,  204.  If  the  defendant 
answers  ta  to  thoee  matters,  which  by  his 
plea  he  has  declined  to  answer,  he  over- 
rules the  plea.  Souzer  v.  De  Meyer,  2 
Paige,  874;  see  Bolton  v.  Gardner,  8 
Paige,  268;  Chase's  Case,  1  Bland,  217; 
Sims  V.  Lvle,  4  Wash.  C.  C.  808;  Piatt  r. 
Oliver,  1  McLean,  295;  Bobertstonv.  Bing- 
ley,  1  M'Cord  Ch.  869 ;  Joyce  v.  Ganuels, 


2  Rich.  Eq.  269;  Bogardus  r.  Trinity 
Church,  4  raige,  178.  If  an  answer  com- 
mences as  an  answer  to  the  whole  bill,  it 
overrules  the  plea  or  demurrer  to  any  par- 
ticular part  of  the  bill,  although  such  part 
is  not  in  fact  answerer).    Leacraft  v.  Dem- 

Srey,  4  Paige,  124;  Summers  «.  Murray, 
£dw.  Ch.  206.  An  answer  which  is 
broader  than  the  ])1ea,  in  that  it  denies 
allegations  not  denied  bv  the  plea,  over- 
rules the  plea.  Lewis  «.  "Baird,  8  McLean, 
66.  So  wnen  there  is  a  plea  and  no  answer 
is  required  to  support  it  from  any  charges 
in  the  bill  requiring  a  discovery ;  in  such 
ca«e  an  answer  is  impertinent  and  over- 
rules the  plea.    Story  Eq.  PI.  §  688. 

<  Denys  v.  Locock,*8  M.  &  C.  288 ;  1  Jur. 
606. 

4  Ord.  XIV.  8,  9.  A  defendant  cannot, 
under  these  rules,  simultaneously  plead 
and  demur  to  the  whole  bill.  Lownaes  v. 
Gamett  &  Mosely  Gold  Mining  Company, 
2  J.  &  H.  282;  8  Jur.  N.  S.  694. 
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Ch.  XV.  §  1. 


Distinct 
defences 
by  plea  and 
answer,  not 
allowed. 

Rule  that  a 
plea  must  not 
De  tooexten- 
siye,  still 
continues. 

Afflnnadve 
plea  and 
answer:  to 
what  the 
answer  ought 
to  extend ; 

where  the  bill 
tacitly  admits 
a  legal  bar, 

as  Statute  of 
Limitations; 


purchase  fbr 
▼alue; 


other  cases; 


Statute  of    . 
Frauds. 


the  same  ground  being  accidentally  covered  by  each  defence ;  and 
do  not  justify  two  distinct  defences^  by  plea  and  fuiswer ;  ^  nor  do 
they,  in  any  way,  interfere  with  the  rule  which  renders  it  neces- 
sary,  that  the  plea  should  not  cover  a  greater  portion  of  the  bill 
than  that  to  which  the  defendant  is  strictly  entitled  to  apply  it.* 
Consequently,  it  is  still  incumbent  upon  the  pleader  to  disdngoisk 
accurately  between  the  parts  to  which  he  intends  to  plead,  and 
those  to  which  he  intends  to  answer. 

With  respect  to  affirmative  pleas,  the  difficulty  of  ivsoertaining 
the  part  of  the  bill  to  be  answered  is  not,  in  general,  very  gr^at. 
The  m'ost  simple  cases  of  this  sort  are  those  in  which  the  bill, 
without  expressly  admitting  or  suggesting  the  existence  of  a  legal 
or  equitable  bar,  either  by  direct  statement  or  by  way  of  pretence, 
introduces  and  interrogates  as  to  facts  which  are  inconsistent  ^th 
it,  obviously  for  the  purpose  of  anticipating  and  avoiding  snch  a 
defence,  if  set  up.  As,  where  a  plaintiff  for  the  purpose  of  avoid- 
ing the  effidct  of  a  plea  of  the  Statute  of  Limitations,  without 
intimating  such  purpose,  states  and  interrogates  as  to  circum- 
stances which  have  arisen  within  the  time  of  limitation,  by  which 
his  claim  has  been  admitted  or  revived :  in  such  oases,  a  plea  of 
the  Statute  of  Limitations  must  be  accompanied  by  an  answer  as 
to  all  such  circumstances :  *  otherwise,  such  circumstances  will  be 
considered  as  admitted,  and  will  have  the  effect  of  overmling  the 
plea.  And  so,  where  a  plaintifi^  in  order  to  avoid  the  effect  of  a 
plea  of  purchase  for  valuable  consideration,  without  notice,  states 
and  interrogates  as  to  matters,'  the  effect  of  which  would  be  to 
show  that  the  defendant  had  notice  of  the  plaintiffs  title,  the  de* 
fendant  must  accompany  his  plea  by  an  answer  as  to  snch  fiicta» 
and  such  facts  should  be  excepted  from  the  plea.^ 

The  same  rule  applies  to  aU  cases  of  a  similar  description ;  and 
no  distinction  appears  to  exist  between  cases  in  which  the  matter 
in  avoidance  of  the  anticipated  plea  is  stated  in  the  bill  by  way  of 
pretence,  and  those  i^  which  it  occurs  in  the  statement.  Thus,  if 
a  bill  be  filed  for  the  specific  performance  of  an  agreement,  to 
which,  if  not  in  writing,  the  Statute  of  Frauds  would  be  a  bar,  it 

1  See  Mansell  v.  Feeney,  2  J.  &  H.  818, 
where,  to  a  bill  for  the  accounts  of  an  al- 
leged partnership,  a  plea  of  no  partnership, 
accompanied  by  an  answer,  raising  the 
defences  of  laches  and  the  Statute  .of 
LimitationSf  was  held  bad  for  duplicity. 
See  al90  Lowndes  v.  Gamett  &  Mosely 
Gold  Mining  Company,  ubi  tup. 

9  Salmon  e.  Dean,  8  M'N.  &  G:  844, 
848;  14  Jur.  286;  Hewitt  v.  Hewitt,  11  W. 
B.  849,  V.  C.  K. 

*  Baylev  v.  Adams,  6  Ves.  686,  696. 
A  plea'  of^  the  Statute  of  Limitations  is 
baa,  unless  atccompanied  by  an  answer 
supporting  it,  by  a  particular  and  precise 


denial  of  all  the  facts  and  eircni ._._ 

charged  in  the  bill,  and  which  in  Eouty 
may  avoid  the  statute.  Goodrich  r.  Pes- 
dieton,  8  John.  Ch.  884;  Bloodjpnod  «. 
Kane,  8  Cowen,  860;  Lingan  r.  Render* 
son,  1  Bland,  262;  Moretoa  r.  Harriaoa, 
1  Bland,  898;  Bolton  v.  Gardner,  8  Paig^ 
278. 

So  the  answer  must  deny  all  the  chafgvs 
in  the  bill,  which  m^  avoid  tha  bar  by 
showing  a  new  promise.    Cbapin  v,  CrJs 
man.  11  Pick.  881. 

4  Lord  Portarlington  «.  Sonlbj,  C  Sib. 
866. 
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is  asnal,  in  order  to  avoid  a  demurrer,  to  state  the  agreement  to  be  ^"'  ^^'  ^  ^' 
in  writing,^  and  to  found  an  interrogatory  on  such  statement,  and  "  r  — ' 
then  it  is  necessary  that  a  plea  of  the  statute  should  be  supported 
by  an  answer,  denying  the  agreement  to  have  been  in  writing.* 
And  where  several  collateral  facts  are  stated  and  interrogated  to, 
as  evidence  of  the  agreement  having  been  in  writing,  those  col- 
lateral facts  must  also  be  answered.* 

It  is  true,  that,  in  all  the  above  cases,  the  bar  afforded  by  the  Extent  of 
plea  appears,  to  a  certain  extent,  to  have  been  anticipated  by  the  *^®  "^ 
person  who  framed  the  bill,  and  who,  therefore,  so  framed  it  as  to 
avoid  the  bar,  if  set  up ;  but  the  rule  applies  to  all  cases  where 
the  interrogatories  are  founded  on  matter  stated  in  the  bill,  which,  ' 
if  true,  would  negative  the  plea,  and  whether  such  matter  is  stated 
incidentally,  or  in  anticipation  of  any  expected  defence.^ 
*   The  rule  that  allegations  which,  if  true,  would  disprove  the  plea» .  in  the  case  of 
must,  if  interrogated  to,  be  answered,  applies  to  pleas  which  are  IJ^^^^® 
negative  in  substance,  if  they  are  affirmative  in  form.* 

In  the  case  of  negative  pleas  the  rule  is,  that  when  a  defendant  ifpieaneg»- 
puts  in  a  plea  which  has  the  effect  of  negativing  the  plaintiff's  ^1^  ^°' 
title,  he  need  not  accompany  it  by  an  answer,  as  to  any  of  the  answer  not 
&cts  upon  which  that  titie  depends,  unless  discovery  is  specially  ^ ftctoon 
sought  by  the  bill,  and  he  is  required  to  answer  interrogatories  as  i^^^  ^^d«- 
to  such  facts.*    I^  however,  this  is  done,  the  defendant  is  bound  to 
accompany  his  plea  by  an  answer  as  to  such  facts.''     The  correct-  ^y^ 
ness  of  this  rule  has  been  questioned;*  but  it  seems  to  be  now  ^^^h  ^^ 

,  ,.  ,     -  ^  '  defendant 

establishea.  interrogated. 

Although  a  defendant,  pleading  a  negative  plea,  exonerates  Bnt  plaintiff 
himself  from  answering  to  any  fact  to  which  the  plea  extends,  yet  ^?*  *J|^li* 
as  the  plaintiff  is  entitled  to  discovery  from  the  defendant  of  all  all  facts 
matters  necessary  to  support  his  case,  he  has,  consequently,  a  right  ^JfJ^it? 
to  compel  the  defendant  to  answer  specifically  to .  all  the  facts  tive  plea, 
stated  in  his  bill,  to  which  he  considers  it  necessary  to  require  an 
answer,  in  order  to  enable  him  to  make  out  his  claim  by  means  of  . 
the  evidence  which  may  be  afforded  by  the  defendant's  admission.* 
Thus,  if  a  bill  were  to  -be  filed,  alleging  a  partnership,  and  insist- 

1  Whitchurch  v.  Bevis,  2  Bro.  C.  C. 
M9,  666;  see  Walker  v.  Locke,  6  Cosh. 
90 ;  ante^  p.  561,  n.  2. 

*  lb.  666  ;  nee  also  Morison  v.  Tor- 
nour,  18  Ves.  176,  182;  Spurrier  v.  Fits- 

Srald,  6  Ves.  648.  666.  Where  the  de- 
idant  in  a  suit  (or  specific  performance, 
pleads  the  Statute  of  Frauds,  and  answers, 
admitting  the  contract,  the  answer  over- 
roles  the  plea.  Episcopal  Church  v.  Leroy, 
Rney  Ch.  156,  per  Jonnson  Ch. ;  but  see 
Ash  V.  Daggy,  6  Ind.  269. 

<  Evanfl  V.  Harris,  2  V.  &  B.  861,  864. 

4  Crow  9.  Tyrrell,  2  Had.  897,  409; 
Bailie  v.  Sibbald,  16  Vet.  185;  Roche  v. 


Monrell,  2  Sch.  &  Lef.  721 ;  Jones  v.  Davis, 
16  Ves.  262,  266;    Hunt  v.   Penrice,  17 
Beav.  626;  18  Jur.  4;  Young  v.  White, 
17Beav.  682;  18  Jur.  277. 
A  Harland  v.  Emerson,  8  Bb'gh  N.  S.  62. 

*  Thring  v.  Edear,  2  S.  &  8.  274,  281. 
T  Sanders  r.  King,  6  Mad.  61;  2  S.  & 

S.  277;  Yorke  v.  Fry,  6  Mad.  66. 

*  See  cases  cited,  Wigram  on  Disc  142. 

*  For  a  case  where  it  was  held,  that  de- 
fendant need  not,  under  the  new  practice, 
answer  as  to  certain  fitcts,  because  they 
could  not  be  made  use  of  as  evidence,  se« 
Toung  V.  White,  17  Beavl  682;  18  Jur. 
277. 
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Ch.  XV.  §  1.  ing  that  the  existence  of  such*  partnership  was  made  out  by  oertain 
-  T  — ^  documents,  or  by  settlements  of  accounts  and  admissions,  it  would 
not  be  sufficient  to  plead  to  such  a  bill  a  mere  denial  of  the  exist- 
ence of  the  partnership ;  ^  the  defendant  must  go  fiirther,  and 
answer  as  to  all  the  circumstances  insisted  upon  as  evidence  of  the 
partnership.*  This  was  the  principle  acted  upon  by  Sir  John 
Leach  V.  C.  in  Sanders  v.  JKxng^  where  his  Honor  laid  down  the 
rule,  that  a  plea  which  negatived  the  plaintiff's  title,  though  it 
protected  a  defendant  generally  from  answer  and  discovery  as  to 
the  subject  of  the  suit,  did  not  protect  him  from  answer  and  dis- 
covery as  to  such  matters  as  were  specially  charged  as  evidence  of 
the  plaintiff's  title.  He  afterwards  repeated  the  same  role,  in  the 
case  of  Thring  v.  Edgar  ;^  and  it  was  acted  upon  both  by 
Lord  Brougham  and  Sir  Lancelot  ShadweU  V.  C,  in  Hardman  v. 
.  Edames^ 
Where  In  cases  where  the  bill  aUeg^es  that  the  defendant  has  admitted 

piStiT'B       *^®  plaintiff's  title,  the  defendant,  if  he  puts  in  what  is  in  effect  a 
title  is  plea  of  no  title,  must,  if  interrogated,  answer  as  to  the  admission, 

fexwSat,  if       although  the  plaintiff  does  not  require  discovery  of  it  **  as  evi- 

interrogated,     ^^nce  "  of  his  title.<* 
must  answer 

as  to  such  In  the  case  of  Thring  v.  Edgar ^  the  plea  was  overruled  solely 

Siough  d5»-     ^pon  the  ground  that  the  accompanying  answer  extended  to  fiurts 
covery  is  not    not  charged  as  evidence  to  rebut  the  matter  of  the  plea ;  ^  but  it 
evidence.        appears  that  it  was  also  objectionable,  in  that  the  plea  excepted 
Answer  must  ^^°^  *^®  ^^^  *^®  ^^^^  allegation  which  constituted  the  title  it^el^ 
not  extend      and  which  it  was  the  object  of  the  plea  to  traverse.     This  objec- 
charged  as      ^^o^  ^^^  "^^^  adverted  to  by  Sir  John  Leach  V.  C.  in  his  judgment 
^^b^t'^T  ^      ^^  *^®  case,  but  has  since  been  made  the  subject  of  comment  by 
Plea  must  not  ^^^^  Cottenham,  in  the  case  of  Deixys  v.  Locockf  where  he  t^eld, 
excei)t  from     that  a  similar  objection  was  fatal  to  the  validity  of  a  negative 
allegation^      plea.     The  equity  of  the  bill,  in  that  case,  depended  upon  an 
th^^^b'^*  ?  f    ^^®S^^  promise :  the  object  of  the  negative  plea  was  to  deny  the 
the  plea  to       fact  that  this  alleged  promise  was  ever  made.    Upon  this  Lord 
traverse.         Cottenham  said :  "  The  plea  negatives  the  allegation  of  the  promise. 
What  I  particularly  observe  upon  is,  that,  first  it  takes  out  of  the 
bill  the  allegation  of.  the  promise,  and  then  denies  it.     Now  I  ap- 
prehend that  is  not  correct,  and  that  no  such  plea  can  be  supported. 
A  negative  plea  is  a  mere  traverse;  it  differs  from  an  ordinary 
•     plea,  inasmuch  as  the  ordinary  plea  admits  the  truth  of  the  biD, 
but  states  some  matter  dehors^  which  destroys  the  effect  of  the 

1  Evans  v.  Harris,  2  V.  &  B.  861,  864;  «  2  S.  &  S.  281. 

Harris  v.  Harris,  8  Hare,  460,  458;  8  Jar.  «  6  Sim.' 640,  650;  2  M.  &  K.  TSS,  7^; 

978;  Mausell  v.  Feeney,  2  J.  &  H.  813.  C  P.  Coop,  t  Brough,  851,  860. 

^  See  Innes  v.  Evans,  3  Edw.  Ch.  454;  *  Harland  r.  Emerson,  8  Bligh  K.  &  €1. 

Everett'  v.  Watts,  8  Edw.  Ch.  486.  ?  See  2  S.  &  S.  281. 

«  6  Mad.  61;   2  S.  &  S.  277;  see  also  8  8  M.  &  C.  205,288,235;  1  Jar.  €06. 
Yorke  v.  Fxy,  vbi  n^. 
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allegation,  and  wWch,  assuming  the  allegation  to  be  true,  would  Ch.  XV.  §  i. 

be  a  defence."    " A  negative  plea,  however,  is  a  mere  traverse  of  '       t     -* 

that  which  constitutes  the  plaintiff's  title.    Now,  to  traverse  that 

which  is  not  alleged  on  the  face  of  the  bill,  — to  take  out  of  the  bill 

an  allegation,  and  then  by  plea  to  negative  the  allegation, — is  a 

mode  of  proceeding  which  leaves  the  record  in  a  state  which 

renders  it  impossible  for  the  Court  afterwards  to  deal  with  it." 

**  Now,  in  point  of  fact,  the  bill  to  which  the  plea  pleads,  contains 

no  allegation  of  promise  at  all ;  and  the  only  way  of  trying  how 

that  would  operate,  is  to  suppose  issue  to  be  taken  on  the  plea ; 

how  would  it  be  to  be  tried  ?    It  would  be  an  issue  taken  on 

the  traverse  only;  on  the  negative  of  that  which  nobody  has 

affirmed." 

The  rule  in  Thring  v.  Edgar  is  applicable  only  to  those  facts  Defendant,  if 
which  are  covered  by  the  plea ;  and  with  respect  to  collateral  facts,  .^^gTaSwOT 
or  facts  which  are  stated  in  the  bill,  as  occurring  since  the  title  of  to  collateral 
the  plaintiff  is  alleged  to  have  arisen,  the  defendant  is  bound  to      ^ 
answer,  if  interrogated,  as  to  them.     In  this  respect,  there  is  no 
distinction  between  negative  pleas,  and  pleas  of  any  other  de- 
scription. 

We  now  come  to  the  consideration  of  the  cases  in  which  it  is  Rule,  with 
necessary  that  a  plea  should  be  accompanied  by  an  answer,  as  to  J^^!iJi*a«^^ 
deeds,  papers,  and  other  documents  in  the  defendant's  possession,  documents: 
custody,  or  power.^    This  question  is  not  of  so  much  importance 
as  it  formerly  was :  because  it  is  no  longer  necessary  to  file  interrog- 
atories, in  order  to  obtain  a  discovery  of  such  documents ;  ^  and 
the  Court  has  expressed  its  determination  to  discourage,  as  much 
as  possible,  exceptions  for  insufficiency  in  answering  them.^    The 
necessity  for  such  an  answer  must,  generally,  depend  upon  the 
nature  of  the  individual  case ;  so  far,  however,  as  the  subject  is 
susceptible  of  a  reduction  into  rules,  the  following  are  those  by 
which  it  is  regulated. . 

Where  a  bill  states  a  case  for  the  plaintifl^  and  interrogatories  where  no  fact 
are  filed,  asking  whether  the  defendant  has  in  his  possession  docu-  ^^^^S*]" 
ments,  whereby  the  matters  stated  in  the  bill  would  appear,  and  avoid  tte 
the  defendant  pleads  a  pure  affirmative  plea,  not  denying  any  part  ^^ 
of  the  plaintiff's  case,  he  will  not  be  required,  indeed  ought  not, 
to  answer,  as  to  the  possession  of  the  documents :  because  the 
documents,  being  only  charged  in  the  bill  to  be  of  importance,  as 
proving  the  plaintiff's  case,  which  the  defendant  by  his  plea  does 
not  controvert,  the  production  of  the  documents  would  be  unneces- 

4  Sec  Story  Eq.  PI.  §  688.  »  Kideer  r.  Worawick,  6  Jur.  N.  S.  87, 

»  Such  discovery  may  be  obtained  on  V.  C.  W. ;  Barnard  v.  Hunter,  1  Jur.  N. 

fummons  at  Chamben;  see  15  &  16  Vic  S.  1066,  V.  C.  W. ;  Law  v.  London  Innis- 

c.  86,  %  18;   and  see  poii^  Chap.   XLIL  putable  Society,  10  Hare.  Ap.  20;  see  also 

ProchfcTKifi  of  DocmnenU,  Kead  v,  WoodfooiTe,  24  Beav.  421. 
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Ch.  XY.  §  1.  sary.  Thus,  where  defendants  pleaded  the  Statute  of  Limitatioiifl» 
but  did  not  answer  an  allegation  in  the  bill,  ^  that  they  had  in 
their  possession  books  and  documents  relating  to  the  maUen 
aforesaid,  or  some  of  them,"  Sir  Lancelot  Shadwell  V.  C.  held, 
that  an  objection  to  the  plea,  on  the  ground  of  the  onussion  of 
such  an  answer,  could  not  be  sustained ;  he  thought,  that  unless 
the  allegation  in  the  bill  had  gone  further,  and  had  averred  that 
by  the  documents,  or  some  of  them,  it  would  appear  that  a  promise 
had  been  given  within  six  years,  the  mere  allegation  that  the  de> 
fendants  had  in  their  possession  papers  relating  to  the  matters 
aforesaid,  and  from  which,  if  produced,  the  matters  aforesaid  would 
appear,  was  immaterial :  there  not  being  any  allegation  in  the  biU 
of  any  promise  having  been  made  within  six  years ;  and  that,  con- 
sequently, it  was  not  necessary  for  the  defendants  to  negative  such 
an  allegation,  either  by  averments  in  their  plea,  or  by  answer  iu 
support  of  it.^ 

It  is  evident,  from  the  above  case,  that  if  the  bill  had  cont^ned 
any  allegation  of  a  promise  within  six  years,  the  Yice-Chancellor 
would  have  held,  that  the  charge  as  to  the  documents  ought  to 
have  been  answered ;  and  it  may  be  laid  down  as  a  rule,  that 
wherever  the  bill  states  any  facts  which  are  inconsistent  with  the 
defendant's  plea,  or  which  would  take  the  plaintifTs  case  out  of  the 
operation  of  it,  and  interrogatories  are  filed,  asking  whether 
the  defend^t  has  in  his  possession  documents  relating  to  the  sub- 
ject-matter of  the  suit,  it  will  then  be  necessary  to  accompany  the 
plea  by  a  discovery  of  the  documents  in  the  defendants  possession : 
for,  as  the  introduction  of  such  matter  in  the  bill  renders  it  impera- 
tive on  the  defendant  to  accompany  his  plea  by  an  answer  aa  to  thoM 
fiicts,  that  answer,  to  be  complete,  must  extend  to  the  documents 
inquired  after :  because,  as  they  are  alleged  to  relate  to  the  nuftters 
before  mentioned^  and  the  fsicts  which  go  to  negative  the  defend- 
ant's plea  are  amongst  those  matters,  it  may  happen  that  the  doc- 
uments in  the  possession  of  the  defendant  will  afford  important 
evidence,  to  enable  the  plaintiff  to  avoid  the  effect  of  the  plea. 
Thus,  where  a  bill  was  filed  by  persons  claiming  an  estate,  as  heirs 
of  A.,  ex  parte  matema^  and  the  defendant  pleaded  that  another 
person  was  the  heir  of  A^  ex  parte  patemOy  the  Court  overruled 
the  plea:  because  it  did  not  answer  as  to  a  correspondence*  by 
which  it  was  charged  in  the  bill  that  the  defendant  had  admitted 
the  plaintiflf's  title.* 

Although   the  general  rule  is,  that  an  interrogatory   asking 
whether  the  defendant  has  documents  in  his  possession,  from 


Rnle  as  to 
documents, 
where  the  bill 


1  MacGregor  v.  East*  India  Companyi       see  also  Hardman  v.  Ellamcs,  5  Sim.  ^M, 
2  Sim.  462,  466.  660 ;  2  M.  &  K.  782, 744 ;  Hania  r.  Hanm, 

3  £menon  v,  Harland,  8  Sun.  490,  492;       8  Hare,  460,  466;  8  Jar.  978. 
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which  the  matters  in  the  bill  stated  would  appear,  must  be  CR.xy.§i. 
answered,  whenever  there  are  facts  stated  in  the  bill  which  are  in-  ^-  r  — ' 
consistent  with  the  plea,  yet,  it  does  not  apply  to  tho^e  cases  where  miflstates  the 
the  bill  misstates  the  effect  of  deeds  which  form  the  substance  of  ^eedlL^ 
the  j>lea,  and  are  stated  in  it.  Thus,  where  a  plaintiff  claimed  as 
heiress-at-law  of  a  person  who  had  devised  real  estates  to  various 
persons  in  tail,  with  ultimate  remainder  to  his  own  right  heirs,  and 
alleged,  by  her  bill,  that  the  several  estates  tail  had  been  determined 
by  failure  of  issue,  and  that  no  valid  recovery  had  been  suffered, 
or,  if  it  had,  that  the  property  had  been  so  settled  that  she,  the 
plaintiff  was  still  entitled  as  right  heir  of  the  original  testator,  and 
that  it  would  so  appear  if  the  defendant  would  produce  the  deeds 
creating  the  tenant  to  the  prcecipey  and  leading  or  declaring  the 
uses  of  the  recovery ;  and  the  defendant  pleaded  the  recovery,  and 
set  forth  the  substance  of  the  deeds  making  the  tenant  to  the 
prcBcipCy  and  leading  the  uses  of  the  recovery,  under  which  it  was 
apparent  that  the  plaintiff  had  no  title :  the  plea  was  held,  by  Sir 
John  Leach  Y.  C.  to  be  good,  although  not  supported  by  an  an- 
swer as  to  the  deeds,  which  his  Honor  held  to  be  unnecessary,  as  the 
plea  was,  in  &ct,  a  direct  denial  of  the  averment,  that  the  estate 
was  so  settled  that  the  plaintiff  was  entitled  to  it.^ 

Perhaps  the  best  course  which  a  pleader  can  pursue  in  cases  of  coane  to 
this  description  is,  in  general,  to  consider  how  fiu:  any  part  of  the  P*^^®  ^ 
matter  alleged  in  the  bill  partakes  of  the  nature  of  a  special  repli- 
cation. If  the  matter  charged  amounts  only  to  a  general  denial 
of  the  facts  pleaded,  the  discovery  is  not  necessary :  because,  then, 
the  documents  sought  form  part  of  the  defendant's  case  only,  and 
when  the  cause  comes  to  be  heard  on  the  truth  of  the  case,  as  put 
in  issue  by  the  plea,  the  plaintiff  (his  case  being  admitted  by  the 
plea)*  wiU  not  require  the  assistance  of  the  documents  in  the  d^ 
fendant's  possession  to  establish  his  right ;  and  the  defendant  will 
derive  no  benefit  from  his  plea,  unless  he  can  prove  it  to  be  true. 
If,  on  the  contrary,  the  charge  tunounts  to  a  special  replication, 
that  is,  to  a  statement  of  fiicts,  which,  admitting  the  plea  to  be 
true,  goes  to  do  away  with  its  effect,  there  the  documents  required 
may  be  important  to  assist  the  plaintiff  in  making  out  his  own 
case,  namely,  the  facts  alleged  in  derogation  of  the  plea :  in  suc^h 
cases,  therefore,  there  must  be  a  discovery  as  to  those  documents, 
if  required  by  the  plaintiff. 

With  respect  to  negative  pleas,  the  rule  may  be  stated  to  be  in  R^je  i^  to 
conformity  with  the  principles  before  adverted  to :  namely,  that  documents, 
if  a  plaintiff  indicates,  by  his  interrogatories,  that  he  requires  an  negative 
answer  as  to  documents  alleged  to  be  in  the  defendant's  possession,  ^^^  * 

1  Plunkett  V,  Cayendish,  1  R.  &  M.  718,  718. 
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Ch.  XV.  §  1.  in  proof  of  his  title,  the  defendant  must  make  the  discovery ;  thus, 
if  the  interrogatories  ask  whether  the  defendant  has  in  his  posses- 
sion documents  from  which  the  truth  of  the  matters  stated  in  the 
bill  would  appear,  he  must,  if  he  negatives  the  plaintifT's  title  bv 
his  plea,  accompany  his  plea  by  an  answer  as  to  those  docam^t&.^ 
The  plaintiff  is  entitled  to  a  discovery  of  them,  in  order  to  enable 
him,  in  the  language  of  Lord  Brougham,  ^  to  negative  the  n^adve 
plea.''  ^  When,  on  the  other  hand,  the  interrogatories  ask  whether 
the  documents  are  in  the  possession  of  the  defendant,  bnt  do  not 
ask  whether  from  such  documents  the  truth  of  the  matters  in  the 
bill  would  appear,  then  it  is  presumed  that,  according  to  the  role 
in  Thnng  v.  Edgar f  they  ought  not  to  be  answered,* 

It  may  be  collected  from  the  preceding  observations,  that  an 
answer  in  support  of  a  plea  is  no  part  of  the  defence.*  The  de^ 
fence  is  the  matter  set  up  by  the  plea ;  the  answer  is  that  evidenee 
which  the  plaintiff  has  a  right  to  require  and  to  use,  to  invalidiite 
the  defence  made  by  the  plea ;  and  the  plaintiff  is  entitled  to  make 
use  of  it,  not  only  upon  the  hearing  of  the  cause,  upon  the  issue 
raised  by  the  plea,  afler  the  plea  shall  have  been  decided  to  be  a 
good  bar  upon  ai^ument,  but  upon  the  argument  of  the  plea  itself^ 
before  any  evidence  can  be  given,®  for  the  purpose  of  connterpioT- 
ing  the  plea,  by  reading  from  it  any  facts  or  admissions  which  may 
negative  the  matters  pleaded  or  averred  in  the  plea.'  The  answer, 
then,  being  no  part  of  the  defence,  but  only  what  the  plaintiff  has 
a  right  to  require  to  enable  him  to  avoid  that  defence,  it  follows, 
that  it  must  be  full  and  clear,  otherwise  it  will  not  support  the 
plea :  for  the  Court  will  intend  all  matters  alleged  in  the  bill,  to 
which  the  plaintiff  is  entitled  to  require  an  answer,  to  be  against 
the  pleader,  unless  they  .are  iuUy  and  clearly  denied.®  Thus,  if  a 
bill  is  filed  to  set  aside  a  decree,  or  other  instrument,  on  the  gronnd 
of  fraud,  and  the  defendant  pleads  the  decree  or  instniment  sooght 
to  be  set  aside,  in  bar,  the  defendant  must  answer  the  facts  of  fraud 
alleged,  so  fully  as  to  leave  no  doubt  on  the  mind  of  the  Court 
that,  upon  that  answer,  if  not  controverted  by  evidence  on  the 
part  of  the  plaintiff  the  fact  of  fraud  cannot  be  established.  If  the 
answer  should  not  be  full  in  all  material  points,  the  Court  will  pre^ 
si^e  that  the  fact  of  fraud  may  be  capable  of  proof  in  the  point 
not  fully  answered,  and  will,  therefore,  not  deem  the  answer  sufficient 
to  support  the  plea,  and  upon  that  ground  will  overrule  the  plea.* 
Although  an  answer  in  support  of  a  plea  is  required  to  be  full 


Answer  must 
be  full  and 
clear. 


1  Mansell  v.  Feenev,  2  J.  &  H.  818. 

2  Hardman  v.  Ellames,  2  M.  &  K.  744; 
C.  P.  Coop,  t  Brough.  860. 

>  2  S.  &  S.  274,  281. 
*  See,  however,  Rigby  v.  Rigby,  15  Sim. 
90 :  10  Jur.  126. 
o  Ld.  Red.  244,  n. 


0  Ld.  Red.  244,  n. 

T  Hildyard  «.  Cressj,  8  Atk.  808;  Honr 
«.  Honv,  1  S.  &  S.  669,  680. 

8  Ld*.  Red.  298;  Htldrard  r.  Cr^sy,^' 
fltjp. ;  Gordon  v,  Shaw,  14  Sim.  898. 

»  Ld.  Red.  244. 
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and  clear,  yet,  if  the  equitable  matters  charged  are  fully  and  clearly   Ch.  XV.  §  2. 
denied,  it  m&y  be  sufficient  to  support  the  plea,  although  all  the   '—    t     -' 
circumstances  charged  in  the  bill  may  not  be  precisely  answered.^  After  plea 
In  such  cases,  however,  the  plaintiff  is  not  precluded,  by  the  cir-  piiOntirfmay 
'cuiostance  of  the  Court  having  held,  upon  the  argument  of  the  «ceptto 
plea,  that  the  charges  in  the  bill  are  sufficiently  denied  to  exclude 
intendment  against  the  pleader,  from  afterwards  excepting  to  the 
sufficiency  of  the  answer,  in  any  point  in  which  he  may  think  it 
defective.^    He  may  also  obtain  leave  to  amend  his  bill,  and  there-  or  amend  hU 
by  obtain  an  answer  to  any  matter  which  may  not  have  been  so  ^^* 
extensively  stated  or  interrogated  to  as  the  case  would  warrant, 
or  to  which  he  may  apprehend  that  the  answer,  though  full  in 
terras,  may  have  been,  in  effect,  evasive.' 

The  cases  above  referred  to,  as  those  in  which  the  plea  must  be  pf  answering 
accompanied  by  an  answer,  are  those  only  in  which  some  fact  or  *"  «*«'««»»• 
matter  is  stated  or  charged  by  the  bill,  which,  if  true,  would  have 
the  effect  of  overruling  the  plea.  There  are  cases,  however,  in 
which,  even  though  no  equitable  circumstances  are  alleged  in  the 
bill,  to  defeat  the  bar  offered  by  the  plea,  when,  in  fact,  a  pure  plea 
may  be  pleaded,  yet  the  defendant  may  support  his  plea  by  an 
answer,  touching  matters  not  charged  in  the  bill.^  Thus,  in  the 
case  of  a  plea  of  purchase  for  valuable  consideration,  a  defendant 
may  deny  notice  in  his  answer,  as  well  as  in  his  plea :  because,  by 
so  doing,  he  does  not  put  any  thing  in  issue  which  he  would  cover 
by  his  plea  from  being  put  in  issue.^  A  defendant  may  also,  by 
this  means,  put  upon  the  record  any  fact  which  tends  to  corrob- 
orate his  plea,  so  as  to  enable  him  afterwards  to  prove  it.  An  an- 
swer of  this  sort  is  termed  an  answer  in  aid  or  in  subsidium  of  the 
plea ; '  and  differs  from  what  is  usually  termed  an  answer  in  sup- 
port of  a  plea,  in  being  an  answer  which  the  defendant  is  not 
obliged  to  put  in,  for  the  purpose  of  avoiding  the  effect  of  any 
equitable  ground  which  may  be  aUeged  in  the  bill,  for  avoiding  the 
bar  offered  by  the  plea. 


Section  II. —  The  different  Orounds  of  Pleas. 

A  plea  may  be  either  to  the  relief  or  to  the  discovery,  or  to  both.  Plea  good  to 
If  it  is  a  good  plea  to  the  relief  it  will  be  also  good  to  the  discov-  ^  *^^v^. 

1  A.  299;  Walter  «.  Glanville,  6  Bro.  daim  of  the  plaintiff  for  nlief.    Bogardni 

P.  C.  ed.  Tornl.  555;  S.  C.  imwi.  WHtersv.  v.  Trinity  Church,  4  Paige.  178, 197. 

GUnvUle,  Gilb.  Kep.  184.     The  only  way  >  Ld.  Red.  299. 

of  teeiing  the  tufficiency  of  nn  aniwer  in  *  Ld.  Red.  346. 

sopport  of  a  plea  is,  to  consider  every  alle-  ^  lb.  299;  Beames  on  Pleas,  87;  Forbes 

gMtion  in  the  bill  which  is  not  sufficiently  9.  Skelton,  8  Sim.  S85,  845;  IJur.  117. 

denied  by  the  answer,  as  true;  and  then  *  For.  Rom.  58. 

to  inquire,  whether  these  facts  being  ad-  *  Ihid. 
mitted,  the  plea  is  a  suffioient  bar  to  the 

Toui.  40 
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Ch.  xy.  §  9.  ery,^  in  the  same  manner  that  a  demoirer  which  is  valid  as  to  the 
relief  prayed,  is,  as  has  been  already  mentioned,  good  to  the  dis- 
covery sought  by  the  bilL^  In  James  v.  Sadgrove^  the  questkoi 
was  raised  whether  a  defendant,  pleading  to  the  relief,  could  never- 
theless give  the  discovery  sought  by  the  bill,  without  overmlii^ 
his  plea ;  and  Sir  John  Leach  Y.  C.  said :  ^  Admitting  that  a  de- 
fendant may,  at  his  pleasure,  answer  the  whole  bill,  though  he 
pleads  to  the  relief,  it  does  not  follow  from  thence  that  he  may 
plead  to  the  relief  and  part  of  the  discovery  only,  and  at  his  pleas- 
ure, answer  the  rest  of  the  bill :  such  a  partial  answer  can  serve  no 
useful  purpose,  and  the  rule  applies  here,  that  he  who  submits  to 
answer  at  all,  must  answer  fully ; "  unless  in  tiiose  cases  in  which, 
as  will  be  hereafter  shown,  he  may  protect  himself  from  such  dis- 
covery by  plea  to  the  discovery. 

Pleas  in  Equity,  to  the  relief  pray^  by  the  bill,  have  usnaBy 
been  ranged  under  the  heads  of  pleas :  To  llie  jurisdiction ;  To  the 
person  of  the  plaintiff  or  defendant ;  and.  In  bar  of  the  suit.  This 
arrangement  is  the  one  recognized  by  Lord  Bedesdale,  and  Sir 
George  Cooper:^  but  the  learned  author  of  the  ^Treatise  on  the 
Elements  of  Pleas  in  Equity"  has  added  another  head  of  plea  to 
those  before  enumerated ;  namely,  pleas  to  the  bilL  It  appears  to 
be  the  opinion  of  Mr.  Beames,  that  pleas  in  Equity  are  primaiily 
divisible  into :  pleas  in  abatement,  and  pleas  in  bar.  He  observes, 
that,  ^  in  a  work  on  pleading  at  Law,  pleas  are  thus  described : 
'Pleas  are  of  two  sorts — in  abatement  and  in  bar:  the  former 
question  the  propriety  of  the  remedy,  or  legal  sufficiency  of  the 
process,  rather  than  deny  the  cause  of  action ;  the  latter  dilute 
the  very  cause  of  action  itself; '  and  that  it  is  impossible  to  read 
this  passage  without  perceiving  how  peifectly  applicable  it  is  to 
pleas  in  Equity,  and  how  strongly  appropriate,  as  marking  the  dis- 
tinction between  pleas  to  the  jurisdiction,  to  the  person,  and  the 
bill,  and  pleas  in  bar :  the  three  former  classes,  while  they  question 
the  propriety  of  the  particular  remedy  or  of  the  suit,  tacitly  con- 
cede the  existence  of  a  cause  of  suit;  but  the  latter  dispute  the 
very  cause  of  suit  itself."  *  It  is,  however,  to  be  observed,  that  it 
nowhere  appears  that  any  practical  consequence  results,  in  Equity, 
from  the  distinction  between  pleas  in  abatement  and  pleas  in  bar/ 

1  See  Story  £a.  PI.  §  812;  Chapin  v, 
Coleman,  11  Pick.  887.  A  plea  may  be 
bad  aa  to  the  relief,  but  good  as  to  the 
discover*.  United  States  of  America  «. 
McRae,  'L.  R.  8  Ch.  Ap.  79.  Where  the 
defendant  wishes  to  avoid  a  Aill  discovery, 
on  the  ground  that  there  is  a  fact  which 
defeats  the  piaintifT's  equity,  he  must  allege 
such  fact  oy  plea.  Weisman  «.  Heron 
Mining  Co.,  4  Jones  £(].  (N.  C.)  112. 

s  Ante,  p.  648 ;  bat  in  order  that  a  plea 
may  be  good  to  the  discoveiy,  it  must  not 


be  in  terms  confined  to  the  relief. 
Heming,  9  Sim.  69. 

«  1  S.  &  S.  4.  6. 

4  Ld.  Bed.  219;  Coop.  £q.  PL  SSS. 

*  Beames  on  Pleas,  68. 

0  It  is  stated,  in  Meirewether  o,  Ueffiik 
18  Yes.  486,  487,  that  Lord  Thariow 
he  did  not  know  what  a  plea  in  a! 
in  Equity  was.  This  obscrv:^ 
ever,  must  have  been  made  by  hla'ljard> 
ship  with  reference  to  the  praetieal 
of  sach  a  distinction;  for  the  oae  of 


DDTEHENT  OBOUNDS   OF  PLEAS.  627 

In  the  following  observations,  therefore,  the  distinction  of  pleas  Ch.  XV.  §  2. 
into  pleas  in  abatement  and  pleas  in  bar  will  not  be  ftirther  noticed,  '**"v^— ^ 
but  the  different  grounds  of  pleas  will  be  offered  to  the  considera- 
tion of  the  reader  according  to  the  above-mentioned  arrangement.^ 
Before  we  proceed,  however,  to  a  more  minute  discussion  of  pleas, 
according  to  the  above  distribution,  it  will  assist  the  reader  to 
point  out  in  what  respect  pleas  of  each  class  differ  from  those  of 
the  other  classes,  and  this  will  be  done  as  briefly  as  possible,  in  the 
words  of  the  learned  writer  himself: — 

L  Those  pleas  which  are  commonly  termed  pleas  to  the  juris-  pieas  to  the 
diction,  do  not  proceed  the  length  of  disputing  the  right  of  the  J«ri«*ic^on. 
plaintiff  in  the  subject  of  the  suit,  nor  allege  any  disability  on  the 
part  of  the  plaintiff  to  prosecute  the  suit ;  but  simply  assert  that 
the  Court  of  Chancery  is  not  the  proper  Court  to  take  cognizance 
of  those  rights.* 

n.  Pleas  to  the  person  do  not  dispute  the  validity  of  the  rights  pieas  to  the 
which  are  made  the  subject  of  the  suit,  or  deny  that  the  Court  has  P®"*^°- 
jurisdiction  over  them ;  •  but  they  assert  that  the  plaintiff  is  inca- 
pacitated to  sue,  or  that  the  defendant  is  not  the  person  who  ought 
to  be  sued. 

III.  Those  pleas  in  Equity,  also,  which  Mr.  Beames  distinguishes  pieas  to  the 
as  pleas  to  the  bill,  "  do  not  dispute  the  validity  of  the  right  made  ^^* 

the  subject  of  the  suit,"  nor  contend  that  generally  the  Court  has 
not  jurisdiction  over  it,  nor  do  they  allege  that  the  plaintiff  is 
under  any  disability  to  sue,  or  that  the  defendant  ought  not  to  be 
sued ;  but  they  assert  that  the  suit,  as  it  appears  on  the  record,  is 
defective  to  answer  the  purpose  of  complete  justice,  or  ought  not, 
for  some  other  reason,  to  proceed,* 

IV.  Pleas  in  bar  may  be  distinguished  from  all  other  pleas,  as  pieaa  in  bar. 
they  admit  the  jurisdiction  of  the  Court,  and  do  not  dispute  the 

ability  of  the  plaintiff  to  sue,  and  the  liability  of  the  defendant 
to  be  sued,  and  tacitly  concede  that  there  are  none  of  those  objec- 
tions to  the  suit  which  constitute  the  grounds  of  pleas  to  the  bill ; 
but  yet  they  allege  matter,  which,  if  true,  destroys  the  claim  made 
by  the  suit,  and^  by  showing  that  the  right  made  the  subject  of  the 
suit  has  no  existence,  or  that  it  is  vested  in  the  defendant,  they 
put  an  end  to  all  litigation  respecting  it.' 

Having  thus  stated  the  leading  distinctions  between  the  different 
classes  of  pleas  above  pointed  out,  we  shall  proceed  to  consider 
the  particular  pleas  to  relief  under  each  head. 

term  **  pica  in  abatement,'*  as  distingaished  ^  And  fee  Stoiy  Eq.  PI.  §  705. 

Arom  a  plea  in  bar,  occurs  in  the  mctical  ^  Beames  on  Fleas,  55 ;  Story,  Eq.  PI. 

Register,  826,  ed.  Wyatt,  and  many  other      §  706. 

books,  and  has  been  repeatedly  used  in  the  '  Beames,  66 ;  Stonr,  £q.  PI.  §  706. 

same  manner  by  Lord  Xhuriow  himself;  <  Beames,  59,  60;  Story,  £q.  PI.  §  706.^ 

see  Newman  v.  WalHs,  2  Bro.  C.  G.  148;  «  Beames,  62;  Story,  £q.  PL  §  706.      ' 

Gon  V.  Prior,  1  Cox,  198;  2  Dick.  657;  see 

alao  Beames  on  Pleas,  58,  noHa, 
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Ch.  XY.  §  2.       I.  Pleas  to  the  jurisdiction,  as  we  have  seen,  do  not  dispute  the 
""— ^> — — ^   rights  of  the  plaintiff  in  the  subject  of  the  suit,  but  simply  assert, 
I.  Pleas  to  the  either:  1.  That  they  are  not  fit  objects  of  cognizance  in  a  Comt 
jurisdiction^  of  Equity ;  or,  2.  That  the  Court  of  Chancery  is  not  the  pn^>er 
Court  to  take  cognizance  of  those  rights.    That  these  are  the  only 
grounds  of  plea  which  can  be  put  in  to  the  jurisdiction  seems  to  be 
generally  admitted :  for  it  is  clear,  that  a  plea  that  the  subject  of 
the  suit  is  not  cognizable  in  any  municipal  Court  of  justice  what- 
ever, could  not  prevail;  because  such  a  plea  would  amonnt  to 
nothing  more  than  that  the  subject  of  the  suit  is  one  upon  which 
no  action  or  suit  can  be  maintained,  which  is,  in  effect,  a  plea  in 
bar ;  not  a  plea  to  the  jurisdiction  of  a  particular  Courts  bat  of  all 
Courts :  which  would  be  absurd,  and  repugnant  in  tenns.^ 
1.  That  the         1*  The  geherality  of  cases  in  which  a  Court  of  Equity  has  no 
S^n^^tWn*  j^ris^ction,  cannot  easily  be  so  disguised  in  a  biU  as  to  avoid  a 
thejorisdio-     demurrer;  but  there  may  be  instances  to  the  contrary;   and  in 
such  cases,  a  plea  of  the  matter  necessary  to  show  that  a  Conrt  of 
Equity  has  no  jurisdiction,  will  hold.*    Thus,  where  a  bill  was 
filed  to  restrain  the  setting  up  outstanding  terms  in  bar  to  an 
action  of  ejectment,  a  plea  that  there  were  no  outstanding  terms 
was  allowed ; '  and  so,  it  is  presumed,  if  the  jurisdiction  were 
attempted  to  be  founded  on  the  loss  of  an  instrument,  a  plea 
showing  the  existence  of  the  instrument,  and  that  it  is  in  the 
power  of  the  plaintiff  to  obtain  the  production  of  it,  would  be 
admissible/ 

2.  A  plea  that  the  Court  of  Chancery  is  not  the  proper  Comt 

to  have  cognizance  of  the  plaintiff's  case,  arises  principally  where 

not  the  proper  the  suit  is  for  land  within  a  county  palatine;^  or  where  the 

^"  "°   '         defendant  claims  the  privileges  of  an  university ;  •  or  other  par- 

>  ticular  jurisdiction,  such  as  that  of  the  Benchers  of  the  Inns  of 

CourtJ    Of  this  description,  also,  is  a  plea  that  the  defendant 


tion  of  a 
Court  of 
Equity. 


S.  That  the 
Court  of 
Chancery  is 


r 


1  Nabob  of  Arcot  v.  East  India  Com- 
y.  8  Bro.  C.  C.  292,  m;  S.  C.  «0f». 


of  the  Camatic  v.  East  India  Com 
pany,  1  Ves.  J.  871,  888;  Story,  Eq.  PI. 
§  711.  In  case  of  a  bill  brought  in  a  Court 
of  Equity  of  a  limited  jurisdiction,  as  to 
perbons,  or  as  to  subject-matter,  if  the 
Dill  should  allege  all  the  necessary  facta 
to  establi.'^h  and  s^upport  that  jurismction, 
the  defendant  may  also  negative  the  exist- 
ence of  those  facts  by  a  plea  to  the  juris- 
diction. Storv  Eq.  PJ.  §  720.  If,  in  the 
Courts  of  the  tJuited  States,  there  are  dis- 
tinct Hverments  of  the  citizenship  of  the 
plaintiff,  and  of  that  of  the  defendant, 
upon  the  record,  so  that  upon  the  face  of 
the  bill  the  jurisdiction  attaches,  the  de- 
fendant, if  he  means  to  contest  Uie  alleged 
citizenship,  must  do  it  by  a  plea  to  the 
jurisdiction;  for  he  is  not  at  liberty  to  put 
the  citizenship  in  issue  by  a  general  an- 
swer; as  such  an  answer  admits  the  juris- 


diction of  the  Court  to  inquire  into  the 
general  merits  of  the  soit,  and  p«t  tfiim 
in  issue.  Story  Eq.  PI.  §  721;  livingMa 
V.  Stoiy,  11  Peters,  861,  898;  Dodge  «• 
Perkins.  4  Mason,  485;  see  Bank  ot  Bel- 
lows Falls  V.  Rut.  &  Bur.  B.R.  Co.,  tf  Tl 
470. 

8  Ld.  Bed.  222. 

<  Armiugev.  Wadswocth,  1  Mnd.  18S» 
196;  Dawson  v.  Pilling,  16  Sim.  201, 
12  Jur.  888. 

4  Ld.  Red.  222. 

A  /ft.  223;  see  ante,  p.  664. 

0  Ld.  Red.  224;  see  Temple  «. 
Cary,  66;  Cotton  v.  Manering,  A.  72; 
Drapers. Crowther,  2  Vent.  862;  Stephens 
«.  Berry,  1  Vem.  212;  Pran  v.  TaAir,  1 
Cha.  Ca.  287;  Anon.,  ib,  258. 

7  Cunningham  v.  Wegg,  2  Bm.  C.  C. 
241.    For  the  plea  in  that  caae, 
on  Pleas,  824. 
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is  an  officer  of  another  Court  of  competent  jurisdiction,  and,  there-  Ch.  XV.  §  9. 
fore  not  to  be  drawn  from  his  duties  in  that  Court  for  the  purpose  ""— ^> — — ^ 
of  defending  a  suit  in  another.^ 

It  is  a  rule,  that  the  Court  of  Chancery  being  a  superior  Court  Must  show 
of  general  jurisdiction,  nothing  shall  be  intended  to  be  out  of  its  court  hi«  not 
jurisdiction  which  is  not  shown  to  be  so.'    It  is  requisite,  there-  jurisdicUon, 
fore,  in  a  plea  to  the  jurisdiction  of  the  Court,  both  to  allege  that 
the  Court  has  not  jurisdiction,  and  to  show  by  what  means  it  is 
deprived  of  it.*      It  is  likewise  necessary  to  show  what  Court  and  what 
has  jurisdiction ;  *  and  if  the  plea  omits  to  set  forth  these  par-  hM^jiSa^ 
ticulars,  it  is  bad  in  point  of  form.*  diction, 

It  is  also  a  rule,  that  a  plea  to  the  jurisdiction  must  show  that  and  that  it 
the  particular  jurisdiction,  alleged  to  be  entitled  to  the  exclusive  ^ffJJJ 
cognizance  of  the  suit,  is  able  to  give  a  complete  remedy.'    A  remedy, 
plea,  therefore,  of  privilege  of  the  University  of  Oxford,  to  a  bill 
for  specific    performance   of  an  agreement,  touching    lands  in 
Middlesex,  was  overruled :  because  the  University  could  not  give 
complete  relief    It  is  to  be  observed  also,  that  if  a  suit  be  insti- 
tuted against  different  persons,  some  of  whom  are  privileged, 
and  some  not,*  or  if  one  or  more  of  the  defendants  are  not  amena- 
ble to  the  particular  jurisdiction,*  a  plea  will  not  hold ; "  and  so, 
if  there  is  a  particular  jurisdiction,  and  yet  the  parties  to  litigate    . 
any  question  are  both  resident  within  the  jurisdiction  of  the  Court 
of  Chancery :  as  upon  a  bill  concerning  a  mortgage  of  the  Isle  of 
Sark,  both  mortgagee  and  mortgagor  residing  in  England:  the 
Court  of  Chancery  will  hold  jurisdiction  of  the  cause :  for  a  Court 
of  Equity  agit  in  peraoTiam^  and  may  give  effect  to  its  decree  by 
constraining  the  person  or  property  of  the  defendant  till  he  per- 
form it." 

It  is  said,  that  one  plea  only  will  be  admitted  to  the  jurisdic-  Only  one 
tion,  and  that,  therefore,  if  the  defendant  plead  such  a  plea  as  is  ^u^^c^^ 
not  sufficient  in  its  nature,  or  plead  the  matter  insufficiently,  he  admitted, 
will  be  put  to  answer." 


1  See  Gibson  v.  Whifacre,  2  Vem.  88. 

*  Ld.  Ked.  224;  Earl  of  Derby  v.  Dnke 
of  Athol,  1  Ves.  S.  204;  2  Ves.  S.  867. 

*  Ld.  Red.  224 ;  Nabob  of  Arcot  v.  East 
India  Company,  8  Bro.  C.  C.  292,  801;  S. 
0.  Mom.  Nabob  of  the  Camatic  v,  Eaat 
India  Company,  1  Ves.  J.  871,  888. 

4  Ld.  Red.  224;  Strode  o.  Little,  1  Vem. 
59 ;  Earl  of  Derby  r.  Duke  of  Athol.  1  Vea. 
S.  208;  1  Dick.  129;  and  see  Moor  v. 
Somerset,  NeU.  61. 

«  Ld.  Ked.  224;  Foster  v.  Vassall,  8 
Atk.  687;  Nabob  of  Arcot  v.  East  India 
Company,  ti6i  tup, 

*  Ld.  Red.  224 ;  Newdigate  v.  Jotan»on,  2 
Cba.  Ca.  170;  Wilkins  v.  Shalcroft,  22 
Vin.  Ab.  10;  Green  v.  Ratherfbrth,  1  Ves. 
8.  468,  47L 


T  Draper  v,  Crowther,   2  Vent    862; 
Stephens  v.  Berry,  1  Vem.  212. 

•  White  V.  Lowgher,  Caiy,  56;  22  Vin. 
Ab.  9;  Fanshaw  v*  Fansbair,  1  Vera  246. 

*  Grigg's  case,  Hntton,  69;  4  Inst.  218; 
Hilton  V.  Lawson,  Caiy,  48. 

10  Ld.  Red.  225;  Hendrick  v.  Wood,  9 
W.  R.  588,  V.  C.  W.;  Central  Georgian 
Railroad  Company  r.  Mitchell,  18  W.  K. 
428,  V.  C.  W.;  2'H.  &  M.  452;  11  Jur. 
N.  S.  258. 

"  Ld.  Red.  225;  Toller  v.  Carteret,  2 
Vem.  494;  see  aUo  Earl  of  Derby  «.  Dnke 
of  Athol,  iAi  tup,;  Lord  Cranstown  o. 
Johnston,  8  Ves.  170, 182;  and  see  Norris 
V.  Chambres,  29  Beav.  246;  7  Jur.  N.  S. 
69;  t6.  689,  L.  C;  8  De  G.,  F.  &  Ji  588. 

M  Wyatt's  P.  R.  825. 
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Ch.  XV.  §  2. 


Objection  to 
junfidiction 
must  be  taken 
either  by 
demorrer  or 
plea. 

n.  Pleas  to 
the  person: 


1.  Ofthe 
plaintiff. 


We  have  before  seen,  that  an  objection  on  the  ground  of  jam- 
diction  must  be  taken  either  by  demurrer  or  plea,  before  smswer : 
otherwise,  the  Court  will  entertain  the  suit,  although  the  defend- 
ant may  object  to  it  at  the  hearing,  unless  it  is  in  a  case  in  which 
no  circumstance  whatever  can  ^ye  the  Court  jurisdiction.^ 

11.  Pleas  to  the  person,  like  pleas  to  the  jurisdiction,  do  not 
necessarily  dispute  the  validity  of  the  rights  which  are  made  the 
subject  of  the  suit,  but  object  to  the  plaintiff's  ability  to  sue,  or 
the  defendant's  liability  to  be  sued,  respecting  them.*  They  are 
generally  divided  into  such  as  regard  the  person  of  the  pbdnti^ 
and  such  as  regard  the  person  of  the  defendant. 

1.  Of  the  former  kind  are  pleas  of:  Alienage;'  Outlawry; 
Attainder;  Infancy;  Coverture;  Idiotcy  or  lunacy;  Bankraptcy;* 
to  which  may  be  added,  Pleas  that  the  plaintiff  does  not  sustain 
the  character  he  assumes.^  All  the  above  grounds  of  objection  to 
the  person  of  the  plaintifi|  except  the  last,  have  been  before  dis- 
cussed.^ With  respect  to  the  last,  it  is  to  be  observed,  that  die 
plea  may  either  deny  the  existence  of  the  person  in  whose  bdiiaif 
the  bill  has  been  exhibited,  or  of  the  character  in  which  the  plain- 
tiff affects  to  sue ;  or  it  may  show  that,  for  some  reason  not  dis- 
closed in  the  bill,  the  title  under  which  the  plaintiff  claims  never 
vested  in  him  J  Thus,  a  plea  may  show,  that  the  alleged  plaintil^ 
or  one  of  several  plaintiffs,  is  a  fictitious  person ; '  or  was  dead  at 
the  time  of  comibencing  the  suit.*  So,  if  a  plaintiff  files  a  bill 
stating  himself  to  sue  as  administrator  or  executor,  a  plea  that  be 
is  not  administrator  or  executor  will  be  good.^^  Where  a  plaintiff 
entitled  himself  as  administrator,  and  the  defendant  pleaded  that 
the  supposed  intestate  was  living,  the  plea  was  allowed.^  A  plea 
that  the  plaintiff  is  not  heir  to  the  person  under  whom  be  dainis 
as  heir,  has  also,  as  we  have  seen,  been  considered  a  good  plA*  ^ 

1  Ante,  p.  666. 

s  Beames  on  Pleas,  99;  Stoir  Eq.  PI. 
§  722. 

*  A  plea  of  "  alien  enemy  "  is  sufficient- 
ly answered  by  a  treaty  of  peace  made 
afler  it  was  filed ;  and  there  is  no  need  for 
the  plaintiff  to  reply  that  fact;  the  Courtis 
bound  to  notice  it  ex  officio.  Johnson  v. 
Harrison,  Litt  Sel.  Cas.  226. 

«  The  objection  that  the  plaintiff  is  bank- 
rupt, and  his  assignee  not  a  party,  should 
be  taken  in  Undne  by  way  of  plea,  and 
cannot  be  insisted  on  to  avoid  exceptions 
taken  by  the  plaintiff  to  the  answer.  Kit- 
tredge  v.  Claremont  Bank,  8  Story,  691. 

«  Stoiy  Eq.  PI.  §  722  e«  seo. 

f  AnU^  Chap.  III. ,  Stdis  by  Persom  under 


DisaWUy,  For  forms  of  pleas  of  alien 
enemy,  see  Beames  on  Pleas,  829;  2  Van 
Her.  94;  and  of  outlawi^^,  and  bankruptcy, 
and  of  plaintiff  not  sustaining  his  assumed 
character,  «&.  96,  104, 106. 
T  Stoiy  Eq.  PL  §  727. 


«  Qoop.  Eq.  PI.  849;  Com.  Dig. 

ment  £.  16;  Bac  Ab.  Abatement.  P.;  1 
Wils.  802;  GUb.  C.  P.  24^;  Chittr  oa  PL 
464. 

0  Coop.  Eq.  PL  249;  Bao.  Ab.  Abais- 
ment,  L.;  Com.  Dig.  Abatement,  £.  17; 
1  Chitty  on  PI.  464. 

10  Winn  «.  Fletcher,  1  Vem.  478 :  SimoM 
V.  Milman,  2  Sim.  241.  Such  a  plea,  bow^ 
ever,  is  untenable,  if  the  plaintiff  take  oat 
letters  of  administration  before  the  hearinr; 
Homer  v.  Homer,  28  L.  J.  Ch.  10,  T.  C 
K. ;  see  also  ante,  p.  818. 

u  Ord  V.  Huddleston,  8  Dick.  ftlQ.  513; 
cited  1  Cox,  198. 

IS  Anie^  pp.  604, 609;  see  Booike v. Keify, 
1  Hogiin,172;  Gieason  «  Cook,  1  Hacn, 
297;  Stoiy  Ea.  PL  §  787.  FonnertT,  it 
was  doubted  whether  it  waa  not 
in  such  ca^es,  to  state  in  the  i^ca  who 
the  heir-at-law  ;  but  now  it  _ 
such  a  statement  is  unneoeaaaiY. 
Davis,  16  Yes.  868,  864,  866. 
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In  like  manner,  a  plea  tlxat  the  plaintiff  is  not  a  partner,  has  been  Ch.  XV.  §  2. 

allowed  to  a  bill  filed  by  a  person  claiming  in  that  character.^  ^'      y    ^' 

Upon  the  same  principle,  ii^  from  any  circnmstance  not  stated  in 

the  bill,  it  can  be  shown  that  nothing  ever  vested  in  the  plaintiff 

or  that  the  title  which  the  plaintiff  had  has  been  transferred  to 

another,  the  defendant  may  show  the  drcumstance  by  way  of 

plea. 

2.  Pleas  to  the  person  of  the  defendant  are  more  limited  than  2.  Of  the 
those  to  the  person  of  the  plaintiff:  for  it  is  a  rule  at  Law,  that  <*e^d*JJt5 
persons  who  are  disabled  to  sue,  cannot  plead  their  own  disabili-  cannot  plead 
ties,  when  they  are  themselves  sued.^    This  rule  is  equally  appli-  di^biUty. 
cable  to  proceedings  in  Courts  of  Equity,  in  all  cases  where  the 
suit  seeks  to  compel  the  performance  of  a  duty  by  the  defendant. 

It  will  not,  however,  apply  to  cases  where  the  proceeding  is  in  Seeua,  where 
rem,  and  the  disability  is  of  such  a  nature  that,  besides  the  per*  p«><»«i«>« 
sonal  disqualification  which  it  imposes,  the  interest  in  the  defend- 
ant's property  which  is  the  subject  of  the  suit  has  become  vested 
in  another.'    Upon  this  principle,  it  is  presumed  that  persons  out-  as  ontlawiy 
lawed  or  attainted  of  treason  or  felony  may  state  their  outlawry  °^*'***^^®'» 
or  attainder  to  the  Court  by  way  of  plea,  for  the  purpose  of  show- 
ing that  whatever  interest  they  had  in  the  property  is  vested  in  the 
Crown ;  ^  in  the  same  manner  that  bankrupts  may,  if  sued  respect-  or  bank- 
ing property  which  has  become  vested  in  their  assignees,  plead  ^^^* 
their  bankruptcy,  whether  it  happened  before  or  after  the  bUl  was 
filed,  in  abatement  of  the  suit.^    In  &ct,  such  a  plea  amounts  to 
no  more  than  a  plea  of  want  of  interest  in  the  subject-matter  of 
the  bill 

The  rule,  that  a  person  who  is  under  disability  cannot  plead  his  Coyertue. 
own  disqualification,  will  not  extend  to  cases  where  the  disquali- 
fication is  only  partial;  thus,  it  seems  that  a  woman,  sued  as  a 
/erne  sole,  may  plead  that  she  is  covert^ 

A  defend^t  may  also  plead  that  he  is  not  the  person  he  is  Thatdefend- 
alleged  to  be,  or  does  not  sustain  the  character  he  is  stated  to  *;Jjt^*^iJJ,^* 
bear :  such  as  heir,  executor,  or  administrator.''    He  may  likewise  alleged 
show,  that  he  is  not  sole  heir,  executor,  or  administrator,  and  that  *^'*^™^'» 
others  are  joined  with  him  in  those  capacities;®  such  a  plea,  how-  heir,  ezeca- 
ever,  partakes  more  of  the  nature  of  a  plea  for  want  of  parties  than  mmiatrator- 

or  that  co- 
1  Ante,  pp.  606,  620.  •  Beamea  on  Pleas,  180  5  Story  Eq.  PL    defendant  10 

«  Beamea  on  Pleaa,  122;  Story  Eq.  PL       §  782.  ??^?^.^ 

§§  722,727.  7  J  bid.;  Ld.  Rod.  284;  Cooke  r.  Git-   a"»bihty; 

*  Turner  «.  Robinson,  1  S.  &  S.  8.  tings,  21  Bear.  497 ;  and  see  Jones  v.  Wil- 
4  Ante,  p.  196.  liams,  10  Jar.  N.  S.  1068;  18  W.  R.  1,  V. 

*  Tomer  v,  Robinson,  vbi  mp, ;  see  also      C.  S.;  Hinde  «.  Skelton,  2  H.  &  M.  690; 
Tninar  v,  Nicholls,  16  Sim.  666;  18  Jnr.       Tempest  v.  Lord  Camoys,  1  W.  N.  16;  14 

■  "  W.  ft.  827,  M.  R.;  Story  I^.  PL  §  78i 

For  forms  of  such  plea,  see  2  Van  Hey.  06. 


298;  Lane  «.  Smith,  14  Bear.  49;  16  Jnr.       W.  R.  827,  M.  R.;  Story  Eq.  Pl^§  782. 
786:  ante,  p.  168.    A  similar  rale  applied, 
in  the  case  of  insolvent  debtors;  see  Stoiy 
£q.  PL  §  782. 


•  Beamea  on  Pleaa,  180. 


632 


FLEAS. 


Ch.  XV.  §  2. 


or  that  de- 
fendant has 
no  interest. 


Not  proper, 
where  de- 
fendant may 
disclaim. 

III.  Pleas  to 
the  billtj. 


1.  Plea  of 
another  suit 
depending, 
for  same 
matter: 


Whole  effect 
of  second  suit 
most  be 
attainable 
in  first. 


of  a  plea  to  the  person.  He  may  also  plead  the  disability  of  a  oo- 
defendant.^ 

If  a  defendant  has  not  that  interest  in  the  subject  of  a  suit 
which  can  make  him  liable  to  the  demands  of  the  plaintiff  and 
the  bill,  alleging  that  he  has  or  claims  an  interest,  avoids  a  de- 
murrer, he  may  plead  the  matter  necessary  to  show  that  he  has  no 
interest.'  Thus,  where  a  witness  to  a  will  was  made  a  defendant 
to  a  bill^  brought  by  an  heir-at-law  to  discover  the  circumstanoes 
attending  the  execution,  and  the  bill  contained  a  charge  of  pre- 
tence of  interest  by  the  defendant :  though  a  demurrer  for  want  of 
interest  was  overruled,  because  it  admitted  the  truth  of  the  chaige 
to  the  contrary  in  the  bill,  yet  the  Court  expressed  an  c^inioa 
that  the  defence  might  have  been  made  by  plea.* 

It  is  to  be  observed,  that  a  plea  of  want  of  interest  in  the  de- 
fendant is  proper  only  where  the  case  is  such  that  he  cannot  satisfy 
the  suit  by  general  disclaimer.* 

in.  It  has  been  already  stated,^  that  the  object  of  pleas  to 
the  bill  is  to  show  that,  although  the  plaintiff  may  be  entitled  to 
the  relief  he  asks  against  the  defendant,  he  is  not  entitled  to  hare 
it  in  that  suit;  or  that  the  biU,  as  framed,  is  insufficient  to  answer 
the  object.* 

1.  Where  a  bill  seeks  relief^  a  defendant  may  plead  that 
there  is  another  suit  already  depending,  in  this  or  in  another 
Court  of  Equity,  for  the  same  matter.''  This  plea  corresp<Hids 
with  the  exceptio  litis  pendentia  of  the  civilians,  and  is  analo> 
gous  to  the  plea,  at  Common  Law,  that  there  is  another  action 
depending.® 

But,  although  it  is  necessary  that  the  first  suit  should  be  for  the 
same  matter  as  the  second,  the  second  suit  need  not  be  for  the 
whole  matter  embraced  by  the  first;*   it  is,  however,  requisite 


1  Sergrove  v.  Mayhew,  2  M*N.  &  G.  97, 
99;  14  Jar.  158. 

s  Ld.  Red.  285. 

*  Plummerv.  May,  1  Ves.  8.  426;  see 
also  Cartwrightt).  uately,  8  Bro.  C.  C.  288; 
1  Ves.  J.  292;  Story  £q.  PI.  §  784. 

«  Ld.  Red.  286;  see/wst,  Chap.  XVI., 
DUdaimen, 

^  Ante,  p.  627. 

«  See  Story  Eq.  PL  §  785. 

f  Ld.  Re<l.  246;  Coop.  Rq.  PI.  272; 
Beames  on  Pleas,  184;  Ord.  XIV.  6, 7;  see 
also  LoQjc  V,  Stone,  9  Hare,  542 ;  16  Jar. 
849;  Way  v.  Bragaw,  1  C.  E.  Green  (N. 
J.),  218;  see  Johnson  v.  Bower,  4  Hen.  & 
M.  487;  Curdv.  Lewis,  1  Dana,  852;  Cum- 
mins V.  Bennet,  8  Paige,  79;  Story  Eq.  PL 
§  787 ;  Matthews  v.  Roberts,  1  Green  Ch. 
888;  Cleveland,  &c..  R.R.  Co.  9.  City  of 
Erie,  27  Penn.  St.  880;  Simpson  v.  Brew- 
ster, 9  Paige,  245 ;  Brice  v.  Mallett  2  Hay  w. 
241.    The  defendant  may  content  himself 


\ 


with  stating  the  pendency  and  olject  of 
the  former  suir,  and  averring  that  the  pRi- 
ent  salt  was  brought  for  th«i  same  mattec*; 
Beames  on  Pleas,  880;  £^.  DnftsL  €M: 
/MsC,  Vol.  in. ;  or  he  may  omit  the  avetmet 
that  the  suits  are  for  the  same  raljccl- 
.  matter,  provided  he  states  fact*  snflieiet 
.  to  sho  w  thM t  they  are  *o.    Flagig  v.  R.-niMi, 
|2  Stockt  (N.  J.)  82;   Davison  v.  Jctm- 
1  son,  1  C.  E.  Green  (N.  J.),  114.     ▲  ska 
(  of  another  suit  pending  should  be  takssi 
before  the  heanng,  and  it  can  onhr  be  a 
good  objection,  when  the  fint  saxt'  is  be- 
tween all  the  same  parties,  and  a  fnll  decree 
can  be  therein  had.    HarteH  r.  Van  Boca, 
,  8  Edw.  Ch.  20;  see  mm^,  p.  685.     For  ibcm 
of  such  pleas,  see  2  Van  Hey.  117;  Beaaes 
on  Pleas,  880. 

*  Beames  on  Pleas,  184;  Coopb  En.  PL 
272;  Stoxy  Eq.  PL  $  786. 

9  Moor  0.  Welsh  Copper  Compaiiy,  1  Eq. 
Ca.Ab.89,pLU.    TbeplaiatUtinabsQiB 
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that  the  whole  effect  of  the  second  suit  should  be  attainable  in  the 
first ;  ^  and  if  it  appears  upon  the  face  of  the  plea  that  this  is 
not  the  case,  the  Court  will  at  once  overrule  it.^  It  sometimes, 
however,  happens,  that  the  second  bill  embraces  the  whole  subject 
in  dispute  more  completely  than  the  first:  in  such  cases,  the 
practice  appears  to  be  to  dismiss  the  first  bill  with  costs,  and  to 
direct  the  defendants  in  the  second  cause  to  answer,  upon  being 
paid  the  costs  of  a  plea  allowed,  which  puts  the  case  upon  the 
second  bill  in  the  same  situation  that  it  would  have  been  in  if  the 
first  bill  had  been  dismissed  before  the  filing  of  the  second.* 

A  plea  of  another  suit  depending  will  be  good,  whether  the 
other  suit  be  in  this  or  any  other  Court  of  Equity  in  England.^ 
It  will  not  however,  be  a  good  plea,  if  it  is  depending  in  a  Court 
in  another  country;  •  therefore,  such  a  plea  will  not  prevail  where 
the  suit  already  pending  is  in  Ireland,*  or  in  the  colonies^ 
Where  the  original  suit  has  been  commenced  in  a  Court  of  in- 
ferior jurisdiction,  the  plea  will  not  be  good  if  the  defendant  has 
avoided  the  effect  of  the  suit,  by  going  out  of  the  jurisdiction  of 
that  Court.* 

A  suit  depending  must,  to  afford  a  good  ground  for  a  plea  in 
Equity,  be  a  suit  in  a  Court  of  Equity ;  *  and  therefore,  where  an 
in&nt  legatee  sued  an  executor  in  the  Ecclesiastical  Court,  and 
afterwards  in  Chancery,  it  was  held  that  the  suit  depending  in  the 
Ecclesiastical  Court  could  not  be  pleaded  to  the  suit  in  Chancery : 
because  there  was  not  the  same  security  for  an  in&nt's  advantage 
in  the  Ecclesiastical  Court,  as  in  Chancery.^^ 


Ch.^XV.  $  2. 


Not  good, 
if  suit  in 
another 
countiy; 


or  defendant 
out  of  the 
jurisdiction 
of  inferior 
Court. 

Must  be  a  suit 
in  Equity; 


not  in  an 

Ecclesiastical 

Court; 


Equity  to  redeem,  set  out  the  mortgage,  an 
entiy'by  the  defendant  after  part  of  the 
ram  secured  had  become  due,  and  a  ten- 
der, and  prayed  to  be  restored  to  his  title 
and  poasession,  and  pending  the  suit,  be 
bron^t  another  similar  bill,  but  statini^an 
additional  tender  made  aifler  the  whole 
sum  had  become  due.  To  this  bill  the 
defendant  pleaded  the  pendency  of  a  for- 
mer suit  for  the  same  matter,  and  the  plea 
was  sustained  with  eosts  for  the  defendant, 
on  the  KTOund  that  the  two  bills  were  sub- 
stantially founded  on  the  same  matter. 
Saunders  v.  Fro8t,5  Pick.  276, 276.  Wilde 
J.  in  this  case  said,  **  It  is  a  sufficient  ob- 
jection to  the  present  bill,  that  it  is  founded 
on  matters  set  forth  in  the  former  bill,  to 
which  the  defendant  would  be  again  bound 
to  answer,  if  the  plaintiff  were  permitted 
to  proceed.'*  It  was  also  held  in  thi«  ca«e, 
that  the  new  right  acquired  by  the  plain- 
tiff while  the  first  suit  was  pending,  was 
proper  matter  for  a  supplemental  bill,  but 
not  for  an  original  bill.  Ibid. ;  see  Mann  v. 
Richardson,  21  Pick.  259. 

1  Law  o.  Rigby,  4  Bro.  C  0.  60,  68; 
Pickfbrd  v.  Hunter,  5  Sim.  122, 129;  Way 
V.  Bragaw,  ICE.  Green  (N.  J.),  218, 218. 

<  Fickford  v.  Hunter,  nM  iiq». 


s  Crofts  9.  Wortley,  1  Cha.  Ca.  241 ;  Ld. 
Red.  248. 

«  Ord.  XrV.  6,  7;  Ld.  Red.  248:  Beh- 
rens  v.  Sieveking,  2  M.  &  C.  602.  Where 
two  Courfs  have  concurrent  Jurisdiction, 
the  fitct  that  an  appeal  lies  from  one  to  the 
other,  will  not  autnorize  a  proceeding  in 
the  appellate  Court,  pending  an  action  for 
the  same  cause  in  the  Court  below.  Cleve- 
land, &c,  R.R.  Co.  V.  Citvof  Erie,  27  Penn. 
St  880. 

•  The  mere  pendency  of  a  suit  in  a 
foreign  Court,  or  in  a  Court  of  the  United 
States,  cannot  be  pleaded  in  abatement  or 
in  bar  to  a  suit  for  the  same  cause  in  a 
State  Court  Mitchell  «.  Bunce,  2  Paige, 
606;  Salmon  v.  Wooton,  9  Dana,  428;  but 
see  Hart  v.  Granger.  1  Conn.  164;  see  Low 
9.  Mussev,  41  Vt  898;  Brown  v.  Lexing- 
ton &  Danville  &&  Co.,  1  McCarter  (N. 
J.),  191. 

•  Lord  Dillon  v.  Alvares,  4  Yes.  857, 869. 
T  Foster  «.  Yassall,  8  Atk.  687, 589;  see 

also  Bayley  «.  Edwards,  8  Swanst  708, 
710. 

•  Ld.  Red.  246. 

•  See  Way  9.  Bragaw,  1  0.  E.  Green 
(N.  J.),  218. 

10  HoweU  t.  Waldron,  2  Cha.  Ca.  85. 
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When 
defendant  is 
sued  both  at 
Law  and  in 
Equity,  he 
may,  Dv 
order  of 
course,  re- 


It  appears  to  have  been  held  formerly,  that  if  after  a  suit  ooni* 
menced  at  Common  Law,  a  bill  should  be  exhibited  in  thb  Court, 
to  be  relieved  for  the  same  matter,  the  dependency  of  the  action 
at  Law  might  be  admitted  as  a  good  plea,  and  the  defendant 
would  not  be  put  to  a  motion  for  an  election  or  dismisaon.^ 
The  practice  in  this  respect,  has,  however,  undergone  a  material 
alteration ;  and  now,  if  a  plaintiff  sues  a  defendant  at  the  same 

quire  pkmtiff  time  and  for  the  same  cause  at  Common  Law  and  in  Equity,  the 
^  ^  defendant  may,  after  ftiU  answer  put  in,  or,  in  case  no  answer  is 

required,  after  the  expiration  of  the  time  for  the  service  of  inter* 
rogatories,  obtain,  as  of  course,  on  motion  or  petition,'  an  order 
that  the  plaintiff  may  take  his  election  in  which  Court  he  will 
proceed ;  and  he  cannot  plead  the  pendency  of  the  suit  at  Common 
Law,  in  bar  of  the  suit  in  Equity .• 

It  is  stated  in  an  anonymous  case  in  Moseley,^  that  the  ob- 
jection that  another  suit  is  depending  for  the  same  matter,  may, 

not  generally  \j^  tj^^  Court  of  Chancery,  be  taken  by  motion,  instead  of  plea ; 

motion;  but  in  Murray  v.   /ShadweU^'^  Lord  Eldon  said,  that,  according 

to  the  practice,  the  regular  way  of  obtaining-  this  reference  is  by 

except  in  bills  plea.    There  are  cases,  however,  in  which  the  Court  will  interfere 

infants.  to  restrain  a  second  suit  brought  against  the  defendant,  for  the 

same  matter,  upon  motion,  without  requiring  him  to  plead  the 
pendency  of  the  former  suit ;  as  in  the  case  of  two  or  m<»e  suits, 
instituted  on  behalf  of  an  iniant  for  the  same  matter:  in  such 
case,  the  Court  will,  as  we  have  seen,  upon  representation  of  the 
fact,  immediately  direct  an  inquiry  which  suit  is  most  for  the 
infant's  benefit,  without  requiring  the  defendant  to  plead  the  pen- 
dency of  another  suit.'  It  is  to  be  observed,  however,  tihat  in 
the  case  of  suits  instituted  on  behalf  of  infants,  the  reference  is 
not  to  inquire  into  the  fact  of  two  or  more  suits  having  been 
instituted,  but  which  of  them  is  most  for  the  benefit  of  the 
infant. 


Objection  of 
another  suit 
depending, 


1  Beames's  Orders,  177:  Ld.  Red.  249. 

a  See  poti.  Chap.  XIX.  §  4,  EUctiim. 
For  forms  of  motion  paper  and  petition, 
see  Vol.  III. 

8  See  post,  Chap.  XIX.  §  4,  ElecHom ; 
Ld.  Red.  249;  Ord.  XLII.  6,  6,  7;  see 
Stoiy  Eq.  PI.  §§  741,  742;  Livingston  v. 
Kane,  8  John.  Cb.  224 ;  Sanger  v.  Wood,  8 
John.  Ch.  416 ;  Rogers  v.  Vosbui^,  4  John. 
Ch.  84;  Gibbs  v.  Parkinson,  4  Hen.  &  M. 
416.  ^  Where  a  suit  is  pending  for  the  same 
cause'in  a  Court  of  Law,  all  that  the  defend- 
ant can  ask,  is  an  order  putting  the  plain- 
tiff to  his  election,  whether  he  will  proceed 
at  Law  or  in  Equitp-.  But  the  plaintiff  will 
not  be  put  to  his  election,  unless  the  suit 
at  Law  is  for  the  same  cause,  and  the  reme- 
dy afforded  co-extensive  and  equally  bene- 
*  fi'cial  with  the  remedy  in  £qui^.    Way  «. 


Bragaw,  ICE.  Green  (N.  J.),  918;  m» 
Conover  v.  Conover,  Saxton  (N.  J.),  408; 
Rogers  v.  Vosburg,  4  John.  Ch.  84 ;  1  H«A 
Ch.  Pr.  842;  Story  Eq.  PI.  §  742.  Wbcra 
the  remedies  at  Law  and  in  Eqoz^  are  iar 
consistent,  any  decisive  act  or  tbe  pafty. 
with  the  knowledge  of  his  rights  and  m 
the  facts,  determines  his  election.  Sanger 
9.  Wood,  8  John.  Ch.  418,  421.  So  tffae 
neglects  to  make  his  election  in  proper 
time.  Conover  v.  Conover,  1  Sastoo  (H. 
J.),  408,  409;  Rogers  v.  Vosbnii^,  4  Jote. 
Ch.  84.  He  need  not  make  his  elecCka 
until  after  the  defendant  has  answered. 
Conover  v.  Conover,  1  Sazton  (N.  J.),  409u 
.  *  P.  268. 

fi  17  Vee.  858. 

0  AsUef  p.  69. 
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In  the  case,  also,  of  creditors  suing  an  executor  or  adminis- 
trator, after  a  decree  for  an  account  at  the  suit  of  other  creditors, 
the  Court  will,  upon  motion  by  the  defendant,  stay  the  proceed- 
ings in  the  second  cause,  without  requiring  him  to  plead  the 
pendency  of  the  first  suit ;  ^  but  both  courses  are  open  to  him, 
and,  in  some  cases,  that  of  a  plea  may  be  more  advantageous.^ 

It  is  not  necessary  to  the  sufficiency  of  a  plea  of  this  nature, 
that  the  former  suit  should  be  precisely  between  the  same  parties 
as  the  latter,*  for,  if  a  man  institutes  a  suit,  and  afterwards  sells 
part  of  the  property  to  another,  who  files  an  original  bill  touching 
the  part  so  purchased  by  him,  a  plea  of  the  former  suit  depending 
touching  the  whole  property  will  hold,  although  filed  by  a  different 
plaintiff^  So,  where  one  part-owner  of  a  ship  filed  a  bill 
against  the  ship's  husband  for  an  account,  and  afterwards  the  same 
part-owner  and  the  rest  of  the  owners  filed  another  bill  for  the 
same  purpose,  the  pendency  of  the  first  suit  was  held  a  good  plea 
to  the  last ;  *  for,  although  the  first  bill  was  insufficient  for  want 
of  parties,  yet,  by  the  second  bill,  the  defendant  was  doubly  vexed 
for  the  same  cause.  And  where  a  decree  has  been  made,  upon  a 
bill  brought  by  a  creditor  on  behalf  of  himself  and  all  other 
creditors,  and  another  creditor  comes  in,  to  take  the  benefit  of  the 
decree  and  prove  his  debt,  and  then  files  a  bill  on  behalf  of  himself 
and  all  other  creditors,  the  defendant  may  plead  the  pendency  of 
the  former  suit :  for  a  person  coming  in  under  a  decree,  is  gruasi  a 
party.'  The  proper  way  for  a  creditor  to  proceed,  if  the  plaintiff 
in  such  original  suit  is  dilatory,  is  by  application  to  the  Court  for 
liberty  to  conduct  the  cause  himself.' 

It  was  said  by  Sir  John  Leach  V.  C.  in  Sbulditch  v.  77ie  Mar- 
quis of  DarmegcU^  *  that  the  pendency  of  another  suit  for  the 
same  object,  in  a  court  of  concurrent  jurisdiction,  could  not  be 
pleaded  in  bar,  before  a  decree  in  such  other  suit ;  this  observation, 
however,  can  only  be  applicable  to  creditors'  suits,  where,  as  in 
the  case  last  put,  the  plaintiff  in  the  second  suit  will  not  have 
become  qttcui  a  party  to  the  first  till  after  the  decree.  In  other 
cases,  all  that  seems  to  be  necessary  to  a  plea  of  this  nature  is, 
that  there  should  be  a  suit  actually  pending :  for  which  purpose, 
there  need  not  have  been  more  than  either  an  appearance,  or  pro- 
cess requiring  appearance.*  That  one  or  other  of  such  steps,  at 
least,  should  have  been  taken,  is,  however,  absolutely  necessary.^^ 

Companr,  1  £q.  Ca.  Ab.  80,  pi.  14;  3tonr 
Ea.  R|740.  '"^        .... 

^  Darand  v.  HatchiDSon,  Ld.  Red.  248. 

•  Nere  v.  Weston,  8  Atk.  667. 
f  Ld.  Red.  240. 

•  1  8.  &  S.  401,  402. 

•  Ld.  Red.  246;  Anon.,  1  Vera.  818. 
^^  Moor  V,  Welsh  Copper  Company,  1 

Eq.  Ca.  Ab.  80,  pL  14. 


Ch.  XV,  §  2. 


Crediton* 
suits,  after 
decree. 


Fohner  suit 
ne4d  not  be 
between  the 
le  parties. 


Sta^e  at 
which  plea  of 
former  suit 
must  be 
pleaded. 


I  Pott,   Chap.   XIX.,  {   1, 
BilU  and  Staffing  Proeeemngi. 

a  Pickford  v.  Hunter,  6  Sim.  122;  see 
Mien  «.  ZanesviUe  Sc  MaysTiUe  Tnrapike 
Co.,  11  Ohio,  278. 

s  See  Hartell  v.  Van  Bnren,  8  Edw. 
Ch.  20. 

<  Ld.  Red.  248;  Moor  v.  Welsh  Copper 
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Cannot  be 
pleaded  to  a 
cix>88>bilL 


Ch.  XV.  §  2.  It  is  to  be  observed,  that  a  cross-bill,  although  between  the 
same  parties  as  an  original  suit,  cannot  be  met  by  a  plea  of  this 
nature ;  ^  thus,  it  has  been  held  that,  after  a  bill  brought  in  the 
Exchequer  to  foreclose  a  mortgage,  the  defendant  may  bring  a 
bill  in  the  Court  of  Chancery  to  redeem,  and  the  pendency  of  the 
former  suit  is  not  pleadable.^  And  it  seems  that  such  a  plea  wiQ 
not  lie,  in  any  case  where  the  second  bill  was  not  brought  on  the 
same  right  as  the  first :  so  that  a  decree,  dismissing  the  original 
suit,  would  not  be  a  bar  to  a  new  proceeding;  thus,  where  a  plain- 
tiff  mistook  his  right,  and  being  the  executor  of  an  administrator, 
conceived  himself  to  be  the  personal  representative  of  a  deceased 
person,  and  filed  a  bill  in  that  capacity,  but  afterwards,  finding 
that  he  did  not  properly  sustain  the  character  he  had  aasomed, 
obtained  letters  of  administration  de  bonis  nouy  and  filed  a  new 
bill,  a  plea  of  the  former  suit  depending  was  overruled  by  Lord 
Hardwicke ;  *  and  we  have  seen,  that  a  suit  by  a  hasband  and 
wife,  against  the  trustees  of  the  wife's  separate  property,  cannot 
be  pleaded  in  bar  to  a  subsequent  suit  by  her  and  her  next  fiiend 
against  the  trustees  and  her  husband,  although  the  relief  prayed 
in  both  suits  is  the  same :  because  the  first  suit  is  considered  as 
the  suit  of  the  husband  alone,  and  a  decree  of  dismission  in  it 
would  be  no  bar  to  the  wife.* 

From  what  has  been  before  said,  it  is  obvious  that  it  is  neces- 
sary to  the  validity  of  a  plea  of  a  former  suit  depending,  that  it 
should  contain  a  distinct  averment  that  the  second  suit  is  for  the 
same  matter  as  the  first;  and,  therefore,  a  plea  which  did  not 
expressly  aver  this,  though  it  stated  matter  tending  to  show  it| 
was  considered  as  bad  in  point  of  form,  and  was  overruled  upon 
argument.*  The  plea  must  also  aver,  that  there  have  been  pro- 
ceedings in  the  suit :  as  appearance,  or  process  requiring  appear- 
ance at  the  least.*  It  seems  likewise  regular  to  aver,  that  the 
suit  is  still  depending :  ^  though  it  has  been  held  that  a  positive 
averment  of  that  fact  is  not  necessary.*  It  is,  however,  neceasary 
that  the  time  when  the  suit  was  instituted  should  be  distinctly 


AvennentB 
neoessaiy. 


i 


1  See  Story  Eq.  PI.  §400. 

*  Lord  Newbury  r.  Wren,  1  Vera.  220. 

s  Hufrgins  v.  York  BuildinKs  Company, 
2  Atk.  44;  Storv  £q.  PI.  §  789. 

4  Antt^  p.  108;  Reeve  «.  Dalby,  2  S.  & 
8.  464;  Bee  also  Stooke  v.  Vincent,  1  Coll. 
627,629;  9  Jar.  99. 

fi^^^ed.  246;  Devie  v.  Lord  Brown- 
lo^^Bick  611.  But  in  McEwen  v. 
B^Hfid,  8  Stockt.  (N.  J.)  181, 182,  the 
CraBiior,  in  giving  judgment,  said: 
'*  B|it,  if  the  facts  stated  in  the  plea  plain- 
ly show  that  the  second  suit  is  for  the 
same  subject-matter  as  the  first,  I  can  see 
no  reason  why  it  should  be  held  necessary 
that  there  should  be  an  express  aveiment 


to  that  effect.  It  would  be  aoenrate  aad 
correct  pleading  to  make  the  arenDent, 
but  accuracy  may  demand  what  is  nat 
required  as  absolutely  neceaaary.  Tlw 
Courts  are  not  as  much  inclined  to 
mere  technicality  in  pleading  as 
three  quarters  of  a  century  ago."  And  he 
held  that  a  plea  of  another  anit  pcadk^ 
might  be  good,  though  it  did  iioCooBlaa 
that  averment 

«  Ld.  Red.  247. 

7  Ibid, 

•  Urlin  V.  Hudson.  1  Yem.  Stt;  Me 
the  forms  of  such  a  plea,  2  Van  Hey.  117; 
Beamo«  on  Pleas,  830. 
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averred ;  and  where  a  plea  merely  stated  that  in  or  about  such  a  Ch.  XV.  $  % 
year  the  plaintiff  filed  his  bill,  praying  the  like  account,  and  the  **— v^"*' 
same  relief  with  the  present,  Lord  Hardwicke  held  the  plea  to  be 
defective  in  form.^ 

A  plea  of  a  former  suit  depending,  being  clearly  a  good  plea,  if  ^u^t  not  be 
true,  the  plaintiff  if  he  dispute  the  truth  thereof  should  not  set  ^^  down  for 
it  down  for  argument,  but  the  plaintiff  should,  on  motion  or  peti-  but  plaintiff 
tion  of  course,*  obtain  an  order  for  an  inquiry  as  to  the  truth  ^^^^f  ^^"° 
thereof.*    If  such  order,  and  a  certificate  in  pursuance  thereof,  are  course,  for 
not  obtained  within  one  month  after  the  filing  of  the  plea,  the  de-  ^th^  pl^; 
fendant  may  obtain,  as  of  course,  an  order  to  dismiss  the  bill  with  otherwise, 

A     "rn    •  I/*!*  !•  1^         !•      •<*•  1  cLeienuMit 

costs.^    I^  mstead  of  takmg  this  course,  the  plaintiff  set  down  may  obtain 
the  plea  for  argument,  it  is  considered  that  he  admits  the  fiict  that  blu^Mof **^ 
a  former  suit  for  the  same  matter  is  depending,  and  the  plea  must,  course. 
therefore,  be  allowed,  unless  it  is  defective  in  form.*    I^  however.  But  if  plea 
the  plaintiff  considers  the  plea  defective  in  form,  he  may  set  it  ?®^*^^T®.*°.- 
down  for  argument.*     In  the   case  of  Jones  v.  Segueirc^   the  may'setit 
plaintiff  instead  of  obtaining  an  inquiry  as  to  the  truth  of  a  plea  J^I^^'i. 
of  this  kind,  filed  a  replication ;  whereupon  the  defendant,  after  Dismissal  of 
the  expiration  of  a  month  from  the  filing  of  the  plea,  moved  upon  bill,  after  pi 
notice,  that  the  bill  might  be  dismissed  with  costs,  and  an  order  ^ 
to  that  effect  was  made  by  Lord  Lyndhurst,  on  appeal:  who, 
moreover,  was  of  opinion,  that  the  application  ought  to  have  been 
made  by  a  motion  of  course.*    Where,  however,  a  plaintiff  after  a 
plea  of  another  suit  depending  to  part  of  th^  bill,  and  an  answer 
to  the  rest,  without  moving  for  the  usual  reference,  replied  gener- 
ally to  the  answer,  without  noticing  the  plea,  and  witnesses  were 
examined  on  both  sides,  and  the  cause  heard  and  decided  in  favor 
of  the  plaintiff  the  defendant,  who  petitioned  for  a  rehearing,  was 
held  to  have  waived  his  plea,  and  was  not  allowed  to  avail  him- 
self of  the  objection  arising  firom  the  plaintiff's  irregularity.* 

If  the  result  of  an  inquiry  into  the  truth  of  the  plea  is,  that 


ea 


1  Foat«rv.  VassaU,  8  Atk.  587: 


Stoiy* 


Eq.  PI.  §  787.  A  plea  of  proceedings  in 
another  Court,  must  also  show  that  the 
object  is  the  same,  and  that  the  Court  has 
competent  jurisdiction,  and  that  the  result 
of  the  proceedings  therein  would  be  con- 
clusive, so  as  to  bind  eveiy  other  Court. 
Behrens  v.  Sieveking,  2  M.  &  C.  602, 
608.  -^ 

*  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. ;  and  see  Leigh  v.  Tur- 
ner, 14  W.  R.  861,  M.  & 

s  **  I'he  correct  practice  is  a  reference 
to  a  Master."  McKwen  «.  Broadhead,  8 
Stockt.  (N.  J.)  182. 

«  Ord.  XIV.  6,  7.  If  the  defendant 
takes  the  objection  by  answer,  instead  of 
plea,  it  seems  that  he  will  not  be  allowed 
Lis  costa,  although  the  inquiry  be  an- 


swered in  his  faTor.  Long  v.  Stone,  9 
Hare,  642 ;  16  Jur.  849. 

fi  Ld.  Red.  247. 

A  Tarleton  v.  Barnes,  2  Keen,  682, 688 ; 
see  HcEwen  v.  Broadhead,  8  Stockt. 
(N.  J.)  182. 

7  1  Phil.  82;  6  Jur.  188. 

8  See  Stor3'  £a.  Fl.  §{  748,  744.  Where 
upon  such  plea,  the  defendant  obtains  the 
Master's  report  in  favor  of  the  truth  of • 
the  plea,  he  cannot  have  an  order  to  dis- 
miss the  plaintiff's  bill  on  motion.  But 
he  must  oring  the  case  on  to  be  heurd 
upon  the  plea  and  the  Master's  report,  to 
enable  the  Court  to  decide  upon  the  va- 
lidity  of  the  plea.  Hart  t^.  Phillips,  0 
Paige,  298. 

•  Lucas  V.  Holder,  1  £q.  Ca.  Ab.  41, 
pi.  8. 
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Proceedings, 
on  certificate 
of  result  of 
inquiry,  into 
truth  or  plea. 


Flea  not  put 
in  upon  oath 


I 


2.  Flea,  that 
the  bill  is 
insufficient  to 
answer  the 
purpose  of 
complete 
justice, 


bv  reason 
or  want  of 
parties. 


lY.  Pleas  in 
bar: 


Kinds  of. 


both  suits  are  for  the  same  matter,  the  plea  will  then  be  allowed ; 
but  if  otherwise,  the  plea  will  be  overruled.  Where,  however,  it 
appeared  that  the  second  suit  embraced  more  objects  than  the 
first,  a  special  order  was,  as  we  have  seen,  made,  dismiasing  Uie 
first  bill  with  costs,  and  directing  the  defendant  to  answer  the  sec- 
ond, upon  being  paid  his  costs,  as  upon  plea  allowed.^ 

As  the  pendency  of  a  former  suit,  unless  admitted  by  the  plains 
tifiT,  is  made  the  immediate  subject  of  inquiry,  a  plea  of  this  kind  is 
not  put  in  upon  oath.* 

2.  A  plea  which  offers  any  matter  tending  to  show  that  the 
bill,  as  framed,  is  insufficient  to  answer  the  purposes,  of  complete 
justice,  must,  it  is  evident,  be  ranked  amongst  pleas  to  the  InD; 
for  it  does  not,  in  general,  dispute  the  right  of  the  plaintifl^  as 
stated  in  the  record,  but  merely  ofiTers  a  reason  why  the  suit  should 
not  proceed  as  framed.  The  only  reported  cases  of  pleas  of  this 
description  are,  where  the  objection  arises  frx>m  want  of  snflcieBt 
parties  to  the  bill.  There  can  be  no  doubt,  however,  that  if  it  can 
be  shown  to  the  Court  that  with  the  parties  already  before  it,  the 
suit  has  been  so  framed  as  to  be  insufficient  to  answer  the  purpose 
of  complete  justice,  a  plea  suggesting  the  hjcta  necessary  to  make 
such  a  case  would  prevail. 

The  question  of  necessary  parties  to  a  suit  has  been  befi>re  so 
frilly  discussed,  that  it  is  unnecessary  to  enter  any  fruther  into  it 
in  this  place.^  It  is  merely  requisite  to  remind  tJlie  reader,  that 
when  the  defect  is  not  apparent  upon  the  face  of  the  bill,  it  may 
be  pointed  out  to  the  Court  by  plea :  the  peculiarities  ariong  from 
which  course  of  proceeding  have  been  before  made  the  subject  of 
inquiry.* 

lY.  Whatever  shows  that  there  is  no  right  which  can  be  made 
the  subject  of  suit,  or  whatever  is  a  complete  and  perpetual  bar  to 
the  right  sued  for,  may  constitute  the  subject  of  a  plea  in  bar ;  or, 
as  it  is  expressed  in  a  work  on  Pleadings  at  Law,  ^  Whatever  de- 
stroys the  plaintifiT's  suit,  and  disables  him  for  ever  from  recovering, 
may  be  pleaded  in  bar."  * 

Fleas  in  bar  are  usually  ranked  under  the  heads  of:  1.  Pleas 
of  Acts  of  Parliament ;  2.  Pleas  of  Matters  of  Record,  or  as  <^ 


^ 


1  Crofts  V.  Wordey,  1  Ch.  Ca.  241 ;  ante, 

.  632- 084;  and  see  Leigh  v.  Turner,  14 

.  R.  861,  M.  R. 

s  Uriin  V.  Hudson,  1  Yem.  882;  J  A, 
Red.  247.  It  is  not  very  distinctly  stated  in 
the  books  -whether  the  rule  that  a  plea  of 
this  nature  need  not  be  upon  oath,  will 
apply  where  the  suit  already  pending  is 
in  another  Court  The  reason  for  its 
adoption,  in  cases  where  the  suit  is  in  the 
Court  itself,  is  sufficiently  evident  when 
we  consider  that  the  pendency  of  it  must 
be  apparent  from  its  own  proceedings,  of 


which  the  Court  always  takes  notSes,  with- 
out further  evidence;  but  with  respect  t» 
proceedings  in  another  Court  (onleaa  tfaer 
are  in  the  state  of  perfect  reoorda,  wUca 
can  hardly  be  the  case  when  the  sail  is 
still  pending),  the  &ct  of  the  peodeoey  of 
the  suit  must  be  established  by  evkkmcie 
upon  oath  in  the  usual  manner.  See  jmmI, 
§  8,  Form  of  PUas. 

s  Ame,  Chap.  V.,  Partieg  to  a  SmiL 

4  Ante,  p.  290. 

A  Beames  on  Pleas,  160,  citing  Law  «b 
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Record,  in  the  Court  itself  or  some  other  Court ;  and  3.  Pleas  of  Ch.  XV.  §  2. 
Matters  in  pais}  ''—'y    —^ 

1.  Any  statute,  public  or  private,  which  may  be  a  bar  to  the  i.  pieasof 
demands  of  the  plaintiff,  may  be  pleaded,  with  the  averments  nee-  ui^ont^"' 
essary  to  bring  the  case  of  the  defendant  within  the  statute,  and  to 
avoid  any  equity  which  may  be  set  up  against  the  bar  created  by 
the  statute.' 

Amongst  other  statutes  which  may  be  thus  set  up  in  bar  of  the  statute  of 
plaintiflTs  demands,  may  be  mentioned  the  various  statutes  which  L»™*^**^<>°*- 
have,  from  time  to  time,  been  passed  for  the  limitation  of  .the  time 
within  which  actions  or  suits  at  Law  may  be  commenced.    Pleas 
of  this  description  are  caUed  Pleas  of  the  Statute  of  Limitations ; 
and  the  statute  which,  until  recent  enactments,  afforded  the  most 
ordinary  grounds  for  pleas  of  this  sort,  was  the  21  Jac.  I.  c.  16.* 
By  that  Act,  §  1,  it  is  enacted  that  all  writs  of  formedon  must  be  in  what  cases 
sued  out,  and  aU  entries  into  lands  by  persons  having  a  right  of  f  J/^^be"' 
entry  must  be  made,  within  twenty  years  next  after  the  title  to  pleaded: 
the  person  suing  out  the  writ  or  making  the  entry  accrued ;  and, 
by  §  8,  that  all  actions  upon  the  case  (otherwise  than  for  slander), 
or  for  account  (other  than  such  accounts  as  concern  the  trade  of 
merchandise,  between  merchants  and  merchants,  their  &ctors  or 
servants),  and  all  actions  for  trespass,  debt,  detinue,  replevin,  &c., 
and  the  action  of  trespass  qitare  claitsum  fregit^  must  be  com- 
menced within  six  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after.    This  statute,  although  its  provisions  apply  only  to 
actions  or  suits  at  Law,  has,  nevertheless,  been  considered  as  avail- 
able as  a  bar  to  suits  in  Equity  for  analogous  purposes,  in  cases 
where  they  were  not  commenced  within  the  period  Umited  by  the 
Act;^  therefore,  where  a  plaintiff's  right  to  lands  had  accrued 
thirty  years  before  the  filing  of  the  bill,  the  Court  allowed  a  plea 
of  the  Statute  of  Limitations  to  prevail :  the  plaintiff  having  been 
so  circumstanced  that,  although  he  could  not  bring  an  ejectment, 
he  might  have  brought  a  bill  in  Equity.    And  so  it  has  been  held,  May  be 
that  the  statute  may  be  pleaded  to  a  bill  to  redeem  a  mortgage,  if  ^^^  ^ 
the  mortgagee  had  been  in  possession  twenty  years.''    The  statute  redeem; 

or  to  prevent 

^  Beamee  on  Pleas,  160;  Coop.  £q.  PI.  is,  that  the;r  will  take  notice  of  the  SUtute   setting  up  of 

261  ;  Story  £q.  PI.  §  740.    The  arrange-  of  Limitations,  and  apply  it  in  the  same   tenn; 

ment  adopted  by  Lord  Redesdale  is  some-  manner  as  Courts  of  Law.  GonoTer  v.  Con- 

what  dificrent ;  see  Ld.  Red.  286.    For  over,  1  Saxton  (N.  J.),  408 :  see  ante,  669, 

form  of  a  plea  in  bar,  see  Vol.  IIL  660  and  notes;  Story  £q.  PI.  §  761, e<  se^.  ; 

3  Ld.  Red.  274.  Semble,  defendant  may  Miller  v.  Mclntire,  6  Peters,  61 ;  Stack- 
have  the  benefit  of  a  statute  extinguishing  a  house  «.  Barnston,  10  Sumner*s  Ves.  468, 
right,  without  pleading  it.  DeBeauToirv.  note  (c),  and  cases  cited;  Townshend  v. 
Owen,  6  £xch.  166,  Cam.  Scac  Townshend,  1  Bro.  C  C.  (Perkins's  ed.) 

s  See  also  9  Geo.  IV.  c  14,  po§l,  p.  646.  666,  note  (ch.  and  American  cases  cited; 
For  forms  of  pleas  under  this  statute,  see  2  Watkins  o.  Harwood,  2  Gill  &  J.  807 :  Car- 
Van  Hey.  lis,  114.  roll  v.  Waring,  8  ib.  491;  Harris  v.  Mills, 

4  See  Ld.  Red.  278,  n.  (z) ;  Coop.  £q.  PI.  28  lU.  44. 

261;  ^eames  on  Pleas,  161;  Story  Kq.  PI.  <  Ld.  Red.  271,  272;  Coop.  Eq.  PI.  264; 

§  761.    The  rule  in  CourU  of  Equity  now      Beames  on  Pleas,  162 ;  Story  Eq.  PL  767. 
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or  for  dis- 
covery; 

or  for  pay- 
ment of 
debts; 


Ch.  XY.  §  2.  may  also  be  pleaded  to  a  bill  to  prevent  the  setting  up  of  an  out- 
standing term,  and  for  discovery;^  and  to  a  bill  for  disooveiy 
only : '  though  it  was  formerly  considered  that  the  latter  oonld  not 
be  done.* 

The  statute  may  also  be  pleaded  to  a  bill  which  seeks  the  pay- 
ment of  a  debt,  provided  such  debt  be  due  upon  simple  contract. 
It  appears,  formerly,  to  have  been  considered,  that  although  the 
statute  is  a  bar  to  the  claim  of  a  debt,  it  would  not  operate  as  m 
bar  to  the  discovery  when  the  debt  was  due :  for,  if  that  had  been 
set  forth,  it  would  have  appeared  to  the  Court  whether  the  time 
limited  by  the  statute  had  elapsed ;  but  later  decisions  have  been 
to  the  contrary,  and  a  defendant  pleading  the  statute,  must  not  an- 
swer to  that  part  of  the  bUl  which  calls  upon  him  to  set  oat  when 
the  debt  became  due.^  I^  however,  the  bill  alleges  that  if  the  de- 
fendant would  discover  books  and  papers  in  his  possesion,  the 
plaintiff  would  thereby  be  enabled  to  show  that  the  debt  became 
due,  or  was  acknowledged  since  the  period  limited  by  the  statute, 
the  defendant  must  answer  that  part  of  the  bill.* 

The  statute  21  Jac.  L  c.  16,  may  also  be  pleaded  to  all  bills  for 
account,  except  where  the  account  relates  to  the  trade  of  merchan- 
dise between  merchants :  which  species  of  account  is,  as  we  have 
seen,  expressly  excepted  out  of  the  statute.*    Thus,  where  one  had 


or  for 
aooount 


Now,  however,  the  statutes  properly  appli- 
cable to  lands,  rents,  redemption  of  mort- 
gages, &c.,  are  the  8  &  4  Wm.  IV.  c.  27;  7 
Will.  IV.  &  1  Vic.  c.  28 ;  and  see  poU,  p.  598 ; 
Hardv  v.  Reeves,  4  Samner's  Ves.  466, 
note  (6),  and  cases  cited;  Story  £q.  PI. 
§  757 ;  Acherley  v.  Roe,  5  Sumner's  Ves. 
578,  Perkins's  note  (a),  and  cases  cited^ 
Trash  v.  White^  8  Bro.  C.  C.  (Perkins's  ed.) 
291,  notes.  Ii  the  mortgage  gets  into 
possession,  and  cbntinues  m  possession 
twenty  years  without  any  acknowledg- 
ment of  'the  mortgage  title,  the  mortgagor 
is  barred  of  his  redemption.  Gates  «.  Ja- 
cob, 1  B.  Mon.  808;  Hatfield  v.  Mont- 
gomery, 2  Porter.  58;  Phillips  v.  Sinclair, 
20  Maine,  269;  Demarest  v.  Wynkoop,  8 
John.  Ch.  129.     So  when  the  statutory 

Eeriod  necessary  to  bar  a  recovery  at  Law 
as  passed,  a  foreclosure  in  Equitv  will  be 
barred.  Harris  o.  Mills,  28  111.  44.'  But  an 
acknowledgment  of  the  mortgage  title 
within  twenty  years  before  filing  (he  bill 
for  redemption  or  lor  foreclosure,  maintains 
the  equity  of  redemption,  or  the  right  to 
foreclosure.  Hodle  v.  Uealey,  6  Madd.  181 ; 
Rayner  v,  Oastlee,  ib.  274;  Cheever  v.  Per- 
ley,  11  Allen,  584.    As  where  the  mort- 

§Hgee  has  treated  it  as  a  mortgage  by 
eeping  accounts,  and  in  other  ways.  See 
Glee  V.  Manhattan  Co.,  1  Paige,  48  ;  Fen- 
wick  V.  Macey,  1  Dana,  279;  Hughes  v. 
Edwards,  9  Wheat.  489  ;  Dexter  v.  Arnold, 
8  Sumner,  162  ;  Edsell  v.  Buchanan,  8  Bro. 
^C.  C.  (Perkins's  ed.)  254,  256.    The  time 


is  to  be  computed  firom  the  last  perad  M 
which  the  parties  treated  the  traosaetkB 
as  a  mortgage.  Shepperd  v.  Murdock,  I 
Murph.  218. 

1  Jeremy  v.  Best,  1  Sim.  873,  S7S. 

9  Beames  on  Pleas,  276  ;  Gait  v.  €M»1> 
deston,  1  Russ.  158 ;  Mendizabel «.  Macb- 
ado,  1  Sim.  68,  77;  Macgregor  «.  Kast 
India  Company,  2  Sim.  45*1,  465  ;  Soott  s. 
Broadwood,  2  Coll.  447,  456;  10  Jar.  S14; 
Wigram  on  Disc  85 ;  see  also  Ld.  Red.  96», 
Kadpott,  Chap.  XXXIV.  $  2,  BiiU  <^ tH^ 
oovery. 

*  Hindman  v.  Taylor,  2  Bro.  C.  C7, 10; 
Scott  V,  Broadwood,  2  CoL  447;  Hamiltina 
v.  Wood,  8  £dw.  Ch.  106;  aee  the  icmaiks 
upon  the  case  of  Hindman  «.  Tayloc,  cited 
in  support  of  the  text,  in  Wigram  ott  Di»- 
oov.  (Ist  Am.  ed.)  PL  66  et  $cq ,  pL  SS  sC 
se^.,  where  the  learned  author  expreasas  ks 
ditfsent  from  the  judgment  of  Lora  Thnriaw 
in  that  case,  and  cites  the  authorities  wkidi 
refer  to  and  notice  it.  See  Meodisabd  c 
Machado,  1  Sim.  68;  Macgr^or  a  East 
India  Compau}*,  2  Sim.  452;  &rk  v.  Wil- 
lock,  6  Mad.  881;  SUnj  £o.  PL  §  »1 
and  notes,  in  which  the  author 
that  the  reasoning  of  Mr.  Wigram,  dis4 
lug  firom  Lord  Thurlow,  is  verv  able. 

*  Ld.  Red.  269. 
S  AnUf  p.  618. 

*  The  accounts  most  be  "  to^  as 
cem  the  trade  of  merchandise,**  ^  bctweea 
merchant  and  merchant,  their  fiictocs  taoA 
servants."    See  W.  W^.  Stmy  ContncC^ 
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receiyed  the  profits  of  an  infant's  estate,  and,  after  six  years  bad  Ch.  xy.  §  3. 
elapsed  from  his  coming  of  age,  the  infant  brought  a  bill  for  an  '—  y — — ^ 
account,  the  Court  held  that  the  Statute  of  Limitations  was  a  bar 
to  such  suit,  as  it  would  be  to  an  action  at  Common  Law  for  the 
same  purpose.^  It  is  to  be  observed,  that,  notwithstanding  the  ex- 
ception as  to  merchants'  accounts  in  the  third  section,  it  has  been 
held  that  the  Statute  of  Limitations  will  operate  as  a  bar,  w^here 
the  accounts  have  ceased  six  years  before  the  filing  of  the  bill.^ 

In  Jones  v.  Pengree^  it  watf  doubted  whether  transactions  be-  to  what 
tween  principal  and  agent  came  within  the  exception  in  favor  of  transacUonB 
merchants'  accounts.    It  has  been  decided,  that  transactions  with 
a  foreign  Prince  and  his  government,  do  not  concern  the  trade  of 
merchandise  within  this  statute ;  ^  and  also,  that  a  letter  of  at- 
torney from  a  merchant  to  authorize  the  getting  in  of  debts,  will 
not  constitute  the  person  thereby  deputed  a  merchant,  within  the 
meaning  of  the  exception.*    It  may  be  mentioned,  that  the  ex- 
ception has  been  considered  as  applying  only  to  merchants  trading 
beyond  sea,  and  not  to  inland  merchants.^    The  clause  relating  to  Merchants' 
m  erchants'  accounts,  also,  is  only  applicable  to  cases  where  tliere  •<^"°'*- 
are  mutual  accounts  and  reciprocal  demands  between  two  persons : 
it  is  inapplicable  to  accounts  between  a  tradesman  and  his  custom- 
er ;  and  it  has  been  determined  that,  in  such  accounts,  and  in  all 


703;  Blair  v.  Drew,  6  N.  H.  235;  Codman 
r.  Roflgers,  10  Pick.  118;  Spring  v.  Grav, 
5  Miison,  528;  S.  O.  6  Petera,  151;  Colter 
r.  Murray,  5  Juhn.  Ch.  522,  583,  592,  5b9; 
Chitty's  Coiit.  (10th  Amer.  ed.)  909,  910, 
and  notes.   U  nliquidated  account;^  between 
merchants  in  the  capacity  ot  principal  and 
factor  have  been  held  to  be  within  the  ex- 
ception.    Stiles  V.  Donaldson,  2  Dall.  2tf4 ; 
S-  C.  2  Yatea,  105.     The  exception  ai  mer- 
chants* account*  does  not  Npply  to  stated 
accounts.     Toland  v.  Sprague,  12  Pet.  800. 
1  Lockey  V.  Lockey,  Prec.  in  Ch.  518. 
Long  acquiescence  and  lapse  of  time  are, 
by  analogy,  or  in  ol>edie>tct)  to  the  Statute 
or  Limitations,  a  bar  to  a  bill  for  an  account 
Acberley  v.  Koe,  5  Sumner's  Ves.  565, 
Perkinses  note  (6),  and  cases  th<-re  cited; 
Baker  r.  Biddlc,  I  Bald  894, 418;  Graham 
o.   Torrance,  1  Ired.  £q.  210  ;    Parks  «. 
Kucker,  5  Leigh,  140;  Kayner  v.  Pea'-sall, 
8  Juhn.  Ch.  578;  Burton  o.  Dickmaon,  8 
Yerger,  112;  Drummond  v.  Duke  of  St. 
Albans,  5  Sumni-r's  Ve:i.  439,  note  (3); 
An'Jrew  «  Wrigley,  4  Bro.  C  C  { Perkins's 
ed.)  125,  188,  and  notes;  1  Story  Eq  Jur. 
§  529;  Spring  v.  Gray.  5  Mason,  527.  528; 
Sherwood  v.  Sutton,  5  Mason,  143;  Lewis 
9.  Marshall,  1  McLean,  17;  Riyraond  v. 
Simuuson,  4  Blact%f.  88;  George  v.  John* 
son,  45  N.  H.  456;  Atw>ter  v.  Fowler,  1 
Kdw.  Ch.  417  ;  see  also  Rmdolph  v.  Kun- 
diiiph,  1  Hen.  &  M.  It^O^  Uotifear  v.  Wey- 
man,  1  M*Cutd,  Ch.  161 ;  Cave  t.  Saunders, 
3  A.  K.  Marsh.  64 ;  Love  v.  White,  4  Hay  w. 
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211;  Kingslandv.  Roberts,  2  Paige,  198; 
Mooers  o.  White,  6  John.  Ch.  860;  Ives  « 
Sumner,  1  Dev.  £q.  838;  Bertien  0.  Varian, 
1  £dw.  343;  Famum  v.  Brooks,  9  Pick. 
218.  Between  partners.  Cownrtv.  Prrrine, 
a  C.  £.  Green  (M.  J.),  454;  George  «. 
Johnson,  45  N.  H  456. 

s  Weiford  o.  LiddeU  2  Ves  S.  400  ; 
Crawford  v.  Liddet,  cited  6  Ves.  582;  Jol- 
litfe  V.  I'itt,  2  Vem.  694;  Bridges  v.  Mitch- 
ell, Gilb.  224  ;  Bunb.  217  ;  Barber  v. 
Barber,  18  Ves.  2b6;  Coster  v.  Murray, 
5  John.  Ch.  522,  581;  Spring  v.  Gray.  528; 
S.  C.  6  Peters,  151 ;  Union  Hank  v.  Knapp, 
8  Pick.  36;  Jones  v.  Pengree,  6  Sumner's 
Ves  680,  note  (c). 

But  in  Bass  v,  Bass,  6  Pick.  862,  it  was 
held  tiiat  the  Statute  of  Limitations  could 
not  be  pleaded  to  an  account  *'  concerning 
the  trade  in  merchandise  between  merchant 
and  merchant,"  although  none  of  the  items 
came  within  six  years.  See  also  S.  C.  8 
Pick.  187 ;  Mandeville  v.  Wilson,  5  Cranch, 
15;  Davis  v.  Smith,  4  Greenl.  339;  M'l^l- 
Ian  V.  Croflon,  6  Greenl.  30b;  Chitty  Cont. 
(lOth  Am.  ed.)  909,  910,  and  cases  cited; 
Hancock  v.  Hancock,  18  Pick.  80. 

<  6  Ves.  580,  582. 

«  Sturt  0.  Mellish,  2  Atk.  612. 

5  76.  618. 

«  Sherman  o.  Withers,  1  Ch.  Co.  152; 
and  see  Beames  on  Pleas,  168,  n.  8,  and  the 
cases  there  cited;  but  Fee  Farrindon  «.  Leo, 
1  Mod.  269,  2  Mod.  811. 
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debts  will  not 
revive  debts 
barred. 

Whether 
right  to 
bured  debts 
mav  be 
revived  by 
advertise- 
ments. 


Others  where  the  items  are  all  on  one  side,  the  circumstance  of  the 
last  item  happening  to  be  within  six  years,  does  not  draw  after  it 
those  which  are  of  a  longer  standing.^  In  sach  cases,  the  proper 
course  is,  to  plead  the  statute  as  to  all  the  items  which  are  within 
the  statute,  and  answer  as  to  the  rest. 

The  Statute  of  Limitations,  21  Jac.  I.  c.  16,  cannot  be  pleaded 
in  bar  to  a  trust ;  ^  and  upon  this  ground  it  was  held,  that  a  de- 
mand upon  the  separate  estate  of  a  married  woman  was  not  barred : 
because  all  the  separate  estate  of  &  fefme  covert  is  a  trust."  Upon 
the  same  principle,  it  is  held,  that  where  a  debtor  creates,  by  his 
will,  a  trust  or  charge  for  the  payment  of  his  debts  out  of  real 
estate,  such  a  trust  will  prevent  the  statute  from  operating  upon 
a  debt  not  barred  at  the  time  of  the  creation  of  the  trust.*  The 
rule  does  not  apply  to  a  trust  for  the  payment  of  debts  out  of  per- 
sonal estate ;  '^  and  it  seems  that  a  devise  for  the  payment  of  debts 
will  not  have  the  effect  of  reviving  debts  barred  by  the  statute* 
upon  the  death  of  the  devisor.' 

It  may  also  be  noticed  that,  in  Ancb'eios  v.  Brown^  it  was  held* 
that  although,  if  a  man  has  a  debt  due  to  him,  and  has  made  no 
demand  of  it  for  six  years,  he  is  barred  by  the  Statute  of  Limita- 
tions, yet,  if  the  debtor,  after  the  six  years,  publish  an  advertise- 
ment in  the  Gazette,  or  any  other  newspaper,  that  if  all  persons, 
who  have  any  debts  owing  to  them  from  him,  will  apply  to  such  a 
place  they  will  be  paid,  the  operation  of  the  statute  will  be  de- 
feated ;  and  in  Jones  v.  Scotty^  the  question  was  discussed,  whether 
such  a  notice,  by  a  personal  representative,  would  have  the  same 
effect.  In  that  case,  however,  the  Court  did  not  come  to  any  ex- 
press decision  upon  the  point :  though  Lord  Brougham  appears  to 
have  intimated  an  opinion  that  it  would.*  It  is  to  be  observed 
that,  in  Jones  v.  Scott^  the  advertisement  requested  all  persons, 
having  claims  on  the  estate,  to  send  in  their  statements  prior  to 
their  being  laid  before  a  particular  person,  by  whom  the  persons 
claiming  were  to  submit  them  to  bo  examined ;  and  that  (accord- 
ing to  the  reporter's  marginal  note)  the  Court  ajipeared  to  think 
that  such  an  advertisement  would  not  take  a  debt,  previously 
barred,  out  of  the  operation  of  the  statute.    It  may  here  be  men- 


1  Coop.  Eq.  PI.  253;  Bull.  N.  P.  149; 
Coster  V.  Marraj,  5  John.  Cb.  622;  Buntin 
V  Lagow,  1  Blackf.  876;  Kimball  v.  Brown, 
7  Wend.  822;  Ingram  «.  Sherard,  17 
Serg.  &  R.  847  ;  Gold  o.  Whitcomb,  14 
Pick.  188. 

3  HoUis*  case,  2  Yentr.  846;  Sheldon  v. 
Weldman,  1  Cha.  Ca.  26;  Freem.  166. 

•  Norton  v.  Turvill,  2  P.  Wms.  144. 

4  Burke  v.  Jones,  2  V.  &  B.  276 ;  Hughes 
V.  Wynne,  T.  &  R.  807,  809  ;  Harjo'eaves 
V.  Michel i.  6  Mad.  826;  Rendello.  Carpen- 
ter, 2  Y.  &  J.  484;  Scott  v.  Jones,  4  01.  & 
Fin.  882  ;  S.  C.  Jones  v,  2>coU,  1  R  &  M. 


266 ;  see  also  Freake  v,  Cranefeldt,  8  M.  & 
C.  499;  2  Jur.  1080. 

^  Jones  V.  Scott,  «6t  sup. ;  Lvon  v.  Col- 
ville,  1  Coll.  449;  Evans  v,  Tweedj,  1 
Beav.  66,  68. 

«  Burke  v.  Jones,  2  Y.  &  B.  275,  ,291; 
see  also  Executors  of  Fergus  v.  Gore,  1 
Sch.  &  Lef.  107;  Stack  house  «.  Barnston, 
10  Yes.  468,  469;  ExparU  Roffeyy  19  Yes. 
468,  470;  Stanton  v.  Knigbt,  1  Sim.  482. 

7  Prec.  in  Cha.  886. 

8  1  R.  &  M.  266;  Rer.  4  CI.  &  Fin.  882, 
fiom.  Scott  V.  Jones. 

•  IR.  &M.  270;  bat  see  8  M.  &  C  602. 
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tioned,  that  where  a  debt  had  become  barred  by  the  statute  after  Ch.  XT.  §  2. 
the  death  of  the  creditor,  it  was  held  to  be  revived  by  the  debtor  '—  y — — ^ 
proving  the  creditor's  will.^  Effect  on 

The  principle  of  the  rule,  that  the  creation  of  a  trust  for  the  of  proof  by 
benefit  of  creditors,  will  prevent  the  application  of  the  Statute  of  ^^^  ^f 
Limitations,  extends  to  proceedings  in  bankruptcy ;  and,  therefore,  will. 
it  was  determined  that,  after  a  commission  had  issued,  the  Statute  .  ^^^^  ^ 
of  Limitations  did  not  prevail  against  the  creditor  of  a  bankrupt.^  bankruptc}-. 
It  was  also  held,  that  where  a  man  had  taken  advantage  of  the  Act  in  case  of 
for  the  relief  of  insolvent  debtors,  the  statute  did  not  apply ;  and  "^solvency, 
that,  where  a  person  who  had  taken  the  benefit  of  the  act  twice  had 
died,  leaving  assets  more  than  sufficient  to  pay  all  the  debts  con- 
tracted after  his  second  insolvency,  the  debts  scheduled  under  his 
first  insolvency  were  not  barred  by  the  statute.' 

A  decree  for  the  payment  of  debts,  under  a  creditor's  bill  for  the  Effect  of  a 
administration  of  assets,  is  also  considered  as  a  trust  for  the  benefit  ^®*^®'^^ 
of  creditors,  and  will,  in  like  manner,  prevent  the  statute  ftom  the  operation 
barring  the  demand  of  any  creditor  coming  in  under  the  decree  ;*  o^'^e  statute. 
the  creditor's  demand,  however,  must  not  have  been  barred  at  the 
time  when  the  suit  was  instituted :  for,  if  the  creditor's  demand 
would  have  been  barred  by  the  statute  before  the  commencement 
of  the  bill,  the  statute  may  be  set  up.*    It  is  to  be  remarked  upon  piling  of  bill 
this  point,  that  it  has  been  held  that  it  was  the  decree  only  which  j^Jlj^J^^^ 
created  the  trust ;  and  that  the  mere  circumstance  of  the  bill  hav- 
ing been  filed,  although  it  might  have  been  pending  six  years, 
would  not  take  the  case  out  of  the  statute ;  *  but  according  to  the 
later  decisions,  it  seems  that  the  filing  of  the  bill  will  operate  by 
itself  to  save  the  bar  of  the  statute,  though  the  plaintiff  by  delay 
in  prosecuting  the  suit,  may  disentitle  himself  to  relief.^    And  the 
dismissal  of  the  bill  will  not  prevent  the  defendant,  in  a  new  suit, 
from  taking  the  benefit  of  the  statute.* 

It  may  be  noticed  in  this  place,  that,  in  J3k  parte  Dewdneyy^  it  Executors,  in 
was  laid  down  by  Lord  Eldon,  that,  in  the  administration  of  assets  *  creditors' 
nnder  a  creditor's  bill,  executors  are  not  bound  to  plead  the  Statute  bound  to 
of  Limitations.^**   If  the  statute  has  not  been  taken  advantage  of  J^JjJj^* 


1  tngle  V.  Richards  (No.  2),  28  Bear.  866; 
6  Jur.N.  S.  U78. 

*  Ex  parU  Rosa,  2  Gly n  &  J.  46. 

«  Barton  v.  1  attersall,  1  R.  &  M.  287. 
'  Sterndale  v.  Hankinson,  1  Sim.  898, 
898;  Forster  v.  M'Renzie,  17  BeaT.  414. 

*  Shewen  o.  Vanderborst,  1  R.  &  M. 
847,862;  Updike  v,  Doyle,  7  R.  I.  448, 
460>462. 

«  Lake  0.  Hayes,  1  Atk.281;  Anon.,  2 
Atk.  1. 

T  Coppin  r.  Gray,  1  Y.  &  C.  C  C.  206, 
207;  6Jur.  812;  Furcell «.  BlennerhHs<»ett, 
8  Jo.  &  Lat.  24,  46;  Forater «.  Thompson, 


4  Dr.  &  War.  808,  318;  Helev.  Lord  Bex- 
\eji  20  Beay.  127. 

8  Sterndale  v.  Hankinson,  uMntp. 

9  15  Ves.  498;  Alston  v.  Trollope,  L.  R. 
2  Eq.  206,  M.  R. 

^^  I^rd  Castleton  v.  Lord  Fanshaw,  1  Eq. 
Ca.  Ab.  806,  pi.  18;  Free  in  Ch.  99.  In 
Scott  V.  Hancock,  18  Mass.  164,  it  ia  said 
to  be  settled  that  an  admihi»trator  is  not 
bound  to  plead  the  general  statute  of  limi- 
tations in  oar  to  an  action  on  a  debt  of  his 
intestate.  St^e  uli^  Smith's  Estate.  1  Axh- 
mead.  862;  but  see  the  remarks  or  Baylcr 
J.  in  McCullock  v.  Dawes,  9  DowL  &  RyL 
40,  on  this  point 


644 


FLEA8. 


Cii.  XV.  §  2.  by  the  executors,  and  a  decree  for  an  account  of  debts  has  been 

^*- — Y    — '  pronounced,  the  statute  may  be  set  up  in  the  course  of  the  pro- 

But  creditors,  ceedings  under  the  decree,  as  well  by  a  creditor  or  legatee,  as  by 

pergonal  rep-  a  personal  representative,^  against  all  the  creditors,  except  the 

resentatives,  plaintiff.^ 

may  set  up  "  «*"«"*• 

the  statute 
under  the 
decree. 


How^ 
statute  ap- 


The  rule,  that  trusts  are  not  within  the  Statute  of  Limitations, 
applies  only  between  trustees  and  cestui  que  trusts  : '  not  between 
trustees  or  cestui  qice  trusts  and  third  persons ;  and,  therefore,  it 
has  been  held,  that  where  an  executor,  or  administrator,  or  tmstee 
of  SusL**^'  for  an  infant,  neglects  to  sue  within  the  time,  the  Statute  of  Limi- 
tations will  bind  the  infant,  and  prevent  his  suing  the  debtor,* 
although  it  would  not  prevent  the  infant  from  suing  his  trustee  for 
a  breach  of  trust ;  and  so  it  has  been  determined,  that  the  Statute 
of  Limitations  will  bar  a  bill  for  an  account  of  rent  of  land  held 
of  trustees/  The  rule  also  will  not  hold,  where  the  claim  is  made 
against  a  trustee  by  implication ;  more  especially  where  such  im- 
plication is  raised  upon  a  doubtful  point.*  The  rule,  in  fact,  can 
only  be  taken  to  apply  to  those  cases  where  the  possession  of  the 
trustee  cannot  be  considered  as  adverse  to  that  of  the  cestui  que 
trust :  if  the  possession  of  the  trustee  is  adverse,  the  statute  may 
be  pleaded ;  thus,  it  was  held,  that  in  the  case  of  parceners  and 
joint-tenants,  they  are  accountable  to  each  other,  without  regaid 
to  the  length  of  time,  because  the  possession  of  one  being  the  pos- 
session of  all,  there  is  a  mutual  possession  between  them ;  but  it  b 
otherwise  in  the  case  of  tenants  in  common,  where  the  possession 
of  one  may  be  adverse  to  that  of  the  other  J  This  distinction  is 
clearly  pointed  out  by  Lord  Redesdale,  in  Hbvefiden  v.  Lord  An- 
n&sley^  who  lays  it  down  as  a  rule,  that  if  the  trust  be  constituted 
by  act  of  the  parties,  the  possession  of  the  trustee  is  the  posses- 
sion of  the  cestui  que  trusty  and  no  length  of  such  possession  will 


1  Shewen  v.  Vanderhor»t,  ubi  tup, ;  Moo- 
die  V,  fianiiister,  4  Drew.  432;  5  .lur.  N. 
S.  402;  Fuller  V.  Kedman.  26  Beav.  614. 

3  Brigffs  V.  Wilson,  5  De  G.,  M.  &  G. 
12;  Fuller  v.  Hedman,  vbi  sup, ;  Adams  o. 
Waller,  1  W.  N.  200;  14  W.  R.  788,  V. 
C.  W. 

>  In  case  of  a  direct  trust,  no  length  of 
time  bars  the  claim  between  trustee  and 
cesfid  que  trust.  Cook  v.  Willinms,  I  Green 
Ch.  209;  Baker  V.  Whiting,  3  Sum uer,  476; 
Armstrong  v.  Campbell,  8  Yerger,  201; 
Overstreet  v.  Bnte,  1  J.  J.  Marsh.  870;  Cos- 
ter r.  Murray,  6  John.  Ch.  224;  Gi>«t  v. 
Cattel,  2  Desaus.  63;  Thomas  o.  White,  3 
Litt.  177;  Stephen  v.  Yandle,  8  Hnyw.  221 ; 
i  recoihick  v.  Auxtin,  4  Maswn,  16 ;  1  urrill 
V.  Muzzy,  4  Yerger,  104;  Wisner  v.  Bar- 
net,  4  Wash.  C.  C.  681;  Bryant  r.  pHckett, 
8  Hayw.  252;  Fisher  f.  Tucker,  1  M'Ci»ni 
Ch.  169;  Van  Rhyn  v.  Vincent,  t6.  814; 
Decouche  v.  Savetier,  8  John.  Ch.  216; 


Wamburzee  o.  Kennedy,  4  Desaas.  474; 
Pierson  v.  Ivev,  1  Yei^er,  297;  Twaer 
V.  Debell,  2  A.*K.  Marsh.  3S4;  Big«)ov  iv 
Bigelow,  6  Uam.  97;  Kane  r.  lil«KMlKood, 
7  Jwhn.  Ch.  90;  Faraam  v.  Brooks  ^ri^k. 
242-244;  WUliams  r.  Watktns,  8  l*etcn. 
51,  62;  Cowart  o.  Perrine,  8  C.  £.  Greca 
( N.  J. ),  454,  457 ;  Coiiover  r.  C«nov«r,  S«x- 
ti'n  (N.  J.),  403;  Wanmaker  v.  Van  Bs>> 
kirk,  ib.  6b5;  Allen  r.  WooIIev,  1  Green 
Ch.  209;  Stark  v.  Hunt  :ij,  3' Gr^en  (Tn. 
811;  Burdick  v.  Garrick,  L.  H.  5  Ch.  Asu 
233. 

<  Wvch  V.  East  India  ComptuiT,  8  P. 
AVms.  309. 

«  Hercy  v.  Baillard,  4  Bro.  C.  G  46fi. 

*  Townshend  «.  Townahend,  1  (Xx^  tf ; 
1  Bn>.  C  C.  650,  554. 

7  Prince  r.  Heylin,  1  Atk.  493;  Cox  «. 
Dolraun,  2  ])e  G.,  U.  &  G.  &lf2,  597. 

8  2  Sch.  &  Lef.  638. 


DIFFEBENT  GROUNDS  OF  FLEAS. 


645 


In  cases  of 
fraud: 


Not  if  fraud 
discovered 
many  years 
before.' 


bar ;  but  if  a  party  is  to  be  constituted  a  trustee  by  the  decree  of  Ch.  XV.  §  8 
a  Court  of  Equity,  founded  on  fraud  or  the  like,  his  possession  is 
adverse,  and  the  Statute  of  Limitations  will  run  from  the  time 
that  the  circumstances  of  the  fraud  were  discovered. 

Although  it  is  a  rule  in  Equity  that  no  length  of  time  will  bar 
a  fraud,  yet  a  transaction  cannot  be  impeached  on  the  ground  of 
fraud,  where  the  fiict  of  its  having  been  committed  has  been  within 
the  knowledge  of  the  party  for  many  years ;  ^  if,  therefore  the  bill 
states  circumstances  of  fraud,  and  that  the  plaintiff  did  not  become 
apprised  of  them  till  after  the  period  limited  by  the  statute  had 
expired,  a  plea  of  the  Statute  of  Limitations  will  not  prevail,  unless 
the  defendant  meets  such  statement  by  an  averment  and  answer, 
negativing  the  fraud  *  or  the  fact  of  the  discovery  within  the  time 
specified  in  the  bill.*  The  same  rules  which  are  applied  by  Courts 
of  Equity  to  cases  of  fraud,  will  also  be  applied  to  cases  of  mis- 
take ;  and  it  has  been  held,  where  there  has  been  a  mistake,  that 
the  statute  will  not  operate  till  after  the  expiration  of  six  years 
fix)m  the  discovery  of  it.*  The  principle  upon  which  this  rule  is 
founded  is,  that  the  statute  runs  from  every  new  right  of  action  or 
suit  which  accrues  to  the  plaintiff,  and  that  the  discovery  of  the 
fraud  gives  to  the  plaintiff  a  new  right ;  but,  if  he  does  not  pro- 
ceed within  the  time  limited  by  the  statute  from  such  discovery, 
he  will  be  barred.'  This  rule,  which  appears  to  have  been  the  one 
relied  upon  by  the  Courts  under  the  old  Statute  of  Limitations,  21 
Jac.  I.  c.  16,  has  been  distinctly  embodied  in  the  Act  of  3  &  4  Will. 
IV.  c.  27,  §  26.« 


Rule  in  cares 
of  mistake. 


1  Gould  V.  Gould.  8  Story,  616. 

*  See  Goodrich  v,  PendletuOi  2  John. 
Ch.  884. 

>  Hovenden  «.  Lord  Anneslev,  ubiwp.f 
Blennerha»>ett  v.  Day.  2  Ball  &  B.  118; 
Whallev  r.  Whalley,  8  Bligh,  1,  12;  Blair 
V  Brom'ley,  2  Phil.  864,  860;  ll  Jur.  617; 
Beaden  «.'  Kinf:,  9  Hare,  499. 

In  ca^eft  of  fraud  the  Statute  of  Liniitn- 
tlnns  beirinw  to  run  from  the  time  of  the 
discovery  of  the  fraud.  See  Homer  v. 
Fish,  1  f»ick.  488;  WelN  V.  Fish,  8  Pick. 
74,  76  (2d  ed).  and  crises  cited  in  note  (1); 
Jones  9.  Conoway,  4  Yeates,  109;  Sher- 
wood «.  Sutton,  6  Mamn,  148;  Harsell  v. 
Kelley,  2  M'C'Tii,  426;  Bishop  «.  Little, 
8  Greenl.  405;  Moret^n  v.  Chandler,  8 
Gre^nl.  9;  Humilton  r.  Sheppard,  2  Murph. 
\\h\  Pavne  r.  Hatha wsr,  8  Tt.  212;  2 
Story  Eq.  Jur.  §§  1621,  1521  «r,  and  notes 
and  caites  cited;  Shelby  v,  Shelbr,  Cooke, 
1H8;  PuRb  x>.  Bell,  1  J.  J.  Marsh.  401; 
Crane  r.  Prather.  4  id.  77 ;  Croft  v.  Arthur, 
8  Desnus.  328;  Wamburze  v.  Kennedy,  4 
De«aus.  474 ;  if adix  v.  Davison,  8  Mon.'  40 ; 
Cole  V.  MHilarhry,  9  Groenl.  181;  Shield  v. 
Andenson,  8  L.^igi>,  729;  Eiglebureer  v. 
Kibler,  1  Hill  Ch.  121;  Haywood  v.  Marsh, 
6  Y'Tger,  60;  Pennock  v.  Freeman,  1 
^atts.  401 ;  Bertine  v,  Varian,  1  Edw.  Ch. 
S42;  Hunter  o.  Spots  wood,  1  Wash.  146; 


Story  Eq.  PI.  §  754;  Warner  v.  Daniels,  1 
Wood,  k  M.  90;  Radcliff  «.  Rowlev,  2 
Barb.  Ch.  23;  Baker  v.  Grumiv,  1  Duvall 
(Ky. ),  281 ;  Gibson  v.  Fifer,  21  Texas,  260 ; 
Myers  «.  Hanlon.  12  Rich.  (S.  C.)  Kq.  196; 
Martin  v.  Martin,  86  Ala.  660;  Longworth 
V,  Hunt,  11  Ohio(N.  S.),  194;  Smith  v. 
Fly,  24  Texas,  846.  But  the  bar  created 
by  the  Statute  of  Limitations  isn«>t  avoided 
by  mere  constructive  fVaud.  Famam  v. 
Brooks.  9  Pick.  212.  Nor  is  the  bar 
avoided  by  a  fraud  which  the  party  has 
the  full  means  of  dif^covering.  Famam  v. 
Brooks,  9  Pick.  212;  Cole  v.  M'Glathr}-,  9 
Greenl.  181;  Dodge  «.  Es«ex  Ins.  Co.,  12l 
Gray,  66,  71. 

4  Brookahank  v.  Smith,  2  Y.  &  C  Ex. 
68,  60;  Dodge  v.  Esspx  Ins.  Co.,  12  Grav, 
66,  71 ;  Hough  v .  Richardson,  8  Story,  669 ; 
Thomas  9.  MHr)«hall,  86  Ala.  604;  Gibf^on 
V.  Fifer,  21  Texas,  260;  Smith  o.  Fly,  24 
Texa*,  846. 

'  Hovenden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  636 ;  South  Sea  Company  v.  Wyniond- 
sell.  8  P.  Wms.  148. 

^  So  in  Massachusetts,  where  the  fraud 
Is  coticHsIed  bv  the  person  liable  to  the  ac- 
tion. Genl.  Sts.  c.  166,  f  12.  In  Maine, 
there  must  be  proof  of  actual  fraud  and 
cncealment  by  the  party  aonght  lo  be 
charged.   Cole  v.  M'Glathry,  9  Greenl.  181. 
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Ch.  XV.  §  2. 


What 

acknowledg- 
ment or 
promise  will 
take  the  case 
out  of  the 
statute: 


where  the 
demand 
arises  upon 
simple 
contract, 
acknowledg- 
ment must  oe 
in  writing. 

9  Geo.  IV. 
0.14. 


Acting  npon  the  principle  above  l^d  down,  that  the  period  when 
every  new  right  of  action  or  suit  accrues  to  the  party,  shoald  be 
the  period  irom  Which  to  date  the  operation  of  the  statute,  the 
Courts  have  held,  that  where  any  new  promise  or  any  acknowledg- 
ment has  been  given  by  the  debtor  to  the  creditor  or  his  agent,* 
it  confers  a  new  right  of  action  upon  the  creditor ;  and  that^  there- 
fore, the  time  within  which  the  creditor's  remedy  would  be  barred 
must  be  reckoned  from  the  time  of  such  acknowledgment  or  promise 
being  given.*  Upon  this  principle  the  Courts  have  held,  that  pay- 
ment of  any  part  of  the  principal  or  interest,  within  the  period 
limited,  is  a  sufficient  acknowledgment  to  take  the  case  out  of  the 
statute.*  So  they  have  held  the  rendering  an  account,  or  an  oSbt 
to  account,  to  be  sufficient  to  prevent  the  bar.* 

Formerly,  the  Courts  acted  with  very  considerable  laxity  in  their 
decisions  upon  the  nature  of  the  acknowledgment  whicli,  in  the 
case  of  demands  arising  upon  simple  contracts,  would  be  sufficieiit 
to  take  them  out  of  the  Statute  of  Limitations :  which  laxity  gave 
rise  to  various  questions  as  to  the  proof  and  effect  of  acknowledg- 
ments and  promises,  offered  in  evidence,  for  the  purpose  of  taking 
the  case  out  of  the  operation  of  the  statute.  These  qnestions 
have  now,  however,  in  a  great  measure,  been  set  at  rest :  for,  by 
Lord  Tenterden's  Act,  it  has  been  declared,  that,  in  actions  of  d^ 
or  upon  the  case,  grounded  on  any  simple  contract,  no  acknowl- 
edgment or  promise  by  words  only  shall  be  deemed  sufficient  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  any  ease 
out  of  the  operation  of  the  statute,  21  Jac.  I.  c.  16,  or  to  derive 
any  party  of  the  benefit  thereof  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing,  to  be 
signed  by  the  party  chargeable  thereby;^  and  by  the  Mercantile 
Law  Amendment  Act,  1856,'  an  acknowledgment  or  promise  by 
writing,  signed  by  the  duly  authorized  agent  of  the  party  charge- 
able thereby,  has,  with  reference  to  the  provisions  of  Lord  Tenter- 
den's Act,  the  same  effect  as  if  such  writing  had  been  signed  by 
the  party  himself. 


1  Fuller  v.  Redman,  26  Beav.  814. 

>  See  Bangs  v.  Hall,  2  Pick.  878;  £zeter 
Bank  v.  Sullivan,  6  N.  H.  186;  Whitney^ 
«.  Bigelow,  4  Pick.  110;  Porter  v.  Hill,  4 
Greenl.  41;  Deshon  o.  Eaton,  4  Greenl. 
418;  Russell  v.  Copp,  5  N.  H.  164;  Bailey 
V.  Crane,  21  Pick.  824;  Illsley  v.  Jewett, 
2  Met.  168.  Upon  this  subject  of  the  revival 
of  the  remedy  by  an  acknowledgment  of 
and  a  new  promise  to  pav  the  debt,  see 
Chitty  Cont  (10th  Am.  ed  )  924  et  tea,, 
and  notes,  and  American  ca^es  cited;  I^ 
parte  Dewdney,  16  Sumner's  Yes.  479, 
note  (a),  and  cases  cited;  Baillie  v.  Sib- 
bald,  ib.  185,  note  (a). 

<  Hony  V.  Hony,  1  S.  &  S.  668,  680; 
Briggs  «.  Wilson,  17  Beav.  880. 


«  Earl  Pomfrot  v.  Lord  Windsor,  2  Tea. 
S.  485;  and  see  Briggs  v.  Wibon,  5  De 
O..  M.  &  6.  12. 

fi  9Geo.iy.  c.l4,§l.  Ittaabodedarad. 
by  the  same  section,  that  where  there  ihaU 
be  two  or  more  joint  contmctors,  orexecs- 
tors  or  administrators  of  any  coiitnelar,aa 
such  joint  contractors,  executor,  or  ndBin* 
istrator  shall  lose  the  benefit  of  the  21  Jac 
I.  c  16,  80  as  to  be  chargeable  in  PMpect 
or  by  reason  only  of  any  written  acknowW 
edgment  or  promise  made  and  siKr»«d  by 
any  other  or  others  of  them.  To  the  tmm 
effect,  see  Genl.  Sts.  Masa.  c  156,  §  U  « 
atq. 

«  19  &  20  Vic  c  97,  §  18. 
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Lord  Tenterden's  Act  does  not,  however,  alter  or  take  away  or  Ch.  XV.  §  2, 
lessen  the  effect  of  any  payment  of  any  principal  or  interest  made   ^*- — y    — ' 
by  any  person  whatever ;  so  that  the  payment  of  any  interest,  or  Part-pay- 
any  part  of  the  principal,  within  the  period  limited  by  the  21  Jac.  ^^^^ 
I.  c.  16,  §  3,  will  still  have  the  effect  of  taking  the  case  out  of  the 
statute ;  but  by  the  14th  section  of  the  Mercantile  Law  Amend- 
ment Act,  1856,  it  is  enacted  that  no  co-contractor  or  co-debtor, 
executor,  or  administrator  of  any  contractor  shall  lose  the  benefit 
of  the  21  Jac.  I.  c.  16,  §  3,  so  as  to  be  chargeable  in  respect,  or  by 
reason  only,  of  payment  of  any  principal,  interest,  or  other  money, 
by  any  other  or  others  of  such  co-contractors  or  co-debtors,  execu- 
tors, or  administrators.^ 

It  is  to  be  observed,  that  the  operation  of  Lord  Tenterden's  Act  0  Geo.  IV.  c 
is  confined  to  cases  of  demands  arising  upon  simple  contracts :  in  l^^^^^^ 
which  cases  only  it  was  held,  before  the  passing  of  the  Act,  that  contracto. 
parol  promises  or  undertakings  would  destroy  the  operation  of  the 
statute  21  Jac.  I.  c.  16.    Where  the  cause  of  action  was  a  tort,  sub- 
sequent acknowledgments  were  held  nugatory;^  and  in  actions 
arising  upon  specialty,  the  statute  did  not  apply. 

The  statute  21  Jac.  I.  c.  16  provides,  by  §  2,  that  if  any  person  Persons 
entitled  to  the  writs  therein  named,  or  who  shall  have  a  right  of  "?<*?'^,!^'* 

uisaDilitics 

entry,  shall  be  under  the  age  of  twenty-one  years,  y«m€  covert^  nan  mav  sue, 
compos  mentiSy  imprisoned,  or  beyond  the  seas,*  such  person  or  his  j  c^l^ij^^ 
heirs' may,  notwithstanding  the  twenty  years,  by  the  preceding  their  disabiii- 
section  limited  as  the  period  within  which  such  writs  might  be  ^edJ* 
sued  out  or  entries  made,  bring  his  action  or  make  his  entry,  as  he 
might  have  done  before  the  Act,  so  that  such  action  or  entry  was 
brought  or  made  within  ten  years  after  his  disqualification  ceased ; 
and  by  §  7,  that  persons  under  any  of  such  disqualifications  may 
bring  the  several  actions  enumerated  in  the  third  section,^  so  that 
the  same  be  brought  within  the  time  before  limited  for  bringing 
the  same  after  the  termination  of  the  disqualification ;  but  now,  the 
absence  beyond  the  seas,  or  the  imprisonment  of  a  creditor,  does 
not  entitle  him  to  any  time  within  which  to  bring  his  action  or 
suit  beyond  the  time  fixed  by  21  Jac.  I.  c.  16,  §  3.* 


1  See  Sanger  9.  Aston,  8  Jnr.  N.  S.  481, 
T.  C  S.  Section  14  is  not  retrospective. 
Jackson  v.  Woolley,  8  El.  &  Bl.  778;  4 
Jur.  N.  S-  666;  and  see  Thompson  v. 
Waithman,  8  Drew.  628;  2  Jnr.  N.  S. 
1080;  Cockrill  v.  Sparke,  8  F.  &  F.  160; 
9  Jar.  N  S.  807. 

s  Arguendo^  Hony  v.  Hony,  1  S.  &  S. 
668, 678. 

<  It  is  held  in  Ohio  that  the  term  **  be- 
yond seas,''  in  their  statute  of  1804,  is 
Equivalent  to  "  without  the  limits  of  the 
State."  Richardson  v.  Richardson,  6  Ham. 
(Ohio)  126.    As  to  the  construction  of  this 


term  in  the  statutes  of  other  States,  see  2 
Stark  Ev.  (6th  Am.  ed.)486,  note  (8),  Tit. 
Limitations.  In  Massachusetts,  it  has  been 
decided  that  a  citizen  of  another  State, 
who  has  never  been  in  that  Common- 
wealth, is  not  a  pemon  *^  beyond  seas, 
without  any  of  the  United  States,'*  and 
therefore  not  within  the  saving  clause  in 
the  Statute  of  Limitations.  St  1766,  c.  62, 
§  4;  see  Genl.  Sts.  Mass.  c.  166,  §  6. 
Whitney  v.  Goddard,  20  Pick.  804. 

4  Ante,  p.  680. 

*  Mercantile  Law  Amendment  Act,  1866 
(19  &  20  Vic  c  97),  $  10. 
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When  debtor 
out  of  the 
jurisdiction. 


19  &  20  Vic. 
c.  97,  §  12. 


Where  ex- 
ecutor has  not 
proved. 


Where 
executor 
de  ton  tort. 

Assignee  in 
like  position 
to  his 
assignor. 


3  &  4  WiU. 
IV.  c.  27. 


Although  the  7th  section  of  the  21  Jac.  I.  c.  16,  provided,  as 
above  mentioned^  for  the  statute  not  att£ushing  where  the  plaintiff 
was  under  any  of  the  disabilities  therein  mentioned,  do  proviaan 
was  made  to  prevent  its  operating  as  a  bar,  during  the  time  the 
debtor  might  be  out  of  the  jurisdiction.  The  4  &  5  Anne,  c.  16, 
§  19,  has,  however,  remedied  that  defect,  and  the  creditor  has 
under  it  the  same  privilege,  where  the  debtor  is  beyond  the 
as  he  had  by  the  statute  of  James,  where  he  was  beyond  the 
himself;  ^  but  no  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemev, 
and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of 
the  Queen's  dominions,  is  to  be  deemed  to  be  beyond  seas  within 
the  meaning  of  the  last-mentioned  Act.* 

It  is  right  to  notice  here,  that  it  has  been  considered,  that 
the  21  Jac.  I.  c.  16,  will  not  be  a  good  plea  in  a  suit  agsiinst  an 
executor  or  administrator,  where  he  has  not  proved  the  will,  or 
administered:  because  no  laches  can  be  imputed  to  a  plaintiff  for 
not  suing,  while  there  is  no  executor  or  administrator  against  whom 
he  can  bring  his  action ; '  but  where  the  allegation  of  the  bOl, 
upon  a  fair  construction,  was,  that  the  defendant  had  possessed 
the  personal  estate,  and  therefore  might  have  been  sued  as  exec- 
utor de  son  tort^  a  plea  of  the  Statute  of  Limitations,  by  an  exe4> 
utor  who  had  not  taken  out  probate  till  some  years  after  the 
testator's  death,  was  allowed.*  And  it  may  be  laid  down  as  a 
general  rule,  that,  wherever  a  party  takes  by  assignment,  from 
another,  the  assignee  will  not  be  in  a  better  position  than  the 
assignor :  and  therefore,  where  the  Statute  of  Limitations  might 
have  been  pleaded  against  the  assignor,  it  may  be  equally  so 
against  the  assignee,  whether  such  assignment  be  by  act  between 
the  parties,  or  by  act  of  law.* 

It  is  to  be  remarked,  that  previously  to  the  passing  of  the 
statute  3  &  4  Will.  IV.  c.  27,«  neither  the  21  Jac.  L  c  16,  nor 
any  of  the  other  statutes  for  the  limitation  of  actions,  applied 
specifically  to  Courts  of  Equity :  though  those  Courts  have,  in  all 
cases  where  legal  titles  and  demands  were  the  subject  of  litigation, 
held  themselves  bound  by  them,  and,  in  respect  of  equitable  titles 
and  demands,  have  been  influenced  in  their  determination  by 
analogy  to  them.''    The  first-mentioned  statute  specifically  men- 


1  Sturt  V.  Mellish,  2  Atk.  612.  In  6enl. 
Sts.  MaAs.  c.  165,  §  9,  tliere  aro  provii^iuns 
on  this  811  bj Oct. 

s  Mercantile  I.aw  Amendment  Act^  1866 
(19  &  20  Vic.  c.  97),  §  12.  This  f>«ction  W 
not  retrospective.  Flood  r.  Patterson,  29 
Beav.  295;  7  Jur.  N.  S.824. 

8  Jolifft*  V.  Pitt,  2  Vem.  694;  1  Eq.  Ca. 
Ab.  305,  pi.  11;  see  also  Lord  Eldon's  ob- 


servations in  Webster  «.  Web^ster,  10  Tes. 
93. 

^  Web«ter  v.  Webster,  tiftt  amp,  r  Storr 
Eq.  PI.  §  758;  Buniitt  v.  Gtrw,  8  PicJL 
108. 

6  South  Sea  Company  v.  Wrmoadsdl, 
8  P.  Wms.  148, 

•  Amended  by  7  Will.  IV.  &  1  Vic  c- 
28. 

7  See  anUy  p.  559. 


DIFFERENT  GROUNDS  OF  PLEAS.  649 

tions  suits  in  Equity  amongst  the  actions  and  suits  to  be  limited  Ch.  XV.  §  2. 
by  its  operation  :  it  does  not,  however,  apply  to  any  suits  but  those   "*-""■> — -^ 
relating  to  real  property,  and  moneys  charged  upon  land,  and 
legacies.^    These  provisions  have  since  been  extended  by  the  23  &  24  Vic. 
23  &  24  Vic.  c.  38 « to  the  case  of  claims  on  the  personal  estates  ""'  ^'  ^  ^^' 
of  intestates.    The  statute  21  Jac.  I.  c.  16,  may  therefore  still  be 
insisted  upon,  by  way  of  plea,  in  all  cases  not  included  in  the  3 
&  4  Will.  IV.  c.  27,  and  the  23  &  24  Vic.  c.  38,  in  which  it  might 
before  have  been  pleaded.* 

It  may  be  useful,  in  this  place,  to  point  out  the  cases  in  which  Cases  in- 
the  Statute  of  Limitations  of  the  3  &  4  Will.  IV.  c.  27,  operates  as  a'Sf  i^wm. 
a  bar  to  suits  in  Equity.    By  the  24th  section,  all  suits  in  Equity  IV.  c.  27: 
are  barred,  as  against  persons  claiming  any  land  or  rent  (within 
the  meaning  of  the  definitions  contained  in  the  first  section  of  Suit  concem- 
the  Act),  unless  within  the  period  during  which,  by  virtue  of  the  J^nt;  ° 
provisions  thereinbefore  contained,  they  might  have  made  an  entry 
or  distress,  or  brought  an  action  to  recover  the  same  respectively, 
if  they  had  been  entitled  at  Law  to  such  estate,  interest,  or  right, 
as  they  claim  in  Equity.    This  right,  however,  in  the  case  of  an 
express  trust,  it  is  declared,  by  the  25th  section,  shall  be  deemed  where  an  ex- 
not  to  have  accrued  against  the  trustee,  or  those  claiming  through  ^""  '™*** 
him,  until  the  actual  conveyance  to  a  purchaser  for  valuable  con- 
sideration.   It  is  also  declared,  that  it  is  only  against  such  pur- 
chaser, and  any  one  claiming  through  him,  that  the  right  shall 
then  be  deemed  to  have  accrued :  so  that,  as  between  the  trustee 
and  the  cestui  qne  trusty  the  law  remains  the  same  as  it  did  before 
the  statute.^ 

It  is  also  declared,  by  the  26th  section,  that,  in  every  case  of  in  cases  of 
concealed  fraud,  the  right  to  bring  a  suit  in  Equity  for  the  recovery  glJJJJJf*®** 
of  any  land  or  rent,  shall  be  deemed  to  have  accrued  at,  and  not 
before,  the  time  at  which  such  fraud  has,  or  with  reasonable  dili- 
gence might  have  been  known  or  discovered.*    It  also  provides,  where  there 
that  nothing  in  that  section  shall  enable  any  owner  of  lands  or  fo^^^wr'^ 
rents  to  have  a  suit  in  Equity  for  the  recover}'  of  such  lands  or  considewr 
rents,  or  for  setting  aside  any  conveyance  of  such  lands  or  rents,        * 
on  account  of  fraud,  against  any  bond  fide  purchaser  for  valuable 
consideration  who  has  not  assisted  in  the  commission  of  such  fraud, 
and  who,  at  the  time  that  he  made  the  purchase,  did  not  know, 

1  See  $  40.    For  the  csAes  on  this  sec-  Acts,  98.  ei  $tq.     Tn  cases  of  eqnitable 

tion,  »ee  Shelford   R.  P.  Acts,  248-262;  waste,  see  Diike  of  Leed^*  «.  Earl  Amherst, 

Sugd  R  P.  Acts,  120,  ti  teq,  2  Phil.  117,  125;  10  .lur.  956;  and  as  to  the 

*  See  (  13.  Act  generally,  Dixon  v.  Gayfere,  No.  1, 

•  For  a  collection  of  cases  on  the  21  .Tae.  17  Besv.  421;  Su^d.  R.  P.  Acts,  105;  see 
I.  c.  16,  and  9  Geo.  IV.  c.  14,  see  Shelftird  Famtim  v.  BnK)ks,  9  Pick.  212;  Cole  v. 
ft  P.  Acts,  288-810.  M*61>irhrv,  9  Greenl.  181;  ante,  648,  note. 

«  For  the  cases  on  §$  24,  25,  see  vShel-  «  Cole' v.    M*Glathry,  9  Greenl.  181; 

ford  B.  P.  AcU,  211-214-222;  Sugd.  R.  P.       ante,  645,  note. 
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or  acquies- 
cence. 

In  cases  of 
mortgage: 


No  redemp- 
tion after 
twenty  rears* 
possession, 


without 
acknowledg- 
ment 

What 

acknowledg- 
ment was 
formerly 
sufficient. 


Present  law 
as  to 

acknowledg- 
ments: 


and  had  no  reason  to  believe,  that  any  such  fraad  had  been  com- 
mitted ;  and  the  27th  section  saves  the  jurisdiction  of  Courts  of 
Equity  on  the  ground  of  acquiescence.^ 

It  has  been  before  stated,  that,  previously  to  the  passng  of  the 
Act  now  under  consideration,  a  plea  of  the  Statute  of  Limitatioiifi, 
21  Jac.  I.  c.  16,  was  held  to  be  a  good  bar  to  a  bill  for  the  redemp- 
tion of  a  mortgage,  if  the  mortgagee  had  been  in  possession  of  the 
mortgaged  premises  upwards  of  twenty  years;*  and,  indeed,  as 
we  have  already  seen,  demurrers  upon  that  ground  have  been 
allowed.*  The  Courts,  however,  permitted  the  redemption  of 
mortgages,  i^  at  any  time  within  the  period  of  twenty  years,  the 
mortgagee  had  acknowledged  that  the  estate  was  redeemable  prop- 
erty. For  this  purpose,  a  positive  acknowledgment  of  the  mortgage 
was  not  required ;  but  any  act  on  the  part  of  the  mortgagee,  or  of 
any  one  claiming  under  him,  tending  to  show  that  he  considered 
the  mortgage  as  still  subsisting  (such  as  the  keeping  of  accounts), 
was  considered  as  sufScient  to  keep  alive  the  interest  of  the  mort- 
gagor;^ nor  was  it  necessary  that  the  acknowledgment  should 
have  been  made  to  the  mortgagor,  or  to  one  claiming  under  him : 
any  act  by  which  the  existence  of  the  mortgage  was  admitted,  even 
in  transactions  with  a  third  party,  was  held  sufficient ;  *  and  so 
has  a  recital  in  a  will,  or  any  other  deliberate  instrument ;  *  and 
even  a  parol  acknowledgment,  provided  it  was  clear  and  nnim- 
peachable,  and  made  within  twenty  years,  has  been  permitted  to 
take  the  case  out  of  the  bar  created  by  the  statute.*  The 
statute  8  <&;  4  Will.  lY.  c.  27,  §  28,  has,  however,  made  a  con- 
siderable alteration  in  the  law,  in  this  respect,  by  enacting,  tbal 
where  a  mortgagee  shall  have  obtained  the  possession  or  rec^t 
of  the  profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in 
his  mortgage,  the  mortgagor,  or  any  person  claiming  throagh  him, 
shall  not  bring  a  suit  to  redeem  the  mortgage,  but  within  twenty 
years  next  after  the  time  at  which  the  mortgagee  obtained  such 
possession  or  receipt :  unless,  in  the  mean  time,  an  acknowledgment 
of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption,  shall 
have  been  given  to  the  mortgagor,  or  some  person  claiming  his 
estate,  or  to  the  agent  of  such  mortgagor  or  person,  in  wiitii^, 
signed  by  the  mortgagee  or  the  person  claiming  through  him ;  and 
in  such  case,  no  such  suit  shall  be  brought  but  within  twenty  jexn 


1  For  the  cafles  on  §§  26,  27,  see  She1> 
ford  R.  P.  Acts,  222-227-229;  Sagd.R.  P. 
Acto,  98. 

s  Ld.  Red.  271;  Coop.  £q.  PI.  254; 
Beames  on  Pieas,  162;  Story  Eq.  PI  757. 

•  ^n/€,  p.  560. 

4  feldsell  V.  Buchanan,  4  Bro.  C.  C  254, 
256;  2yes.  J.  84. 


S  Hardy  v.  Bee^ex,  4  Yes.  468,  47»; 
Smart  v.  Hunt,  cited  i6. 478. 

«  Ord  V.  Smith,  2  Eq.  Ca.  Al>.  600,  pL 
27;  Perry  v.  MnrBti»n,  2  Bro.  C  C.  fel, 
899;  Hansard  v.  Hnrdy,  18  Y«s.  45&,4»^ 
Price  o.  Copner.  1  S.  &  S.  847,  a&&. 

7  Ra^mor  v.  Oastler,  6  Mad.  S74:  Wait- 
ing o.  White,  2  Cox,  200,  296;  Pmy  9. 
BiarsCon,  M  wp. 
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next  after  the  time  at  which  such  acknowledgment,  or  the  last  Ch.  XV.  §  2. 
of  such  acknowledgments,  if  more  than  one,  was  given.  So  that,  '—  r  —' 
accordiug  to  that  section  no  acknowledgment  will  take  a  suit  for 
the  redemption  of  a  mortgage  out  of  the  operation  of  the  Act,  un- 
less it  is  in  writing,  signed  by  the  mortgagee,  or  the  person  claim- 
ing through  him,  and  given  to  the  mortgagor  himself  or  to  the 
person  claiming  the  estate,  or  the  agent  of  such  mortgagor  or 
person.* 

The  same  section  then  proceeds  to  enact,  that  when  there  shall  where  mora 
be  more  than  one  mortgagor,  or  more  than  one  person  claiming  mort^l^r; 
through  the  mortgagor  or  mortgagors,  the  acknowledgment,  if  given 
to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall 
be  as  effectual  as  if  the  same  had  been  given  to  all  of  them ;  but  where  more 
where  there  shall  be  more  than  one  mortgagee,  or  more  than  one  m^rtgwe* 
person  claiming  the  estate  and  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  more  of  such  mort- 
gagees or  persons,  shall  be  effectual  only  as  against  the  party  or 
parties  signing  the  same,  and  the  person  or  persons  claiming  any 
part  of  the  mortgage  money,  or  land,  or  rent,  by,  from,  or  under  him 
or  them,  and  any  person  or  persons  entitled  to  any  estate,  or  interest, 
to  take  effect  after  or  in  defeasance  of  his  or  their  estate  or  estates, 
interest  or  interests ;  ^  and  shall  not  operate  to  give  to  a  mortgagor 
or  mortgagors  a  right  to  redeem  the  mortgage,  as  against  the 
person  or  persons  entitled  to  any  other  undivided  or  divided  part 
of  the  money,  or  land,  or  rent.    It  also  provides,  that  where  such 
of  the  mortgagees  or  persons  as  shall  have  ^ven  an  acknowledg-  ^^e^  m^,^- 
ment,  shall  be  entitled  to  a  divided  part  of  the  land  or  rent  com-  f^g««  givine 
pnsed  m  the  mortgage,  or  some  estate  or  mterest  therem,  and  not  edpnenthas 
to  any  ascertained  part  of  the  mortgage  money,  the  mortgagor  or  °°^^  *  **^"' 
mortgagors  shall  be  entitled  to  redeem  the  same  divided  part  of 
the  land  or  rent,  on  payment,  with  interest,  of  the  part  of  the  mort- 
gage money  which  shall  bear  the  same  proportion  to  the  whole  of 
the  mortgage  money,  as  the  value  of  such  divided  part  of  the  land 
or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent 
comprUed  in  the  mortgage.* 

The  above  Act  not  only  limits  the  right  of  the  mortgagor  to  No  auit  to  re- 
redeem,  but  it  provides,  by  §  40,  against  the  mortgagee,  or  other  21^^°°*^ 


1  The  Acknowledgment  need  not  he 
given  lot/Aifi  twenty  years  after  the  mort- 
gmsee  ban  entered  mto  poefteeeion.  Stans- 
iield  t;.  Hobson,  8  De  0.,  M.  &  G.  620, 
626;  itee  aUo  Pendleton  v.  R>K>tb,  1  Giff. 
86;  5  Jur.  N.  8.  840;  1  De  6.,F.  &  J.  81; 
6  Jur.  N.  S.  182;  Sum).  R.  P.  Acts,  118, 
as  to  effect  of  acknowledgment  hy  tenant 
in  (ail  and  heir  uf  the  mortgagee. 

s  It  is  to  be  observed,  that  the  above 
claose  reoden  the  ackoowledi^ment  valid 


after  twenty  jean,  not  only  against  the 
person  signmg  the  same,  and  those  claim- 
ing under,  or  in  privity  with  him,  but 
against  all  othen,  whether  claiming  by 
descent  or  purchase,  in  remainder  or  re- 
version ;  and  that  there  is  no  SAving  clause 
in  the  Act  in  favor  of  persons  under  dis- 
abilities, such  as  infoncy,  coverture,  &c. 

<  For  the  cases  on  $  28,  see  Shelford 
R.  P.  Acts,  22»-286;  Sugd.  R.  P.  AcU 
111-118. 
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land  or 
legacy,  after 
twenty  years, 


after  last 
payment  or^ 
acknowledg- 
ment. 


§  40  cannot 
be  pleaded  in 
bar  to  a  fore- 
closure suit 


Effect  upon 
legacies. 


person  entitled  to  any  money  secured  by  mortgage,  judgment,  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent, 
at  Law  or  in  Equity,  or  to  any  legacy,  bringing  any  action,  suit,  or 
other  proceeding  to  recover  such  money,  but  within  twenty  years 
next  after  a  present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge  for  or  release  of  the 
same:  unless,  in  the  mean  time,  some  part  of  the  principal  money, 
or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowl- 
edgment of  the  right  thereto  shall  have  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payable  or  his 
agent,  to  the  person  entitled  thereto  or  his  agent :  in  which  case, 
no  such  action,  suit  or  proceeding  can  be  brought  but  within  twen- 
ty years  after  such  payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one,  was  given.* 

It  has  been  decided,  that  a  bill  of  foreclosure  is  a  suit  for  the 
recovery  of  the  estate,  and  not  of  the  money,  although  it  may  lead 
to  the  payment  thereof;  and  that,  therefore,  this  section  of  the 
statute  cannot  be  pleaded  in  bar  to  such  a  suit.* 

Before  the  passing  of  the  3  <fc  4  Will.  FV.  c.  27,  it  had  been 
repeatedly  held,  that  the  Statute  of  Limitations  could  not  be  plead- 
ed to  suits  for  the  recovery  of  legacies :  although  the  Court,  after 
the  lapse  of  a  great  time,  would,  under  certain  circumstances, 
presume  payment."  It  is  now,  however,  provided  by  §  42,  that  no 
interest  in  respect  of  any  legacy  shall  be  recovered  but  within  six 
years  next  after  the  same  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable,  or  his  agent.  In  the  case  of  JPIUUipo  t. 
Munnings^  Lord  Cottenham  considered  it  clear,  -that  a  sum  of 

1  See  Cheever  ©.  Perley,  11  Allen,  684. 
Absence  beyond  the  seas,  and  imprison- 
ment are  no  longer  disabilities  within  this 
section.  See  19  &  20,  Vic  c.  97,  §  10. 
Some  doubt  having  arisen  whether  the 
mortgngee  could  mfuce  an  entry,  or  brini; 
an  action  at  Law,  to  recover  possession  of 
the  property,  after  twenty  years  had 
elapsed  iVom  the  mortgage  becoming  ab- 
solute, ahbough  principal  and  interest 
might  have  been  paid  in  the  mean  time, 
the  7  Will.  IV.  &  1  Vic.  c.  28  was  passed, 
by  which  it  was  declared,  that  mortfragees 
nii^ht  bring  nctions  or  suits  in  Equitv,  to 
recover  the  land,  &g.,  at  any  time  within 
twenty  years,  after  the  lust  payment  of 
any  psrt  of  the  principal  or  interest  8e« 
cured  bv  the  mortgage.  By  the  28  &  24 
Vic.  c.  38,  §  18,  a  provision  similar  to  §  40 
is  enacted  with  respect  to  the  case  of 
claims  on  the  peroonal  estate  of  intestates. 
For  the  ca<«es  on  J  40,  see  Shelford  R.  P. 
Acts,  248-262;  Sugd.  R.  P.  Acts,  119> 
161. 

2  Wrizon  o.  Vize,  8  Dr.  &  War.  104, 


120, 121;  Sugd.  R.  P.  Acta,  121,  Itt:  f»c, 
contra^  Dearraan  o.  Wvche,  9  Sim.  670. 
582 ;  see.  al«o  Searle  «.  Colt,  1  Y.  St  C.  C  C 
86;  Du  Vigier  V.  Lee,  2  Hare,  StS,  8S4:  7 
Jur.  299;  Sinclair  v.Jacicaon,  17  B«sr. 
406. 

^  Anon.,  Freem.  22,  PI.  20;  Pufkrr  «. 
Aph,  1  Vem.  256;  Fotherbv  r.  Hitrfilcci, 
2  Vem.  21 ;  Wood  v.  Briant,  2  Atk.  6SI; 
Jones  V.  Turberville.  2  Vea.  J.  11,  IS;  4 
Bro.  C.  C.  115;  cited  2  Vea.  J.  280:  Hiz- 

S'ns  V.  Crawfurd,  ib.  67) ;  Sauzer  «.  \t% 
eyer,  2Paige,674;  KHne  v.  Kloodgood, 
7  John.  Ch.  90;  Andrews  v.  Sparkbavk, 
18  Pick.  898.  Though  the  Statnti^  of  Lim- 
itations is  no  bar  to  a  l^ary,  T«t  ih« 
Court,  in  regard  to  very  stale'  d«niaB4\ 
will  adopt  the  provisions  of  the  statate,  ia 
the  ezerci«e  of  their  discretion.  Ardc«  «. 
Arden,  1  John.  Ch.  818;  see  IiiI>t  «.  IT- 
Cren.  4  Denau".  422;  WiUon  r.  Kilcanaoa, 
4  Ha^-w.  186 ;  Lindsay  v.  Lindeav,  I 
16L' 
«  2  M.  &  C.  809.  814. 
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money,  which  had  been  bequeathed  by  a  testator,  upon  certain  Ch.  XV.  5  2. 
trusts,  and  which  was  severed  from  the  personal  estate  by  the   '"■^"^  ■"'—  \ 
executor,  for  the  purpose  of  those  trusts,  ceased  to  bear  the  char- 
acter of  a  legacy,  and  assumed  that  of  a  trust  fund,  as  soon  as  it 
was  severed  from  the  general  estate;  consequently,  he  decided, 
that  the  statute  did  not  bar  a  suit  to  recover  the  fund  from  the 
executor.    It  was  doubted  whether  the  Act,  in  any  case,  extended  Applies  to 
to  legacies  not  charged  upon  land ;  ^  but  in  Sh&ppard  v.  Dvke^  orperronal* 
Sir  Lancelot  Shadwell  V.  C.  held,  that  it  applied  to  legacies  pay-  eaute. 
able  out  of  personal  estate. 

The  Act  also  provides,  that  no  arrears  of  dower,  or  any  damages  Arrears  of 
on  account  of  such  arrears,  shall  be  recovered  or  obtained  by  any  recoverable 
action  or  suit,  for  a  longer  period  than  six  years  before  the  com-  l>«yond  six 
mencement  of  such  action  or  suit,  and  that  no  arrears  of  rent  or  „^. . ' 

,  ,  '  nor  arrears 

of  mterest  in  respect  of  any  sum  of  money  charged  upon  or  pay-  of  rent  or 
able  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  *^^®'*^^' 
damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or  next  after  an  unless  an 
acknowledgement  of  the  same  in  writing  shall  have  been  riven  to  •cknowiedg- 

ment  ui 

the  person  entitled  thereto,  or  his  agent,  by  the  person  by  whom  writing, 
the  same  was  payable  or  his  agent.*    It  is,  however,  provided, 
that  wherQ  any  prior  mortgagee,  or  other  incumbrancer,  shall  have  or  unless 
been  in  possession  of  any  land,  or  in  receipt  of  the  profits  thereof  ^e^has^b^ 
within  one  year  next  before  an  action  or  suit  shall  be  brought  by  »«.  possession 
any  person  entitled  to  a  subsequent  mortgage  or  other  incum-  ^'   ^^  ^^ 
brance  on  the  same  land,  the  person  entitled  to  such  subsequent 
mortgage  or  incumbrance  may  recover,  in  such  action  or  suit,  the 
arrears  of  interest  which  shall  have  become  due  during  the  whole 
time  that  such  prior  mortgagee  or  incumbrancer  was  in  such  pos- 
session or  receipt  as  aforesaid,  although  such  time  may  have  ex- 
ceeded the  term  of  six  years.^    It  has  been  decided,  that  §  42  does 
not  apply  to  a  case  where  the  relation  of  trustee  and  cestui  qw 
trust  has  existed,  between  the  person  in  possession  of  the  land, 
and  the  parties  entitled  to  the  legacies  and  annuities.*    A  testator, 


^  Se0  Saazer  v.  De  Meyer,  2  Paige, 
674. 

3  9  Sim.  667,  660;  8  Jur.  168;  and  see 
Paget  V.  Foley.  2  Bi>.g.  1^.  C.  679. 

s  8  &  4.  >\  ill  IV  c.  27,  §§  41, 42.  Ab- 
sence beyond  the  seas  or  imprisonment  is 
no  lunger  a  di^^nbility  within  these  sec- 
tions.    19  &  20  Vic.  c.  97,  §  10. 

*  On  this  section,  see  the  cases  of  Sin- 
clNir  V.  Jackson,  17  Beav.  406;  £lvy  v. 
Ijorwooii,  6  De  G.  &  Sm.  240;  16  Jur. 
493;  Greeuway  v.  Bromfield,  9  Hare,  201; 
Holding  9.  Lane,  3  Giff.  661;  8  Jur.  N.  S. 
407;  Re  Ash  well,  John.  112;  Bound  v. 
Bell,  80  Beav.   121;  7  Jur.  N.  S.  1188; 


Mason  o.  Broadbent,  33  Beav.  296;  Mar- 
shall V.  Smith,  lu  Jur.  N.  S.  1174;  13  W. 
R  198,  V.  C.  S.;  lulmunds  v.  Waugh,  L. 
R.  1  £q.  418;  12  Jur.  N.  S.  826,  V.  C.  K.; 
and  see  Shelfurd,  R.  P.  Acts,  262*273; 
Suffd.  R  P.  Acts,  119,  186-161. 

^  Young  V.  Lord  Waterpark,  13  Sim. 
204;  6  Jur.  666;  on  app.  10  Jur.  1;  Ward 
V.  Arch,  12Sim.  472,  476;  Cox  v.  Dolman, 
2  De  G.,  M.  &  G.  692, 697 ;  Hunter  v.  Nock- 
olds,  IM'N.&G.  640-660;  Suowv.  Booth, 
8  De  G.,  M.  &  G.  69;  2  K.  &  J.  182; 
Lewis  V.  Dunoombe,  29  Beav.  176;  7  Jur. 
N.  S.  696;  Shaw  v.  Johnson,  1  Dr.  &  Sm. 
412;  7  Jur.N.  S.  1006. 
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PLEAS. 


Form  of  plea. 


Ecclesiastical 


Ch.  XV.  §  2.  by  charging  his  estate  with  the  payment  of  an  annuity,  does  not 
make  the  devisee  a  trustee  for  the  annuitant,  so  as  to  prevent  the 
operation  of  the  statute.^ 

Care  must  be  taken,  in  framing  a  plea  of  a  Statute  of  Limita- 
tions, to  set  up  the  proper  statute.^  Thus,  in  all  cases  where  the 
suit  relates  to  a  debt  or  money  due  upon  simple  contract,  or  an 
account,  the  statute  of  21  Jac.  I.  c.  16,  should  be  pleaded ;  where 
the  subject-matter  of  the  suit  is  land  or  rent,  or  the  redemption  of 
a  mortgage,  or  where  it  relates  to  the  recovery  of  the  principal 
money  secured  on  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  land  or  rent,  at  Law  or  in  Equity, 
or  to  the  payment  of  a  legacy,  the  3  <fc  4  Will.  IV.  c.  27,  must  be 
pleaded.  And  this  statute  must  also  be  the  one  pleaded,  where 
the  suit  is  for  the  recovery  of  the  arrears  of  dower,  or  for  the 
arrears  of  rent,  or  interest  accrued  in  respect  of  any  charges  ,npon 
land  or  rent,  or  in  respect  of  any  legacy .• 

The  statute  of  8  &  4  Will.  lY.  c.  27,  also  contains  provisions 

corporations,  f^^  ^j^^  limitation  of  demands  by  ecclesiastical  or  eleemosynary 
corporations  sole,^  and  of  suits  for  enforcing  the  right  of  presentar 
tion  to  any  church,  vicarage,  or  other  ecclesiastical  bend&ce ; '  in 
all  these  cases,  the  Act  must  be  pleaded. 

A  plea  of  a  Statute  of  Limitations  must  contain  sufScient  aflSrm- 
ative  averments  to  bring  the  case  within  the  statute  pleaded.* 
Thus,  a  plea  of  the  statute  21  Jac.  I.  c.  16,  to  a  bill  for  a  debt, 
must  aver,  besides  reciting  the  statute,  that  the  debt  accrued  more 
than  six  years  before  the  filing  of  the  bill ;  and  so,  where  a  demand 
is  of  any  thing  executory,  as  a  note  for  the  payment  of  an  annuity, 
or  of  money  at  a  distant  period,  or  by  instalments,  the  defendant 
must  aver  that  the  cause  of  action  has  not  accrued  within  six 
years :  because  the  statute  bars  only  what  was  actually  due  six 
years  before  the  action  brought.'^  It  does  not  appear,  however, 
that  a  particular  form  of  words  is  necessary  in  such  averments, 
provided  those  made  use  of  are  sufScient  to  bring  the  case  within 
the  statute ;  therefore,  where  the  plea,  instead  of  averring  that 


Positive 
avennents. 


1  Francis  v.  Groverf  5  Hare,  89,  49;  10 
Jar.  280;  and  see  Hargreaves  v  Michell, 
6  Mad.  826;  Jacqaet  v,  Jacqaet,  27  Beav. 
882. 

3  See  the  form  of  snch  a  plea,  Willis, 
562 ;  2  £q.  Drafts.  118,  114.  In  setting  up 
a  defence  under  a  public  statute,  it  is  not 
necessary,  either  in  a  Court  of  Chancery 
or  in  a  Court  of  Law,  that  the  pleader 
should  set  forth  the  statute  in  his  plea,  or 
that  he  should  allege  the  existence  of  a 
statute  of  which  the  Court  is  judicially 
bound  to  take  notice.  It  is  sumcient  for 
him  to  state  the  facts  which  are  necessary 
to  bring  the  case  within  the  operation  of 
the  statute;  and  t<»  insist  that  upon  these 
lacts  the  plaintiff's  right  or  remedy  is  at 


an  end.  The  Court  will  then  judicially 
take  notice  of  the  existence  of  the  htntute 
and  declare  its  legal  effect  upon  the  case 
as  made  by  the  pleadings.  Bogardus  v. 
Trinity  Church,  4  Paige,  148,197;  see 
Salter  v.  Tobias,  8  Ptiige,  388. 

*  As  to  suits  m  respect  ot  an  intestate *8 
personal  estate,  see  28  &  24  Vic.  o.  88, 
$18. 

4  Sect  29. 

*  Sects.  80,  81,  82,  88.  For  the  cases 
on  §§  29-88,  see  Shelibrd  R.  P.  Acts,  286; 
Sugd.  R.  P.  Acts,  162-154. 

^  See  Andrews  v.  Uuckabee,  80  Ala. 
148.  For  forms  of  such  plea,  see  2  Van 
Hey.  118, 114. 

7  Ld.  Bed.  271. 
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the  money  in  question  was  not  received  within  the  last  six  years,  Ch.  XV.  §  a. 
averred,  that  no  cause  of  action  accrued  within  that  time,  it  was  "*- — v^— ' 
held  sufficient.^ 

Whenever  any  matters  are  stated  in  the  bill  which  are  calculated  Negative 
to  take  the  case  out  of  the  statute,  these  must  be  met  by  negative  *^'«™«"^- 
averments.'  Thus,  if  the  bill  charges  fraud,  the  plea  must  deny 
the  fraud,*  or  aver  that  the  fraud,  if  any,  was  discovered  above  six 
years  before  the  filing  of  the  bill.^  So,  if  the  bill  alleges,  that  the 
fraud  was  not  discovered  till  within  six  years  before  the  bill  was 
filed,  the  plea  must  aver  that  the  fraud  (if  any)  was  not  discovered 
within  that  time.*  If,  moreover,  the  defendant  is  interrogated  as 
to  any  statements  in  the  bill  which  allege  matter  ancillary  to,  or 
afibrd  evidence  of  facts  directly  negatived  by  the  plea,  such  state- 
ments ought  to  be  met  by  an  answer  in  support  of  the  plea.* 
Where  no  answer  is  required,  the  defendant  has  been  allowed  to 
plead  the  statute  orally  at  the  hearing.^ 

The  Statute  of  Frauds'  may  be  pleaded  in  bar  to  a  suit  to  statute  of 
which  the  provisions  of  that  Act  apply.'  Thus,  to  a  bill  for  a  ^^'"l«- 
discovery  and  execution  of  a  trust,  the  statute,  with  an  averment 
that  there  was  no  declaration  of  the  trust  in  writing,  may  be 
pleaded :  ^^  though,  in  the  case  cited,  the  plea  was  overruled  by 
an  answer  admitting  in  effect  the  trust.^  To  a  bill  for  the  specific 
performance  of  an  agreement,  the  same  statute,  with  an  averment 
that  there  was  no  agreement  in  writing  signed  by  the  parties,  has 
also  been  pleaded.^  The  Statute  of  Frauds  may  also  be  pleaded 
to  a  bill  to  enforce  a  parol  variation  of  a  written  contract,  unless 


1  Satton  V,  Lord  Scarborough,  9  Ves. 
71.75. 
s  AnUy  pp.  606,  614. 

•  Bicknell  o.  Gough,  8  Atk.  568. 

^  Ld.  Ked.  269;  South  Sea  Company 
V-  Wymondaell,  8  P.  Wm».  148. 

ft  JhkL;  Ld.  Red.  269;  Sutton  v.  Lord 
Scarborough,  9  Ves.  71, 75. 

•  Uearman  v.  Wyche,  9  Sim.  670,  582; 
Foley  «.  Hill,  8  M  &  C  475,  480;  2  Jur. 
440.  But  where  the  plea  sets  up  the  Stat- 
ute of  Lunitations  io  aefence,  it  is  not  nec- 
eAsary  in  such  plea  to  deny  a  new  promise 
withm  six  years,  unless  the  bill  alleees 
such  promise;  but  if  so  denied  in  the  plea 
it  will  be  mere  surplusage.  Davisou  v. 
Schemerhorn,  1  Barb  Ch.  480. 

T  Lincoln  v.  Wright,  4  De  O.  &  J.  16; 
5  Jur.  N.  S.  1142;  Snead  v.  Green,  8  Jur. 
N.  S.  4,  M.  R. ;  but  see  Holding  «.  Barton, 
1  Sm.  &  G.  Ap.  25. 

•  29  Car  II.  c  8. 

•  U.  Ked.  265;  Story  Eq.  PL  i  761 
et  Mtq. ;  Cosine  «.  Graham,  2  Paige,  177 ; 
Heach  o.  Perry,  D.  Chip.  182;  Ihomton 
«.  Henry,  2  Scam.  219;  Kinzieo.  Penrose, 
S  Scam.  520.  The  defence  of  this  statute 
must  be  insisted  on  by  answer,  or  the  de- 
fendant  must  set  it  up  by  way  of  plea;  he 
cannot  by  demarrer  to  the  biU  rely  on  the 


Statute  of  Frauds,  unless  it  clearly  ap- 
pears, on  the  face  of  the  bill,  that  the  agree- 
ment is  within  the  statute.  Switzet  v. 
Skiles,  8  Gilman,  529.  But  when  it  does 
so  appear  the  objection  may  be  taken  bj 
demurrer.  Walker  v.  Locke,  5  Gush.  90; 
see  Dudley  9.  Bachelder,  58  Maine,  408, 
406 ;  Famham  v.  Clements,  51  Maine,  426 ; 
Cranston  v.  Smith,  6  R.  1. 281 ;  anU^  p.  561 
note.  For  forms  of  such  plea,  see  2  Van 
Hey.  107,  112. 

'^  Cottington  o.  Fletcher,  2  Atk.  155. 

u  Ld  Red.  265;  see  Dean  v.  Dean,  1 
Stockt.  (N.  J. )  425.  If  the  Court  can  ex- 
ecute the  trust  from  the  admissions  made 
by  the  answer,  so  that  the  plaintiff  is  not 
under  the  necessity  of  resorting  Xo parol 
P^f  of  the  trust,  to  entitle  him  to  re- 
lief, such  admissions  will  exclude  the  de- 
fendant fVom  the  benefit  of  the  statute,  if 
not  insisted  on  in  the  answer.  Dean  v. 
Dean,  vkiiwp. 

12  75.  266:  Mussell  «.  Cooke,  Prec.  in 
Ch.  588;  Child  o.  Godolphtn,  1  Dick.  89, 
42  ;S.  C.nom.  Child  «.  Comber,  8  Swanst. 
423  o.;  Hawkins  V.  Holmes,  1  P.  Wms. 
770;  Clerk  9.  Wright,  1  Atk.  12;  Story 
£q.  PL  $  671 ;  Stevens  «.  Cooper,  1  John. 
Ch.  425.  For  form  of  such  plea,  tee  2 
YanUey.112. 
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Ch.  XV.  §  2. 

Averments 
necessary. 


Benefit  of 
statute  may 
be  had  by 
answer. 


Bills  relating 
to  trusts. 


Where 
a(n«ement 
admitted,  bu 
statute  not 
set  up. 

Where  no 

answer 

required. 


the  variation  is  such  as  amounts  to  a  mere  waiver  of  a  term  in  the 
agreement :  such  as  the  time  for  the  commencement  of  a  lease.^ 

A  plea  of  this  sort  must  contain  an  averment,  that  there  was  no 
declaration  of  trust  or  agreement  in  writing,  duly  signed;'  and 
where  there  are  any  equitahle  facts  alleged,  which  may  have  the 
effect  of  taking  the  case  out  of  the  operation  of  the  statuUs,  they 
must  be  met  by  negative  averments  in  the  plea,*  and  most  also*  if 
interrogated  to,  be  denied,  by  answer  in  support  of  the  plea.*  This 
proposition  appears  to  be  strictly  in  conformity  with  the  prind^ 
pies  before  laid  down,*  as  well  as  with  the  existing  aiithoritie&  It 
is  right,  however,  to  state,  that  in  Lord  Redesdale's  treatise,*  hb 
Lordship  mentions  it  as  a  position  which  was  formerly  considered 
to  be  well  founded,  but  which  the  decision  of  the  Court,  in  one 
case,^  had  rendered  it  impossible  now  to  sustain;  and  it  cannot 
be  denied,  that  the  point  is  one  of  considerable  difficulty ;  and  aa 
it  is  now  placed  beyond  all  doubt  that  the  benefit  of  the  statute 
may  be  had,  if  insisted  on  by  answer,  although  a  parol  agreement 
be  admitted,*  there  can  be  little  use  in  pleading  it  in  bar :  at  least 
to  bills  seeking  the  specific  performance  of  a  contract. 

With  respect  to  bills  relating  to  trusts,  where  there  is  no  dec- 
laration of  trust  in  writing,  it  seems  that  there  is  some  doubt 
whether  the  rule  which  has  been  applied  to  parol  agreements, 
namely,  that,  although  the  defendant  confesses  them  by  his  an- 
swer, yet,  if  he  insists  on  the  protection  of  the  statute,  no  decree 
can  be  made  merely  on  the  ground  of  that  confession,  will  be 
extended  to  the  confession  of  a  trust  by  answer.  In  such  cases, 
therefore,  the  safest  course  will  be  to  meet  the  case  made  by  the 
bill  by  a  plea  of  the  statute,  negativing  any  matter  charged  by 
the  bill  which  may  avoid  the  bar :  generally  by  way  of  averment 
in  the  plea,  and  particularly  and  precisely  by  way  of  answer  in 
support  of  the  plea,  if  discovery  is  required  as  to  such  matter.* 

It  should  be  added,  that  if  a  defendant,  in  an  answer,  admits 
the  agreement,  and  does  not  claim  the  benefit  of  the  statute,  he 
will  be  considered  to  have  waived  it,  and  he  cannot  afterwards 
be  allowed  to  insist  upon  it,  although  he  claims  it  by  answer 
to  the  bill,  when  amended.^^    Where  no  answer  was  required. 


^  Jordrin  V.  Sawkins,  1  Ves.  J.  402. 

a  Ld.  Red.  266. 

'  As  tu  negative  avermentSf  see  antt^ 
pp.  606,  614. 

^  Coop.  £q.  PI.  256 ;  Blames  on  Plens, 
172 ;  and  for  ibrm  of  such  plea,  see  2  Vaa 
Uev.  107;  see  also  Denys  v.  Locock,  8  M. 
&  *C.  205,234;  1  Jiir  606;  Dearman  v. 
W  vche,  9  Sim.  670, 582. 

6  ^n<e,  pp.  613,614. 

6  Ld.  Red.  268. 

f  Wbitbrertd  v.  Brockhurst,  1  Bro.  C. 
C.  404,416;  2  V.  &B.  163n. 


8  Ld.  Red.  267;  Moore  «.  Edwurds.  4 
Yea.  23;  Cooth  v.  Jack»iD,  6  Vm.  17; 
Blagdenr.  Bradbear,  12  Yes.  466,  471, 
Ruwev.  Teed,  16  Yes.  376;  Jackso*  v. 
Oj^lunder,  2  H  &  M.  466.  As  to  tti« 
o\  moisting  on  the  ^tAtate  bv  answer. 
Skinner  v.  M*Doiiall,  2  l>e  G.  &  Sin. 
12  Jur.  741. 

f  Ld.  Red.  268;  see  B«Mnes  on  Fteas» 
179  ft  9tq, 

10  Betimes  on  Pleati,  178,  and  notes; 
Skinner  o  M'Douall,  2  DeG.&Saua6&; 
12  Jur.  741;  Baskett«.  Cafe,  4  De  G.  4 
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the  defendant  has  been  allowed  to  plead  the  statute  orally  at  Ch.  XY.  §  a. 
the  hearing;^  and  if  the  defendant  denies,  or  does  not  admit,  the  **^-y — — ' 
agreement,  the  plaintiff  must  prove  that  it  can  be  enforced.^ 

Before  quitting  the  subject  of  the  Statute  of  Frauds,  it  should  statute  of 
be  observed^  that  the  Court  will  not  allow  a  party  to  avail  himself  ^j^o* be 
of  the  Statute  of  Frauds  for  the  purpose  of  committing  a  fraud ;  *  pleaded,  to 
and,  therefore,  where  a  mere  mortgage  was  contemplated,  and  an  to comnuta 
absolute  conveyance  was  made  by  one,  with  the  intention  of  a  fr*«*<** 
defeasance  being  executed  by  another,  which  was  never  carried 
into  efiect,  the  Court  refused  to  allow  a  defendant  to  avail  himself 
of  the  Statute  of  Frauds,  to  protect  him  in  the  enjoyment  of  the 
estate  under  the  conveyance.^    And  so,  where  an  heir-at-law  filed 
a  bill  against  a  devisee,  alleging  that  the  devise  was  upon  a  secret 
trust,  for  a  charitable  purpose,  contrary  to  the  statute  9  Geo.  II. 
c.  36,  a  plea  of  the  Statute  of  Frauds  was  overruled.^    And  the 
Court  will  never  permit  a  party  to  protect  himself^  by  a  plea  of 
the  statute,  from  discovering  whether  a  devise  was  obtained  or 
prevented  by  the  undertaking  of  the  devisee  or  heir  to  do  certain 
acts  in  favor  of  individuals.^ 

It  is  to  be  observed  here,  that  sales  conducted  under  a  decree  or  Sales  by  the 
order  of  the  Court,  are  not  within  the  Statute  of  Frauds.'  Sittihi*Se"^* 

The  above  statutes,  namely,  those  for  the  limitation  of  actions  statute. 
and  suits,  and  for  the  prevention  of  frauds  and  perjuries,  have  been  PI«m  of  other 
the  object  of  particular  attention  in  the  preceding  pages,  because  Btatntes: 
they  are  those  which  have  been  most  frequently  the  subject  of 
discussion  before  the  Court ;  but  any  other  public  statute,  which 
may  be  a  bar  to  the  demands  of  the  plaintiff  may  be  taken  advan- 
tage of  by  a  plea,  containing  the  averments  necessary  to  bring  the 
case  of  the  defendant  within  the  statute,  and  to  avoid  any  equity 
which  may  be  set  up  against  the  bar  which  the  statute  creates.^ 

Sm.  888;  Ridgwaj  v.  Wharton.  8  De  G.,  Dean,  1  Stockt.  (N.  J.)  425;  Asbmore  v. 

H.  &  G.  677,  691 ;  Jackson  v.  Oglander,  3  Evans,  8  Stockt.  (N  J.)  161. 

H.  &  H.  465.     It  Is  now   settled,  that  a  ^  Lincoln  v.  Wright.  4  De  G.  &  J.  16;  6 

party,  who  admits  a  parol  a^p^ement  bv  Jur.  K.  S.   1142;  Snead  v.  Green,  8  Jur. 

answer,  may  nevertheless  have  the  benefit  N.  S.  4,  M.  K  ;  8.  C  nom.  Green  v.  Snead, 

of  the  statute,  if  he,  by  his  answer,  pniys  80  Beav.  281 ;  but  see  Holding  v.  Barton, 

the  benefit  of  it.    If  he  does  not  thus  in-  1  Sm  &  G.  Ap.  25. 

sist  on  the  benefit  of  the  statute,  he  must  *  Ridgway  v.  Wharton,  M  nip. 

be  taken  to  renounce  ic    Woods  v.  Dike,  >  Storv  Eq.  PI.  §  787. 

11  Ohio,  456;  2  Story  Eq.  Jur.  §§  755-758;  «  Dixon  v.  Parker,  2  Ves.  S.  219,  224. 

Flagg  V.  Mann,  2  Sumner,  626, 529;  New-  <  SticklnnU  v.  Aldridge,  9  Yes.  516. 

ton«    Swasey,  8  N.  U.  9;  Thompson  v.  «  76  519;  Story  Eq.  Fl.  $  768;  Cham- 

Todd,lPetereC.  C.888;  Tal  but  v.  Bo  wen,  berlain  o.  Ager,  2  V.  &  B.  259;  see  also 

1  Marsh.  437 ;  Kowt«>n  v.  Rowton,  1  Hen.  Burrow  v.  Greenough,  8  Sumner's  Yes. 

&  M.  91;  Steanis  t>.  Hubbtird,  8  Greenl.  162,  note  (a);  1  Story  £q.  Jur.  §  256;  2  id. 

8*20;  Story  Eq.  PI.  §  768;  OnUrio  Bank  v,  §  781;  Gunllaher  v.  Guallaher,  5  WatU, 

Boot,  8  Paige,  478;  Cozine  v.  Graham,  2  200. 

Paige,  177 ;  Ttaorntoo  o.  Henry,  2  Scam.  7  Attorney-General  v.  Day,  1  Yes.  S. 

219;  Moore  o.  Edwards,  4  Sumner^s  Yes.  218,  221;  Blagden  v.  Bradbear,  12  Yes. 

33,  note  (a);  Whitchurch  v.  Bevis,  2  Bro.  466,  472. 

C-C  (Perkins's  ed.)  566,  567,  note  («);  8  Ld.  Red.  274.    Of  this  nature  are  2 

Van  Duyne«.  Yreeland,  1  Beaslev  (N.  J  ),  &  8  W.  lY.  c  71;8  &  4  W.  lY.  c.  42;  as 

142;  S.  (;.  8  Stooku  (N.  J.)  870;  Dean  v.  to  §  6  of  which  last  Act,  see  Moodie  «. 

YOU  I.  4S 
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be  upon  oath. 


2.  Pleas  of 
matters  of 
record: 


Thus,  in  JSitchens  y.  ZandeTy^  the  statnte  82  Hen.  Vill.  c  9, 
against  buying  and  selling  pretended  titles,  was  pleaded,  and  tbe 
plea  allowed.  And  so,  where  a  bill  was  Hied  against  a  baokropt, 
in  respect  of  a  demand  occurring  before  his  bankruptcy,  tbe  5  Geo. 
n.  c.  30,'  was  pleaded,  and  the  plea  allowed.*  And  bo,  it  has  beeo 
held,  that  where  a  mortgagee  of  an  advowson  appears  and  presents 
to  the  Church,  which  he  is  not  entitled  to  do  before  foredosore,  t 
bill  by  the  mortgagor,  seeking  to  compel  a  resignation,  most  be 
brought  within  six  months  after  the  death  of  the  late  incomb^: 
being  the  period  within  which,  by  the  Statute  of  Westminst^  2,* 
a  gruare  impedit  must  be  brought.* 

A  private  or  local  statute  may  also  be  pleaded  in  the  same  man- 
ner; thus,  to  a  bill  impeaching  a  sale  of  land  in  the  fens,  bjtlie 
conservators  under  the  statute  for  draining  the  fens,  the  defiendttt 
pleaded  the  statute,  and  that  the  sale  was  made  within  and  ac- 
cording to  the  statute,  and  the  plea  was  allowed.*  It  is  to  be 
observed,  that  a  plea  of  a  private  Act  of  Parliament  must  state  tbe 
Act,  or  at  least  so  much  of  it  as  relates  to  the  matter  insisted 
upon ;  and  it  seems  that,  although  an  Act,  which  is  in  its  natoit 
private  or  local,  contains  a  clause  directing  that  it  shall  be  recog- 
nized in  Courts  as  a  public  Act,  such  a  clause  will  not  dispense 
with  the  necessity  of  setting  the  Act  out.'' 

A  plea  of  a  statute  must  be  put  in  upon  oath ;  for,  although  tbe 
statute  itself  is  matter  of  record,  the  averments  necessary  to 
bring  the  case  within  it  are  matters  in  paiSj  which  must  be  sop- 
ported  by  the  oath  of  the  party.* 

2.  We  come  now  to  the  consideration  of  those  pleas  in  bir 
which  consist  of  matters  recorded,  or  as  of  record  in  the  Coot 
itself  or  some  other  Court  of  Equity,  or  in  some  Court  not  a 
Court  of  Equity.* 


Bannister,  4  Drew.  482,  5  Jur.  N.  S.  402; 
Roddam  r.  Morley,  1  De  G.  &  J.  1;  8  Jar. 
N.  S.  449;  2  id.  805;  2  K.  &  J.  886,  and 
cases  collected  in  Shelford  R.  P.  Acts,  279- 
28|;  Sugd.  R.  P.  Acta,  149.    In  reffard  to 
the  plea  of  Usurt/^  see  New  Orleans,  G. 
L.  &  B.  Co.  V,  Dudley,  8  Paige,  462;  Dyer 
V.  Lincoln,  11  Vt  800;  Lane  v.  Ellzey 
4  Hen.  &  M.  604;  S.  C.  6  Rand.  661 
Chambers  v.  Chambers,  4  Gill  &  J.  420 
Shed  V.  Garfield,  6  Vt  89;  Yroom  v.  Dit- 
mas,  4  Paige,  626;  New  Jersey  Patent 
Tanning  Co.  r.  Tomer,  1  McOarter(N.  J.), 
226,229;  Curtis  v.  Master,  11  Paige,  16; 
Rowe V.Phillips,  2  Sandf.  Ch.  14. 

1  G.  Coop.  84,  88;   see  also  Wall    v, 
Stubbs,  2  v.  &  B.  864,  867.     For  form  of 

flea  under  this  statute,  see  Beames  on 
leas,  888. 

>  Repealed  by  6  Geo.  IT.  c.  16;  see  now 
12  &  18  Vic.  c.  106;  24  &  26  Vic  c.  184. 
<  De  Tastetv.  Sharpe,  8  Mad.  61,   60. 


For  fbrm  of  plea  of  Bankmptcyi  sseS  T« 
Hey.  96;  and  as  to  such  a  pUa,  see  «*< 
p.  681. 

«  18Fxl.  Lc.6. 

«  Gardiner  «.  Griffith,  2  P.  Wns.  #; 
cited  Atk.  669. 

*  Brown  v.  Hamond,  2  Cha.  Ca.  tiS. 

7  Nabob  of  Arcot  v.  East  India  G«- 
pany,  8  Bro.  0.  C.  292,  808;  Nabob  of  tki 
Camatic  v.  Eaf't  India  Gompanr,  1  T» 
J.  871,  898;  Bailey  r.  BirkentieMiRiilvi? 
Company,  12  BeaT.  483,  448;  14  Jv.  U*: 
see  18 &  14  Vice 2L 

»  WhU  9.  Stubbs,  2  V.  &  B.SHSS?; 
1  Smith,  Ch.  Pr.  (2d  Ajn.  ed.)  282. 

•  Ld.  Bed.  286,  287.  If  a  ibrawri^ 
cree  is  relied  upon,  it  must  be  dolv  pka^ 
Galloway  o.  Hamilton,  1  Dana,  675;  F«- 
guson  V.  Miller;  6  Ohio,  469.  Or  k  m' 
be  set  up  in  the  answer.  White  f.  Biak 
of  U.  States,  6  Ohio,  628;  S.  P.  Scndff  ^ 
Byrd,7  0hio,  184. 
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A  decree  or  order  of  the  Court,  by  which  the  rights  of  the  par- 
ties have  been  determined,  or  another  bill  for  the  same  matter 
dismissed,  may  be  pleaded  to  a  new  bill  for  the  same  matter; ^  and 
this,  even  if  the  pai-ty  bringing  the  new  bill  were  an  infant  at  the 
time  of  the  former  decree :  for  a  decree  enrolled  can  only  be  altered 
upon  a  bill  of  review.* 

By  the  original  practice  of  the  Conrt,  a  decree  or  order  dismiss- 
ing  a  former  bill  for  the  same  matter  could  only  be  pleaded  in  bar 
to  a  new  bill,  where  the  dismission  had  been  upon  the  hearing :  * 
for  a  dismissal  was  a  bar  only,  where  the  Court  had  determined 
that  the  plaintiff  had  no  title  to  the  relief  sought  by  his  bill.  It 
was  not,  however,  necessary,  in  order  to  entitle  a  defendant  to 
plead  a  former  suit  and  decree  of  dismissal,  that  the  decree  should 
have  been  made  upon  discussion  of  the  merits :  if  the  dismissal 
had  been  merely  for  want  of  evidence,  the  decree  would  have  been 
equally  a  bar  to  another  suit.*  Under  the  present  practice,  if  the 
plaintiff^  after  the  cause  is  set  down  to  be  heard,  causes  the  bill  to 
be  dismissed  on  his  own  application,  or  if  the  cause  is  called  on  to 
be  heard  in  Coxui^  and  the  plaintiff  makes  default,  and  by  reason 
thereof  the  bill  is  dismissed,  such  dismissal,  unless  the  Court  other- 
wise orders,  is  equivalent  to  a  dismissal  on  the  merits,  and  may  be 
pleaded  in  bar  to  another  suit  for  the  same  matter.*  Under  the 
old  practice,  an  order  dismissing  a  bill  upon  an  election  by  the 
plaintiff  to  proceed  at  Law,*  or  for  want  of  prosecution,^  was  not 
a  bar  to  another  bill :  and  it  does  not  seem  that,  in  these  cases,  the 
Order  above  stated  has  affected  the  practice. 

A  decree  cannot  be  pleaded  in  bar  of  a  new  bill,  unless  it  is  for 
the  same  matter  as  the  bill  to  which  it  is  pleaded ;  *  therefore,  a 
decree  in  a  former  suit,  for  an  account  of  tithes,  could  not  have 
been  pleaded  to  a  bill  for  the  tithes  of  any  subsequent  year.*    It 


Ch.  XV.  §  9. 


Decree  or 
order  of  the 
Court  of 
Chanceiy. 


Decree  or 
order  of  dis- 
miaaal; 

when  a  har  to 
another  suit 


After  cause 
has  been  set 
down  for 
hearing; 


but  not  when 
diimisfled  on 
election  to 
proceed  at 
Law,  or  for 
want  of 
prosecution. 

Decree  must 
be  for  same 
matter; 


X  Barker  o.  Belknap,  89  Vt  168.  A 
Inll  regularly  dismissed  upon  the  merits, 
where  the  matter  has  been  passed  upon, 
and  the  dismissal  is  not  without  prejuaicCf 
may  be  pleaded  in  bar  of  a  new  bill  for  the 
same  mutter.  Ferine  v.  Dunn,  4  John.  Cb. 
142;  see  Neafle  v.  Neafie,  7  John.  Oh.  1; 
Story  Eq.  PI.  §  798;  Wilcox  v.  Badger, 
6  Ohio,  406;  French  v.  French,  8  Onto, 
214;  Jenkins  v.  Eldredge,  8  Stoir,  299; 
Davis  V,  Hall,  4  Jones  £q.  (N.  C.)  801; 
Mickles  v.  Tbayer,  14  Alien,  121,  122; 
Foote  V.  Gibbs,  1  Gray,  412:  poH  "  Gen- 
eral nahare  of  decreet  and  oraert,^^  Such 
a  decree  is  conclusive  against  a  new  bill 
though  rendered  in  another  State.  Low 
9.  MuAsey,  41  Vt  893;  see  Brown  o.  Lex- 
ington and  Danville  B.R.  Co..  1  McCarter 
(N.  J.),  191.  For  how  far  the  dismissal 
of  a  bill,  by  a  plaintiff  suing  on  behalf  of 
himself  and  otners,  is  a  bar  to  another  suit 
by  persons  having  the  same  interest,  see 
Auker  V.  Walten,  8  Bear.  92,  97;  9  Jur. 


78 ;  and  ante^  pp.  289, 240.  One  assignee  of 
a  bankrupt  may  plead  the  allowance  of  a 
demurrer  by  one  of  his  co-assignees  to  the 
same  bill.  Tarleton  v.  Hornby,  1  Y.  &  C. 
£x.  838,  886. 
s  U.  Bed.  287. 

>  lb.  288. 

4  Jones  V.  Nixon,  Tounge,  869 ;  ante, 
p.  682. 

*  Order  XXIII.  18.  See  Cummins  v, 
Bennett,  8  Paige,  79:  Sears  v.  Jackson,  8 
Stockt.  (N.  J.)  46;  Burnbly  v.  Stalntou, 
24  Ala.  712. 

>  Countes4  of  Plymouth  v.  Bladon,  2 
Vem.  82;  ante,  p.  638;  poet,  Chap.  XLX.    ' 
$  4,  IClectioH, 

7  Ld.  Red  288;  Brandlyn  v.  Ord,  1 
Atk.  67  L 

8  See  Neafie  v.  Neafie,  7  John.  Gh.  1; 
Lyon  V.  Talhnadge,  14  John.  601;  Me- 
nude  V.  Delaire,  8  Desaus.  44. 

9  Minor  Canons  of  St.  Paul*s  v.  Crick- 
ett,  Wrightw.  80. 


660 


PLEAS. 


Ch.  XV.  §  2. 


and  be  con- 
clusive of 
plaintiff's 
rights; 

and  as  bene- 
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be  signed  and 
enrofled; 


how  pleaded, 
when  not 
signed  and 
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must  also  be  conclusive  of  the  rights  of  the  plaintifis  in  the  biU  to 
which  it  is  pleaded,  or  of  those  under  whom  they  claim ;  therefore, 
a  decree  against  a  mortgagor  and  order  of  foreclosure  enroUed, 
will  not  be  deemed  a  bar  to  a  bill  by  intervening  inciunbrancaB 
to  redeem,  although  the  mortgagee  had  no  notice  of  their  incum- 
brances.^ It  must  also  be  as  beneficial  to  the  pbuntafT  as  that 
which  might  be  obtained  in  the  second  suit.' 

The  decree  must  also  be  in  its  nature  final,  or  afterwards  made 
so  by  order,  or  it  will  not  be  a  bar ; '  therefore,  a  decree  for  an 
account  of  principal  and  interest  due  on  a  mortgage,  and  for  a 
foreclosure  in  case  of  non-payment,  cannot  be  pleaded  to  a  bill  to 
redeem,  unless  there  has  been  a  final  order  of  foreclosure.^ 

A  plea  of  a  decree  founded  on  a  particular  deed,  which  it  is  the 
object  of  the  second  suit  to  set  aside,  on  the  ground  of  fraad  dis- 
covered since  the  decree  made,  would  not  be  good.*  I^  however, 
a  bill  is  brought  to  impeach  a  decree,  on  the  ground  of  fraud  used 
in  obtaining  it  (which  may  be  done  without  the  previous  leave  of 
the  Court),  the  decree  may  be  pleaded  in  bar  of  the  suit,  with 
averments,  negativing  the  charges  of  firaud,  and  (if  interrogated) 
supported  by  an  answer  fully  denying  them."  It  is  presumed  also, 
that,  even  in  the  case  last  put,  of  a  bill  to  impeach  the  deed  upon 
which  a  decree  has  been  founded,  a  plea  of  the  decree,  snpparted 
by  similar  averments  and  answers,  would  be  good. 

A  decree  must  be  signed  and  enrolled,  or  it  cannot  be  taken 
advantage  of  by  plea :  ^  though  it  may  be  insisted  upon  by  way  of 
answer."  Although  a  decree  not  signed  and  enrolled  cannot  be 
pleaded  directly  in  bar  of  the  suit,  it  seems  that  it  may  be  pleaded 
to  show  that  the  bill  has  been  exhibited  contrary  to  the  nsosl 
course  of  the  Court,  and  ought  not,  therefore,  to  be  proceeded 
upon ;  *  for,  if  the  decree  had  appeared  upon  the  fiioe  of  the  bill, 
the  defendant  might  have  demurred :  ^  a  decree  not  signed  and 
enrolled  being  to  be  altered  only  upon  rehearing,  as  a  deoee 
signed  and  enrolled  can  be  altered  only  upon  a  bill  of  review." 


1  Morret  v.  Westeme,  2  Vem.  668 ;  see 
an/e,  p.  277;  Ld.  Ked.  288;  and  see  At- 
torney General  r.  Sidney  Sussex  College, 
Cambridge^  84  Beav.  664. 

3  Picklord  v.  Hunter,  6  Sim.  122,  129; 
Rattenbury  v.  Fenton,  C.  P.  Coop.  t. 
Brough.  60. 

8  Ld.  Red.  287 ;  see  Neafie  v.  Neafie,  7 
John.  Ch.  1 ;  Story  Eq.  PI.  §  791. 

4  Senhouse  v.  Earl,  2  Ves.  S.  450. 

»  Wing  V,  Wing,  2  Eq.   Ca.  Ab.  71, 
pi.  13. 
0  Ld.  Bed.  289;  Story  £q.  PL  §  794. 

7  Anon.,  8  Atk.  809;  Kinsey.v.  Kinsey, 
2  Yes.  S.  577 ;  but  see  Pearse  o.  Dobinson, 
L.  K.  1  £q.  241,  Y.  C  K. 

8  JHd,;  Charles  v.  Rowley,  2  Bro.  P. 


C.  ed.  Toml.  486;  Story  Eq.  PL  §  790; 
Davoue  o.  Fanning,  4  John.  Ch.  IML  It 
will  not  be  al.owed  on  the  bearing  waleM 
set  up  in  the  answer,  or  (if  enraUcd) 
pleaded.  Lyun  o.  Tallmadge,  I4Joha.6Al. 
A  prayer  in  the  answer,  that  th^pte^rdhm 
and  prvofs.  in  a  former  suit,  nuiy  be  maaa 
a  part  ot  the  cause,  doea  not  preseot  tke 
dtcrtt ;  and  althoufi^  it  be  copied  m  the 
transcript,  it  will  not  be  re^araed.  Gal- 
loway V.  Hamilton,  1  Dana,  676. 

»  Ld.  Red.  239;  Kinser  v.  Kjumt,  S 
Ves.  S.  677  n. 

^  VVortley  «.  Birkhead,  8  Atk.  €0»:  2 
Yes.  S.  671;  Lady  GruiTiBe  v. 
Bunb.  56. 

1^  1  I^.  Red.  289. 
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As  a  plea  of  this  kind  proceeds  upon  the  ground  that  the  same  Ch.  XV.  §  2. 
matter  was  in  issue  in  the  former  suit,  and  as  every  plea  that  is  set  '*^"> — "^ 
up  as  a  bar  must  be  ad  idevn^  the  plea  should  set  forth  so  much  of  Avenncnta 
the  former  bill  and  answer  as  will  suffice  to  show  that  the  same  ''®*****^' 
point  was  then  in  issue,  and  should  aver  that  the  allegations  as  to 
the  title  to  relief  were  the  same  in  the  second  bill  as  in  the  first;* 
and,  therefore,  where  the  defendant  pleaded  only  that  a  bill  was 
brought  for  an  account  and  a  decree  made,  Lord  Hardwicke  con- 
sidered the  plea  as  defective.'    Where  the  bill  seeks  to  impeach 
the  decree  on  the  ground  of  fraud,  the  alleged  fraud  must,  as  we 
have  seen,  be  negatived  by  averments  in  the  plea,  supported  by 
an  answer  ftdly  denying  the  circumstances  of  fraud  as  to  which 
the  defendant  is  interrogated.*    But  as  the  averments  negativing 
the  charges  of  fraud  are  used  merely  to  put  the  fact  of  fraud,  as 
alleged  by  the  bill,  in  issue  by  the  plea,  they  may  be  expressed  in 
the  most  general  terms,  provided  such  terms  are  sufficient  to  put 
the  allegations  of  the  bill  frilly  in  issue.     The  answer,  however.  Answer  in 
must  be  so  frill  as  to  leave  no  doubt  on  the  mind  of  the  Court  ""PI^'^ 
that,  if  not  controverted  by  evidence  on  the  part  of  the  plainti^ 
the  fact  of  fraud  could  not  be  established.* 

In  the  case  of  a  plea  of  a  former  decree,  the  plaintiff  should  Plaintiff 
obtain  an  order,  on  motion  or  petition  of  course,  for  an  inquiry  as  {JJqSii^^to 
to  the  truth  thereof;  •  and  if  the  fact  is  certified  to  be  true,  the  truth  of  plea, 
bill  will  be  dismissed,  unless  the  Court  should  otherwise  order.^ 
The  plaintiff  may,  however,  apply  to  vary  the  certificate,  and  thus 
bring  on  the  matter  to  be  argued  before  the  Court.'    He  may  also,  or  set  it  down 
if  he  conceives  the  plea  to  be  defective  in  point  of  form  or  other-  ^nt^' 
wise,  independently  of  the  mere  truth  of  the  fact  pleaded,  set  the 
plea  down  to  be  argued,  as  in  the  case  of  pleas  in  general.* 

As  the  ground  of  the  defence  by  plea  of  a  decree  signed  and  Decree  of  any 
enrolled  is,  that  the  matter  has  been  already  decided,  a  decree  of  ^fEo^jT 
any  Court  of  Equity,  in  its  nature  final,  or  made  so  by  subsequent 
order,  may  be  pleaded  in  bar  of  a  new  suit.^' 


1  Per  Lord  Hardwicke,  in  Child  v.  Gib* 
•on,  2  Atk.  608;  and  see  Mosh  o.  Anfi^lo- 
Egyptian  Nav.  Co.,  L.  R.  I.  Ch.  Ap.  108; 
12  Jur.  N.  S.  18  L.  C 

s  I>ady  T^ndonderry  v.  Baker,  8  Giff. 
128;  7  Jur.  N.  S.  662;  affd.  ib.  811;  9  W. 
B.768 

s  Child  V.  Gibson.  .u5«  tup. ;  Bftnk  of 
Michigan  o.  Williams,  Barring.  Ch.  210; 
Gates  V.  Loftus,  4  Monroe,  489. 

4  Ld.  Red.  289. 

ft  I^.  Red  289;  see  ante,  p.  660.  Where 
«  biU  charged  misrepresentation,  coercion, 
and  fr^ud  in  procuring  the  r  -lease  of  a 
debt,  and  a  deftgndant  put  in  a  plea  and 
answer,  and  in  his  plea  in<«isted  on  the  re- 
lease in  bar,  without  noticing  the  allega- 
tioa  of  fraud,  though  in  the  answer  it  was 


Ailly  met  and  denied,  it  was  held  that  the 
plea  was  bad.  Allen  «.  Randolph,  4  John. 
Ch.  698. 

>  Ord.  XIY.  6.  For  forms  o^  motion 
and  petition,  see  Vol.  III. 

7  Ld.  Rea.  806;  and  see  Jones  v.  Se- 
gueira,  1  Phil.  82,  84;  6  Jur.  183;  Tarle- 
ton  9.  Barnes,  2  Keen,  682-,  685;  Morgan 
V.  Morgan,  1  Atk.  58. 

8  Ld.  Red   805. 
»  Ibid. 

10  Ld.  Red.  246;  Fitzgerald  v,  Fitzger- 
ald, 6  Bro.  P.  C.  ed.  Toml.  667 ;  see  also 
Jones  V.  Nixon,  Tonnge,  859;  and. see 
Ord.  XIV.  7,  and  ante^  p  682,  as  to  plea 
of  pending  suit  in  another  Court  of  Equity. 
See  Ferguson  «•  Miller,  5  Ham.  460;  Hughes 
V.  Blake,  6  Wheat  458. 
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FLEA8. 


Ch.  XV.  §  2. 


Plea  of  mat- 
ters of  record 
not  in 
Equity: 

(1.)  Fine  and 
non-claim. 

ArermentB. 


Fines  abol- 
ished by  3  &4 
Will.  TV.  c 
74,  §2. 


(9.)  Common 
recovery. 


Recoveries 
abolished  by 

3  &  4  wm. 

IV.c.74,5  2. 


Form  of  plea. 


(3.)  Judg- 
ment of  a 
Court  of 
ordinary 
jurisdiction: 


A  plea  in  bar  of  matters  of  record,  or  of  matters  in  the  nature 
of  matters  of  record  in  some  Court,  not  being  a  Court  of  Eqmtj, 
may  be:  (1.)  Fine;  (2.)  Recovery;  (3.)  Judgment  at  Law,  or 
Sentence  of  some  other  Court. 

(1.)  A  fine  is  a  record  of  the  Court  in  which  it  has  been  levied, 
and,  if  levied  on  or  before  the  31st  of  December,  1833,^  is  equally 
good  as  a  bar  in  Equity  as  it  is  at  Common  Law,  providc^d  it  be 
pleaded  with  proper  averments.^  Li  a  plea  in  Equity  of  a  fine  and 
non-claim,  the  same  strictness  is  required  as  at  Law;  therefore, 
where  a  defendant,  instead  of  averring  positively  that  the  party 
levying  the  fine  was  actually  seised,  averred  that  he  was  seised,  or 
pretended  to  be  seised,  the  plea  was  held  to  be  bad.'  A  plea  of  a 
fine  and  non-claim  can  now  only  be  made  use  of  where  the  fine 
has  been  levied  on  or  before  the  31st  of  December,  1833 :  the  3  A 
4  WilL  lY.  c.  74,  having  abolished  that  species  of  assurance  firom 
that  date,  and  substituted,  in  its  stead,  a  more  simple  form,  by 
deed  enrolled  in  the  High  Court  of  Chancery,  within  slz  months 
firom  the  date  thereof;  and  such  deed  and  enrolment  may  now  be 
pleaded,  instead  of  a  fine. 

(2.)  A  common  recovery  duly  suffered,  like  a  fine,  is  a  record  of 
the  Court  in  which  it  has  been  suffered ;  and  if  it  has  been  suffered 
on  or  previously  to  the  31st  of  December,  1833,  such  recovery  may 
be  pleaded  in  Equity,  as  well  as  at  Law,  if  the  estate  limited  to 
the  plainti^  or  under  which  he  claims,  is  thereby  barred.^  Since 
the  statute  3  &  4  Will.  lY.  c.  74,  common  recoveries  oaxi  be  no 
longer  suffered ;  but  where  an  estate  tail  has  been  barred,  by  the 
execution  of  a  deed  enrolled  in  the  Court  of  Chancery,  according 
to  the  provisions  of  that  Act,  such  deed  and  enrolment  may  be 
shown  to  the  Court,  by  plea,  instead  of  a  recovery.  The  form  of 
a  plea  of  a  recovery  appears  to  be  nearly  the  same  in  Equity  as  at 
Law.  Li  Attomey-  GenercU  v.  StUtan^^  the  suffering  of  the  recov- 
ery appears  to  have  been  averred  in  the  following  form:  ^Thal 
Thomas  Sutton,  the  testator's  nephew,  being  tenant  in  tail  by  the 
will,  had  suffered  a  common  recovery,  and  thereby  barred  the 
charities," 

(3.)  The  judgment  of  a  Court  of  ordinary  jurisdiction,  is  also  a 
matter  of  record,  which  may,  in  general,  be  pleaded  in  bar  to  a 
suit  in  Chancery,  provided  such  judgment  has  finally  determined 
the  rights  of  the  parties.*    Thus,  a  judgment  of  a  Court  of  Com- 


1  See  8  &  4  Will.  IV.  c.  74,  §  2. 

s  Ld.  Red.  261;  Thynne  v.  Cury,  W. 
Jones,  416;  Salisbury  v.  Bageot,  1  Ch. 
Ca.  278;  2  Swanst.  608,  610;  Watkins  v. 
Stone,  2  S-  &  S.  660,  678;  Stoir  v.  Lord 
Windsor,  2  Atk.  680,  682;  see  Story  £q. 
PI.  §  771  et  teq.  For  furm  of  such  plea 
see  2  Van  Hey.  100. 


<  Storv  «.  I^rd  Windsor,  2  Alk.  ttSt, 
682;  Dobson  v.  Lesdbeater,  18  Vca.  ass^ 

4  Ld.  Red.  268;  Attornej-GciMnl  sl 
Satton,  1  P.  Wms.  768. 

6  1  F.  Wms.  764;  8  Bro.  P.Ced.  TonL 
76;  Plunkett  v.  Cayendisb,  1  R  &  M  7U» 
718. 

0  Ld.  Bed.  268;  see  Cammann  «.  Tnp> 
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men  Pleas  in  a  writ  of  right,^  or  a  verdict  and  judgment  entered  Ch.  XV.  §  a. 
thereon  in  a  Court  of  Common  Law,  have  been  held  to  be  a  good  '*^">'  — ' 
bar  in  a  Court  of  Equity,  for  the  same  matter.^    So  it  seems,  that  Courts  of 
a  plea  of  a  nonsuit,  in  an  action  of  trover,  has  been  allowed  as  a  j^^^ 
good  plea.* 

In  Behrens  v.  PavU^^  a  plea,  that  a  verdict  and  judgment  in  Lord  Mayor's 
the  Lord  Mayor's  Court  had  been  obtained  by  the  defendant  ^^^^ 
against  the  plaintiff,  on  the  same  matter  in  respect  of  which  relief 
was  sought  by  the  bill,  was  allowed  by  Lord  Langdale  M.  R.  on 
the  ground  that  the  Lord  Mayor's  Court  was  a  Court  of  competent  . 

jurisdiction  to  decide  the  case ;  and,  although  the  decision  of  the 
Master  of  the  Rolls  was  afterwards  overruled  by  Lord  Cottenham, 
in  Behrens  v.  Sietoekingf  it  was  merely  upon  the  ground  of  an 
informality  in  the  plea,  in  not  showing  that  the  subject-matter  of 
the  suit,  in  the  Lord  Mayor's  Court,  was  the  same,  and  that  the 
proceedings  were  taken  for  the  same  purpose. 

It  is  not  necessary  that  the  Court,  the  judgment  of  which  is  other  Courts: 
pleaded,  should  be  a  Court  of  Common  Law ;  the  sentence  of  any  " 
Court  may  be  a  proper  defence  by  way  of  plea.    Thus,  it  seems 
that  a  sentence  of  a  Court  of  Admiralty  will,  if  properly  pleaded,  Court  of 
be  a  good  plea.*    And  so  may  a  sentence  of  a  Court  of  Probate;  ^<*™»«*^» 
therefore,  a  will  and  probate,  even  in  the  conmion  form,  may  be  pr^bato; 
pleaded  to  a  bill  by  persons  claiming  as  next  of  kin  to  a  person 
supposed  to  have  died  intestate.^     K  fraud  in  obtaining  the  will  is  where  finmd 
alleged,  that  is  not  a  sufficient  equitable  ground  to  impeach  a  pro-  *^®8«<l' 
bate :  for  the  parties  may  resort  to  the  Court  of  Probate,  which  is 
competent  to  determine  the  question  of  fraud,*  imless  indeed  the. 
case  be  one  in  which  the  fraud  has  not  gone  to  the  whole  will,  but 
only  to  some  particular  clause,  or  in  which  it  has  been  practised  to 
obtain  the  consent  of  the  next  of  kin  to  the  probate :  in  which 


hagan,  1  Sazton  (N.  J. ),  28 ;  Story  Eq.  PI. 
§778,  and  note;  Standish  o.  Parker,  2 
rick.  (2d  ed.)  22,  and  notes,  1,  2,  8,  and 
cases  cited ;  Van  Wych  v.  Seward,  1  Edw. 
827.  A  jadgment  on  the  merits,  which 
will  bar  any  other  snit  at  Law  on  the  Rame 
cause  of  action,  will  also  bar  a  suit  in 
Chsncerv  on  the  same  caa«e  of  action. 
Hunt  «.'  Terril,  7  J.  J.  Mflrsh.  68,  70.  A 
judgment  on  either  a  special  verdict  or  on 
demurrer  to  evidence  has  this  effect-  TftidL 

1  Sidney  v.  Perrv,  cited  Ld.  Red.  254. 

«  Wilcox  V  Stuft,  1  Vem  77;  Bluck  ». 
Elliot,  Rep.  t.  Finch,  18;  Pitt  v.  Hill,  t6. 
70;  Temple  o.  Lady  Baltinglase,  t&.  276; 
Williams  v.  Lee,  8  Atk.  228;  and  fcvt  the 
Plea  in  that  case,  see  Beames  on  Pleas, 
887.  For  the  effect  of  apudgment  at  Law, 
when  giTen  in  evidence  m  a  suit  in  Equity, 
see  Pearce  o.  Gray,  2  Y.  &  C.  C.  C  822, 
826;  Protheroe  v.  Forman,  2  Swanst  227, 


281;   Hairison  «.  Nettleship,  2  M.  &  K. 
423    426 
«'  Wilcox  t>.  Sturt,  1  Vem.  77. 

4  1  Keen,  466,  468. 

5  2  M.  &  C.  602,  608. 

*  Parkinson  v.  Lecras,  cited  Ld.  Red. 
267. 

T  Jauncy  v.  Scaley,  1  Vem.  807;  Ld. 
Red.  267;  see  also  Penvill  9.  Luscombe,  2 
J.  &  W.  201,  208;  Barrs  o.  Jackson,  1 
Phil.  682;  9  Jur.  609;  1  T.  &  C  C  C. 
585,696;  7  Jur.  64. 

8  Ld.  Red.  267;  Archer  r.  Mosse,  2 
Vem.  8;  Nelson  9.  Oldfleld,  t6.  76;  At- 
torney-General 9.  Ryder,  2  Chn.  Ca.  178; 
Plume  9.  Beala,  1  P.  Wms.    888;    Ste- 

Ehenton  9.  Gardiner,  2  P.  Wms.  286; 
lennet  9.  Vade,  2  Atk.  824;  Kerrick  9. 
Bransby,  7  Bro.  P.  C.  ed.  Toml.  487; 
Meadows  9.  Duchess  of  Kingston,  Amb. 
766,  761;  Griffiths  9.  Hamilton,  12  Ves. 
298,  807;  Stoiy  Eq.  PI.  {  782. 
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Fordgn 
probate. 


Decree  of 
the  Irish 
Chancex7i 
after  issue 
deoisavit  vel 


noil. 


Sentence  of 
a  foreign 
Court, 

having  full 
jurisdiction; 


unless  equi- 
table circum- 
stances 
against  it; 


where  no 
equitable 
grounds  to 
ayoid  it. 


cases  the  Court  has  laid  hold  of  these  circnmstances  to  declare  the 
executor  a  trustee  for  the  next  of  kin.^  Where  there  are  no  such 
circumstances  in  the  case,  the  probate  of  the  will  is  a  clear  bar  to 
a  demand  ,of  personal  estate.^  And  where  a  testator  died  in  a 
foreign  country,  and  left  no  goods  in  any  other  country,  probate 
of  his  will,  according  to  the  law  of  that  country,  was  determined 
to  be  a  sufficient  defence  i^ainst  an  administrator  appointed  in 
England :  *  but  such  foreign  probate  will  not  do,  if  there  are  any 
goods  in  England :  for  in  that  case  the  will  must  be  proved  here. 
So  also  a  decree  of  the  Court  of  Chancery  in  Ireland,  after  a  ver- 
dict upon  an  issue  clevisavit  vet  noTt,  does  not  determine  the  valid- 
ity or  invalidity  of  the  will,  so  far  as  it  relates  to  lands  in  England, 
and  cannot  be  pleaded  in  bar  to  a  suit  here.^  It  is  not,  indeed, 
necessary  in  every  case,  that  the  Court  whose  sentence  is  pleaded 
should  be  an  English  Court:  the  sentence  of  a  foreign  Court 
may  be  a  proper  defence  by  way  of  plea ;  but  the  plea  must  show 
that  the  Court  pronouncing  the  sentence  had  full  jurisdiction  to 
determine  the  rights  of  the  parties ;  ^  that  the  subjects  in  question, 
and  the  issue,  were  the  same :  that  the  cause  was  decided  on  the 
merits,  and  that  the  sentence  pleaded  was  final,  and  not  an  inter- 
locutory proceeding.' 

Although  a  final  judgment  of  a  Court  of  competent  jurisdiction, 
whether  in  this  or  any  other  country,  will,  as  we  have  seen,  operate 
as  a  bar  to  a  claim  for  the  same  matter  in  a  Court  of  Equity,  yet 
if,  from  any  circumstance,  such  as  fraud,  mistake,  or  surprise,  it  is 
against  conscience  that  the  defendant  should  avail  himself  of  such 
a  bar,  a  Court  of  Equity  will  interfere  to  set  it  aside.*^  Where, 
however,  a  bill  for. that  purpose  is  filed,  the  defendant  may  plead 
the  judgment  in  bar,  negativing  by  averments,  and  (if  interrogated 
as  to  them)  denying  by  answer,  the  equitable  circumstances  alleged 
in  the  bill,  upon  which  the  judgment  is  sought  to  be  impeached. 

It  is  to  be  observed,  that  where  a  bill  itself  states  a  sentence  of 
another  Court,  without  alleging  any  equitable  matter  to  avoid  it, 


1  Ld.  Red.  267;  Bameslv  v.  Powel,  1 
Ve^.  S.  284,  287;  Harriot  v.  Harriot, 
1  Stran.  666;  Headows  v.  Duchess  of 
Kingston,  Amb.  762,  768;  Allen  v. 
MTherson,  I  Phil.  188,  148;  Gingell  v. 
Home,  9  Sim.  689, 548;  UindHon  v.  Weath- 
erell,  6  De  G.,  M.  &  G.  801;  18  Jur.  499; 
1  Sm.  &  G.  604;  Dimes  v.  Steinberg,  2  Sm. 
&  G.  76 

Ld.  Red.  258. 

Jauncy  v.  Sealey,  1  Vera.  897. 

«  Boytte  V,  CoIdou«h,  1  K.  &  J.  124. 

^  Ld.  Red.  256;  Newland  v.  Horseman, 
1  Vera.  21;  2  Ch.  Ca.  74;  Burrows  v. 
Jemineau,  Sel.  Ca.  in  Ciia.  69;  1  Dick. 
48;  GHge  V.  Bulkeley,  8  Atk.  215;  White 
V.  Hall,  12  Ves.  821,  324;  see  aNo  Hen- 
derson V.  Henderson,  8  Hare,  100,  115; 


Farquharson  «.  Seton,5  Russ.  46, 68;  Har- 

2ui9  of  Breadalbane  o.  Chandos,  2  H.  & 
J.  711,  782;  Storv  Eq.  PL  §  788;  Story 
Confi.  Laws,  684-^18. 

<  Garcias  r.  Ricardo,  14  Sim.  265,  271 ; 
8  .Jur.  1087;  S.  C.  on  appeal,  «om.  Ri- 
cardo v.  Gxrcias,  12  CL  &  Iiin.  868;  9  Jur. 
1019;  SamudM  r.  Furtado.S  Bro.  C.  C.  70, 
72;  Ostell  v.  Lepsffe,  2  i>e  G.,  H.  &  G. 
892,  895;  5  De  G.  &  S.  95;  16  Jur.  404; 
Hunter  V.  Stewart,  8  Jur.  N.  S  817;  10 
W.  R.  176,  L.  C;  see  also  Reimers  «. 
Drace,  28  Beav.  146;  8  Jur.  N.  S.  147;  2 
Seton  (SdKng  ed.),  882. 

7  As  to  the  circumstances  which  will  he 
sufficient  to  impeach  a  verdict  and  judg- 
ment in  Equity,  see  Williams  v.  Lee,  8 
Atk.  223;  Samuda  v,  Furtado,  vbi  tup. 
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a  plea  of  that  sentence  will  not  hold :  becanse  it  brings  forward  no  Ch.  XV.  §  2. 

new  matter,  and  the  defendant  ought  to  have  demurred.^    Where 

a  bill  was  filed  by  an  executor,  who  had  assented  to  a  specific 

bequest,  to  set  aside  a  verdict  and  judgment  in  trover,  obtained  by 

the  specific  legatee,  on  the  ground  that  trover  would  not  lie  for  a 

legacy,  and  that  the  damages  given  by  the  jury  were  excessive, 

and  the  defendant  pleaded  the  verdict  and  judgment  in  bar,  the 

plea  was  allowed ;  *  but  it  may  be  doubted  whether  the  defence 

ought  not  to  have  been  by  demurrer,  as  there  was  no  allegation  in 

the  bill  requiring  averment  in  support  of  the  plea.*    Upon  this 

principle,  where  the  probate  of  a  will  is  impeached  on  the  ground 

of  firaud  used  in  obtaining  it,  the  defence  should  be  by  demurrer : 

because  fraud  not  being  a  sufiicient  equitable  ground  to  impeach 

the  probate,*  the  mere  setting  up  of  a  probate,  which  appears  upon 

the  bill  is  not  a  sufficient  averment  of  a  new  fact  to  support  a 

plea. 

8.  Pleas  in  bar  of  matter  in  pais  only  are,  principally :  (1.)  A  3.  Keas  of 
stated  account ;  (2.)  A  release;  (3.)  An  award;  (4.)  An  agree- 
ment ;  (5.)  A  title  founded,  either  on  adverse  possession,  or  on  a 
will,  or  conveyance,  or  other  instrument  affecting  the  right  of  the 
parties ;  (6.)  A  purchase  for  valuable  consideration,  without  notice 
of  the  plaintiff's  title. 

(1.)  A  plea  of  a  stated  account  is  a  good  bar  to  a  bill  for  an  (i.)  stated 
account;*  for  there  is  no  rule  more  strictly  adhered  to  in  this  *«»«»nt: 
.Court  than  that,  when  a  defendant  sets  forth  a  stated  account,  he 
shall  not  be  obliged  to  go  upon  a  general  one.* 

In  order  to  support  a  plea  of  a  stated  account,  it  must  be  shown  miut  be  final; 
to  have  been  final ;  it  is  not  sufficient  to  allege  that  there  has  been 
a  dividend  made  between  the  parties,  which  implied  a  settlement ; 
for  a  dividend  may  be  made  upon  a  supposition  that  the  estate 
will  amount  to  so  much,  but  may  be  still  subject  to  an  account 
being  stated  afterwards.''    A  plea  of  a  stated  account  must  show  and  in  wiit- 
that  it  was  in  writing,  and  likewise  the  balance  in  writing,  or  at  ^s; 
least  set  forth  what  the  balance  was.*    It  does  not,  however,  seem 
to  be  necessary  to  aver,  that  the  account  was  settled  between  the 


matters 
in  pais: 


1  T^.  Red.  266. 

s  Williams  v.  Lee,  8  Atk.  228. 

S  Ld.  Red.  266. 

^  Ante,  p.  612. 

*  Ld.  Red.  269;  Dawson  v.  Dawson,  1 
Atk.  1;  Chappedelnine  v.  Dechenaux.  4 
Cranrh,  806 ;  see  the  fonn  of  a  plea  of  a 
stated  account,  Willis,  550.  What  will 
eonstitute  a  fttnted  acconnt  in  the  sense  of 
a  Coart  of  Equiry.  is  in  »ome  mensore  de- 

r indent  on  the  circamstances  of  the  case. 
Stonr  £q.  Jur.  §  626.  A  tUUed  account 
Eiipcrly  exists  only  where  the  accountt 
▼e  been  examined,  and  the  balance  ad- 


mitted as  the  trne  balance  between  the 
|>arties,  without  having  been  paid.  When 
the  balance  thus  admitted  is  paid,  the  ac- 
count is  deemed  a  tettUd  account  Endo 
V.  Caleham,  1  Yonnge,  806;  Capon  v. 
Miles,  18  Price,  767;  Weed  v.  Small,  7 
Paige,  678;  1  Stoiy  £q.  PI.  §  708. 

*  Hnmner  o.  Thorpe,  2  Atk.  1;  Coop. 
Eq.  PI.  277;  see  also  Carmichael  v.  Car* 
michiiel,  2  Phill.  101,  104;  10  Jnr.  908;  1 
Story  Eq.  Jnr.  6  627. 

7  bawBon  V.  Dawson,  1  Atk.  1. 

•  Bark  v  Brown,  2  Atk.  890. 
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tniere  errors 
and  mistakes 
only  are 
proved. 


Of  surcharg- 
ing and 
falsifying. 


All  the  errors 
need  not  be 
proved  at  the 
nearing. 


Errors  in  lawi 
or  fact  may  I 
be  shown.       t 


Leave  to 
surcharjipe 
and  falsify 
ismntoal. 


The  case,  however,  is  different,  where  errors  or  mistakes  only  are 
shown  to  exist  in  the  account :  for  there  the  account  will  not  be 
opened,  but  the  party  will  be  permitted  merely  to  sarcluu^  and 
fiilsify  it.^  This  is  an  important  distinction:  because,  where  an 
account  is  opened,  the  whole  of  it  may  be  unravelled,  and  the  par- 
ties will  not  be  bound  by  deductions  agreed  upon  between  them 
on  taking  the  former  account ;  ^  but  where  a  party  has  liberty  to 
surcharge  and  falsify,  the  orms  probandi  is  always  on  the  party 
haying  the  liberty :  for  the  Court  takes  it  as  a  stated  account  and 
establishes  it;  but  if  the  party  can  show  an  omission  for  whidi 
there  ought  to  be  credit,  it  will  be  added  (which  is  a  snrchaige), 
or  if  any  wrong  charge  is  inserted  it  will  be  deducted  (which  is  a 
falsification) .•  This,  however,  must  be  done  by  proof  on  his  side.* 
In  some  cases,  where  the  circumstances  would  justify  opening  the 
account,  the  Court  will  only  give  leave  to  surcharge  fmd  Msify,  if 
it  is  satisfied  that  it  will  in  that  manner  best  do  justice  betweeo 
the  parties.* 

It  is  to  be  noticed  here,  that  although  a  party  seeking  to  open  a 
settled  account,  must  specify  the  errors  he  insists  upon,*  it  is  not 
necessary  that  he  should,  at  the  hearing,  prove  all  the  errors  speci- 
fied in  his  bill.^  If  he  proves  some  of  them,  he  entitles  himself  to 
a  decree,  giving  him  liberty  to  surcharge  and  falsify.*  Where 
parties  are  at  liberty  to  surcharge  and  fiilsify,  they  are  not  confined 
to  mere  errors  of  fact,  but  they  may  take  advantage  of  errors  in 
Law ;  ^  and  where  one  party  is  allowed  to  surcharge  and  fidsify, 
the  other  may  do  so  too.^* 


the  trustee  cannot  protect  himself  from 
discovery  of  the  vouchers,  S.  C. 

1  Vernon  t>.  Vaudry,  2  Atk.  119;  Brown  • 
f>.  Van  Dyke,  4  Hnlst.  Ch. (N.J.)  796.  The 
hurden  of  showing  errors  is  on  him  who 
receives  an  account  without  objection. 
Baker  V.  Biddle,  1  Bald.  894;  Bainbridge 
V.  Wilcncks,  ib.  686,  640;  Chappedelaine 
V.  Dechenaux,  4  Cranch,  208:  Lock  o. 
Armstrong,  2  Dev.  &  Bat.  Eq.  147;  Wilde 
V.  Jenkin«,  4  Paige,  481 ;  Murray  v.  Tol- 
land, 8  John  Ch.  669;  Honore  v.  Colmew- 
nel,  i  J.  J.  Marsh.  417 ;  Bull  'ck  «.  Bovd, 
2  Edw.  Ch.  298;  Troup  o.  Hsieht,  1  Hopk. 
289;  Browneli  v.  Brownell,  2  Bro.  C.  C 
(Perkins's  ed.)  62,  and  notes.  In  the  ca^e 
of  transactions  between  trustee  and  eeatvi 
que  truit,  or  guardian  and  ward  (Browneli 
V.  Browneli,  2  Bro.  C-  C.  62),  or  between 
solicitor  and  client  (Matthews  v.  Wall- 
wyn,  4  Ves.  126),  the  Court  allows  a 
greater  latitude. 

s  Osborne  v.  Williams,  18  Ves.  879, 
882. 

«  Pit  V,  Cholraondeley,  2  Ves.  S.  665; 
Hei^hin^on  v.  Qrant,  1  Phil.  600.  For  an 
explanation  of  the  terms  turcharge  and 
faliifu.see  1  Story  Eq.  Jur.  §  626. 


«  Allftej  V.  AWfnj,  1  M*N.  &  G.  «, 
94;  13  Jar.  269. 

<  Ante,  p.  871.  A  general  char]^  is 
not  sufficient,  specific  errors  m«si  hi 
pointed  out  Calvito.  HHrkham*  8  H«w. 
(Miss  )  848;  Mebane  v.  Mebane,  1  bed. 
£q.  408 ;  De  Montmorency  v.  IleveroBx,  1 
Dru.  &.  W.  119 ;  Leaycralt  r  Deiopsrr, 
16  Wend.  88;  Baker  v.  Biddle,  1  Bal^ 
894,418;  Bainbridge  v.  Wilcox,  d.  6N. 
640;  Consequa  v.  Fanning,  8  Jolui.  Cb. 
687;  S.  C.  17  John.  611;  1  Storv  Ea.  J  v. 
§§  628,  627;  Browneli  r.  BrowneU,  2  Bl«. 
C.C  (Perkins>  ed  )  62,  notes;  Wc«d  a. 
Small, '7  Paige,  678;  Hobart  t.  ADdivwi, 
21  Pick.  676;  Chappedelaine  v.  Decbs- 
naux,  4Craneh,  806;  Bullock  9.  Bonrd,t 
Edw.  Ch.  298;  Phillips  9.  Bekles,  2  VMw. 
Ch.  1 ;  Stougfaton  r.  Lynch,  2  John.  Ck. 
609;  Story  Eq.  PI.  §  809. 

7  Anon.,  2  Freem.  62;  Chamben  «. 
Gold  win,  6  Ves.  884,  837;  DawaonnDaw- 
son,  1  Atk.  1;  Drew  «.  Power,  1  Sc^  Ib 
Lef.  192. 

>  Twogood  V  Swanston,  6  V<>a.  486. 

«  Roberts  v.  Kuffin,  2  Atk.  lU. 
i<»  1  Mad.  Ch.  144. 
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It  is  to  be  remarked,  however,  that  altbougli  an  admission  by  Ch.  XV.  §  2. 
the  defendant  in  the  answer  accompanying  his  plea,  of  an  error  in  ''—    y — — ' 
the  stated  account,  may  be  sufficient  evidence  to  induce  the  Court  Where  error 
to  open  the  account,  the  mere  circumstance  that  the  defendant,  before  suit 
after  the  account  was  settled,  confessed  that  there  was  an  error  in 
the   account,  and   before  suit  corrected  it  and  paid  over  the 
amount,  is  not  a  ground  upon  which  the  Ck>urt  will  make  such  a 
d^cree.^ 

(2.)  If  the  plaintiff  or  a  person  under  whom  he  claims,  has  (2.)  A  release. 
released  the  subject  of  his  demands,  the  defendant  may  plead  the 
release  in  bar  of  the  bill,'  whether  executed  before  or  after  the 
filing  of  the  bill ;  *  and  this  will  apply  to  a  bill  praying  that  the 
release  may  be  set  aside :  ^  in  which  case,  the  defendant  must  deny 
the  equitable  circumstances  charged  for  the  purpose  of  impeaching 
the  release,  by  averments  in  the  plea,  and  also  by  thb  answer  in 
support  of  the  plea,  if  interrogated  as  to  them/ 

A  release,  however,  to  be  an  effectual  bar  to  an  account,  must  ^i^^^  ^  ^^ 
be  under  seal :  otherwise,  it  ought  to  be  pleaded  as  a  stated  account  good  release, 
only.*  But  although  it  is  necessary  that  a  release,  when  insisted 
upon  as  such,  should  have  been  seided  and  delivered,^  there  is  no 
authority  for  saying  that  it  must  have  been  signed.*  It  seems, 
that  where  a  person  taken  in  execution  on  a  judgment  has  been 
discharged  by  his  creditor's  express  order,  such  discharge,  being  a 
release  of  the  debt,  may  be  pleaded  in  bar  to  a  bill  to  have  satis- 
£iCtion  of  the  judgment.* 

In  a  plea  of  release,  the  defendant  must  set  out  the  consideration  rorm  of  plea, 
upon  which  it  was  made ;  for  every  release  must  be  founded  on 
some  consideration :  otherwise  fraud  will  be  presumed.^*  A  plea 
of  a  release,  therefore,  cannot  extend  to  the  discovery  of  the  consid- 
eration ;  and  if  that  is  impeached  by  the  bill,  the  plea  must  be 
assisted  by  averments,  covering  the  ground  upon  which  the  con- 
aideration  is  so  impeached ;  ^^  therefore  where  there  was  a  bill  for 


1  Davis  V.  Spurlioff,  1  R.  &  M  64,  67. 

s  Ld.  Ked.  261;  Bower  9.  Swadlin,  1 
Atk.  294;  TauDton  v.  Pepler,  6  Mad.  166; 
Clarke  v.  £ari  of  Ormonde,  Jac.  116;  Roche 
«.  Morgell,  2  Sch.  &  Lef.  721. 

s  Sergrove  9.  Ilayhew,2  M'N  &  G.  97, 
99:  14  J  nr.  158. 

^  Ld.  Red.  261. 

•  L4.  Red.  261,  n.;  Llovd  v.  Smith,  1 
Anat.  268;  Freeland  v.  Jonneon,  ib.  276; 
Walter  v.  Glanville,  5  Bro.  P.  0.  ed.  Toml. 
666;  Roche  0.  Morgell,  2  Sch.  &  Lef.  727; 
Sanders  e.  King,  6  Mad.  61,64,  cited  2  S. 
&  S.  277;  see  also  Parker  v.  Alcock,  1  Y. 
&  J.  482. 

•  Ld.  Red.  268. 

7  The  plea  should  state  that  the  releasa 
was  under  seal;  but  this  does  not  seem  to 
be  indispensable.  Phelpe  v.  Sproule,  1  M. 
&  K.  281,  286. 

•  TauAtoov.  Pepler,  6  Mad.  166. 


^  Beames  on  Pleas,  221;  Beatniff  v. 
Gardiner,  2  £q.  Ca.  Ab.  78,  PI.  20. 

y^  Ld.  Red.  261;  Roche  v.  Morgell,  tUn 
tup.  A  plea  of  release  to  a  bill  for  an  ac- 
count is  msufficient,  unless  it  sets  out  by 
way  of  averment  the  accounts  which  form 
its  consideration.  Brooks  v.  Sutton,  L.  R. 
6  £q.  861. 

11  Ld.  Red.  261,  262.  Story  E<i.  PI.  §§ 
796,  797.  Where  the  consideration  for  a 
release  is  the  general  settlement  of  ac- 
counts, and  such  settlement  is  impeached 
in  the  bill,  this  must  be  met  by  a  plea,  and 
be  supported  by  an  answer  denying  the 
imputations  charged  in  the  bill.  Purker 
V.  Alcock,  1  Y.  &  J.  482;  Fish  v.  Miller,  6 
Paige,  26;  Allen  9.  Randolph,  4  John  Oh. 
698;  Bolton  9.  Gardner,  8  Paige,  278; 
Stonr  £q.  PI.  §  797;  Peck  v.  Burgess, 
Walk.  CL  486. 


670 


fleas; 


Ch.  XV.  §  2. 


Parol  agree- 
ment to 
waive  all 
acconnts. 


(8.)  An 
award: 


Where  the 
matters  in  the 
bill  were 
referred  after 
biU  filed. 


Covenant  or 
agreement  to 
refer  to 
arbitration 
cannot  be 
pleaded. 


an  acconnt  and  a  discovery  of  dealinge  between  the  parties,  lo 
which. a  release  was  pleaded,  and  it  appeared  that  the  release  wm 
founded  on  an  account  of  those  dealings  made  up,  Lord  Hardwid^ 
held  it  to  be  bad :  because  it  extended  to  a  discovery  of  those 
dealings,  and  of  the  account  so  made  up.^ 

In  the  case  of  Brown  v.  Perkins^  to  a  bill,  by  the  executors  of 
a  deceased  partner,  for  an  account  of  the  dealings  and  transactioni 
of  a  partnership,  the  defendant  pleaded  a  parol  agreement  between 
himself  and  the  testator,  to  the  effect  that  all  accounts  between 
them  should  be  waived.  Sir  James  Wigram  Y.  C.  seemed  to  be 
of  opinion,  that  such  a  plea  might  be  a  good  defence  to  a  bill 
for  an  account ;  but  he  was  of  opinion,  upon  the  construcdoD  of 
the  agreement  in  the  case  before  him,  that  it  must  be  understood 
as  importing  that  the  defendant  took  upon  himself  the  liabilities 
of  the  partnership ;  and  he  held  the  plea  bad :  because  it  was  not 
supported  by  negative  averments,  showing  that  the  plaintiirs 
testator's  estate  was  discharged  from  all  Uability  in  req>ect  of  the 
partnership. 

(3.)  An  award  may  be  pleaded  in  bar  to  a  bill,  which  seeks  to 
disturb  the  matter  submitted  to  arbitration.'  It  may  likewise  be 
pleaded  to  a  bill  to  set  aside  the  award  and  open  the  acooiint ;  and 
it  is  not  only  a  good  defence  to  the  merits  of  the  case,  but  likewise 
to  the  discovery  sought  by  the  bill.* 

It  seems  doubtful  whether  an  award,  made  under  an  agreement, 
entered  into  after  the  bill  has  been  filed,  to  refer  the  matter  of  tiie 
suit  to  arbitration,  can  be  set  up  in  bar  to  the  bill  by  a  plea,  in  Uie 
nature  of  a  plea  puis  darrein  conHnuance  at  Law ;  the  ol:ject  in 
view  can,  however,  be  much  more  effectually  obtained  by  an  ap- 
plication to  stay  proceedings  in  the  cause.* 

Although  an  award  duly^made  will  be  a  good  plea  in  bar  to  a 
bill,  for  the  matters  concluded  by  it,  a  covenant  or  agreement  to 
refer  disputes  to  arbitration,  as  it  cannot  be  m^^  the  subject  of  a 
bill  for  a  specific  performance,*  cannot  be  pleaded  in  bar  to  a  bill 


1  Salkeld  v.  Science,  2  Ve8.S.  107, 108; 
Roche  V.  Morgell,  ti^'  n^. 

s  1  Hare,  564,  669;  6  Jur.  727. 

8  Tittenson  v.  Petit,  8  Atk.  529;  Far- 
rin^on  v.  Chute,  1  Vem.  72.  As  to  the 
f unsdiction  of  the  Court  over  awards,  see 
Harding  v.  Wickham,  2  J.  &  H.  676: 
Smith  v.  Whitroore,  10  Jur.  N.  S.  65;  12 
W.R.244,  V.C.  W.;  lOjur.  N.S-  1190;  18 
W.  B.  2,  L.  JJ.;  2  De  G..  J.  &  S.297; 
Wakefield  v.  Llanelly  Railway  &  Dock 
Co..  3  De  G.,  J  &  S.  11 ;  11  Jur.  N.  S.  456; 
Russell  on  Arbitration,  Part  III.  Chap.  XI. 
ante,  p.  605.  An  award  constitutes  no 
valid  defence  unless  it  clearly  appears 
that  the  subject-matter  of  the  suit  was 
within  the  award.  Davison  o.  Johnson,  1 
C.  £.  Green  (N.  J.),  112. 


«  Ld.  Bed.  260;  Tittanson  v.  Picfll,  wki 
m. 

e  Rowe  «.  Wood,  IJ.  &  W.  «15,  3S4, 
387 ;  2  Bligh,  505;  see  abo  DiT^cn  r.  Bob- 
inson,  2  S.  &  S.  529,  the  mai^ginal  aote  of 
which  case  is  incorrect 

e  Price  V.  WilUams,  cited  6  Ves.  818: 
Ager  V,  Maeklew.  2  S.  &  S.  418;  Karl  «f 
Mexborough,  «.  Bower,  7  Bcav.  127;  Tai- 
ter»a]l  V.  tiroote,  2  B.  &  P.  181;  CopiMr 
o.  Wells,  Sazton  (N.  J.),  10;  Hvhej  & 
Whitaker,  4  Drew.  184;  March  ^  Easten 
Bailroad,  40  N.  H.  571;  Smith  r.  Bo«tn» 
C.  &  M.  B.R.,  86  N.  H.  487;  King  ft. 
Howard,  27  Miss.  21.  No  mere  < 
to  refer  a  controversy  to  arbitimiioa 
oust  the  proper  oourts  of  jortioa  of 
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brought  in  consequence  of  such  differencee ;  ^  and  where  a  bill  is  Ob.  XV.  §  s. 
filed  in  respect  of  matters  agreed  to  be  referred  to  arbitration,  the  ^—    y— ^ 
proper  course  is  for  the  defendant,  after  appearance,  but  before  Motion  to 
plea  or  answer,  to  apply  to  the  Court  to  stay  the  proceedings  in  comnwln*' 
the  suit.*  La^  ?wx»- 

If  the  bill  impeach  the  award  upon  grounds  of  fraud,  corrup-  ism. 
tion,  or  mistake,  or  for  any  other  reason,  such  statements  must  be  Negative 
denied  by  averments  in  the  plea,  and  (if  interrogated  to)  by  I^daMwer. 
answer  in  support  of  it.* 

We  have  already  had  occasion  to  observe,  that  arbitrators  may  when  arbi- 
be  made  parties  to  a  bill,  to  set  aside  an  award  which  is  impeached  ^J^"  ""^^ 
on  the  ground  of  gross  misconduct  on  their  parts.^  In  such  a  case, 
they  may  plead  the  award  in  bar  of  all  that  part  of  the  bill  which 
seeks  a  discovery  of  their  motives  in  making  the  award ;  but,  they 
must.  If  charged  with  corruption  or  partiality,  support  the  plea  by 
averments,  denying  such  charges,  and  showing  themselves  incor- 
rupt and  impartial,  and  (if  interrogated)  they  must  also  deny  them 
by  answer.* 

(4.)  It  has  been  stated  above,  that  an  agreement  or  covenant  to  (4.)  An 
refer  matters  in  dispute  to  arbitrators  cannot  be  pleaded  in  bar  to  ■«««m«nt: 
a  bill,  unless  there  has  been  an  arbitration  and  award  consequent 
upon  it.    The  reason  of  this  is,  that  such  an  agreement  is  execu- 
tory :  and  an  executory  agreement  is  a  cause  of  action  only,  and 
cannot  be  pleaded  in  bar  to  another  cause  of  action.*    Where  an 
agreement  is  final,  and  settles  the  whole  matter,  the  case  is  differ-  mnst  be  final. 
ent ;  therefore,  where  an  administratrix,  who  was  a  defendant  in  a 
bill  for  an  account  and  distribution,  pleaded  an  inventory  duly 


jariidiction  of  the  case.  Contee  v.  Daw- 
son, 8  Bland,  264;  see  also  AUegre  v. 
Maryland  Ins.  Co.,  6  Harr.  &  J.  408; 
Randall  v.  Chesapeake,  &c..  Canal  Co., 
1  Hairing.  284;  Gray  v.  Wilson,  4  Watts, 
96;  Miles  v,  Stanley,  1  Miles,  418;  Stone 
«.  Dennis,  8  Porter,  281 ;  Story,  Partner- 
ship, §  216,  and  notes;  Story  Eq.  PI. 
{  804;  Tobey  v.  Coonty  of  Bristol,  8  Stoiy, 
800 

1  Ld.  Red.  264;  Wellington  v.  Mackin- 
tosh, 2  AU.  669,  670;  Micbell  v.  Harris, 
4  Bio.  C.  C.  811,816;  2  Ves.  J.  129,  186; 
Satterley  v.  Robinson,  cited  4  Bro.  C.  C. 
816,  n  ;  Street  r.  Rigby,  6  Yes.  816,  817, 
overmling  Ualfhide  v.  Penning,  2  Bro. 
C.  C.  886;  and  see  Ranger  v.  Great  West^ 
em  Railway  Company,  6  H.  L.  Ca.  72 ;  18 
Jar.  796;  hcott  v.  Avery,  6  H.  L.  Ca  848; 
2Jnr.  N.  S.  816;  Scott  9.  Corporation  of 
Liverpool,  1  Giffl  216;  4  Jur.  N.  S.  402; 

3  De  G.  &  J.  824 ;  6  Jur.  N.  S.  106 ;  Roper 
V.  London,  1  £.  &  £.  826:  6  Jur.  N.  S. 
491;  Horton  v.  Saver,  4  H.  &  N.  648; 
6  Jur.  N.  S.  989;  Cooke  v.  Cooke,  L.  R. 

4  Eq.  87 ;  Henrick  v.  Btair,  1  John.  Ch.  101 ; 


8hef»rd  v.  Merrill,  2  John.  Ch.  276;  Un- 
derhill  v.  Van  Cortlandt,  2  John.  Ch.  889 ; 
Boack  V.  Wilber,  4  John.  Ch.  406 ;  Tappin  «. 
Heath,  1  Paige,  298;  Campbell  v.  Western 
8  id.  124;  Fitzpatrick  v.  Smith,  1  Desans. 
246;  Atwyn  v.  Perkins,  8  Desaus.  297; 
Sherman  v.  Beale,  iWash.  11 ;  Pleasants  v, 
Ross,  1  Wash.  166;  Morris «.  Ross,  2  Hen. 
&  M.  171,  408;  Mitchell  v.  Harris,  2  Sum- 
ner*s  Yes.  129.  note^  (c)  and  \d),  and 
cases  cited;  Tobey  o.  County  of  Bristol,  8 
StoiT,  800,  819  et  »eq. 

2  Common  Law  Procedure  Act,  1864 
(17  &  18  Vic.  126),  §  11,  Dort,  Chap.  XLV. 
Statutory  Juritdiction.  For  form  of  notice 
of  motion,  see  Vol.  III. 

S  Ld.  Red.  261;  Coop.  £q.  PI.  280; 
Beames  on  Pleas,  281 ;  Stoiy  £q.  PI.  §  808 ; 
and  see  oii/e,  p.  614. 

«  Ante,  p.  297;  Padley  v.  Lincoln  Wa- 
terworks Company,  2  M'N.  &  G.  68, 
71;  14  Jur.  299;  Ponsford  v,  Swaine,  1  J. 
&  H.  488. 

S  Ante,  p.  297. 

•  Rowe  9.  Wood,  1  J.  &  W.  816, 844. 
Wood  V.  Rowe,  2  Bligh,  696. 
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Ch.  XV.  §  2. 


Avennents. 


Agreement, 

containing 

executory 

daofies, 

cannot  be 

pleaded. 


(5.)  Title: 


Adverse  poa- 
session: 


Adyerse  pos- 
Bession  will 
bar. 


General  alle- 
gation of  dijB- 
abilities'wiU 
not  invalidate 
plea. 


taken  and  approved,  and  an  agreement  founded  thereon,  the  plea 
was  allowed.^  It  is  to  be  observed,  that  an  agreement  to  put 
an  end  to  a  suit  must  not  be  final  only  as  between  the  parties 
to  the  bill  to  which  it  is  pleaded,  but  it  must  be  final  as  to  all 
the  parties  to  the  suit  compromised  by  it.  If^  therefore,  an  agree- 
ment be  made  subsequent  to  the  filing  of  a  bill,  between  the 
parties  to  the  suit  and  other  parties,  for  the  purpose  of  putting  an 
end  to  the  proceedings  in  the  suit,  and  for  other  purposes,  it  can- 
not be  pleaded  in  baf  to  the  bill  by  one  of  the  parties  only ;  at  all 
events,  if  it  is  so  pleaded,  it  must  contain  averments  that  all  the 
conditions  of  the  agreement  have  been  performed,  or  from  circum- 
stances could  not  be  performed,  and  that  the  other  parties  not 
joining  in  the  plea  are  ready  to  perform  the  agreement ;  indeed, 
all  the  circumstances  by  which  such  an  agreement  is  affected, 
should  be  noticed  in  the  averments.  And  where  an  agreement  of 
thb  sort,  which  has  been  entered  into  for  the  purpose  of  putting 
an  end  to  a  suit,  contains  a  great  many  stipulations  and  clauses 
which  are  executory,  it  can  scarcely  be  considered  a  fit  subject  for 
a  plea.^ 

(5.)  If  the  defendant's  title  be  paramount  to  the  plaintiff's,  he 
may  plead  it  in  bar.'  A  plea  of  this  nature  is  called  a  plea  of  title ; 
and  a  title  so  pleaded  will,  generally  speaking,  be  founded  either 
on  a  long  peaceable  possession  by  the  defendant,  and  those  under 
whom  he  claims ;  on  a  will ;  or  on  a  conveyance.^ 

As,  at  Law,  length  of  time  raises  a  presumption  against  claims 
otherwise  most  clearly  made  out,  so,  in  Equity,  a  long  and  peace- 
able possession  may  be  pleaded  in  bar  to  the  relief;  thus,  an  un- 
disturbed possession  of  sixty  years  or  more,  was  long  ago  held  to 
be  a  good  subject  of  plea.^  It  appears  to  be  settled,  that  where 
there  has  been  adverse  possession,  not  accounted  for  by  some  disa^ 
bility,  such  as  coverture,  or  infancy,  a  Court  of  Equity  wiU  not 
interfere ;  and  when  a  title  is  so  stated  in  a  bill,  that  there  appeal's 
to  have  been  a  possession  adverse  to  it  of  above  twenty  years, 
without  any  allegation  of  disability,  the  defendant  may  demur ; 
but,  where  the  title  is  not  so  stated,  the  defendant  must  plead  the 
facts  necessary  to  show  the  existence  of  the  adverse  possession.^ 
A  mere  general  allegation  in  the  bill,  that  there  have  been  disabil- 
ities arising  from  infancy  or  coverture,  will  not,  however,  be  suffi- 
cient to  invaUdate  such  a  plea.^ 

In  a  plea  of  adverse  possession,  if  the  possession  is  derivative. 


^  Cocking  O.Pratt,  1  Ves.  S.  400;  see 
Belt's  Sup.  to  Ves.  187. 
3   Wood  V.  Rowe,  Sowe   v.  Wooii  tibi 

s  Wyatt'8   P.  R.  828;    Story  ho     PI. 
$8U. 


^  Beamee  on  Pleas,  247;  Story  £q.  PI. 
§  811. 

6  Wyalt's  P.  R.  828. 

0  L(>rd  Oholmondeley  o.  Lord  Clinton, 
T.  &  R.  107,  118. 

7  Blewic  9.  Thomas,  2  Ves.  J.  669,  671 ; 
Story  £q.  PI.  §§  814,  816. 
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and  has  not, 'daring  the  whole  time  covered  by  the  plea,  been  in  Ch.  XV.  §2. 
the  defendant  himself,  the  plea  must  show  in  whom  the  possession     -    t    ■•'' 
was,  at  the  time  when  the  plea  sets  it  up,  and  how  the  defendant  Fonn  of  plea, 
deduces  his  possession  from  such  person ;  and  if  the  adverse  pos- 
session is  to  be  inferred  from  circumstances  which  do  not  appear 
upon  the  bill,  the  defendant  must  state  clearly,  upon  the  face  of 
his  plea,  the  circumstances  on  which  he  means  to  rely  as  constitut- 
ing the  adverse  possession.' 

A  will  may  also  be  pleaded  in  bar  to  a  bill  brought,  on  a  ground  A  will. 
of  equity,  by  an  heir-at-law  against  a  devisee,  to  turn  the  devisee 
out  of  possession.'  Thus,  where  a  bill  was  brought  to  set  aside  a 
will  on  account  of  fraud,  on  a  suggestion  that  the  testator  was 
rendered  incapable  of  making  it,  by  being  perpetually  in  liquor, 
and  particularly  when  he  executed  the  will,  and  likewise  for  a  re- 
ceiver to  be  appointed,  and  the  defendant  pleaded  the  will,  and 
that  it  was  duly  executed :  *  Lovd  Hardwicke  allowed  the  plea,  so 
far  as  it  applied  to  that  part  of  the  bill  which  sought  to-  set  the 
will  aside :  because  ^  you  cannot,  in  this  Court,  set  aside  a  will  for 
fraud ; "  but  he  would  not  allow  it  as  to  the  receiver :  for  he  would 
not  tie  up  the  hands  of  the  Court,  in  case  it  should  be  necessary, 
in  the  progress  of  the  suit  at  Law,  to  have  a  receiver  appointed.* 
A  will,  however,  cannot  be  pleaded  to  a  bill  by  an  heir-at-law, 
praying  for  production  of  documents,  and  an  injunction  to  restrain 
the  defendants  from  setting  up  legal  impediments,  in  an  action  of 
ejectment  conmienced  by  him  against  them.' 

In  like  manner,  upon  a  bill  filed  by  an  heir  against  the  person  a  convej- 
claiming  under  a  conveyance  from  the  ancestor,  the  defendant  may  »»*c®- 
plead  the  conveyance,  in  bar  of  the  suit ;  *  and  so,  where  a  bill 
was  filed  by  persons  claiming  under  a  will,  to  set  aside  a  convey- 
ance made  by  the  testator,  on  the  ground  of  fraud,  and  the  defend- 
ant pleaded  a  conveyance  by  the  testator,  before  the  date  of 
his  will,  of  the  estate  which  the  plaintifib  claimed,  the  plea  was 
allowed^ 

In  all  pleas  of  title,  whether  derived  under  a  will  or  a  deed,  if  Averments  to 
the  defendant  is  not  the  person  taking  immediately  under  the  will  P^®*  ^^  ^^^*' 
or  deed,  but  derives  his  title  through  others,  the  title  of  the  defend- 
ant must  be  deduced  from  the  person  immediately  taking,  by 
proper  averments  in  the  plea.    And  in  all  cases  it  is  necessary.  Must 'show 
whether  the  title  be  derived  from  adverse  possession,  or  from  a  will  ^**«  «>™- 

_  ,        .     ,     ,  '^  .  menced 

or  conveyance,  to  show  that  it  had  a  commencement  anterior  to  before 

plaintiff's. 

1  Hardman  v.  Ellames.  2  M.  &  K.  782  <  Anon.,  8  Atk.  17. 

789,744;  C.  P.  Coop.  tBrough.  861,864;  *  Rumbold  v.  Forteath,   2  Jur.  N.  S. 

■ee  Jerard  v.  Sanders,  2  Yes.  J.  187.  686,  V.  G.  W. 

s  Ld.  Red.  268.  *  Ld.  Red.  268. 

•  Story  £q.  PI.  §  812.  For  form  of  such  f  Howe  v.  Duppa,  1  y.&  B.  611,  618; 

a  plea  see  Vol.  IlL  WiUis,  660.  Stoiy  £q.  PL  §  612. 

VOL.  I.  48 
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Gh.  XV.  §  2.  that  of  the  plaintiff's  title,  bs  shown  Iby  the  bill :  a  title  posterior 
*.- 1  -y.  ^/  tQ  i\^2Lt  of  the  plaintiff  will  not  avail  as  a  plea,  unless  it  be  some 
way  connected  with  the  plaintiff's  title.  Thus,  where  a  bill  was 
filed  hy  one  claiming,  either  as  heir  ex  parte  materfui  of  the  per- 
son last  seised,  or  as  a  remainder-man  under  the  limitations  of  a 
prior  settlement,  charging  that  the  person  last  seised  had  only  a 
life-interest  in  the  property,  and  that  it  would  so  appear  if  the 
contents  of  a  certain  deed,  executed  in  1730,  and  within  the  power 
of  the  defendant,  weire  set  forth ;  and  the  defendant  pleaded  that, 
in  the  year  1766,  the  person  last  seised,  being  tenant  in  tail  in  pos- 
session, had  duly  suffered  a  recovery  of  the  estates  in  question,  to 
the  use  of  himself  in  fee,  and  had  subsequently  devised  them  to 
the  defendant,  the  plea  was  overruled:  because  the  defendant, 
relying  upon  a  subsequent  title  which  he  had  not  connected  in  any 
way  with  the  ground  of  the  title  upon  which  the  plaintiff  stood, 
had  not  denied  that  title,  or  any  substantial  part  of  it,  or  the  pos- 
session or  existence  of  the  deed  of  1730.^ 

(6.)  From  what  has  been  above  stated  it  is  obvious,  that  where  a 
conveyance  is  insisted  upon  by  plea,  as  an  adverse  title,  it  must 
bear  a  date  anterior  to  the  commencement  of  the  plaintiff's  title, 
as  shown  by  the  bill :  though  there  are  cases  in  which  a  convey- 
ance may  be  insisted  upon,  posterior,  in  point  of  date,  to  the 
(6.)PnrchaAe  plaintiff's  title.*     In  such  cases,  however,  it  is  necessary  to  the 
SnSdera-       validity  of  the  plea,  that  the  conveyance  should  have  been  for  a 
tion,  without  valuable  consideration ;  and  that,  at  the  time  it  was  perfected,  the 
defendant,  or  the  person  to  whom  it  was  made,  should  not  have 
had  notice  of  the  plaintiff's  right.*    A  plea  of  this  sort  is  called 
"  a  plea  of  purchase  for  a  valuable  consideration,  without  notice ; " 
and  it  is  founded  on  this  principle  of  equity,  namely,  that  where 
the  defendant  has  an  equal  claim  to  the  protection  of  a  Court  of 
Equity  to  defend  his  possession,  as  the  plaintiff  has  to  the  assist- 
ance of  the  Court  to  assert  his  right,  the  Court  will  not  intei-pose 
on  either  side.* 
\ij  purchaser       A  purchaser  with  notice  from  a  purchaser  without  notice,  may 
Jomapu^      shelter  himself  under  the  first  purchaser;*  but  notice  to  an  agent 

^WK»  w  I  Hangate    ^^  GascoigDe,  1  R.  &  M.  not  good  as  a  around  for  filing  a  cross-bill; 

698;  see  also  Jackson  v.  Rowe,  4  Kuss.  Patterson  v.  Slaughter,  Amb.  293;  High 

614,  628.  v.  Batte,  10  Yerger,  335;  Donnell  v.  King, 

2  For  an  elaborate  review  of  the  cases  7  Leigh,  898;  Siorj  Eq^.  PI.  §  805;  Jewett 

in  which  this  defence  can  be  raised,  see  v.  Palmer,  7  John.  Ch.  65 ;  Gallatian  v. 

the  judgment  of  Lord  Westbury  L.  C.  in  Cunningham,  8  Cowen,  361;  Souzer  v.  De 

Phillips  V.  Phillips,  8  Jur.  N.  o.  146;  10  Meyer,2  Paige,  674;   see  the  remarks  of 
W.  K.  236.                                                     '   Lord  Chancellor  Lifford  upon  this  plea,  in 

*  If  the  defendant  has  not  used  reason-  Lord  Droj^heda  v.  Miilone,  Fiulay's  Dig. 

able  diligence  in  the  investigation  of  the  449,  cited  in  Mitford  Eq.  Pi.  (5th  Am.  ed.) 

title,  the  plea  is  no  defence.    Jackson  v.  277,  note  (1).    This  defence  must  be  raised 

Rowe,  2  S.  &  S.  472,  476.  on  the  pleadings.    Phillips  v.  Phillips,  8 

4  Ld.  Red.  274.     Upon  this  principle  it  Giff.  200;  7  Jur.  N.  S.  1094;  8  id.  146;  10 

has  been  held,  that  a  purchase  for  valuable  W.  R.  236,  L.  C. 
consideration,  though  a  good  defence,  is  ^  Ld.  Red.  27.8;  Brandlyn  v.  Ord,  1  Atk. 
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is  notice  to  the  principal ;  ^  and  where  a  person  having  notice,  Ch.  XV.  §  2. 

purchased  in  the  name  of  another  who  had  no  notice,  and  knew  """"r — -^ 

nothing  of  the  purchase,  but  afterwards  approved  it,  and  without 

notice  paid  the  purchase-money  and  procured  a  conveyance,  the 

person  first  contracting  was  considered,  from  the  beginning,  as  the 

agent  of  the  actual  purchaser,  who  was  therefore  held  afiected 

with  notice.* 

A  settlement,  in  consideration  of  marriage,  is  equivalent  to  a  Effect  of 
purchase  for  a  valuable  consideration,  and  may  be  pleaded  in  the  "SJ^^^ 
same  manner.*  If  a  settlement  is  made  after  marriage,  in  pur- 
suance of  an  agreement  "before  marriage,  the  agreement  as  well  as 
the  settlement  must  be  shown.^  A  widow,  defendant  to  a  suit 
brought  by  any  person  claiming  under  her  husband,  to  discover 
her  title  to  lands  of  which  she  is  in  possession  as  her  jointure, 
may  plead  her  settlement  in  bar  to  any  discovery,  unless  the 
plaintiff  offers,  and  is  able  to  confirm  her  jointure ;  but  a  plea  of 
this  nature  must  set  forth  the  settlement,  and  the  lands  comprised 
in  it,  with  sufficient  certainty.' 

Some  doubt  was  entertained,  whether  a  plea  of  purchase  for  Majbe 
valuable  consideration  will  avail  against  a  legal  title.    The  point  P^^®il®  * 
has  been  ftilly  discussed  by  Lord  St.  Leonards,  in  his  '' Treatise 
of  the  Law  of  Vendors  and  Purchasers,"  •  and  it  seems  now  to 
be  settled  that  there  are  cases  in  which  this  defence  may  be  so 
pleaded.^ 

571;  Lowther  v.  CArlton,  2  Atk.  189,  242; 
CiL  t  Talbot,  187;  Sweet  v,  Southcote,  2 
Bro.  C.  C.  66;  M'Queen  v.  Farquhar,  11 
Yes.  478;  Uiern  v.  MilL  18  Ves.  120;  and 
see  Harrisea  v.  Forth,  rreo.  in  Chan.  61 ; 
btoiy  Eq.  PI.  §  808;  Varick  v.  Briggs,  6 
Paiee,  829;  Bennett «.  Walker,  West,  180; 
Jackson  v.  McChesnej,  7  Cowen,  860; 
Bumpus  V.  Platner,  1  John.  Ch.  218;  Dem- 
mrest  v.  Wynkoop,  8  John.  Ch.  147 ;  Jack- 
son V.  Heoiy,  10  John.  186;  Jackson  v. 
Given,  8  John.  678 ;  Alexander  v.  Pendle- 
ton, 8  Cmnch,  462 ;  1  Story  £a.  Jur.  §§  409. 
410,  and  notes;  Hagthorp  v.  Hook,  1  Gill 
&  J.  268;  Curtis  v.  Lunn,  6  Monf.  42; 
Griffith  V,  Griffith,  1  Uoff.  Ch.  163; 
Lacy  9.  Wilson,  4  Manf.  818;  Lindsay  v, 
Bankin,  4  Bibh,  482;  McNitt  v.  Logan. 
Litt  Sel.  Ca.  69.  But  if  he  would  avail 
liimself  of  the  want  of  notice  in  his  vendor, 
be  must  expressly  aver  that  ignomnce  in 
pleading.  Gallatian  v.  Erwin,  1  Hopk.  68 ; 
8.  C.  on  appeHl,  8  Cowen,  861;  Griffith  v. 
Griffith,  1  iioflf.  Ch.  168;  Cummings  v. 
Coleman,  7  Rich.  E(].  S.  C.  609.  A  pur- 
chaser without  notice  from  one  who  has 
Ihidulently  purchased,  is  Qot  affected  by  the 
fraud.  Bumpus  v.  Platn«r,  1  John.  Ch. 
S18;  Jackson  v.  Henry,  10  John.  186. 

1  Ld.  Red.  278;  Brotherton  v.  Uatt,  2 
Tern.  674;  L«  Neve  v.  Le  Neve,  8  Atk. 
646, 666 ;  Maddox  v.  Maddox,  1  Yes.  S.  62 ; 
Ashley  v.  Baillie,  2  Yes.  S.  870;  Hiem  o. 


Hill,  ii6t  fi9>. ;  Monntford  v.  Scott,  8  Mad. 
84,  89;  Kennedy  v.  Green,  8  M.  &  K.699; 
Atterbury  v,  Wallis,  8  De  G.,  M.  &  G.  464; 
2  Jur.  N.  S.  848;  Espin  v.  Femberton,  8 
De  G.  &  J.  647 ;  6  Jur.  N.  S.  167 ;  4  Drew. 
838 : 6  Jur.  N.  S.  66 ;  Llovd  v.  Attwood,  8  De 
G.  &  J.  614 ;  6  Jur.  N.  S '  1822:  Story  Eq.  PL 
§  808;  Griffith  v.  Griffith,  1  Hoff.  Ch.  168. 

>  Ld.  Red.  278;  Jennings  v.  Moore,  2 
Yem.  609 ;  Blenkame  t*.  Jennens,  2  Bro.  P. 
C.  ed.  Toml.  278;  see  Molony  v.  Keman, 
2  Dr.  &  War.  81. 

8  Ld.  Red.  278;  Harding  «.  Hardrett, 
Rep.  t  Finch,  9;  Jackson  v.  Rowo,  uln  tup. 

*  Ld.  Red.  279;  Lord  Keeper  «.  Wyld, 
1  Yem.  189. 

ft  Ld.  Red.  279;  Petre  v.  Petre,  8  Atk. 
611;  Pyncent  t>.  Pyncent,  ib.  671:  Sen- 
house  9.  Earl,  2  Yes.  S.  460;  Leech  v. 
Trollop,  ib.  662. 

6  (llth  Eng.  ed.)  pp.  1067-1072;  (7th 
Am.  ed.)  vol.  2,  672-678. 

7  See  Judgment  of  Lord  Westbur^^  L. 
C,  in  Phillips  v.  Phillips,  8  Jur.  N.  S.  146; 
10  W.  R.  236;  Lord  St.  Leonards,  Y.  & 
P.  791,  796,  where  this  case  is  reviewed; 
Bowen  v.  Evans,  1  Jo.  &  Lat.  178,  268; 
Joyce  V,  De  Moleyns,  2  Jo.  &  Lat.  874; 
Penny  0.  Watts,  1  M'N.  &,  G.  160;'  2  De 
G.  &  S.  601;  Attorney-General  0.  Wilkins, 
17  Beav.  286;  17  Jur.  886;  Lane  v.  Jack- 
son, 20  Beav.  686;  Colyer  v.  Fincii.  6  U. 
L.  C.  920;   8  Jur.  N.  S.  26;  S.  Cf.  wm 
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PLEAS. 


Ch.  XV.  §  2.       The  ndes  for  the  guidance  of  a  pleader  in  framing  pleas  of  this 

^"^->    ■■— ^  description  have  been  so  clearly  and  succinctly  laid  down  by  the 

Form  of  plea,  learned  author  of  the  Treatise  last  referred  to,  that  it  appears  to 

be  the  best  course,  on  the  present  occasion,  to  call  the  readei^s 

attention  to  the  following  extracts  from  that  valuable  woii,* 

namely :  *  — 

*  "  The  plea  must  state* the  deeds  of  purchase:  setting  forth  the 
dates,  parties,  and  contents,  briefly,  and  the  time  of  their  execu- 
tion :  *  for  that  is  the  peremptory  matter  in  bar.* 

"  It  must  aver  that  the  vendor  was  seised,  or  pretended  to  be 
seised,  at  the  time  he  executed  the  conveyance.*  In  Carter  v. 
Pritchard  ^  it  was  held,  that  the  plea  of  a  purchase  without  notice 
must  aver  .the  defendant's  belief  that  the  person  from  whom  be 
purchased  was  seised  in  fee.  If  it  be  charged  in  the  bill  that  the 
vendor  was  only  tenant  for  life  or  tenant  in  tail,  and  a  discovery 
of  the  title  be  prayed,  such  a  discovery  cannot  be  covered,  unless 
a  seisin  is  sworn  in  the  manner  already  mentioned,  or  that  such 
fines  and  recoveries  were  levied  and  suffered  as  would  bar  an 
entail  if  the  vendor  was  tenant  in  tail :  for  if  a  purchase  by  lease 
and  release  should  be  set  forth,  which  would  pass  no  more  frY>m 


Deeds  of  pur- 
chase to  be 
stated. 


Averment  o( 
seisin. 


Finch  V.  Shaw,  19  Beav.  600,  507;  18  Jar. 
086;  Greenslade  v.  Dare,  17  Beav.  602;  20 
Beav.  284;  1  Jur.  N.  S.  294;  SUckhouse 
V.  Countess  Jersey,  1  J.  &  H.  721;  7  Jur. 
N.  S.  359;  Wood  v.  Mann,  2  Sumner,  507. 
"  The  point  of  doubt,"  says  Mr.  Justice 
Stor^',  **has  been,  whether  the  defence 
ought  to  apply  to  a  case,  where  the  plain- 
tiff founds  his  bill  upon  ft  legal  title,  seek- 
ing to  support  it  by  a  discovery,  and  the 
defendant  relies  solely  on  an  equitable  title 
to  protect  himself  from  the  discovery. 
Upon  this  point  the  authorities  are  at  vari- 
ance; but  upon  principle,  it  would  seem 
difficult  to  resist  the  reasoning  by  which 
the  doctrine,  that  the  purchaser  is,  in  such 
a  case,  entitled  to  protection,  is  supported.*' 
Story  £q.  PI.  §  604  a;  see  8  Sugden  V.  & 
P.  (7th  Am.  ed.)  1067  et  teq.  Suelgrove 
V.  Snelgrove,  4  Desaus.  288,  where  this 
point  is  fully  examined,  and  the  Chancel- 
lor (Desaussure)  remarks:  ^*It  should  be 
remembered,  that  the  plea  protects,  by  the 
Court  refusing  to  aid  the  plaintiff  insetting 
up  a  title.  N()w,  when  the  title  attempted 
to  be  set  up  is  an  equitable  one,  it  seems 
very  reasonable  that  the  Court  should  for- 
bear to  ffive  its  assistance  in  setting  up  such 
equitable  title  against  another  title  set  up 
by  a  fair  purchaser.  But  when  the  plain- 
tiff comes  with  a  leeal  title,  I  do  not  see 
how  he  can  be  revised  the  aid  of  the  Court." 
See  also  Larrowe  v.  Beame,  10  Ohio,  498. 
^  This  subject  is  fully  discussed  in  Snel- 
grove V.  Snelgrove,  4  Desaus.  286 ;  2  Sug- 
den  Vend.  &  Purch.  (7th  Am.  ed.)  1067 
tt  »€q.;  Cardwell  v.  Chentman,  2  Head 
(Tenn.),  14.      The  same  explicitness  has 


been  held  not  to  be  neceasaiy  ia  setting  op 
the  defence  of  bond  ^dt  parchaae  for  a 
valuable  consideration,  wi^oat  notice, 
when  made  in  an  answer  as  in  a  |dn. 
Servis  v.  Reatty,  82  Mbs.  (8  CeovgooS. 

a  V.  &  P.  788-790  (7th  Am.  ed.),  lOiT 
ttuq. 

s  Ctuart,  this,  as  the  plaintiff  migkt 
thereby  be  enabled  to  proceed  against  tii* 
defendant  at  Law ;  see  Anon.,  2  Olia.  Ca. 
161;  in  Day  v.  Arandle,  Uardrea^  6tOL  it 
was  expressly  held,  that  the  time  of  the 
purchase  neea  not  be  stated  in  the  pica. 

4  See  Glib.  For.  Bom.  58;  Astoo  r.  As- 
ton, 8  Atk.  802;  Salkeld  «.  Science,  3  Ves. 
S.  107;  Harrison  c.  Southcott,  f&.  389,3^; 
and  see  Walwyn  v.  Lee,  9  Yea.  24,  and  ibe 
plea  in  that  case.  Beames  on  Pieaa,  34  L 
It  seems,  that  the  practice /brmerly  was  to 
extend  tne  plea  to  the  discovenr  even  cf 
the  purchase  deed»;  and  in  Watkins  r. 
Hatchet,  1  Eq.  Ca.  Ab.  36,  pi.  8,  altfaoQgk 
the  purchaser  improvideutly  offered  to  pro- 
duce his  purchiise  deeds,  yet  the  Comt 
would  not  uind  him  to  do  so. 

^  Storv  «.  Lord  Windsor,  S  Atk.  SS9; 
Head  v.  ]£gerton,  8  P.  Wms.  279, 281;  aad 
see  Attorney-General  v.  Backhouse,  17 
Yes.  290;  Jackson  o.  Rowe,  4  Rass.  514, 
528 ;  Beames  on  Pleas,  842 ;  Craig  r.  Leiper, 
2  Yerger,  193 ;  Lanesborongh  r.  Rilmalae. 
2  Moll.  403;  Sqelgrove  v.  Snelgrove,  4 
Desaus.  287. 

0  Michaelmas  Term,  12  Geo.  11.  17391,  2 
Yivian's  MS.  Rep.  90,  in  Linci>ln*s  bs 
Library ;  see  Jackson  v.  Rowe,  4  Rosa.  514, 
5]9. 
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the  tenant  in  tail  than  it  lawfully  may  pass,  and  that  is  only  an  Ch.  XV.  §  2. 
estate  for  the  life  of  the  tenant  in  tail,*  then  there  is  no  bar  against  ''■■^"> — — ' 
the  issue.'    Where,  however,  a  fine  was  pleaded,  the  plea  must 
have  averred  an  actual  seisin  of  a  freehold  in  the  vendor,  and  not 
that  he  was  seised  or  pretended  to  be  seised.' 

**  If  the  conveyance  pleaded  be  of  an  estate  in  possession,  the  and  of  pos- 
plea  must  aver  that  the  vendor  was  in  possession  at  the  time  of  * 

the  execution  of  the  conveyance.*    And,  if  it  be  of  a  particular 
estate  tmd  not  in   possession,  it  must  set  out  how  the  vendor 
became  entitled  to  the  reversion.*    But,  although  a  bill  be  brought  or  of  rever- 
by  an  heir,  the  plea  need  not,  on  that  account,  aver  the  purchase  "**°* 
to  be  from  the  plaintiff's  ancestor.* 

^^  The  plea  must  also  distinctly,  aver,  that  the  consideration  and  payment 
money  mentioned  in  the  deed  was  bond  fide  and  truly  paid,''  °^P"**; 
independently  of  the  recital  of  the  purchase  deed :  *  for  if  the 
money  be  not  paid,  the  plea  will  be  overruled,*  as  the  purchaser 
is  entitled  to  relief  against  payment  of  it.  The  particular  con- 
sideration must,  it  should  seem,  be  stated,*^  although  this  point  has 
been  decided  othei*wise,^  There  can,  however,  be  no  objection  to 
state  the  consideration :  as,  if  it  be  valuable,  the  plea  will  not  be 
invalidated  by  mere  in.adequacy.**  The  question  is,  not  whether 
the  consideration  is  adequate,  but  whether  it  is  valuable :  for  if  it 
be  such  a  consideration  as  will  not  be  deemed  fraudulent  within 
the  statute  27th  Elizabeth,  or  is  not  merely  nominal,"  or  the  pur- 
chase is  siich  a  one  as  would  hinder  a  puisne  purchaser  from  over- 
turning it,  it  ought  not  to  be  impeached  in  Equity. 

"  The  plea  must  also  deny  notice  of  the  plaintiff's  title  or  claim,"  and  denial  of 
previously  to  the  execution  of  the  deed  and  payment  of  the  pur- 


notice. 


1  This  is  the  doctrine  of  Littleton,  with 
which,  it  serins,  Giit>ert  ajj^reed ;  but  since 
Littleton's  time  it  has  been  held,  that  the 
releasee  has  a  base  fee.  determinable  hj  the 
entn'  or  action  of  the  issue;  see  Butler's  n. 
1,  to'  Co.  Litt.  881  a,  and  the  authorities 
there  referred  to.  But  now  estates  tail 
mav  be  barred  by  deed.  3  &  4  Will.  IV. 
c.  74. 

a  Gilb.  For.  Rom.  67. 

«  Story  V,  Lord  Windsor,  2  Atk.  680; 
and  see  rafre  v.  Lever,  2  Ves  J.  460 ;  Dob- 
son  V.  I..eadbearer,  13  Ves.  230,  233. 

4  Trevauian  v.  Mo^se,  I  Vem.  246; 
Stro'le  V.  BlHckbume,  8  Ve^.  222,  226; 
Waliwyn  v.  Lee,  9  Yes.  32;  Beames  on 
Pleas,  842;  see  also  Jackson  v.  Rowe,  4 
Russ.  614,  619;  Lady  Lanesborough  v. 
Lord  Kilmaine,  2  Moll.  403;  Ogilvie  p. 
JeafTrei^ont  2  Giff.  363;  6  .Jur.  N.  S.  970. 

'  Hughes  r.  Garth,  Amb.  421. 

«  Se^Tner  r.  Nosworthv,  Freem.  128;  8 
Cha.  Kep.  40;  Nels.  Rep.' 136. 

7  Moore  V.  Mayhow,  1  Cha  Ca.  84; 
Breretou  r.  Gamul,  2  Atk.  241 :  Molony  9. 
Kernan,  2  Dr.  &  War.  81;  Beames  ofl 


Pleas,  844;  Story  Eq.  PI.  S  806;  Jewett  v. 
Palmer,  7  John.  Ch.  66;  High  v*  Batte,  10 
Yerger,  886;  Donnell  v.  King,  7  Leigh, 
898;  Molony  v.  Kernan,  8  Dr.  &  War.  81: 
Snelgrove  0.  Snelgrove,  4  Desaus.  286. 

8  Maitland  v.  Wilson,  3  Atk  814;2Sug^ 
den  V.  &  P.  (7tb  Am.  ed.)  1069. 

>  Hnrdingham  v.  Nicholls,  3  Atk.  804; 
as  to  necessity'  of  proof,  see  Molony  0.  Ker- 
nan, ubi  tup, 

10  Millard's  case,  Freem.  48;  Snag's 
case,  cited  ibid. ;  and  see  Wagstaff  v.  Read, 
2  Cha.  Ca.  166:  High  v.  Batte,  10  Yerger, 
886;  Donnell  v.  King,  7  Lei^h,  893. 

11  Moore  9.  Mayhow,  ubi  tup.;  Day  v. 
Arundel,  Hardre,  610. 

^  Basset  v.  Nosworthy,  Rep  t.  Finch, 
102,  cited  Amb.  766;  Mildroav  v.  Mildmav, 
cited  ibid. ;  Bullock  v.  Sadlie'r,  ib.  763, 76V. 

u  See  Moore  v.  Mavhow,  1  Cha.  Ca.  84; 
Wagsuff  9.  Rexd,  2  Oha.  Ca.  166. 

14  Lady  Bodmin  v,  Vandenbendy,  1 
Vem.  170;  Anon.,  2  Ventr.  861,  No.  2; 
Cnmmings  v.  Coleman,  7  Rich.  Eq.  (S.  C.) 
609. 
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Particular  in- 
stances to  be 
denied 
ppecially. 


PosseBsion  of 
papers. 


Where  f^- 
eral  denial 
sufficient 


chane-money ;  ^  for,  till  then,  the  transaction  is  not  complete ;  imd, 
therefore,  if  the  purchaser,  have  notice  previously  to  that  time,  he 
will  be  bound  by  it.  And  the  notice  so  denied  must  be  notice  of 
the  existence  of  the  plaintiff's  title,  and  not  merely  notice  of  the 
existence  of  a  person  who  could  claim  under  that  title.*  But  a 
denial  of  notice,  at  the  time  of  making  the  purchase  and  paying 
the  purchase-money,  is  good;*  and  notice  before  the  purchase 
need  not  be  denied :  because  notice  before  is  notice  at  the  time  of 
the  purchase ;  ^  and  the  party  will,  in  such  case,  on  its  being  made 
to  appear  that  he  had  notice  before,  be  liable  to  be  conTicted  of 
peijury.* 

**  The  notice  must  be  positively,  and  not  evasively,  denied,*  and 
must  be  denied  whether  it  be  pr  bo  not  charged  by  the  billJ  If  par- 
ticular instances  of  notice,  or  circumstances  of  fraud,  are  chaiged, 
the  facts  from  which  they  are  inferred  must  be  denied  as  spedaDv 
and  particularly  as  charged.*  So,  if  the  bill  charges  that  the  par- 
chaser  has  in  his  possession  certain  papers  and  documents,  whence 
it  will  appear  that  his  was  not  a  purchase  without  notice,  the  de^ 
fendant  is  bound  to  support  his  plea  by  an  answer  to  that  chai^ge.* 

'^  But  he  need  only  by  his  plea  deny  notice  generally,  unless 
where  facts  are  specially  charged  in.  the  bill  as  evidence  of  notice.^ 

^  Notice  must  also  be  denied  by  answer ;  ^^  for  that  is  matter  of 
fraud  and  cannot  be  covered  by  the  plea ;  ^^  because  the  plaintiff 


^  Moore  v.  Mayhow,  vbi  tup. ;  Story  v. 
Lord  Windsor,  2  Atk.  680;  Attomey-Oen- 
eral  v.  Gower,  2  £q.  Ca.  Ab.  685,  pi.  11; 
Beames  on  Pleas,  844;  Aiken  v.  Smith,  1 
Sneed(Tenn.),  804;  Wilson  v,  Hillver,  1 
Saxton  (N.  J.),  68;  Stoiy  Eq.  PI.  §  806; 
Jewett  v.  Palmer,  7  John.  Ch.  65 ;  Gordon 
V.  Rockafellow,  Halst.  Dig.  169;  Pillows. 
Shannon,  8  Yerger,  508 ;  Murray  v.  Balloa, 
1  John.  Ch.  566;  Heatley  r.  Finster,  2 
John.  Ch.  158;  Murray  v.  Finster,  2  John. 
Ch.  155;  M'Gnhee  v.  Sneed,  1  Dev.  &  Bat 
883;  Frost «.  Beekman,  1  John.  Ch.  288; 
De  Mott  V,  Starkev,  8  Barb.  Ch.  403; 
Boone  v.  Chiles,  10  Peters,  177,  211,  212; 
Williams  o.  HoUingsworth,  1  Strobh.  Eq. 
108;  Ellis  V.  Woods, 9  Rich.  Eq  (S. C)  19. 

3  Kelsall  V.  Bennet,  1  Atk.  522,  which 
has  overruled  Brampton  v.  Barker,  dted  2 
Vem.  159. 

*  See  Snelgrove  «.  Snelgroye,  4  Desaus. 
287 ;  Murray  v.  Finster,  8  John.  Ch.  155, 
157. 

4  To  make  the  plea  of  bond  Jide  pur- 
chaser without  notice  available,  the  notice 
before  the  whole  of  the  purchase>money 
was  paid  and  conveynnce  received,  must 
be  denied.  Natz  v.  MTherson,  7  Monroe, 
599 ;  Frost  v.  Beekman,  1  John.  Ch.  298, 
808;  Jewett  «.  Palmer,  7  John.  Ch.  65; 
High  V.  Batte,  10  Yerger.  885. 

*  Jones  V.  Thomas,  8  P.  Wms.  248. 

*  Ca9on  V.  Round,  Prec.  in  Cha.  226; 
and  see  2  Eq.  Ca.  Ab.  682  (D.),  n.  (6). 


t  Aston  V.  Curzon,  and.  Westnm  a. 
Berkeley,  8  P.  Wms.  244,  n.  ( P) ;  and  tee 
the  6th  resolution  in  Brace  p.  Docbei*  U 
Marlborough,  2  P.  Wms.  495:  Hngbes  9. 
Gamer,  2  Y.  &  C.  Ex.  828,  835;  Lowiyc 
Tew,  8  Barb.  Ch.  407. 

9  Meder  v.  Birt,  Gtlb.  Eq.  Rep.  185; 
Radford  «.  Wilson,  8  Atk.  815;  and  tee 
Jerard  v.  Sanders,  2  Ves.  J.  187;  4  Bro^ 
C.  C.  322,  825;  6  Dow,  280;  FoleTV.Hill, 
8  M.  &  C.  475,  481;  2  Jur.  440;  l^TlKon  «. 
Hillyer,  1  Saxton  (N.  J.},  68;  Denning  «. 
Smith,  8  John.  Ch.  845;  Baloolm  «.  K.  T. 
Life  Ins.  and  Trust  Co.,  11  Paicct,  454: 
LowT\'  9.  Tew,  8  Barb.  Ch.  407;  Mante- 
tan  Cfo.  o.  Everston,  6  Pailre,457 ;  GnUian 
V,  Erwin,  1  Hopk.  48;  Pfllow  «.  Sbannao, 
8  Yerger,  508. 

9  Hardman  «.  Ellamea,  6  Sim.  640,  C5#; 
2  M.  &  K.  782;  C.  P.  Coop.  t.  Bitnfk. 
851;   and  see  Gordon  v.  Snaw,  14 
898. 

^^  Pennington  o.  Beecbey,  1 S.  jb  8. 
Thring  V.  Edgar,  ih.  274,  281;  Beames  en 
Pleas,  848;  Griffith  v.  Griffith,  1  UoC  Cb. 
168.  This  rule  will  not,  however,  naBly 
to  an  answer  in  support  of  a  plea,  "^ 
the  plea  is  negative;  and  now,  the  dcfand 
ant  need  only  answer  tiioae  fisds  to  whick 
he  is  interrogated;  see  ante,  pp.  S84,  €!&. 

u  Care  must  be  taken  in  case  of  a  pha 
of  a  purchase  for  a  valuable  coneideration 
without  notice,  not  to  make  an  answer  9 
iny  statements  in  the  bill  nctnal^  and 
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must  have  an  opportunity  to  except  to  its  sufficiency  if  he  think  Ch.  XV.  §  2. 
fit ; *  but  it  must  also  be  denied  by  th^  plea :  because,  otherwise,   '**"^>     -' 
there  is  not  a  complete  plea  in  Court  on  which  the  plaintiff  may  Notice  to  be 
take  issue.'    Although  a  purchaser  omit  to  deny  notice  by  an-  a^vrer  i^. 
swer,  he  will  be  allowed  to  put  in  the  point  of  notice  by  way  of 
answer,*  and  the  omission  will  not  invalidate  his  plea,  if  it  is  de- 
nied by  that.*    If  notice  is  omitted  to  be  denied  by  the  plea,  and 
the  plaintiff  reply  to  it,  the  defendant  has  then  only  to  prove  his 
purchase  ;  and  it  is  not  material  if  the  plaintiff  do  prove  notice,  as 
he  has  waived  setting  down  the  plea  for  argument ;  in  which  case 
it  would  have  been  overruled.*    If,  hqwever,  a  bill  is  exhibited 
against  a  purchaser,  and  he  plead  his  purchase,  and  the  bill  is' 
therefore  dismissed,  a  new  bill  will  lie  charging  notice,  if  the  point 
of  notice  was  not  charged  in  the  former  bill,  or  examined  to ;  and 
the  former  proceedings  cannot  be  pleaded  in  bar.*    But  if  notice  is 
neither  alleged  by  the  bill  nor  proved,  and  the  defendant  by  his 
answer  deny  notice,  an  inquiry  will  not  be  granted  for  the  purpose 
of  affecting  him  with  notice.' 

"  A  plea  of  a  purchase  for  valuable  consideration  without  notice,  Pl«*  no  pro- 
will  not  be  allowed  where  the  purchaser  might,  by  due  diligence,  want  of 
have  ascertained  the  real  state  of  the  title.*  dUigence. 

**  If  a  purchaser's  plea  of  valuable  consideration  without  notice,  Decree  after 
be  falsified  by  a  verdict  at  Law,  and  thereupon  a  decree  is  made  then  app^l. 
against  the  purchaser,  and  he  then  carries  an  appeal  to  the  House 
of  Lords,  it  will  be  dismissed,  and  the  decree  affirmed,  without 
further  inquiry."  • 

A  plea  of  purchase  for  a  valuable  consideration  without  notice  Protection 
protects  a  defendant  from  meeting  the  title  set  up  by  the  plaintiff;  piea. 
but  a  plea  of  bare  title  only,  without  setting  forth  a  consideration, 
is  not  sufficient  for  that  purpose.*^   It  will  also  protect  a  defendant  Plea,  ore 
firom  the  discovery  of  deeds  and  writings,  except  of  the  purchase  not  allowed. 


properly  covered  by  the  plea;  for  notwith- 
standing some  doubts  forraerlv  entertained, 
It  seems  now  established,  tbat,'in  such  a  case 
if  the  defendant  answer  atall  to  the  matters 
covered  by  the  plea,  be  must  answer  fully; 
and  if  he  puts  in  a  ^neral  answer,  he  can- 
not protect  himself  by  such  a  defence  in 
his  answer  from  answering  fully.  Story 
Kq.  PI.  §  606,  and  note,  and  cases  cited, 
I  810,  note.  The  89th  Equity  Rules  of  the 
United  States  Courts  gives  to  puch  a  per- 
son the  riiEht  to  protect  himself  bv  answer, 
as  he  might  by  plea.  Story  £q.  t*l.  §  847, 
note,  §  846,  note. 

1  Anon.,  2  Cha.  Ca.  161 ;  Price  v.  Price, 
1  Vem.  186;  Foley  v.  Bill,  8  M.  &  C.  475, 
481;  2  Jur.  440;  now,  the  defendant  need 
only  support  his  plea  by  answer,  if  inter- 
rogatories are  filed;  see  ante,  p.  015. 

3  Harris  v.  Ingledew,  8  P.  Wms.  01,  94; 
Meadows  v.  Duchess  of  Kingston,  Ld.  Red. 


876,  n.  (t.) ;  Amb.  756 ;  Jones  v.  Jones,  8 
Mer.  161,  171. 

<  Anon.,  2  Cha.  Ga.  161. 

^  Coke  V.  Wilcocks,  Mos.  78. 

*  Harris  v.  Ingledew,  %tbi  tup. ;  'Eyr^  o. 
Dolphin.  2  Ball  &  B.  802. 

«  Williams  ?n  Williams,  1  Cha.  Ca.  252. 

7  Hardv  o.  Reeves,  5  Ves.  426,  432. 

8  Jackson  o.  Rowe,  2  S.  &  S.  472,  476; 
4  Russ.  514,528;  Hamilton  v.  Lyster,  7 
Ir.  £.  R.  560.  If  a  party  means  to  defend 
himself,  on  the  ground,  that  he  was  a  6ond 
Jidt  purchaser  for  a  valuable  consideration, 

without  notice,  he  must  deny  the  fact  of 
notice,  and  of  every  circumstance  from 
which  it  can  be  mferred.  Murrav  v.  Bal- 
lou,  1  John.  Ch.  575;  Balcolm  v.  N.  Y.  Life 
Ins.  &  Trust  Co.,  11  Paige,  454. 

»  Lewis  V,  Fielding,  CoUes*  P.  C.  861. 

l<»  Brereton  v.  Gamul,  2  Atk.  241. 
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Pleas  to 
diflcoveiy. 


Ch.  XV.  §  2.  deed  which  is  pleaded.^  If  the  defendaut  has  the  opportnnity  of 
raising  this  defentse  by  his  answer,  and  does  not  do  so,  he  cannot 
plead  it  orally  at  the  hearing." 

There  are  also  certain  cases  in  which  defects  in  the  form  of  the 
bill  may  be  taken  advantage  of  by  plea :  such  as  a  misdescriptioQ 
of  the  plaintiffs  residence,'  or  of  his  name.^  In  these  cases,  as  we 
have  seen,''  the  'present  practice  is  to  move  that  the  plaintiff  mar 
give  security  for  costs ;  and  the  Court  will  not  encourage  pleas  of 
this  nature.* 

All  the  grounds  of  pleas  above  enumerated  go  to  the  relief 
prayed  by  the  bill ;  and,  £^  we  have  seen,  if  they  are  sufficient  to 
protect  the  defendant  from  the  relief  prayed,  they  wOl  also  serve 
to  protect  him  from  the  discovery  sought,  except  so  far  as  sncfa 
discovery  is  material  to  enable  the  plaintiff  to  avoid  the  effect  of 
the  matter  pleaded.  There  are,  however,  as  has  been  already 
stated,  certain  cases  in  which,  though  the  plaintiff  may  be  entitled 
to  relief,  the  defendant  will  be  protected  from  making,  either  the 
whole,  or  some  part  of  the  discovery  sought  by  the  bill :  because, 
the  situation  in  which  he  is  placed  renders  it  improper  for  a  Court 
of  Equity  to  compel  discovery,  either  because  the  discovery  may 
subject  him  to  pains  and  penalties,  or  to  forfeiture,  or  something 
in  the  nature  of  a  forfeiture ;  ^  or  because  it  would  betray  the 
confidence  reposed  in  him  as  a  legal  adviser,  or  as  an  arbitrator. 
The  cases  in  which  these  exemptions  fix)m  discovery  can  be  insisted 
upon  have  been  before  pointed  out,  and  the  principles  upon  which 
they  rest  discussed,  in  treating  of  demurrers;^  all  that  need, 
therefore,  be  now  said  in  addition  i&,  that  if  the  £icts  upon  which 
the  defendant  rests  his  claim  to  exemption  from  the  discovery 
sought  do  not  appear  upon  the  bill,  they  may  be  presented  to  the 
Court  by  plea.  The  same  principles  apply  in  the  case  of  bills  for 
discovery  only.* 

It  has  been  already  stated,  that  a  defendant  may  not  only  an- 
swer an  amended  bill,  but  may  also  defend  himself  frx>m  the  effect 
of  the  amendments  by  a  demurrer  or  plea.^®  Pleas  to  amended 
bills  may  be  put  in  upon  the  same  grounds  as  pleas  to  ori^nai 
bills ;  but  it  is  to  be  observed  that,  if  a  defendant  has  answered 
the  original  bill,  his  answer  may  be  read  to  counterplead  his  plea 
to  the  amended  bill ;  and  that  if,  upon  so  reading  it,  it  should  ap- 


neas to 

amended  bill. 


1.  Salkeld  v.  Science,  2  Yes.  S.  107; 
Storv  £q.  PI.  §  809;  see  1  Storv  Eq.  Jur. 
§  410,  and  note;  Lnb^  Eq.  PI.  246,  246. 

3  Phillips  V.  Phillips,  8  Jar.  N.  S.  146^ 
10  W.  B.  236,  L.  C;  8  Giff.200;  7  Jur.N. 
S.  1094. 

«  Rowley  v.  Eccles,  1  S.  &  S.  511; 
Smith  V.  Smith,  Kay  Ap.  22;  Bainbrigge 
V.  Orton,  20  Beav.  28. 

*  Cuflt  V.  Soathee,  13  Beav.  485. 


5  AnU,  p.  858. 

A  Bainbrifrge  v.  Oitoo,  «5i  ^.^ 

7  United  States  of  America  v.  M'Bae.L 
R.  4  Eq.  827;  S.  C.  L.  B.  8Ch.  Ap.  79. 

8  Ante,  pp.  662,  570. 

0  Balls  V.  Mafgrave,  3  Beay.  448.    Fflr 
form  of  plea  that  discoyery  would  snbjed 
defendant  to  penalty,  see  Beames  on  P<«>*» 
-889. 
10  Ante,  p.  682. 
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pear  that  the  facts  stated  upon  the  answer  to  the  original  bill  On.  xv.  §  8. 
would  operate  to  avoid  the  defence  made  by*  the  plea  to  the 
amended  bill,  the  plea  will  be  overruled.*  •  If  the  defendant  answer 
the  original  bill,  and  the  amendments  do  not  vary  the  case  made 
by  it,  he  cannot  plead  to  the  amended  bill.^  The  mere  fact,  how- 
ever, that  the  answer  comprises  matters  retained  in  the  amended 
bill  does  not  prevent  the  defendant  from  pleading'  to  the  latter ;  • 
and  where  the  objection  for  want  of  parties  arose  again,  in  conse- 
quence of  an  amendment  of  the  bill,  a  second  plea  on  that  ground 
has  been  allowed.* 


•  .  Section  III. — Form  of  Pleas. 

A  plea  is  intituled  in  the  cause,  and  is  headed  as  follows :  "'  The  Title. 
plea  of  the  above-named  defendant  (or,  of  A.  B.,  one  of  the  above- 
named  defendants)  to  the  bill  of  complaint  of  the  above-named 
plaintiff  (or,  plaintiff).''  When  put  in  by  more  than  one  defend- 
ant, the  heading  runs  as  follows :  ^  The  joint  and  several  plea  of 
the  above-named  defendants  {or,  of  A.  B.  and  C.  D.,  two  of  the 
above-named  defendants),"  <fec.,  <fec.^  Where  it  is  the  plea  of  a 
man  and  his  wife,  the  words  "  and  several "  should  not  be  inserted ; 
but  where  an  objection  was  taken  to  a  plea  by  husband  and  wife, 
on  the  ground  that  those  words  were  inserted.  Sir  John  Leach  V. 
C.  considered  the  term  "  several "  as  meaning  nothing,  and  that, 
being  mere  surplusage,  it  did  not  vitiate  the  plea.*  It  may  be  ob- 
served, that  where  a  plea  was  prepared  as  a  joint  plea  of  a  husband 
and  wife,  but  the  wife  refused  to  swear  to  it,  whereupon  the  hus- 
band put  in  the  plea,  and  applied  that  it  should  stand  for  himself, 
it  was  so  ordered.^  The  title  of  the  plea  must  agree  with  that  of 
the  cause  at  the  time  when  the  bill  is  filed.  . 

A  defendant  is  not  allowed  to  correct  or  alter  the  name  of  a  correction  of 
plaintiff,  or  a  co-defendant ;  and  if  his  own  name  is  misspelt  in  the  mwnomer  in 
bill,  the  title  of  his  plea  must,  nevertheless,  agree  with  that  of  the 
bill.    The  correction  should  be  made  in  the  heading,  thus :  ^^  The 
plea  of  the  above-named  defendant,  John  Jones  (in  the  bill  by 
ndstake  called  William  Jones).'"    If  a  female  defendant  marries  -where 
subsequently  to  the  filing  of  the  bill,  but  before  pleading,  the  plea  female  de- 

^  X  o  A  fendant  has 

»  Ld.  Red.  299;  Hvllard  v.  White,  ibid, ;  4  Henlev  «.  Stone,  4  Beav.  889,  891.         hjnfii^  ""^^ 

Noelr.  Ward,  1  Mad.  822,  880 ;  Hildyard  «  Braithwaire*f)  Pr.  61.    For  forms  of   ""*  "*'~- 

V.  Creasy,  8  Atk.  808.    Aa  to  form  of  pleas  pleafi,  eee  Vol.  III. 

to  amended  bilft,  see  Haynes  o.  Barton,  *  Fitch  v.  Chapman,  2  S.  &  S.  81. 

18  Jnr.  480,  V.  C.  E.  "^  Pain  r. ,  1  Ch.  Ca.  296;  S.  C. 

3  Eedailo  V.  Molineoz,  2  Coll.  686,  689;  iiom.   Pavie  v.   Acourt,  1  Dick.  18;  see 

10  Jur.  862.  on/e,  pp.  180,  499. 

s  Wyllie  9.  Ellice,  6  Hara,  606,  616;  •  Braith waiters  Pr.  44,  62, 

Ellice  v.  Roupell  (No.  1),  82  Beav.  299;  9  * 
Jar.  N.  S.  680,  588. 
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plea  applies. 
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of  matter 
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should  (unless  she  has  obtained  an  order,  to  defend  the  suit  by  her- 
self) be  headed  tfius :  "  The  plea  of  A.  B.  and  C.  his  wife,  lately, 
and  in  the  bill  called  C:  D.,  spinster  (or,  widow,  as  the  case  may 
be),  to  the  bill  of  complaint  of  the  above-named  plaintiff."  ^ 

Where  a  plea  is  accompanied  by  an  answer,  it  must  be  headed 
"  The  plea  and  answer,"  or,  "  The  joint  plea  and  answer,"  or  "  The 
joint  and  several  plea  and  answer,"  according  to  the  circumstances. 

A  plea,  like  a  demurrer,  is  introduced  by  a  protestation  against' 
the  confession  of  the  truth  of  any  matter  contained  in  the  bill.* 

The  extent  of  the  plea,  that  is,  whethfer  it  is  intended  to  cover 
the  whole  bill  or  ia  part  of  it  only,  and  what  part  in  particular,  is 
usually  stated  in  the  next  place;  and  this,  as  before  observed, 
must  be  clearly  and  distinctly  shown.*  Formerly,  a  plea,  like  a 
demurrer,  was  liable  to  be  overruled,  if  the  answer  accompanying 
it  extended  to  any  part  of  the  bill  covered  by  the  plea ;  and  the 
same,  if  not  a  greater  degree  of  accuracy,  was  required  of  the 
pleader  in  applying  this  rule.  Now,  as  we  have  seen,*  this  strict 
practice  is  so  far  modified,  that  a  plea  is  no  longer  liable  to  be 
overruled  only  because  it  does  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to,  or  only  because  the  answer  of  the 
defendant  extends  to  some  part  of  the  same  matter  as  is  covered 
by  the  plea.* 

The  matter  relied  upon  as  an  objection  to  the  suit  or  biU  gen- 
erally follows,®  accompanied  by  such  averments  as  are  necessary  to 
support  it :  ^  and  where  a  plea  is  of  matter  which  shows  an  imper- 
fection in  the  frame  of  the  suit,  it  should  point  out  in  what  that 
imperfection  consists.  Where,  for  instance,  a  plea  is  for  want  of 
parties,  it  must  not  only  show  that  there  is  a  deficiency  of  parties, 
but  should  point  out  who  the  parties  are  that  are  required.  Thus, 
in  Merrewether  v.  Meiluh^  where  a  defendant  pleaded  a  settlement, 
for  the  puipose  of  showing  that  there  were  certain  parties  not  be- 
fore the  Court  who  were  interested  in  the  suit,  but  did  not  aver 


1  Braithwaite'8  Pr.  46,  62. 

2  Ld.  Red.  800;  Story  Eq.  PI.  §  694. 
The  reasons  for  the  introduction  of  this 
form  have  been  before  alluded  to,  (mtt^ 
p.  681.  At  Common  Law,  protestation  in 
pleading  is  now  unnecessary.  Protesta- 
tions in  pleas  are  not  nllowed  in  New 
Hampshire.  Rule  6  of  Cb.  Pr.  88  N.  H. 
606. 

«  Ld.  Red.  294,  800;  Mitford  Eq.  PI.  by 
Jeremy  (5th  Am.  ed.)  800,  note  (1),'  in 
which  the  editor  has  given  the  opinion  of 
Chancellor  Walworth  upon  this  point,  as 
pronounced  in  Leacraftv.i)emprey,4  Paige, 
124;  see  Story  Eq.  PI.  §  694.  If  an  an- 
swer commences  as  an  answer  to  the  whole 
bill,  it  overrules  a  plea  and  demurrer  to 
any  particular  part  of  the  bill,  althoufih 
such  part  is  not  in  fact  answered.    Lea- 


craft  V.  Demprey,  4  Paige,  124;  Snmmers 
V.  Murray,  2  Edw.  Ch.  206.  A  defendant 
may  plead,  answer,  and  demur  to  the 
same  bill;  but  the.<«e  several  defences  must 
each  refer  to,  and  in  terms  be  put  in  as  a 
defence  to,  a  separate  and  distinct  part  of 
the  bill.  Lcacraft  v.  Dempre^^,  4  Paige, 
124;  antt^  pp.  610,  616. 

*  j4nte,  p.  617. 

fi  Ord.  Xiy.  8.  9 ;  see  rndt^  p.  540,  note. 

A  The  particular  facts  on  which  the  de- 
fendant intends  to  rely  mu«t  be  clearly- 
stated,  so  that  the  plaintiff  may  know 
what  case  he  has  to  meet.  Hardman  v. 
Kliames,  2  M.  &  K.  732,  789;  Coop.  t. 
Brough.  351,  865. 

7  Ld.  Red.  300;  Story  Eq.  PI.  §  694. 

•  18  Yes.  485,  488. 
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that  there  was  a  deficiency  of  parties,  or  that  the  persons  appearing  Ch.  XV.  §  3. 
by  the  settlement  to  be  interested  were  necessai^  parties,  the  plea   '—    t     -' 
was  held  to  be  informal,  and  leave  was  given  to  amend  it.     A  plea, 
denying  a  negative  allegation  in  a  bill,  has  also  been  held  to  be 
informal.^ 

The  general  requisites  of  a  plea  have  already  been  discussed  at  General 
considerable  length ;  it  is  unnecessary,  therefore,  now  to  allude  to  '*^***"*^ 
them  further  than  to  remind  the  reader,  that  the  plea  must  be 
founded  upon  matter  not  apparent  upon  the  face  of  the  bill:^ 
must  reduce  the  case  to  a  single  point,*  except  where  leave  has 
been  obtained  to  plead  double :  ^  and  must  be  supported  by  proper 
averments.* 

In  addition  to  the  above  requisites  it  may  be  added,  that  a  plea  Must  be 
must  be  certain :  it  must  tender  issuable  matter,  the  truth  or  false-  ^'**^* 
hood  of  which  may  be  replied  to  or  put  in  issue ;  and  that,  not  in 
the  form  of  general  propositions,  but  specifically  and  distinctly.* 
Therefore,  where  a  plea  was  put  in  by  the  East  India  Company,  to 
a  bill  filed  by  the  Nabob  of  Arcot,  in  which  they  stated,  that  by 
charters,  confirmed  by  Act  of  Parliament,  they  had  certain  powers 
under  which  particular  acts  were  done,  the  plea  was  overruled, 
because  it  did  not  set  forth  the  contents  of  those  charters  and  Acts 
of  Parliament.^ 

A  plea  must  also  cover  the  whole  case  made  by  the  bill,  or  by  Most  go  to 
that  part  of  it  whfch  the  plea  afiects  to  cover :  otherwise  it  will  be  ^7  ^  * 
overruled.'  Thus,  where  a  bill  was  filed  for  a  foreclosure  of  a 
messuage  and  forty  acres  of  land,  and  the  defendant  pleaded  an 
absolute  title  in  himself  to  certain  property  mentioned  in  the 
deeds  by  which  he  deduced  his  title,  consisting  of  a  messuage  and 
tenement,  averring  that  they  were  the  same  which  were  meant  by 
the  bill,  the  Court  of  Exchequer  thought  the  plea  could  not  be 
considered  as  relating  to  the  forty  aci'es  of  land  mentioned  in  the 
bill,  and  overruled  it.®  And  so,  where,  to  a  bill  praying  a  recon- 
veyance of  four  estates,  the  defendant  put  in  a  plea  of  a  fine  and 
non-claim  as  to  one,  averring  that  the  estate  comprised  in  the  fine 
was  the  only  pai%  of  the  estates  comprised  in  the  bill  to  which  he 
had  or  claimed  a  right,  the  plea  was,  in  like  manner,  overruled.^^ 
So,  also,  where  a  bill  prayed  an  account  of  rents  and  profits,  and 
that  the  defendant  might  be  restrained  Irom  setting  up  outstand- 

1  Lakeman  «.  Agua  Fria  Gold  Mining      there  is  anj  matter  of  eqnitj  in  the  bill 

Company,  22  Beav.  76.  to  which  the  plea  does  not  set  up  a  bar, 

'  Ante,  p.  603.  and  which  is  not  denied  hj  way  of  an- 

*  Ante,  pp.  608,  607.  swer,  the  plea  muRt  be  set  aside. '  Piatt  v. 

*  AnU,  pp.  606,  600.  Oliver,  1  McLean,  806.    If  the  plea  is  to 
'  Ante,  p.  611.  the  whole  bill,  but  does  not  extend  to  or 

*  Ld.  Red.  207,  298.  cover  the  whole,  the  plea  is  bad.    Bell  «l 
f  Nabob  of  Arcot  v.  East  India  Com-      Woodward,  42  N.  U.  102, 198. 

panv,  8  Bra.  G.  C.  292.  808.  o  Wedlake  «.  Hutton,  8  Anst.  688. 

*  Ld.  Red.  204;  Story  £q.  PI.  §  608.   If         »  WMkint  v.  Stone,  2  Sim.  49,  62. 
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Ch.  XV.  §  8.  ing  terms,  and  the  defendant  pleaded  that  there  were  no  outstand- 
ing terms,  Sir  Jolm  Leach  V.  C.  held  the  plea  to  be  bad,  became 
it  left  part  of  the  case  imtoiiched.^ 

With  respect  to  the  language  of  pleas,  the  reader's  attention  is 
recalled  to  the  observations  made  in  another  part  of  this  work :  * 
in  which,  in  the  framing  even  of  bills,  the  propriety  of  adhering 
to  the  known  technical  language  of  the  Courts,  in  all  cases  where 
such  language  is  applicable  to  the  case,  has  been  discussed*  It 
only  remains  to  add,  that  if  such  an  adherence  to  the  ancient 
recognized  forms  of  pleading  is  desirable  in  the  case  of  bills,  it  is 
still  more  so  in  the  case  of  pleas,  in  which,  as  has  been  before 
stated,  there  must,  in  general,  be  the  same  strictness,  at  least  in  mat- 
ters of  substance,  as  in  pleas  at  Law.'  It  may,  however,  be  repeated 
here,  that  although  the  use  in  pleadings  in  £quity  of  such  technical 
expressions  as  have  been  adopted  in  pleadings  at  Common  Law  is 
desirable,  it  is  not  absolutely  necessary ;  and  that  the  same  thing 
may  be  expressed  in  any  terms  which  the  pleader  may  select  as 
proper  to  convey  his  meaning,  provided  they  are  adequate  to  the 
purpose.* 

All  the  facts,  however,  which  are  necessary  to  render  the  plea  a 
complete  equitable  bar  to  the  case  made  by  the  bill,  so  &r  as  the 
plea  extends,  must  be  clearly  and  distinctly  averred,  in  order  thai 
the  plaintiff  may  take  issue  upon  it;^  and  averments  in  general 
ought  to  be  positive.*  In  some  cases,  indeed,  a  defendant  has 
been  permitted  to  aver  according  to  the  best  of  his  knowledge 
and  belief:  as  that  an  account  is  just  and  true ;  ^  and  in  all  cases  of 
negative  averments,  and  of  averments  of  facts  not  within  the  im- 
mediate knowledge  of  the  defendant,  it  may  seem  improper  to  re* 
quire  a  positive  assertion.^  It  is,  however,  the  opinion  of  Lord 
Redesdale,  that  unless  the  averment  is  positive,  the  matter  in  issoe 
appears  to  be,  not  the  fact  itself,  but  the  defendant's  belief  of  it ; 
and  that,  in  all  cases,  therefore,  averments  should  be  po^tive,  as 
the  conscience  of  the  defendant  is  saved  by  the  nature  of  the  oath 


1  Bnrker  v.  Ray,  6  Mad.  64;  see  also 
Hook  V.  Donnan,  1  S.  &  S.  227,  280; 
Hoare  v.  Parker,  1  Cox,  224,  228;  1  Bro. 
C.  C  578,  680;  Ld.  Red.  277,  n.  {$.) 

s  Ante,  p.  862. 

*  See  Marselis  o.  Morris  Canal,  &c.,  1 
Saxton  (N.  J.),  81 ;  Storv  Eq.  PI.  §  668.  In 
pleading  matters  of  flu\>'4tMnce  the  same 
strictness  is  required  in  Equity  as  at  Law. 
Burditt  0.  Grevr,  8  Pick.  108. 

^  Ante.  pp.  862,  868. 

*  Ld.  Red.  298;  see  Newman  v.  Hutton, 
3  Beav.  114,  117;  Overton  «.  Banister,  4 
Beav.  206,  208.  The  plea  should  state  so 
distinctly  to  what  part  of  the  bill  it  is 
intended  to  apply,  that  the  Court  oaa  de- 
termine, on  examination  of  the  bill,  what 


parts  are  covered  by  it  Davison  v.  Scker> 
merhom,  1  Barb.  Ch.  480.  Wh^re  the 
plea  does  not  go  to  the  whole  bill,  it  mast 
clearly  point  to  the  part  of  diseovcnr  or 
relief  intended  to  be  covered  by  it,  bat.  if 
overruled  for  a  defect  in  thi^  'particular, 
the  defendant  will  not  thereby  be  preciaded 
(Tom  insisting  upon  the  same  matter  in  hi» 
answer  as  a  defence  pro  tamio.  Jorvts  «. 
Palmer,  11  Paif^  650. 

«  Foster  v.  Vassall,  S  Atk.  587;  Stotr 

.  PI.  §  662. 
Anon.,  8  Atk.  70. 

«  Drew  ».  Drew,  2  V.  &  B.  159, 162; 
Kirkman  v.  Andrewa,  4  Bcav.  564,  SS7:  6 
Jnr.  189;  see  also  Small  v.  Attwood,  1  T. 
&  C.  Ex.  80. 
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administered:  which  is,  that  so  much  of  the  plea  as  relates  to  his  Ch.  XV.  §  3. 
own  acts  is  true,  and  that  so  much  as  relates  ^o  the  act»  of  others  '^^  y— ^ 
he  believes  to  be  true.^ 

The  plea  having  stated  the  facts  upon  which  it  is  founded,  com-  Condusion: 
monly  concludes  with  a  repetition,  that  the  matters  so  offered  are 
relied  upon  as  an  objection  or  bar  to  the  suit,  or  to  so  much  of  it 
as  the  plea  extends  to;  and  then  prays  the  judgment  of  the  Court 
wBether  the  defendant  ought  to  be  compelled  ftirther  to  answer 
the  bill,  or  such  part  as  is  pleaded  to.^    It  does  not  appear  that 
any  particular  form  of  conclusion  is  necessary,  in  pleas  in  Equity. 
Some  of  the  old  forms  of  pleas  to  the  jurisdiction-  conclude  by  to  the 
praying  the  judgment  of  the  Court,  "whether  it  will  hold  plea  J"ri«ii<^tion; 
upon,  and  enforce  the  defendant  to  answer  the  biU,  for  the  cause 
aforesaid;"  whilst  other  precedents,  with  less  precision,  demand 
judgment  of  the  Court,  "  whether  the  defendant  shall  be  compelled 
to  make  further  or  other  answer." '    The  forms  of  pleas  in  Equity  to  the  person; 
to  the  person  are  tolerably  uniform  in  concluding,  by  praying 
judgment  of  the  Court,  whether  the  defendant  shall  be  compelled 
to  make  any  further  answer  during  the  existence  of  the  disability 
pleaded.*      The  precedents  of  pleas  in  bar,  generally,  conclude  in  bar. 
with  pleading  the  matter  set  up,  in  bar  of  the  discovery  and  relief, 
or  of  the  discovery  (as  the  case  may  be),  and  demand  judgment  of 
the  Court,  whether  the  defendant  shall  be  compelled  to  make  fur- 
ther or  other  answer  to  the  biU,  praying  to  be  dismissed  with  costs : 
a  prayer  that  is  sometimes  added  and*  sometimes  omitted.     They 
do  not,  however,  always  state,  that  the  matter  is  pleaded  in  bar.^ 

Where  a  plea  is  accompanied  by  an  answer,  the  answer  must  Where  ac- 
follow  the  conclusion  of  the  plea.  If  the  answer  is  merely  to  sup-  «)mpani<^ 
port  the  plea,  it  is  stated  to  be  made  for  that  purpose,  "  not  waiv- 
ing the  plea."  •  If  the  plea  is  to  part  of  the  bill  only,  and  there  is 
an  answer  to  the  rest,  it  is  expressed  to  be  an  answer  to  so  much 
of  the  bill  as  is  not  before  pleaded  to,  and  is  preceded  by  the  same 
protestation  against  waiver  of  the  plea.^ 

A  plea  must  be  signed  by  counsel ;  ^  and  no  counsel  is  to  sign  sij^natore  bj 
any  plea,  unless  he  has  drawn,  or  at  least  perused  the  same :  and  counsel, 
he  is  to  take  care  that  documents  be  not  unnecessarily  set  out 
therein  in  hoec  verba ;  and  that  no  scandalous  matter  be  inserted 

1  Ld.  Red.  298;  Story  £q.  PI.  §§  662,  in  support  of  the  plea.    Such  an  answer 

664;    Bolton  v.   Gardner,  8  Paige,  278;  forms  no  part  of  the  defence;  but  is  that 

Heartt  r.  Coming,  8  Paige,  566;  see  form  evidence  which  the  plaintiff  has  a  rifsht  to 

in  Vol.  III.  require,  and  to  use  to  invalidate  the  de- 

^  Ld.  Bed.  800.  fence  made  by  the  plea.    Such  answer  can 

*  Beames  on  Pleas,  49.  be  used  only  to  support  or  disprove  the 

*  Jtnd,  plea.     Andrews  v.  Brown,  8  Cush^  188; 

•  JUd.  Ld.  Red.  199. 

•  Ld.  Red.  800.    A  question  not  raised  7  Ld.  Red.  300;  Story  £q.  PI.  §  695. 
by  the  plea  cannot  be  raised  by  an  answer  ^  Ord.  VIII.  1. 
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nence. 


Scandal. 


Ch.  XV.  §  3.  therein.^  The  signature  of  counsel  is  usually  attached  to  the  draft 
of  the  plea,  and  copied  by  the  solicitor  on  to  the  engrossment.  K 
a  plea  has  been  inadvertently  filed  without  counsePs  name,  it  is 
conceived  that,  as  in  the  case  of  an  answer,  an  order  of  course 
may  be  obtained  to  add  the  same  to  the  engrossment.* 

If  the  plea  contain  any  impertinent  matter,'  or  is  of  an  improper 
or  unnecessary  length,  the  defendant  putting  it  in  may  be  ordered 
to  pay  the  costs  occasioned  thereby.*  The  application  for  the 
costs  of  such  impertinent  matter  is  to  be  made  at  the  time  when 
the  Court  disposes  of  the  costs  of  the  cause,  and  not  at  any  other 
time.* 

If  the  plea  contain  any  scandalous  matter,'  exceptions  should  be 
taken  to  such  matter.  The  practice  on  such  exceptions  is  the 
same  as  in  the  case  of  exceptions  to  a  bill  for  scandal,  and  has  been 
already  described.'' 

Where  the  matter  of  the  plea  appears  upon  record,  the  plea,  is 
put  in  without  oath ;  but  where  the  matter  of  the  plea  does  not  so 
appear  it  must  be  upon  oath.' 

In  consequence  of  this  rule,  if  the  matter  pleaded  is  purely 
matter  of  record,  or,  in  other  words,  which  may  be  proved  by  the 
record,  the  oath  of  the  party  is  not  necessary ;  but  if  any  fact  u% 
pais  is  introduced,  which  would  require  to  be  proved  at  the  hearing, 
the  plea  must  be  upon  o^th.  Thus,  where  a  defendant  pleaded 
the  stattfte  32  Henry  VIII.  c.  9,  against  selling  pretended  titles, 
with  the  necessary  averments  of  want  of  possession,  &e.,  and  did 
not  put  the  plea  in  upon  oath,  it  was  ordered  to  be  taken  off  the 
file,  because  the  plea,  although  it  set  out  a  statute,  was,  in  sub- 
stance, matter  in  pais^  For  the  same  reason,  pleas  of  a  Statute 
of  Limitations,  or  of  any  other  statute  which  require  averments  to 
bring  the  defendant's  case  within  its  operation,  must  be  upon 
oath.    It  seems,  however,  that  a  mere  averment  of  identity  will 


In  what 
caases  plea 
must  be  on 
oath: 

where  plea  is 
not  of  matter 
purely  of 
record; 


1  Ord.  VIII.  2;  ante,  p.  818. 

2  Braithwaite's  Pr.  48;/n»^  p.  677. 

8  At)  to  impertinence^  see  cmU^  p;  849. 

4  15  &  16  Vic.  c.  86,  §  17;  Ord.  XL.  9. 

fi  Ord.  XL.  11.  For  the  old  practice, 
in  case  of  impertinence  in  a  plea,  see 
Dixon  t7.  01  mi  us,  1  Cox,  412. 

6  As  to  scandal,  see  ante^  p.  847. 

7  Ord.  XVI.  2,  8, 10;  anU^  pp.  349-854. 

8  Ord.  XIV.  2.  In  the  Courts  of  the 
United  States,  no  plea  shall  be  allowed  to 
be  tiled  to  a  bill,  unless  upon  a  certificate 
of  counsel,  that  in  his  opinion  it  is  well 
founded  in  point  of  law,  and  supported  hj 
the  aflidavit  of  the  defendant,  that  it  is 
not  interposed  for  delay,  and  that  it  is  true 
in  point  of  fact.  United  States  Equity 
Rule,  .81 ;  see  Wild  v.  Gladstone,  8  De  Gex 
&  Sm.  740.  The  rule  is  inflexible  in 
Chancery  proceedings,  that  a  plea  of  mat- 
ters inpaiSf  and  pleas  in  bar  of  matters  in 


pait^  must  be  filed  on  oath.  Dunn  v.  Kee> 
zin,  3  Scam.  297.  A  plea  most  b«  Tariftal 
by  oath,  although  the  plaintiff  hat  ^ex- 
pressly waived  an  answer  from  the  defenil- 
ant  on  oath.  Heartt  9.  Coming,  3  Paicti* 
566;  Bassett  v.  Company,  48  N.  H.^1. 
A  plea  is  not  eyidence  in  b^alf  t»f  the  <k» 
fendant,  as  to  the  facts  stated  in  it,  to  at 
to  require  the  testimony  of  more  than  eat 
witne-^s  to  contradict  it;  eron  where  li 
negatives  a  material  averment  in  the  hit. 
Heartt  v.  Corning,  8  Paige,  5<69;  see  Sai- 
dier  V.  Glover,  1  B.  Moo.  53;  Starr  E^ 
PI.  §  696;  I  Smith  Ch.  Pr.  (2d  Ami  ed.» 
281,  282;  Caroll  v.  Waring,  3  Gill  kJ. 
491;  Bassett  v.  Company,  43  N.  U.  2SI; 
Story  £a.  PI.  §  696.  A  plea,  if  doc  oa 
oath,  will  be  set  aside  on  motion.  BsskB 
v.  Company,  43  N.  H.  249. 
0  VVaU  V.  Stubbs,  2  V.  &  B.  SM,  U7. 
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not  render  it  necessary  that  a  plea  of  matter  of  record  should  be  Ch.  XV.  §  a. 
put  in  upon  oath ;  therefore,  where  a  plea  of  the  plaintiff's  convic-  "— — r"^^ 
tion  for  forgery  was  put  in  without  oath,  Lord  £ldon  held  it  suffi-  mere  avei^ 
cient,  although  there  was  an  averment  of  the  identity  of  the  Identity  will 
plaintiff;^  and  so,  the  circumstances  of  a  plea  of  outlawry,  con-  not  render 
taining  such  an  averment,  will  not  render  it  necessary  that  it  saiy. 
should  be  upon  oath.* 

To  entitle  a  defendant  to  plead  any  matter  without  oath,  because  what  is 
it  is  matter  of  record,  it  must  have  been  properly  enrolled,  or  made  JJJJJ^^ 
a  complete  record  in  the  Court  out  of  which  it  comes.    Records  which  oath 
are  complete  for  this  purpose  as  soon  as  they  are  delivered  into  the  "'*"«^***^' 
Court,  and  there  fixed  as  the  rolls  of  the  Court ;  but  before  they 
are  so  fixed,  and  do  not  constitute  a  perfect  record,  they  are  said 
to  be  as  of  record ;  and  although  they  may  be  sufi^cicnt  in  the 
Courts  themselves  to  which  they  belong,  as  ground  for  ulterior 
proceedings,  they  have  not  assumed  that  permanent  form  which 
gives  them  the  character  of  records.'    Thus,  a  judgment  at  Law, 
signed  by  the  proper  officer  of  the  Court  by  which  it  is  made,  is  a 
sufficient  foundation  for  the  issue  of  execution  by  the  same  Court ; 
but  as  it  is  merely  the  instruction  for  a  future  judgment,  and  the 
judgment  is  no  record  until  it  is  actually  made  up,  it  is  not  a  com- 
plete record,  and  is  not  admissible  as  evidence  in  another  Court.^ 
So,  also,  in  the  Court  of  Chancery,  a  bill  or  other  pleading,  which 
has  been  duly  filed,  or  even  a  decree,  though  passed  and  entered, 
is  not  a  record  of  the  Court,  of  which  a  copy  can  be  admissible  as 
evidence  in  another  Court.    A  proceeding  or  decree  does  not  be- 
come a  record  till  it  has  been  signed  and  enrolled.     When,  there- 
fore, it  is  said,  that  pleas  of  matters  of  record  may  be  put  in  without 
•  oath,  it  must  be  understood  as  confined  to  those  matters  which  are 
of  record,  strictly  so  speaking,  and  which  require  no  other  evidence 
to  prove  them  than  what  the  Courts  are  in  the  habit  of  recognizing 
upon  inspection ;  ^  such  as  exemplifications  under  the  Great  Seal  of 
the  Court  of  Chancery,  or  of  the  Court  out  of  which  it  comes. 
Upon  this  principle  it  is,  that  a  decree  of  dismissal,  signed  and 
enrolled,  may  be  pleaded  without  oath.    Upon  the  same  principle, 
a  plea  of  outlawry,  or  of  excommunication,  may  be  put  in  without 
oath  ;  and  so  may  a  plea  of  conviction  of  felony.* 

Matters  not  so  recorded  may  be  capable  of  proof  aliunde ;  but  y^^^  -^  ^^^^ 
if  pleaded,  the  plea  must  be  accompanied  by  the  oath  of  the  party :  ter  quasi  of 
unless,  indeed,  they  consist  of  transactions  in  the  Court  itself,  which,  wMch  oath 

uimeceasary. 

1  1.  Davies,  10  Ves.  81,  88.  «  2  Phillips  on  Evid.  2;  Taylor  on  Evid. 

2  AnU,  p    66;  and  see  Prat  v.  Taylor,       §§  1378-1391, 1407-1409. 

1  Cha.  Ca.  237,  as  to  plea  of  privilege  ot  *  Taylor  on  Evid.  ^1407. 

defendant,  as  scholar  of  the  Univenity  of  ^  See  Wall  o.   Stubbs,  2  V.  &  B.  854, 

Oxibrd.  867. 

6 9.  Dayiet,  19  Ves.  81,  88. 
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In  case  of 
plea  of 
outUvny. 


Where 
accompanied 
by  answer. 


Omission  of 
oath  not  an 
irregularity 
which  can  be 
waived. 


although  they  have  not  been  solemnly  and  formally  enrolled,  are 
qiuisi  of  record.  Pleas  of  feuch  matter^  as  well  as  matters  of  rec- 
ord, may  be  put  in  without  oath  :  for,  as  the  Court  is  in  the  habit 
of  noticing  its  own  proceedings,  they  are  capable  of  proof  without 
any  other  evidence  than  the  production  of  the  proceeding  itselfi 
or  an  office  copy  of  it,  signed  by  the  proper  officer.  Upon  this 
principle  it  is,  that,  when  a  plea  of  a  suit  already  depending  in  the 
Court  of  Chancery  is  put  in,  the  Court  does  not  require  that  it 
shduld  be  upon  oath,  bi^t  immediately  directs  an  inquiry  into  the 
existence  of  such  a  suit.^ 

In  the  case  of  a  plea  of  outlawry,  the  record  must  be  pleaded 
sub  pede  sigiUi;^  and  it  was  formerly  usual,  as  well  at  Law  as  in 
Equity,  to  annex  to  the  plea  a  copy  of  the  whole  record  of  out- 
lawry, duly  authenticated  by  the  seal  of  the  Court  from  which  it 
issued,  in  order  that  the  Court  might  judge  immediately  of  the 
truth  of  the  plea ; '  but  it  was  afterwards  the  practice  to  annex  the 
capias  utlagatum  only,  under  the  seal  of  the  Court,*  or  of  the  proper 
office,  which  is,  in  fact,  the  seal  of  the  Court.  And  where,  instead 
of  a  copy  of  the  capias  vMagatwn^  duly  authenticated,  the  defend- 
ant annexed  a  certificate,  under  the  seal  of  the  Clerk  of  the  Out- 
lawries, the  plea  was  held  bad.*  But  it  seems  that  »nce  the  14  A 
15  Vic.  c.  99,  a  copy,  certified  by  the  proper  officer,  of  the  sherifTa 
return  to  the  w^rit  of  exigi  fajdas^  is  sufficient  evidence  of  the  out- 
lawry.* 

In  all  cases  where  a  plea  is  accompanied  by  an  answer,  it  most 
be  put  in  upon  oath.''  A  plea  by  a  peer,  or  a  person  having  privi- 
lege of  peerage,  must,  in  those  cases  where  an  oath  wonld  be 
required  from  persons  not  enjoying  the  privilege,  be  put  in  upon 
attestation  of  honor.  In  the  case  of  a  corporation  aggregate,  it 
must  be  under  the  common  seal ;  and  it  is  advisable,  though  not 
indispensable,  that  the  affixing  of  the  seal  should  be  attested  by 
some  officer  of  the  corporation.® 

Where  a  plea  which  ought  to  be  upon  oath,  is  put  in  withomt 
one,  the  irregularity  is  not  one  which  can  be  waived  by  the  plain- 
tiff's taking  any  proceeding  upon  it;®  and  in  such  a  case,  the 
plaintiff  should  move,  upon  notice,  that  the  plea  may  be  taken  off 
the  file.^^    Where,  however,  a  joint  and  several  plea  had  be«i 


1  Ord.  XIV.  6,  7;  Urlin  r.  Hudson,  1 
Tern.  882,  anlt.  p.  661. 

a  Ord.  XIV.  4. 

8  Co.  Litt  128  b. 

^  6  Bac.  Ab.  67 ;  and  see  Fox  v.  Tates, 
24  Beav.  271. 

6  Waters  r.  Mayhew,  1  S.  &  S.  220. 
Leave  was,  however,  given  to  amend  the 
piea,  as  the  defect  arose  fVom  the  mistake 
of  the  Clerk  of  the  Outlawries,  and  not  of 
the  defendant. 


«  Anstmther  v.  Roberts,  4  W.  R.  849, 
V.  C.  K. ;  and  see  Winthrop  c.  Eldertoa, 
15  Jur.  1028,  V.  C.  K.;  anU^  p.  &5.  At  to 
outlawries,  see  Chitty's  Arch.  1295-180&. 

T  Jefferson  v.  Dawson,  2  Cha.  C«.  iO& 

8  Braithwaite*8  Pr.  68.  For  font  of  «- 
testation,  see  Vol.  III. 

0  Wall  V.  Stabbs,  2  V.  &  B.  3&4,  SS8. 
10  Wild  V.  Gladstone,  8  De  G.  &  S.  746; 
15  Jur.  713.    If  a  plea  is  not  verified  bv 
the  oath  of  the  defendant,  the  plaiatiiF 
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Bwom  to  by  all  the  defendants,  except  one  who  had  died,  the  Court  Ch.  xvt.  §  4. 
refused  to  order  it  to  be  taken  off  the  file.^ 


Section  IV. — Swearing^  Filing^   Setting  Douniy  and  Arguing 

Fleas. 

A  plea,  being  drawn  or  perused  and  settled  by  counsel,  must  be  How 
written  upon  paper  of  the  same  description  and  size  as  that  on  which  ^ng'^'"®**- 
bills  are  printed ;  *  and  the  Record  and  Writ  Clerks  may  refuse  to  Erunres  and 
file  any  plea  in  which  there  is  any  knife  erasure,  or  which  is  so  "''«'^®*- 
blotted  as  to  obliterate  any  word,  or  is  improperly  wiitten,  or  so 
altered  as  to  cause  any  material  disfigurement ;  or  in  which  there 
is  any  interlineation  :  unless  the  person  before  whom  the  same  was 
BWom  duly  authenticate  such  interlineation  with  his  initials,  in 
such  manner  as  to  show  that  such  interlineation  was  made  before 
the  plea  was  sworn,  and  so  as  to  mark  the  extent  of  such  interlin- 
eation.*   A  joint  plea  and  answer  must  be  printed. in  the  same 
manner  as  answers  are  printed.^ 

Where  a  defendant  puts  in  a  plea  on  oath,  or  attestation  of  How  sworn, 
honor,  it  must  be  signed  by  him,  and  the  signature  be  afilxed  or 
acknowledged  in  the  presence  of  the  person  before  whom  the  plea 
is  swom.^    Pleas  are  sworn  and  taken  in  the  same  manner  as 
answers.* 

A  plea  which  does  not  require  to  be  put  in  on  oath,  need  only  when  plea 
be  signed  by  counsel;^  and  in  other  cases,  if  the  plaintiff  will  con-  ™S  *^*^^ 
sent,  an  order  may  be  obtained  as  of  course,  on  petition  at  the  or  signature. 
Rolls,  to  file  the  plea  without  oath  or  signature,  or  without  oath 
only.'    If  the  order  dispenses  with  the  oath  only,  the  defendant 
must  sign  the  plea,  and  his  signature  must  be  attested  by  some 
person  competent  to  be  a  witness.    The  order  must  be  produced 
at  the  time  of  filing  the  plea.* 

The  plea  must  be  indorsed  with  the  name,  place  of  business  or  Filing  plea, 
residence,  and  address  for  service,  if  any,  of  the  solicitor  or  party 
filing  it,  in  the  same  manner  as  other  pleadings;^®  and  it  is  filed  in 
the  Record  and  Writ  Clerks'  Ofiice,^*  without  any  other  formality 
than  that  required  for  filing  an  affidavit."    Notice  of  the  filing  Notice  of 
thereof  should  be  given  to  the  solicitor  for  the  plaintiff,  or  to  the  *'"«• 

mny  appW  for  nn  order  to  set  it  a«ide,  or  *  Ord.  16  March,  1860,  r.  16;   Ord.  IX. 

to  nave  it  taken  off  the  files  of  the  Court;  8;  ante,  p.  896. 

but  he  cannot  make  the  objection  upon  >  Ord  I.  86. 

the  ailment  of  the  plea    Heartt  v.  Corn-  <  See /wf^,  pp.  755,  756. 

ing,  8  Paige,  566;  Bae^ett  v.  Comfiany,  48  *  Urd.  XI V.  8. 

N.  H.  251;  1  New.  Ch.  P.  117.    For  form  0  See/wf<.  pp.  748,  e<<eo. 

of  notice  of  motion,  i^ee  Vol.  III.  7  Ord  Vlll.  1;  XIV.  S. 

1  Attorney-General  v.  Cmdock,  8  Sim.  *  For  form  of  petition,  eee  Vol.  III. 

466;  1  Jur.  495;  tee  also  Cope  «.  Parry,  1  ^  Braith waiters  Pr.  62,  68. 

Mad.  88;  Cooke  o.  Westall,  i&.  265;  Done  lo  Ord.  III.  2,  5;  <uae.  pp.  468,  454. 

•.  Bead,  2  V.  &  B.  810.  "  Ord.  I.  85:  VIII.  8. 
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Ch.  XV.  §  4. 


CoDfleoQeaoe 
of  oeglect  to 
give  notice. 


Time  allowed 
to  plead. 


Whetherplea 
may  be  filed, 
under  order 
for  fiirther 
time  to 
answer. 


plaintiff  himself  if  he  sues  in  person,  before  seven  o'clock  in  the 
evening  of  the  day  on  which  the  plea  is  filed,  or,  if  filed  on  a  Sat- 
urday, before  two  o'clock  in  the  afternoon  of  that  day.*  Neglect 
to  give  the  notice  in  due  time  will  not  render  the  plea  inoperative ; 
but  the  time  allowed  to  the  plaintifi^  for  taking  the  next  step  in 
the  cause  will  be  extended,  so  as  to  ^ve  him  the  benefit  of  the 
time  he  would  otherwise  lose  by  the  delay  in  the  service.* 

A  defendant  is  allowed  the  same  time  for  pleading  as  for  answer- 
ing ;  and  any  extension  of  the  time  must  be  applied  for  in  the  same 
manner  as  in  the  case  of  answers;  and,  generally,  the  rules  regu- 
lating the  swearing,  and  the  reception  and  filing  of  pleas  at  the 
Record  and  Writ  Clerks'  Office,  are  the  same  as  those  which  r^n- 
late  the  swearing,  reception,  and  filing  of  answers.' 

Some  doubt  at  one  time  existed  whether,  when  the  order  allow- 
ing further  time,  in  terms  gave  the  defendant  further  time  to  an- 
swer only,  he  was  entitled  to  plead ;  and  in  the  case  of  JBroakt  v. 
Purtonf  where  the  defendant's  application  to  the  Master  and  the 
affidavits  in  support  of  it  had  reference  only  to  answering.  Sir  J. 
L.  Knight  Bruce  Y.  C.  was  of  opinion  that  an  order  giving  leave 
to  answer,  pleads  or  demur^  not  demurring  alone,  was  irregular,  and 
he  ordered  the  words  in  italics  to  be  struck  out  from  the  order; 
whereupon  his  Honor  directed  the  plea  to  be  taken  off  the  file; 
afterwards,  the  defendant  filed  a  plea  under  the  order  so  altered : 
but  he  stated,  that  his  judgment  proceeded  entirely  on  the  circum- 
stances of  the  individual  case.  There  have,  however,  been  several 
cases  in  which  it  has  been  decided,  that  a  plea  was  an  answer 
within  the  meaning  of  an  order  for  time  to  answer ; '  and  in  the 
case  of  JETunter  v.  Nockolda,  Lord  Clottenham  decided  that  if  it  is 
intended  to  limit  the  defendant  to  an  answer,  the  order  must  ex- 
pressly declare  that  intention.* 


I  Ord.  III.  9;  XXXVIl.  2;  an/e,  pp. 
454,  466.  For  form  of  notice,  see  Vol. 
III. 

4  Wright  V.  Angle,  6  Hare,  107,  109; 
Lowe  V.  Williams,  12  Beav.  482;  Jonea  v. 
Jones,  1  Jur.  N.  S.  863,  Y.  C.  S.;  Lloyd 
V.  Solicitors  ami  Geneml  Life  Assurance 
Company,  8  W.  R.  640;  24  L.  J.  Ch.  704, 
V.  C.  W.;  see,  however,  Matthews  «.  Chi- 
chester, 5  Hare,  207,  overruled  on  flppeal, 
li.  210;  11  Jur.  49. 

s  See  pott^  Chap.  XVII.  \  8,  Antwen, 
In  Massachusetts,  '*the  defendant  mapr, 
at  any  time  before  the  bill  is  taken  for 
confei»8ed,  or  afterwards,  by  leave  of  the 
Court,  demur,  pletid,  or  answ'er  to  the  bill." 
Kule  10  of  the  Rules  for  Practice  in  Chan- 
cer}'. 

^  1  Y.  &  C.  C.  C.  278;  see  also  Taylor 
V.  Milner,  10  Yes.  444;  Newman  v.  White, 
16  Beav.  4. 

>  Kmv  v.  Marshnll,  1  Keen,  190;  Anon., 
9  P.  Wms.  464;  Jonei  9.  £arl  of  Straf- 


ford, 8  P.  Wms.  79,  81 ;  Robctta  «.  Hast- 
ley,  1  Bro.  C.  C  66;  De  Mincknia  v.  L4- 
nev,  16  Yes.  856;  Philipe  v.  Gibbona,  1  Y. 
&'B.  184;  Newman  v.  White,  16  B^t.  4; 
Heartt  v.  Corning,  8  Paige,  566.  Tbe 
filing  either  an  answer,  plea,  or  demmrer, 
is  SMid  to  be  a  coropliance  with  the  nrie  » 
iinswer,  in  Bracken  v.  Kenned  j,  8  Seam. 
664.  If  further  time  is  given  to  an«««r. 
it  is  improper  to  file  a  demarrer  vitb<«i 
leave  of  tne  Court.  JUd.  DerattTver  le 
part  is  not  a  compliance  with  an  order  \% 
answer.  Kenrick  «  Clayton,  S  Btol  (X  C 
(Perkinses  ed.)  214,  and  nutaa;  8.  C  S 
Dick.  6S6;  Lunsdown  «.  Elderton,  8 
ner*«  Yes.  626,  note  (1>,  and  casas  ou 
Plea  under  an  order  for  time  to 
is  regular.     8  Sumner*8  Yes.  S56,  nm 

(1). 

«  2  Phil.  640,  644;  12  Jur.  149. 
ing  S.  C,  6Harfvl2;  11  Jnr.  1006; 
also  Newman  v.  White,  16  Beav.  4. 
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If  the  defendant  does  not  obtain  an  order  for  further  time,  but  Ch.  XV.  §  4. 

allows  an  attachment  to  issue,  there  does  not  seem  to  be  any  "*- — y"""" 

objection  to  his  filing  a  plea;   further  than  that  he  must,  as  in  May  be  filed 

the  case  of  an  answer,  first  tender  the  costs  of  the  contempt.^  mcnt* 

If^  however,  the  defendant  is  in  contempt  for  want  of  an  answer,  but  not  after 

and  an  order  has  issued  for  the  Sergeant-at-Arms,  it  is  considered  J^?^^^?*" 

irregular  to  file  a  plea.*     After  service  of  a  traversing  note,  a  nor  after  a 

defendant  cannot  plead  to  the  bill,  without  the  special  leave  of  the  *'*J|?^'^ 

Court.*  leave. 

An  office  copy  of  the  plea  is  taken  by  the  plaintiff;^   and,  as  Taking  office 

a  general  rule,  he  can  take  no  step  in  the  cause  until  the  plea  has  ^^P^* 

been  disposed  o£    Thus,  except  under  very  special  circumstances,  iJgS^^S^ 

there  can  be  no  motion  for  an  injunction  till  the  plea  has  been  till  plea 

dJBposcd  of 

argued.    The  Court  will,  however,  at  the  instance  of  the  plainti^  ^^ 

in  such  a  case,  expedite  the  hearing  of  the  plea ;  and  will  give  the 

plaintiff  leave  to  move  on  the  same  day  that  it  comes  on,  if  the 

plea  should  be  overruled  upon  argument,  that  an  injunction  may 


issue.^ 


So,  also,  if  a  defendant  pleads  to  part,  and  answers  to  the  when  de- 
residue  of  the  bill,  the  plaintiff  cannot  except  to  the  answer  till  ^|??3?  to  Dart 
the  plea  has  been  argued :  *  unless  in  cases  where  the  plea  is  con-  and  answers 
fined  to  the  relief  prayed,  and  the  defendant  professes  to  answer  **"'  °  . '  * 
as  to  the  whole  discovery  required;  in  such  cases,  it  seems  the  p^^mg'pfea. 
Court  will  not  require  the  plaintiff  to  set  down  the  plea  before  he 
excepts  to  the  answer  for  insufficiency.^ 

The  rule  which  requires  a  plea  to  be  disposed  of  upon  argu-  Nostep 
ment,  before  any  further  proceedings  are  had  in  the  cause,  applies  jllowed  in 
to  cases  where  the  defendant,  as  well  as  to  cases  where  the  plain-  any  ^y 
tifl?  seeks  to  move  in  the  cause.     Thus,  if  a  defendant  plead  in  P***<"^  P*«*- 
bar,  he  cannot  obtain  an  order  for  the  plaintiff  to  make  his  elec- 
tion, till  the  plea  has  been  argued  :  for  the  plea,  by  insisting  that 
the  plaintiff  is  not  entitled  to  sue  in  Equity,  denies  that  he  has  an 
election;'   and  an  order  for  the  plaintiff  to  make  his  election.  Election, 
made  under  such  circumstances,  will,  on  motion,  be  discharged  ;  ^ 
as  will  also  be  an  order  to  elect,  made  where  the  defendant  has 
pleaded  to  part,  and  answered  to  the  remainder  of  the  bill." 

The  plaintiff  may,  within  three  weeks  after  the  filing  of  the 

I  Witters  «.  Chambers,  1  S.  &  3-  226 ;  pleH,  before  the  argument  of  die  plea,  the 
Sanders  v.  Mumey,  ibid. ;  Hamilton  r.  truth  of  the  plea  is  admitted.  Brownell 
Hibbert,  2  S.  &.  S.  226;  Mellor  v,  Hull,  ib.       v.  Curtis,  10  Paige,  210;  and  see  Buchan- 


S'ih  322;  Foulket  v.  J<ines,  2  Beav.  274.  nan  v.  Htidgson,  II  Benv.  868,  an  to  m<>v- 

*  BntiihwHite's  Fr.  63.  ing  rV>r  production  of  documei.ts,  after 
s  Ord.  Xlll  7;  anUy  p.  616.  joint  plea  and  answer. 

*  BraithwHite*s  Fr.  4»1.  f  Fi^ot  v.  Stace,  2  Dick.  496;  Sidneys. 

*  Humphreys  v.  Humphreys.  8  P.  Wms.  Perry,  t6.  602. 

895,  897;   Ttiumpsou  r.  Selbv,  12  Sim.  >  Anon.,  Mos.  804;  and  see  jKist,  Chap. 

100.                                             '  XIX.  §  4,  fCUctim. 

*  Darnell  V.  Reyny,  1  Yem.  844;  Bmith-  ^  Vaughan  v.  Welsh,  Mos.  210. 
waiters  Fr.  127,  128.  Where  the  plainUff  ^  Fiaher  v.  Mee,  8  Mer.  46,  47. 
excepts  to  the  answer  aooompanying  a 
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Plaintiff, 
admitting 
validity  of 
plea,  may 
obtain  onier 
of  course  to 
amend  bill, 
within  three 
weeks  after 
plea  filed.  <% 

Plaintiff,    \ 
disputing 
validity  of 
plea,  may  set 
It  down  for 
argument. 

Certain  pleas 
not  usuiulv 
set  down  for 
aigument: 

ofoutlawiy; 


of  former  suit 
depending; 
or  of  decree 
signed  and 
enrolled. 

Plea  need  not 
be  entered; 


and  either 
party  may 
set  it  down. 


plea,^  obtain  on  motion  or  petition  as  of  course,*  an  ord«r  to 
amend  his  bill.  The  petition  and  order  should  state  whether  the 
plea  has  or  has  not  been  set  down  for  argument : '  in  the  foiiDer 
case,  the  order  is  made  on  payment  of  the  taxed  costs,  and  in  the 
latter,  of  20^.  costs.*  This  course  should,  however,  only  be 
adopted  when  the  plaintiff  considers  the  plea  to  be  good :  for  such 
an  amendment  of  the  bill  is  as  much  an  admission  of  the  validitj 
of  the  plea,  as  if  the  same  had  been  allowed  on  argument.^ 

If  .the  plaintiff  dispute  the  validity  of  the  plea,  he  should  set  it 
down  for  argument.  There  are,  however,  certain  pleas  which  are 
not  usually  set  down  for  argument ;  these  are :  1.  Pleas  of  Out- 
lawry ;  2.  Of  a  former  Suit  depending ;  3.  Of  a  Decree  dgned  or 
enrolled.  The  first  are  pleaded  sub  sigtUoj*  so  that  the  truth 
of  the  fact  is  ascertained  by  the  form  of  pleading ;  and  the  suit  is 
consequently  delayed  until  the  disability  is  removed :  and  when 
removed,  the  defendant  must,  on  receiving  his  costs,  answer  the 
bill  as  if  the  outlawry  had  not  existed.'  Where,  however,  the 
plaintiff  conceives  such  a  plea,  through  mispleading  or  otherwise, 
to  be  insufficient,  he  may  set  it  down  for  argument.^  In  the  case 
of  the  two  latter  kinds  of  pleas,  an  inquiry  will,  on  motion  or 
petition  of  course,  be  directed  into  the  truth  of  them.*  The  order 
for  this  inquiry  ought  to  be  obtained  by  the  plaintiff:  ^^  unless  be 
conceives  the  plea  to  be  deficient  in  form,  in  which  case  he  may 
set  it  down  for  argument.*^ 

formerly,  aiter  the  filing  of  a  plea,  it  was  necessary  to  enter  it 
with  the  Registrar;  but  now  this  need  not  be  done;  and  upon 
the  filing  thereof,  either  party  is  at  liberty  to  set  the  same  down 
for  argument  immediately ;  ^^  and  it  is  irregular  to  set  the  same 
down  after  three  weeks  from  the  date  of  the  filing  thereof;  bat 
the  times  of  vacation  are  not  to  be  reckoned.^* 


1  Ord.  XrV.  17.  The  vacations  are  not 
reckoner!,  Ord  XXXVII.  18  (8);  anU,  p. 
641. 

3  For  ferms  of  motion  paper  and  peti- 
tion, see  Vol.  III.  But  after  the  plea  is 
sec  down,  the  application  to  amend  must 
be  by  special  ituminons.  See  atUe,  p  598,  n. 
For  H  lorm,  see  Vol.  III. 

8  Jennings  v.  Fearce,  1  Yes.  J.  448; 
Thorn  V.  iiermand,  4  John.  Ch.  868; 
Brown  v.  KicKetts,  2  John.  Ch.  425. 

4  Jones  V.  Wattier.  4  bim.  128;  Parker 
V.  Alcock,  1  Y.  &  J.  105. 

^  See  Spencer  v.  Brvan,  9  Yes.  281. 

6  Ord.  XI Y.  4;  an<e,  p.  688. 

7  Ord.  XIY.  6. 

8  Ord.  XIY.  5;  Ld.  Red.  805;  see  also 
Hunter  v.  AvrOf  28  Beav.  15;  Hunter  v. 
Nockolds,  6  Hare,  469,  462;  Fox  v.  Yates, 
24  Beav.  271 ;  and  8ee  anU^  p.  56. 

8  Ante,  pp.  687,  661.  For  form  of  order, 
see  Seton,  1259,  No.  16;  and  for  fonnn  of 
motion  paper  and  petition,  see  Yol.  III. 


»  Ord.  XIY.  6;  ante,  pp.  687,  661. 

n  Ante,  pp.  5»7,  610;  Ld.  Ked.  S»: 
Thomas  v.  Brasher.  4  Monroe,  67.  Ex- 
ceptions are  never  nled  to  a  plea,  kmt  if  ' 
the  party  conceives  the  {dea  to  be  defee^ 
tive,  either  in  form  or  sub^ance,  he  mar 
on  motion  or  petition,  have  the  plem  tsanf 
set  down  for  argument.  JBbkjwtmd  t. 
Simonson,  4  Blackf.  79. 

If  the  plaintiff  questions  the  ralidi^  «£\ 
a  plea  in  bar  to  the  whole  bill,  witboot  cv 

J>l.>ing,  the  defendant  must  set  it  ticw 
of  aii^ment;  if  held  bad,  tbe  ddrmzamt 
muse  anawer;  if  sustained,  tbe  plantsf 
muAC  reply;  if  he  does  reply  and  lakes 
issue,  the  deterinioation  of  that  moe  is 
final.    Flagg  v.  Bonnel^  2  ^SMiia(N-  J.W 

w  Ord.  XIV.  11.  ^ 

u  Neck  V    Gains,  1  De  G.  &  S.  2X8,  U 
Jur.  768;  Urd.  XXXYIl.  18  (8>. 
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The  party  wishing  to  set  a  plea  down  for  argument  most,  where  C^*  ^^"  §  *• 
the  cause  is  attached   to  one    of  the  Vice-Chancellors'  Courts,   """^^    *^ 
present  a  petition  to  the  Lord  Chancellor,  or,  where  it  is  attached  Order  to  aet 
to  the  Rolls'  Court,  to  the  Master  of  the  Rolls,  pra3dng  that  the  obuined. 
plea  may  be  set  down.^     The  petition  which,  if  the  cause  is 
attached  to  one  of  the  Vice-chancellors'  Courts,  does  not  require 
any  fiat  from  the  Lord  Chancellor,  nor  any  stamp,^  is  left  with 
the  Registrar,  or  the  Secretary  of  the  Master  of  the  Rolls,  as  the 
case  may  be ;  *  and  must  state  the  name  of  the  Judge  to  whose 
Court  the  cause  is  attached,^  the  day  when  the  plea  was  filed, 
and  whether  it  is  to  the  whole  or  part  of  the  bill,  and  must  be 
subscribed  by  the  solicitor,  and  state  for  what  party  he  acts,  and 
be  dated  the  day  it  is  left.*    The  order  for  hearing  the  plea,  which 
is  as  of  course,  is  drawn  up  by  the  Registrar,  or  by  the.  Secretary 
at  the  Rolls,  as  the  case  may  be.*    The  order  should  then  be  taken  Plea:  how 
to  the  Registrar's  Clerk  at  the  order  of  course  seat,  and  he  will  "*    ^^^' 
set  the  plea  down  at  once;^  and  a  copy  of  the  order  should  also  Service  of 
be  served,  as  soon  as  possible,  on  the  solicitor  of  the  opposite  ^      ' 
party.' 

Unless  specially  directed  by  the  Lord  Chancellor,  or  the  Lords  Heard  before 
Justices,  the  plea  must  be  set  down  before,  and  heard  by  the  •^****  Judge. 
Judge  to  whose  Court  the  cause  is  attached.*     Previously  to  the  Papenforuse 
hearing,  two  copies  of  the  bill  and  a  copy  of  the  plea  must  be  left  o^^®  Court, 
with  the  under  secretary  or  the  train    bearer  at    the    Rolls,  or 
with  the  train  bearer  of  the  Vice-Chancellor,  as  the  case  ma^c  be, 
for  the  use  of  the  Court.^®    If  the  cause  is  attached  to  the  Rolls'  When  put 
Court,  the  plea  will  not  be  put  in  the   paper  until  two  clear  J^^^"* 
days :  if  to  one  of  the  Vice-Chancellors'  Courts,  until  six  clear 
days  after  it  has  been  set  down. 

If  the  defendant  does  not  think  he  will  be  able  to  maintain  his  Application 
plea  on  argument,  he  should,  before  it  comes  on  for  hearing,  obtain  S^^^draw* 
an  order  for  leave  to  withdraw  it."    The  order  will  be  granted  plea, 
on  payment  of  the  costs  occasioned  by  the  plea. 

The  parties  should  be  provided  with  office  copies  of  the  affidavits  Affidarlt  of 
of  service  of,  and  of  being  served  with,  the  order  to  set  down  the  JJ5ler^  ^ 
plea.    If  the  plea  hns  been  set  down  by  the  plaintifi^  and  the  default  of 
defendant  makes  de&ult  at  the  hearing,  the  plea  will  be  over-  defendant 

1  Ord.  XXI.  9.  ^  If  thete  directions  as  to  papers   are 

*  Reff.  Refcnl.  16  March,  1860,  r.  8.  neglected,  and  in  consequence  thereof  the 

*  Ord-  XX (.  9.  For  (brm  of  order,  see  plea  cannot  be  heard,  the  solicitor  may  be 
Seton,  1SA7,  No.  10;  and  for  form  of  peU-  ordered  to  pay  such  costs  as  the  Court 
tion.see  Vol.  III.  thinks  fit.  Ord.  XXI.  12.    The  M  R.  re- 

^  Ord.  Xiy.  10.  quires  the  papers  to  be  left  two  clear  daj's, 

*  Reg  Regul.  16  March,  1860,  r.  8.  at  lea^t,  bof  »re  the  plea  comes  on  forhear- 
«  Ord.  XXI.  9.  iiii 


ee 
*  Ord.  Yl.  4.  petition  for  that  purpose,  see.yol.  III. 


▼  Reg  Remtl'  16  March,  1860,  r.  1.  "^  For  form  of  order  to  withdraw  a  plea, 

•  Braithwaite*!  Pr.  06.  see  Seton,  1269,  No.  16;  and  for  form  of 
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Ch.  XV.  §  4. 


defanlt  of 
plaintiff. 


Order  in 
which  coun- 
sel heard. 


Where 
plaintiff 
declines  to 
azgoe  plea. 

Plea  cannot 
stand  over 
indefinitely. 

Allegations 
in  bill  Uken 
less  strongly 
against  plain- 
tiff on  plea, 
than  on 
demuirer. 

Answer  sup- 
porting plea, 
may  be  read 
to  counter- 
prove  plea. 


ruled,  if  the  plaintiff  can  produce  an  affidavit  of  service  on  the 
defendant  of  the  order  to  set  down  the  plea ;  ^  if  he  cuioat 
produce  such  an  affidavit,  it  will  be  struck  oat  of  the  paper.  If 
the  plaintiff  himself  makes  default,  the  plea  will  be  allowed,  if  the 
defendant  can  produce  an  affidavit  of  having  been  served  with  the 
order ;  or  will  be  struck  out  of  the  paper,  if  he  cannot.'  Similar 
rules,  mutatis  mutandis^  ^PP^y  ^  ^^  <^^^  ^^  pleas  set  down  by  the 
defendant.' 

On  the  argument  of  the  plea,  where  all  parties  appear,  oovnd 
for  the  defendant  are  first  heard  ;  then  the  counsel  for  the  plaintiff; 
and  lastly,  the  leading  counsel  for  the  defendant  is  entitled  toreplr.' 

If,  when  the  plea  is  called  on  for  hearing,  the  plaintiff  dedinei 
arguing  it,  and  applies  for  leave  to  amend,  he  will,  in  general,  be 
allowed  tq  do  so,  on  payment  of  the  costs.* 

A  plea,  when  set  down,  will  not  be  allowed  to  stand  orer  ix 
an  indefinite  period.' 

It  may  be  observed  here,  that  on  the  argument  of  a  plea,  the 
allegations  in  the  bill  may  be  taken  less  strongly  against  the  plaia- 
tiflf  than  they  would  be  on  a  demurrer.' 

If  a  plea  is  supported  by  an  answer,  upon  the  ailment  of  the 
plea  the  answer  may  be  read  to  counterprove  the  plea ;  and  if 
the  defendant  appears  not  to  have  sufficiently  supported  his  pka 
by  his  answer,  the  plea  must  be  overruled,  or  ordered  to  stand  ftr 
an  answer  only.'  Where  a  defendant  had  answered  to  an  origiitt) 
bill,,  which  was  afterwards  amended,  whereupon  the  defendaoi 
put  in  a  plea  to  the  amended  bUl,  the  plaintiff  was  permitted  to 
read  the  answer  to  the  ori^nal  bill,  to  counterprove  the  plea  ta 
the  amended  bill.' 

Upon  the  argument  of  a  plea,  every  fact  stated  in  the  bill,  vi 
not  denied  by  the  averments  in  the  plea  and  by  the  answer  in  flip- 
port  of  the  plea,  must  be  taken  as  true.^'  If  a  plea  be  set  don 
for  argument  by  the  plaintiff,  without  replying  to  it,  the  nutter 

contained  in  it  must  be  considered  as  true.^ 


1  For  form  of  order  in  such  case,  »ee 
Seton,  1258,  No.  18;  and  for  form  of  afil- 
davit  see  Vol  111. 

s  Where,  in  either  ca«e,  the  plea  is 
■truck  out,  a  fresh  order  must  be  obtained 
for  setting  it  down,  as  in  the  case  of  a  de- 
murrer; see  ante^  p  596- 

*  Maisarredo  o.  Maitland,  2  Mad.  88 

4  Counif^ers  brief  consists  of  copi«'8  of 
the  bill  and  plea. 

6  See  Jones  V.  Wattier,  4  Sim  128;  see 
also  anle^  p.  420. 

«  Ord.  XXI  18. 

t  Rumbold  v  Forteath,  2  Jnr.  M.  S.  686, 
V.  C  W. 

8  Ld.  Red.  8A8;  seeKirby  v.  Tavlor, 
6  John.  Ch.  242;  Souzer  o.  De  Mever,  2 
Paige,  674;  Bogardua  v.  Trinity  Cburch, 


4  Paige,  178;  Kuypers  v.  Dutch  W 
Church,  6  Paige.  £70;  I^^^avcmft  r  OMf 
sey,  4  Paige,  124, 126:  StoiV  FUj.  i'L  f  Ol 
If  a  plea  aecom ponied  by  an  sosvcr.  ■ 
allowed,  the  answer  may  be  read  M  bi 
hearing  of  the  caune  to  ofinnteqiiw*  v 
plea  Souzero.  I>e  Meyvr.  2  Paifici**^ 
I)(>gardu«  «.  Trinitv  Church,  4  Paine,  17*- 
8torv  Eq  PI.  §§  690,  699. 

0  Hildvard  «.  Cresay,  8  Atk  SOI,  i* 
p.  680. 

w  Rogardu*  o.  Trinitv  Cfanreh.  4  FV. 
178;  Lawrence  v.  Pool,  2  Sandt  ^^ 
640. 

u  Gallagher  «.  RolterU,  1  W«kCC 
820;  ItowifV  V.  WilliHiua,  6  Wm.  I»< 
Ditvison  O.Johnson,  1  C.  E.GrNi(K.^» 
112. 
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A  plea  upon  alignment  may  be  either  allowed  simply,  or  with  Cn.  XT.  §  4. 
leave  to  amend,  or  the  benefit  of  it  may  be  saved  to  the  hearing,  '-    t     -' 
or  it  may  be  ordered  to  stand  for  an  answer,  or  it  may  be  over-  How  plea 
mled.^    The  consequence  of  each  of  such  judgments  will  be  con-  ^^  ^q 
Bidered  in  the  ensuing  sections.  argument. 

If  the  plaintiff  conceives  the  plea  to  be  good,  though  not  true.  Replication 
he  should  reply  thereto,  and  take  issue  upon  it,  as  in  the  case  of  ^  ^^* 
an  answer.*     He  should  not,  however,  reply  to  a  plea  of  the  p^ndSuyto 
dependency  of  a  former  suit  for  the  same  matter.'  »  «"t. 

If  the  plaintiff  reply  to  the  plea,  he  thereby  makes  as  full  ai^)^eet  of  • 
admission  of  its  validity  as  if  it  had  been  allowed  upon  argument ;  "P^"****®"- 
8o  that,  if  the  defendant,  at  the  hearing,  proves  his  plea  to  be 
true,  the  bill  must  be  dismissed.'*  Therefore,  where  a  defendant,  in 
a  plea  of  purchase  for  a  valuable  consideration,  omitted  to  deny 
notice,  and  the  plaintiff  replied  to  it,  and  the  defendant,  at  the 
hearing,  proved  the  purchase  for  valuable  consideration,  it  was 
held  that  the  bill  ought  to  be  dismissed :  for  it  was  the  plaintiff's 
own  &ult  that  he  had  not  set  the  plea  down  for  argument,  when 
it  would  have  been  overruled.*  And  it  seems,  that  in  such  case 
it  will  make  no  difference  if  the  plaintiff  should  prove  notice :  for 
all  that  is  required  of  a  defendant,  in  such  a  case,  is  to  prove  his 
plea,  which  he  does  by  proving  the  purchase,  and  the  payment  of 
the  consideration.* 

If  a  plea  to  the  whole  or  part  of  a  bill  is  not  set  down  for  argu-  When  plea 
ment  within  three  weeks  after    the  filing    thereof  (exclusive  of  Jentwfuwut 
vacations),  and  the  plaintiff  does  not  within  such  three  weeks  ^>>>f  ^t 
serve  an  order  for  leave  to  amend  the  bill,  or  by  notice  in  writing 


down. 


^  Ld.  Red.  801.  For  forms  of  orders  in 
such  ca«es.     See  Seton.  1258,  Nos.  12, 14. 

*  I^.  Red.  801.  In  New  Jersey,  Chan- 
eellor  Green,  in  Davison  «.  Johni^on,  1  0. 
£.  Green  (N.  J.),  112, 113,  remarked  that, 
when  the  cause  is  heard  upon  a  plea, 
**  the  question  is  not  strictly  whether  the 

K!ea  is  in  proper  form,  but  whether  in  the 
mguage  of  the  statute,  the  plea  t>e  good; 
that  is,  whether  upon  the  face  of  the  plea 
it  present*,  if  trae,  a  valid  defence  to  the 
action.  The  inquiry,  when  the  cause  is 
heard  upon  the  plea,  is  substantially  as  if 
the  plaintiif  had  demurred  to  the  plea.  The 
qa^-siion  ii*  not,  whether  .the  plea  i«  true, 
but  whether,  if  true,  it  is  a  good  defence. 
1  bis  is  the  obvious  meaniiiKof  the  statute. 
If  the  plntntiflr<le«m!>  the  plea  bad,  the  case 
ipciea  to  hearing  upon  the  ple'i.  If  he  con- 
ceives the  plea  to  be  g'>od,  though  not  true, 
he  takes  issue  upon  it,  and  proceeds,  as  in 
case  of  nn  answer."  **  The  subject  of  in- 
quiry, is  not  the  mere  technical  form  of  the 
plea,  but  the  sufficiency  of  its  averments 
to  sustain  the  defence;'  whether  it  is  good 
both  in  form  and  in  subsiance;  whether, 
vts.,  ak^uming  all  the  facts  props:  ly  set 
out  in  the  plea  to  be  true,  it  presents  a 


Nix.  Dig.  99,  $  24; 
Stockt.  (N.  .T.)82-Mcr j^ 


rtocltt.    (N.   J.) 


valid  defence.*' 
Flagg  V.  Bonn**!, 
Kwen  V.  Broadh 
129. 

*  Jones  V,  Segueira,  1  Phil.  82, 84 ;  6  Jur. 
188;  Ord.  XIV.  «,  7;  atUe,  pp.  687,  692. 

«  Daniels  v.  Taggart,  1  Gill  &  J.  811;  . 
Story  Eq.  PI.  $  697 ;  Meeker  r.  Marsh,  1  X 
Saxton  (N.  J.).  198;  Dows  v.  McMichael, 
6  Piiige,  189.  Upon  a  replication  to  a  plea, 
nothing  is  in  issue  except  what  is, dis- 
tinctly averred  in  the  plea;  and  if  that  is 
established  at  the  hearing,  the  plea  is  a  bar 
to  so  much  of  the  bill  as  it  professes  to  cover. 
Fi^h  V  Miller,  6  Paige,  26;  Cook  o.  Man- 
cius,  4  John.  Ch.  166;  McEwen  v.  Broad- 
head,  8  Stockt.  (N.  J.)  181.  The  replica-  v^ 
tion  is  an  admission  of  the  sufficiency  of  yS 
the  facts  pleadt  d,  as  a  bar,  if  true  Hughes 
V.  Blnke.  6  Wheat.  472;  Bogardu*  o.  1'rin- 
itv  Church,  4  Paige,  178;  Gemon  v.  Boc- 
caline,  2  Wa^'h  C.  C.  199:  Finh  v.  Miller. 
6  Paige,  26;  Daniels  «.  Taggart,  1  Gill  & 
J.  811;  Rhode  Island  v.  Massachusetts, 
14  Peters.  210,  267;  Dows  v.  McMichael, 
2  Paige,  846;  6  Paige,  189;  Gallagher  v. 
BobertH,  1  Wash  C.  C  820. 

«  Hams  9  Ingiedew,  8  P.  Wms.  9i. 
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Costs. 


When  plea  so 
held  sim- 
cient,  bill  to 
be  dismissed. 


After  ander- 
tftking  to 
reply  to  plea, 
no  proceed- 
ing without 
leave. 


Vacations, 
and  days  on 
which  offices 
are  closed, 
not  reckoned 
in  time  to  set 
pleas  down. 


undertake  to  reply  to  the  plea,  the  plea  is  to  be  held  good  to  the 
same  extent,  and  for  th^  same  purposes,  as  in  the  case  of  a  plea 
to  the  whole  or  part  of  a  bill  allowed  upon  argument ;  ^  and  the 
defendant  may  obtain  an  order  as  of  course  for  the  plaintiff  to  pay 
the  costs  of  the  plea,  and,  if  the  plea  is  to  the  whole  bill,  the  costs 
of  the  suit. 

Where  the  plea  is  to  the  whole  bill,  the  defendant  by  whom  it 
was  filed,  may  at  any  time  after  the  expiration  of  the  three  weeks 
obtain,  as  of  course,  an  order  to  dismiss  the  bill.^  A  plea  to  the 
whole  of  the  relief^  but  only  to  a  part  of  the  discovery,  is  not  a  plea 
to  the  whole  bill  within  the  meaning  of  this  rule.* 

If  the  plaintiff  undertakes  to  reply  to  a  plea  to  the  whole  biD, 
he  is  not,  without  the  special  leave  of  the  Court,  to  take  any  pro- 
ceeding against  the  defendant  by  whom  the  plea  was  filed  till 
after  replication ; '  and  if  he  does  not  file  his  replication  within 
four  weeks  after  the  date  of  his  undertaking,  the  defendant  may 
move,  upon  notice,  to  dismiss  the  bill  for  want  of  prosecution.^ 

The  times  of  vacation  are  not  reckoned  in  the  computation  o^ 
the  time  for  setting  down  pleas :  *  and  if  the  time  expires  on  a 
day  on  which  the  ofices  are  closed,  the  plea  may  be  set  down  on 
the  day  on  which  they  next  open.^ 


Section  V.  — Allowing  Pleas. 


Of  taking 
issue  upon 
the  plea: 


hy  filing 
replication. 


If  a  plea  is  allowed  simply,  it  is  thereby  determined  to  be  a  fuQ 
bar  to  so  much  of  the  bill  as  it  covers,  if  the  matter  pleaded,  with 
the  averments  necessary  to  support  it,  be  true.^  I(  therefore,  a 
plea  is  allowed  upon  argument,  or  the  plaintiff  without  aignment 
thinks  it,  though  good  in  form  and  substance,  not  true  in  point 
of  fact,  he  may  take  issue  upon  it,  and  proceed  to  dii^rove  the 
facts  upon  which  it  is  endeavored  to  be  supported.'    This  he  does 


1  Ord.  XIV.  17.  As  to  an  irregular 
amendment  after  the  above  time,  see 
Campbell  v.  Jovce,  L.  R.  2  Kq.  877,  V. 
0.  W.  By  the  '88th  Equity  Rule  of  the 
United  States  Courts,  if  the  pinintiff  shall 
not  reply  to  any  plea,   or  set  down  any 

Slea  or  demurrer  for  ar^^umunt,  on  the  rule 
ay,  when  the  same  is  tiled,  or  on  the  next 
succeed in^r  rule  day,  he  shall  be  deemed  to 
admit  tlie  truth  and  sufficiency  thereof  and 
his  bill  i«hall  be  dismii^Red  as  of  course, 
nnles*  a  judf^^e  of  the  Court  shall  aHow 
further  time  fur  the  purpose. 

Roberts  v.  Jones,  7  Beav.  67.  Tn  Massa- 
chusetts, **  the  plaintiff  may  set  down  the 
plea  to  be  nrprued,  or  take  issue  on  the 
plea,  within  fifteen  days  fVom  the  time 
when  the  same  is  filed;  and,  if  he  fail  to 
do  so,  a  decree,  dismissing  the  bill,  with 


costs,  may  be  entered  upon  modoo, 
good  cause  appear  to  the  oontTanr.**   RbIs 
11  of  the  Rules  for  Practice  in  Cbi 

s  Neck  V.  Gains  1  De  G.  &  & 
Jur  768.    For  forms  of  motion 
petition,  see  Vol.  III. 

•  Ord.  XIV.  18. 

«  Oni.  XXXIII.  10  (S).    For 
notice  of  motion,  s^e  Vol.  IIL 

«  Ord.  XXXVII.  18  (8), 

«  Ord.  XXXVII.  12. 

7  Story  Eg.  PI  $  697;  Ba»ett «.  Cmm- 
pany,  48  N  H.  368.  A  plea  mav  be  foai 
m  part  and  bad  in  part.  IxMrd  ChelmsKW 
in  United  States  or  America  v.  McRaa.  L. 
R.  8  Ch.  Ap.  79,  91 ;  onle,  p.  661  and  oas« 
in  note. 

8  Ld  Bed.  801  ;  Ba«ett  «.  Cobmv. 
48  N.  H.  868. 


ALLOWING  FLEAS. 


697 


by  filing  a  replication,  in  the  same  manner  that  he  would  do  if  Ch.  XV.  §  6. 
the  defendant  had  simply  put  in  an  answer  to  the  bill,  in  the  usual  ^-  t  — ' 
way.^ 

Where  the  defendant  pleads  the  pendency  of  another  suit,  the  Where  plea  of 
plaintiff  ought  not  to  reply  to  the  plea,  even  if  he  disputes  the  pending. 
&ct,  but  he  should,  on  motion  or  petition  of  course,  obtain  an  o^er 
for  an  inquiry  into  the  truth  thereof.'    This  order,  and  a  certificate 
in   pursuance   thereof   should    be    obtained   within    one   month 
from  the  filing  of  the  plea :  otherwise,  the  defendant  may  obtain, 
on  motion  or  petition  of  course,  an  order  to  dismiss  the  bill  with 
costs.' 
y    When  the  plaintiff  has  replied  to  a  plea,  its  validity  can  never  If  replied  to, 
be  questioned,    but  only  its    truth:*   in    fact,  nothing  but  the  SLtbe    . 
matters  contained  in  the  plea,  as  to  so  much  of  the  bill  as  the  plea  proved. 
covers,  is  in  issue  between  the  parties.*      If^  therefore,  issue  is 
thus  taken  upon  the  plea,  the  defendant  must  prove  the  fitcts 
which  it  suggests :  ^  if  he  fails  in  this  proof,  so  that,  at  the  hearing, 
the  plea  is  held  to  be  no  bar,  and  the  plea  extends  to  the  dis- 
covery sought  by  the  bill,  the  plaintiff  is  not  to  lose  the  benefit  of 
that  discovery,  but  the  Court  will  order  the  defendant  to  answer  If  plea  found 
the  interrogatories ;  ^  but,  if  the  defendant  proves  the  truth  of  ^*SaV  ha?e 
the  matter  pleaded,  the  suit,  so  far  as  the  plea  extends,  is  barred  L?"*^^5'y 
even  though  the  plea  is  not  good,  either  in  point  of  form  or  ant 
substance.' 

Although,  when  a  plea  has  been  replied  to,  the  matter  in  issue  PlainUff  may 
is  the  truth  of  the  plea  only,  which  must  be  proved  by  the  defend-  evidence  to 
ant,  thb  will  not  prevent  the  plaintiff  if  he  chooses,  from  entering  P^ve  his 
into  evidence  to  prove  the  whole  case  made  by  his  bill.*    It  can  y^^^  ^.  ^' 
scarcely,  however,  be  imagined,  that  a  case  should  ever  arise,  in  general, 
which  such  a  course  of  proceeding,  on  the  part  of  the  plaintiff,  toSSf  ^"^ 
would  be  advisable,  especially  as  this  Court  will  not,  as  we  have 
seen,  in  the  event  of  the  plea  being  found  false,  deprive  the 


1  See  pnti,  Chap.  XXI.  RfpUcaiion, 

*  For  forms  of  motion  paper  and  peti- 
tion, tee  Vol.  III. 

*  Ord.  XIV.  6,7  ;  antt,  pp,6«7,  6W; 
Bftker  v.  Bird,  2  Van.  J.  672;  Jone«  v. 
SegDetrN,  1  Phil.  82;  6  Jnr.  188;  Leijcb  v. 
Turner,  14  W.  R.  861,  M.  R.  For  (onns 
of  motion  paper  and  petition,  see  Vol.  III. 

4  Parker  v.  Blythmore,  Prec  in  Ch.  68; 
2  Eq.  Ca  Ab.70,*  PI.  6;  Dunsany  v.  Shaw, 
6  Bro.  P.  C.  ed.  Toml.  262,  267:  Mc- 
Ewen  V.  Broadhead,  8  Stockt.  (N.  J.), 
181. 

«  Ld.  Red.  802  Fi<^h  v.  Milter,  6  Pai|ce, 
96. 

*  Where  a  plea  oontainn  several  di^ 
ttnct  averments  or  alle^Hfions  of  fiict. 
all  the   allegations  must  be   supported 


by  the  proofe,  or  the  plea  will  be  over- 
ruled ns  false.  Dows  v.  McMichael,  6 
Paige,  189.  Upon  the  h^nring  on  the  de- 
fendant's plea  evidence  previously  taken 
by  the  defendant  cannot  be  considered  by 
the  Court.  Hancock  v.  Carlton,  6  Gray, 
89. 

"f  \A.  Red.  802 ;  Brownsword  v.  Edwards, 
2  Ves.  S.  247;  Wood  «.  Strickland,  2V. 
&  B.  168. 

>  Ld.  Red.  802;  Harris  v.  Ingledew,  8 
P.  Wms.  94;  Daniels  o  Taggart,  Gill  &  J. 
811:  Fish  v.  Miller,  6  Pai^e,  26;  Bogsr- 
dus  V.  Trinity  Church,  4  Paige,  178;  Peay 
V.  Duncan,  20  Ark  86;  Fl»igg  v.  itonnel,  2 
St4ickt  (N.  J  )  82;  Dows  v.  McMichael,  6 

PajTv**  144* 
•  Ord  «  Huddleston  2  Dick.  610,612. 
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In  what  cases 
plaintiff  must 
go  into 
evidence. 


Effect  of 
allowing  the 
plea. 

Costs: 


nnder  fbnner 
practioe. 

under  present 
practice. 


Costs  of  two 
pleas  for  want 
of  parties,  by 
same  solicitor, 
not  allowed. 

When  plea 
allowec^  with 
leave  to 
amend. 


plaintiff  of  any  advantage  which  he  might  have  had  from  a 
discovery  by  the  defendant,  if  an  answer  had  been  originally  put 
in. 

The  plaintiff  may,  however,  if  he  pleases,  go  into  evidence  to 
disprove  the  plea ;  and  if  he  has,  in  his  bill,  alleged  any  matter 
which,  if  true,  may  have  the  effect  of  avoiding  the  plea,  such  as 
notice  or  fraud,  he  may,  after  replying  to  the  plea,  enter  into  evi- 
dence in  support  of  his  allegation.  And  where  the  plea  introduces 
matter  of  a  negative  nature,  such  as  denial  of  notice,  or  fraud,  it 
will  be  necessary  for  him,  in  case  sufficient  to  show  the  existence 
of  the  notice  or  fraud,  is  not  admitted  by  the  answer  in  support 
of  the  plea,  to  go  into  evidence  in  support  of  the  affirmative  of  the 
proposition.^ 

When  a  plea  is  allowed,  it  is  considered  as  a  full  answer ;  and 
an  injunction  obtained  till  answer  will  be  dissolved,  upon  applica- 
tion, as  a  matter  of  course.^ 

Where  a  plea  to  the  whole  or  part  of  a  bill  ifl"  allowed,  upon 
argument,  the  plaintifi^  unless  he  undertakes  to  reply  to  the  plea, 
or  the  Court  otherwise  directs,  is  to  pay  to  the  party  by  whom  the 
plea  is  filed  the  costs  of  the  plea,  and,  if  the  plea  is  to  the  whole 
bill,  the  costs  of  the  suit  also ;  and  in  such  last-mentioned  case 
the  order  allowing  the  plea  is  to  direct  the  dismissal  of  the  bill.* 
Formerly,  upon  the  allowance  of  a  plea  to  the  whole  bill,  if  the 
plaintiff  undei-took  to  reply  to  it,  he  had  to  pay  the  costs  of  the 
plea,  but  the  other  costs  of  the  suit  were  reserved ;  *  now,  it  would 
appear  that,  in  the  same  circumstances,  both  the  costs  of  the  plea 
and  the  costs  of  the  suit  will  be  reserved,  unless  the  Court  makes 
a  special  order.* 

A  solicitor  will  not  be  allowed  to  act  oppressively,  by  putting  in 
two  pleas  of  the  same  nature  for  two  defendants ;  and,  where  a 
solicitor  set  down  two  pleas  for  want  of  parties,  on  behalf  of  dif- 
ferent defendants,  he  was  allowed  the  costs  of  one  only.^ 

If  a  plea  is  allowed,^  is  not  uncommon  to  give  leave  to  the 
plaintiff  to  amend  his  bill ;  especially  in  the  case  of  a  plea  for 
want  of  parties.''  It  must  not  be  understood  that  this  is  a  matter 
of  course ; '  it  will,  however,  probably  be  done  more  frequently 
now  than  formerly  :  because,  under  the  present  practice,  a  plaintiff 
may  introduce  fiicts  or  circumstances  which  have  occurred  after 
the  institution  of  the  suit,  by  way  of  amendment,  into  his  bill,  if 


1  Eyre  v.  Dolphin,  2  Ball  &  B.  808; 
Saunders  v.  I^eAlie.  ib.  615. 

s  Phillips  V.  Langhorn,  1  Dick.  148. 

s  Ord.  XIV.  16.  Plea  allowed  without 
coittA,  MU'I  with  liberty  to  amend  bill. 
Joneo  0.  Binn»i,  33  Beav.  862;  10  Jur.  N. 
6.  119. 


*  Fry  «.  Richardson,  10  Sim  476. 

'  Young  t;.  White,  17Beav.582;  18  Jur. 
277. 

*  Tarbuck  v.  Woodcock,  8  Bear.  289. 

f  Ld.  Red.  281.     For  fonn  of  order  in 
ftuch  CHpe,  Bee  Se*on,  1268,  No.  12. 
8  AnUy  pp.  290,  419. 
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the  cause  is  otherwise  in  such  a  state  as  to  allow  of  amendment  Ch.  XV.  $  «. 
being  made  therein.^    After  the  allowance  of  a  plea,  an  order  for 
leave  to  amend  the  bill  is  special ;  and  on  the  application  for  it,  the  Costs, 
plaintiff  must  specify  the  amendments  he  intends  to  make.' 

Where  the  plea  went  to  the  plaintiff's  right  to  sue,  and  was 
allowed,  leave  to  amend  the  bill  was  given,  on  payment  of  the 
costs  of  the  plea ; '  but  where  it  was  for  want  of  parties,  the  costs 
were  reserved  to  the  hearing  of  the  cause.^ 


Sbction  VI.  —  Saving  the  benefit  of  a  Plea  to  the  Searing. 

It  sometimes  happens  that,  upon  the  argument  of  a  plea,  the  In  what 
Court  considers  that  although,  as  far  as  then  appears,  it  may  be  a 
good  defence,  yet  there  may  be  matter  disclosed  in  evidence  which, 
supposing  the  matter  pleaded  to  be  strictly  true,  would  avoid  it ; 
in  such  case,  the  Court,  in  order  that  it  may  not  preclude  the 
question  by  allowing  the  plea,  directs  that  the  benefit  of  it  shall 
be  saved  to  the  defendant  at  the  hearing.*  The  effect  of  such  an 
order  is  to  give  the  plaintiff  an  opportunity  of  replying,  and  going 
into  evidence,  without  overruling  the  plea.^  When  the  benefit  of 
the  plea  is  reserved  to  the  hearing  the  interrogatoiies  to  such 
part  of  the  bill  as  is  covered  by  the  plea  need  not  be  answered.^ 

Unless  any  thing  is  said  in  the  order  in  such  cases  with  respect  Costs, 
to  the  costs  of  the  plea,  they  must  abide  the  result  of  the  hearing : 
the  order  saving  the  benefit  of  the  plea  to  the  hearing  being,  in 
fact,  nothing  more  than  an  order  for  the  adjournment  of  the  dis- 
cussion. Lord  Chief  Baron  Gilbert,  with  reference  to  this  subject, 
observes :  "  But  if  the  words  are  to  save  the  benefit  of  the  plea  till 
the  hearing,  no  other  use  could  ever  be  found  by  these  words,  but 
that  in  truth  it  saves  the  defendant  paying  costs  for  the  ovenoiling 


1  15&  16  Vic.  c  86,  §  68;  see  Tudway 
V.  Jones,  1  K.  &  J.  6tfl,  where  such  an 
onfer  wa<«  maile. 

S  Tavlor  v.  Shaw,  2  S.  &  S.  12;  Neck 
V.  Gain's  1  De  G.  &  S.  228;  11  Jar.  768; 
ptmt,  p.  730 

'   I* udwav  V.  Jooe«,  ubi  $Mp, 

«  Dovle  V.  Muntx,  6  Hare,  609,  618;  10 
Jur.  914 

«  U.  Red.  808.  Thus  in  Heart  v.  Com- 
ing. 8  Fai|re,  672,  a  plctn  of  settled  partner- 
ship account  was  liel<i  to  b<4  well  plearlfd; 
but  as  facts  m^^it  be  diHS-'osed  justifying 
a  decree  ro  surcharfce  and  falsify,  the  bene- 
fit of  it  W)i«  saved  until  tde  hearing.  To 
have  ailowi'd  it.  dimply,  would  have  made 
it  a  conclusive  bar. 

«  See  Cooth  v  Jack  on,  6  Ves.  12,  18. 
Whf  n  the  ple:i  covers  the  whole  bill,  the 
effect  of  the  opler.  tliiit  the  pltra  stand  over 
tili  the  bearing,  savmg  to  tho  defendant 


the  benefit  thereof,  is,  that  the  defendant 
shall  not  be  deprived  of  the  benefit  of  hia 

{>lea;  but  that  the  plaintiff  shall  be  at 
iberty  to  file  a  repliottion,  and  proceed  to 
the  pro«)f  oi  the  UcU  in  reply  to  the  plea; 
and,  on  such  hearing,  the  pl«>a  is  to  be 
caken,  priwd facie,  a  R«'Od  bar  to  the  suit; 
but  as  there  mav  fioe^ibly  be  circumstan- 
ces, which,  hi  Equity,  o'uttht  to  preclude 
the  defendant  from  reh  ing  upon  such  p  ea, 
ttie  quffitionis  left  open  until  such  hearing. 
Hancock  V.  Carlton,  6  (irtv,  64;  Asttey  v. 
Fountaine,  Ch».  temp.  Finch,  4;  Story 
Rq.  PI.  §  698;  1  Barb.  Ch.  Pr.  121,  122; 
B  issett  V.  Comp-iny,  48  N.  H.  258,  254. 
Neither  partv  recovers  costs  on  the  argu- 
ment of  II  plea  where  the  bt*nefi(  of  it  is 
saved  to  th<*  defendant  until  tne  hearing* 
Ileartt  v.  Corning,  8  Paige,  666. 
7  Gilb.  For.  Kom.  64. 


^ 
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Ch.  XY.  §  7.  his  plea ;  and,  therefore,  though  the  Court  often  makes  use  ai 
these  words,  yet,  when  the  plea  is  very  faulty,  or  naught,  though 
the  Court  often  saves  the  benefit  thereof  till  the  hearing,  yet  they 
declare  it  shall  not  avoid  the  payment  of  costs.''  ^ 


In  what  cases. 


Effect  of. 


•Where  no 
liberty  given 
to  except. 


Where  plea 
is  to  part 
only  of  bill. 


Where  lib- 
erty given  to 
except. 


Section  VIL  —  Ordering  a  Plea  to  stand /or  an  Answer. 

If,  upon  argument,  the  Court  considers  that  the  matter  o^red 
by  way  of  plea  may  be  a  defence,  or  part  of  a  defence,  but  that  it 
has  been  informally  pleaded,  or  is  not  properly  supported  by  the 
answer,  so  that  the  truth  is  doubtftil,  it  will,  in  such  case,  instead 
of  overruling  the  plea,  direct  it  to  stand  for  an  answer.* 

If  a  plea  is  ordered  to  stand  for  an  answer,  it  is  allowed  to  be  a 
sufficient  answer  to  so  much  of  the  bill  as  it  covers,  unless,  by  the 
order,  liberty  is  given  to  the  plaintiff  to  except ;  •  and  where  a 
defendant  pleaded  to  the  whole  bill,  and,  on  arguing  the  plea,  it 
was  ordered  to  stand  for  an  answer,  without  saying,  one  way  or 
the  other,  whether  the  plaintiff,  might  except,  the  plaintiff  was  not 
allowed  to.  except :  because,  by  the  terms  "  for  an  answer,"  in  the 
order,  a  sufficient  answer  is  meant,  an  insufficient  answer  being  no 
answer.^  It  is  to  be  observed,  that  if  a  plea  is  to  part  only  of  the 
bill,  and  is  accompanied  by  an  answer  to  the  rest,  an  order  that  it 
may  stand  for  an  answer,  without  giving  the  plaintiff  liberty  to 
except,  will  not  preclude  the  plaintiff  from  excepting  to  the  an- 
swer to  that  part  of  the  bill  which  is  not  covered  by  the  plea.^ 

The  order  for  the  plea  to  stand  for  an  answer  is,  however,  fre- 
quently accompanied  with  a  direction  that  the  plaintiff  shall  be  at 
liberty  to  except ;  ^  but  the  liberty  is  sometimes  qualified,  so  as  to 
protect  the  defendant  from  any  particular  discovery  which  he  oug^t 
not  to  be  called  upon  to  make.^ 

1  Gilb.  For.  Rom.  94. 

s  Ld.  Red.  803;  Tempest  v.  Lord  Ca- 
moys,  1  W.  N.  16;  14  W.  R.  826,  M.  R.; 
Pearse  v  DobinRon,  L.  R.  1  Vq.  241,  V.  C. 
K.;  Mills  V.  Bally,  1  W.  N.  848;  16  W. 
R.  86,  V.  C.  W. ;  Orcutt  v.  Orms,  8  Paige, 
461;  Liib4  Rq.  PI.  46;  French  «.  Shotwell, 
6  John.Ch.  656;  Beil  «.  Woodward,  42  N. 
H  198, 196;  .Iarvi«  v.  PHlmer,  11  Paige, 
650;  Sauzer  v.  he  Mever,  2  Paif^e,  674; 
Storv  Eq.  PI.  §699;  I>eavcraft t;.  DemDnev, 
4  Paige,  129;  Brooks  o  Sutton,  L.  R  6  Eq. 
361.  If  a  plea  is  ordered  to  stand  for  sn 
answer,  it  is  allowed  to  be  a  sufficient 
answer  to  so  much  of  the  bill  as  it  covers, 
unless  bv  the  order  liberty  Is  given  to  the 
piaintiff'to  except.  Ld.  ked.  308;  Kirby 
V.  Taylor,  6  John.  Ch.  242;  Orcutt  r.  Orrns, 
8  Paige,  459;  Goodrich  v.  Pendleton,  8 
John.  Ch.  894;  Meeker  v.  Marsh,  1  Sax- 
ton  (N.  J.),  198.  In  Ofcntt  v.  Orms,  it 
was  said,  by  Chancellor  Walworth,  that 


the  answer  wiU  be  considered  as  a  fkB 
answer,  though  not  nect^sarilv  a  perfect 
defence  See  McCormick  v  Ch«nibcraB, 
11  Paige,  548. 

>  lb.  804 

4  Sellon  V.  Lewen,  8  P.  Wms.  tti. 

ft  Coke  V.  Wilcocks,  Mos.  78;  Ld.  Red. 
804. 

6  See  Glover  v.  Weedon,  8  Jar.  K.  S. 
903,  v.  C.  S.,  where  leave  to  amend  wn 
also  given ;  and  see  Seton,  1258,  No  14. 

7  Ld.  Red.  804;  Alardes  v.  TamiM, 
Bunb.  265 ;  Breretnn  v.  Gamal,  2  Atk.  241 ; 
Pnsev  V.  Da<«boavrie,  8  P.  Wma.  8 IS,  S32; 
Kine  V.  Holcombe,  4  Bro.  C.  C.  4S».  44«; 
Bavley  v.  Adams,  6  Ves.  586,  599;  Pcane 
V.  Y)obinsoM,  L.  R.  1  Eq.  241,  V.  C  K.; 
Sellon  V.  Uwen,  8  P.  Wins.  299;  McCor- 
mick v.  Chamberiin,  11  Paige.  543;  Ba««tn 
V.  Compaiiv,  48  N.  H.  254;  Bdl  e.  Wood- 
ward, 42  N.  H.  195,  196. 
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When  a  plea  has  been  ordered  to  stand  for  an  answer,  with  lib-  Ch.  XV.  §  8. 
erty  to  except,  the  plaintiff  must,  if  the  Court  does  not  fix  a  time 
within  which  he  is  to  except,  file  his  exceptions  within  six  weeks  Time 
from  the  date  of  the  order :  otherwise  the  answer  will  be  deemed  *"®^*^' 
sufficient.^    The  proceedings  upon  the  exceptions  are  the  same  as 
those  upon  exceptions  to  answers  in  general.^ 

When  a  plea  is  ordered  to  stand  for  an 'answer,  the  question  of  Costs: 
costs  ought  to  be  decided  at  the  time  the  order  is  made,  and  a 
subsequent  application  for  them  has  been  refused.'     It  seems  that, 
generally,  the  defendant  is  ordered  to  pay  the  costs  of  the  plea :  * 
though  they  have  been  made  costs  in  the  cause.* 


Section  VIII.  —  Overruling  Pleas. 


If  the  Court,  upon  argument,  is  of  opinion  that  the  plea  cannot, 
under  any  circumstances,  be  made  use  of  as  a  defence,  it  is  simply 
overruled,  and  the  defendant  is  to  pay  to  the  plaintiff  the  taxed 
costs  occasioned  thereby,  unless  the  Court  otherwise  directs.^  The 
plaintiff  may  also,  if  the  plea  has  been  to  the  whole  bill,  and  the 
defendant's  time  for  answering  the  bill  has  expired,  issue  an  attach- 
ment for  want  of  an  answer,^  unless  the  defendant  has  obtained, 
either  fi'om  Court  at  the  hearing,  or  from  the  Judge  at  Chambers, 
an  extension  of  time  to  answer :  in  which  case,  the  attachment 
must  not  be  issued  till  the  extended  time  for  answering  has  ex- 
pired. The  plaintiff  may  also,  if  he  does  not  require  an  answer, 
immediately  file  a  traversing  note,  unless  the  Court  has  given  time 
to  the  defendant  to  answer :  in  which  case  if  the  defendant  does 
not  file  his  answer  within  the  time  allowed,  the  plaintiff  may  file 
the  note  at  the  expiration  of  the  time.' 

The  effect  of  overruling  a  plea  is  to  impose  upon  the  defend- 
ant the  necessity  of  making  a  new  defence.    This  he  may  do. 


Effect  of. 


Plaintiff 
may  issue 
attachment, 


or  file  trayen- 
ingnote. 


Defendant 
must  make 
new  defence  I 


1  Ord.XVI.6;  see  Esdaiie  V.  Hoi}  neuXf 
2  Coll  541.  A  less  time  is  frequently 
fixed;  see  Miinsell  v.  FeeneVf  2  J.  &  U. 
818,  where  one  week  only  was  ffiven. 

^  For  the  practice,  see/mi^  Chap.  XYII. 
{  4,  Kxceptions  tn  Answers. 

*  Yamall  v.  Ro<(e.  2  Keen,  826. 

^  Howling  V.  Butler,  2  Mud.  245 ;  Thomp- 
son V'  Wild,  6  Mad.  82,  68;  Mansell  v. 
Feeney,  M  sup. 

ft  Hunt  V.  Penrice,  17  Bear.  625;  18 
Jnr.  4. 

•  Urtl.  XIV.  12. 

T  Hinde,  224.  As  to  oyermlmg  plea  as 
frivolous,  Kee  Bowman  v.  Marshall,  9  Paige, 
78;  1  Barb.  Ch.  Pr.  128.  lu  Massachu- 
ieits,  **  if  a  plea  is  overruled,  no  other  plea 


shall  be  received,  but  the  defendant  shall 
proceed  to  answer  the  plaintiff's  bill;  and 
if  he  shull  fail  to  do  so  within  one 
month,  the  plaintiff  may  enter  an  order 
that  the  same,  or  so  much  thereof  as  is 
covered  by  the  plen,  be  taken  for  confessed ; 
and  the  matter  thereof  may  be  decreed 
accordingly,  unless  good  cause  appear 
to  the  contrary."  Rule  12  uf  the  Kules 
for  Practice  in  Chancery.  Under  Kule  18, 
it  is  provided,  that  ''  upon  a  plea  being 
overruled,  or  adjudged  good,  the  party  pre- 
vailing upon  the  (question  shall  recover 
full  costs  iTum  the  time  of  filing  such  plea, 
unless  the  Court  shull  otherwise  specially 
order." 
•  Ord.  Xm.  4;  ante,  p.  615. 
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by  demurrer: 


by  partial 
demurrer; 


Ch.  XV.  §  8.  either  by  a  new  plea,  or  by  an  answer ;  and  the  proceedings 
upon  the  new  defence  will  be  the  same  as  if  it  bad  been  oTiginallj 
made.^ 

It  is  said,  in  some  of  the  books  of  practice,  that  after  a  plea  has 
been  overruled,  a  new  defence  may  be  made  by  demurrer;  and,  in 
The  JBJast  India  Company  v.  Campbd^  such  a  demurrer  (which 
was  upon  the  ground  that  the  discovery  would  subject  the  defend- 
ant to  pains  and  penalties)  was  permitted.  It  is  to  be  recollected, 
however,  that  this  occurred  under  the  old  practice,  under  which, 
provided  a  defendant  was  not  in  contempt,  or  had  not  obtained 
an  order  for  time,  he  might  have  put  in  a  demurrer  at  any  time ; 
but,  under  the  present  practice,  this  would  be  nearly  impos»ble, 
unless  by  special  leave  of  the  Court :  since  twelve  days  only,  from 
appearance,  are  allowed  to  a  defendant  to  demur  alone  to  any 
bill.'  A  demurrer  to  part  of  the  bill  may,  however,  still  be  put  in, 
in  cases  where  the  whole  time  allowed  by  the  oi-ders  to  plead, 
answer,  or  demur,  not  demurring  alone,^  has  not  elapsed  at  the 
time  of  the  plea  being  overruled ;  or  where  an  order  for  additional 
time  for  the  same  puqjose  has  been  obtained.  But  under  an  order 
for  time  to.  answer  alone,  such  a  defence  cannot,  it  is  apprehended, 
be  put  in.* 

We  have  seen  before  that,  after  a  plea  haa  been  overruled,  a 
defendant  cannot  demur  ore  tenus^ 

The  rule  with  regard  to  pleading  again,  must  be  understood 
with  this  qualification,  namely,  that  the  second  plea  must  not  be 
upon  the  same  ground  as  the  first ;  ^  therefore,  it  is  held  that  only 
one  plea  to  the  jurisdiction  can  be  allowed.'  And  so,  where,  to  a 
bill  to  set  aside  an  agreement  and  release,  stating  circumstances 
of  fraud  and  duress,  the  defendant  pleaded  the  agreement  and 
release  to  the  whole  bill,  without  denying  the  fraud  and  duress,  and 
the  plea  was,  upon  that  ground,  overruled,  whereupon  the  defendant 
put  in  another  plea,  insisting  upon  the  same  release  as  a  bar  to  the 
relief,  and  also  to  so  much  of  the  discovery  as  related  to  trans- 


but  not  by 
ore  tenusf 

by  second 


7 
>lc 


plea 


1  Oik  overruling  a  plea,  leave  was  given 
to  the  defendant  to  plead  (k  now^  aud  to 

Elaintiff  to  amend  his  bill.    Chad  wick  v. 
»roadwood,  8  Beav.  816. 
a  1  Ves.  8.  246. 
s  Ord.  XXXVII.  8;  ante,  p.* 691. 

*  Ord.  XXXVII.  4,  6. 

«  Brooks  V.  Purt^.n,  1  Y.  &  C  C.  C.  278; 
Hunter  v.  Nockoids,  2  Phil.  540,  644;  12 
Jur.  149 ;  ante,  p.  690. 

•  Ante,  p.  688. 

7  Where  a  plea  has  been  overruled  on 
the  merits,  the  rame  matter  cannot  be  ^et 
up  in  the  answer,  as  a  bar  to  the  suit,  with- 
out the  special  permission  of  the  Court. 
Towiishend  v.  Town^hend,  8  Pnige,  418; 
•ee  Goodrich  v.  Pendleton,  4  John.  Ch. 


649;  Coster  v.  Mormj,  7  John.  Ch.  1€7; 
Bush  V.  Bush,  1  Sirobh  877 ;  Piatt  v.  CQirer. 
1  McLean,  296 ;  Kinjrgold  v.  Stone,  20  AHt 
626. 

B  Wyfltt*s  P.  R.  826.  It  b  said,  in  the 
same  work,  p.  880,  that  if  outlawry  or  ocber 
matter  be  plesded,  and  the  picm  is  ovter- 
ruled,  no  other  plea  sh^U  be  after  plea<i«d; 
but  the  defendant  mu^^t  answer.  Tlii&. 
however,  must  be  meant  to  appiv  to  othv 
pleas  of  the  same  matter;  »ee  bowler  «> 
£ccle>t,  1  S  &  S.  611, 613,  where  Sir  Join 
L«*acli  V.  C.  appetir$  to  have  bdd,  that 
after  a  plea  is  overruled,  a  defendant  €«■> 
not  put  in  a  second  plea  withoat  kwre  €f 
the  Court. 
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actions  prior  to  the  agreement,  accompanied  by  an  answer  as  to  Or.  XV.  §  9, 
the   circumstances  of  fraud   and   duress,  this  was  held   to  be 
irregular.^ 


Section  IX.  —  Amending  Pleaa^  and  Pleading  de  novo. 

It  sometimes  happens,  that  where  there  is  a  material  ground  of  When 
defence  disclosed  in  the  plea,  but  owing  to  some  evident  slip  or  P*™"* 
mistake,  the  plea  has  not  been  correctly  framed,  the  Court,  in  this 
respect  following  the  Courts  of  Law,  will  exercise  a  discretion  in 
allowing  the  plea  to  be  amended.*  Thus,  where  a  plea,  which 
in  substance  showed  a  defect  of  parties,  instead  of  stating  that 
additional  parties  were  necessary  and  naming  them,  prayed  judg- 
ment whether  the  defendant  ought  to  be  called  upon  for  further 
answer.  Lord  Erskine,  upon  the  argimaent,  instead  of  ovenniling 
the  plea,  on  the  ground  of  informality,  gave  the  defendant  leave  to 
amend  it.'  And  so,  where  an  error  in  a  plea  of  outlawry  was 
occasioned  by  the  Clerk  of  the  Outlawries,  who,  instead  of  a  copy 
of  the  record  of  the  outlawry,  or  of  the  capiat  uUagatum^  gave  a 
certificate  of  the  outlawry,  which  was  annexed  to  the  plea,  the 
Court  allowed  the  defendant  to  amend  his  plea,  by  annexing  to  it 
a  copy  of  the  exigent^  or  record  of  the^  outlawry.*  And  so,  where 
the  Court  of  Exchequer  thought  that  the  negative  averments  in  a 
plea  were  too  special  and  precise,  the  same  matter  being  also 
denied  by  the  answer  in  support  of  the  plea,  they  gave  the  defend- 
ant leave  to  amend  his  plea  by  striking  out  the  special  averments.* 
It  has,  however,  been  held,  that  leave  to  amend  a  plea  should  not  Not  where 
be  given  when  it  is  supported  by  an  answer.'  A  short  time  is  ^^^^^ 
generally  limited,  within  which  the  amendment  must  be  made.         Time 

It  has  also  happened,  that  where  a  plea  has  offered  a  substantial  •^<>^«^' 
defence,  but  has  been  so  informally  pleaded  that  it  would  be  dif-  „o^    ^ 
ficult  or  impossible  to  amend  it,  the  Court,  instead  of  allowing 
the  defendant  to  amend  his  plea,  has  given  him  leave  to  withdraw 
it  altogether,  and  plead  de  novo  within  a  given  time.^ 


I  FreeUnd  v.  Johnson,  1  Anst  276;  2 
Anst.  407. 

<  BoHmes  on  Pleas,  821 ;  see  Meeker  v. 
Manh,  1  Siixton  (N.  J.)i  198;  Newl.  Cb. 
Pr.  121;  Leajcraft  e.  Dempeey,  4  Paige, 
126;  B*>II  V.  Wo<Klwurd,42  N.  H.  181, 196; 
StoQ-Eq.  PI  §§  894>896;  Smith  «.  Bab- 
cock,  3  bumner,  688;  1  Smith  Ch.  Pr.  (2d 
Am.  ed.)  238,  239;  Newman  v.  Wallis,  2 
Bro.  C.  C.  (Perkih8*s  ed.)  147,  note  (c), 
and  cases  cited.  Amendments  are  in  the 
discretion  of  the  Court.  Smith  v.  Babcock, 
8  Sumner,  683;  but  their  discretion,  in 
this  respect,  is  regulated  by  rules  known 


in  the  Courts;  Jefferson  v.  CulHs,  4  Dana. 
467;  iind  depends  upon  the  good  faith  ana 
iBMsonablenese  of  tne  origmal  case,  Hnd 
the  equitableness  of  the  proposed  Mmentl- 
ment.  See  Graham  Pmc  (2d  ed.)  649- 
670. 

*  Merre wether  v.  Mellish.  13  Yes.  436; 
Sergrove  v.  Mavhew,  2  M.  &  G.  97, 99. 

4  Waters  v.  Mayhew,  1  S.  &  S.  220,224; 
ante,  p.  688. 

<  Pope  V.  Bish,  1  Anst.  69. 

«  Thompson  o.  Wild,  6  Mad.  82. 

T  Nc^kissen  v.  Hastings,  2  Yes.  J.  84, 
87;  4  Bio.  C.  C.  268;  Watkins  v.  Stone,  2 
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No  liberty  to 
amend,  where 
no  substan- 
tial defence 
appears. 


Leave  to 
amend  in 
what  manner 
obtained. 


Notper- 
mittedf  after 
plea  has 
Deen  once 
amended. 


Coats. 


Liberty  to  amend,  or  to  plead  de  novOy  however,  will  only  be 
granted  in  cases  where  there  is  an  apparent  good  ground  of 
defence  disclosed  by  the  plea,  but  owing  to  some  accident  or  mis- 
take, it  has  been  informally  pleaded :  where  a  substantial  groond 
of  defence  has  been  omitted,  such  permission  will  not  be  given. 
Thus,  in  FreeUmd  v.  Johneon^  where  the  biU  sought  to  set  aside 
an  agreement  and  release,  stating  circumstances  of  impoeition  and 
equitable  duress  in  obtaining  them,  and  the  defendant  pat  in  a 
plea  of  the  agreement  and  release  to  the  whole  bill,  without 
denying  the  fraud  or  duress,  either  by  averments  or  by  answer, 
the  Court  of  Exchequer  refused  to  give  the  defendant  leave  to 
amend. 

Although,  where  the  error  is  very  palpable,  the  Court  will  give 
the  defendant  leave  to  amend  at  the  argument  of  the  plea,  the 
most  usual  course  is  for  the  defendant  to  move  subsequently  for 
leave  to  amend  his  plea.  This  form  of  proceeding  is  rendered 
necessary  by  the  circumstance,  that  the  Court  always  requires  to 
be  told  precisely  what  the  amendment  is  to  be,  and  how  the  Blq> 
happened,  before  it  will  allow  the  amendment  to  take  place ;  and 
this  must,  in  general,  be  done  by  affidavit  in  support  of  the 
motion.*  In  I'h/e  Nahob  of  Arcot  v.  The  EcLst  India  Company^ 
Lord  Thurlow  refused  to  entertain  the  question,  whether  the  plea 
might  be  amended  or  not  «ipon  the  argument,  because  no  motion 
had  been  made  on  the  subject ;  and  he  said  that  he  should  expe<:i 
that,  whenever  such  a  motion  should  be  made,  the  fonn  of  the 
plea  intended  to  be  put  in  should  be  laid  before  the  Court :  for 
amendments,  when  moved,  ought  to  be  stated,  that  the  Court 
may  see  whether  it  is  material  that  the  cause  should  be  delayed 
for  the  purpose  of  admitting  them.  It  is  to  be  remari^ed,  that  at 
a  subsequent  period,  after  the  plea  in  the  above  case  had  been 
overruled,  the  defendants  applied  by  motion  for  leave  to  amend 
the  plea,  or  to  plead  anew^,  but  that  the  Lord  Chancellor  refused 
the  motion  on  the  ground,  as  appears  from  the  marginal  note  of 
one  of  the  reporters,  that  the  plea  had  been  amended  before.^ 

With  respect  to  the  costs  to  be  paid  by  the  plaintiff  upon  the 


S  &  S.  660,  678.  On  overruling  a  plea, 
leave  wai  given  to  defendant  to  plead  dt 
now^  and  plaintiff  to  amend  his  bill.  Chad- 
wide  V.  Broitdwoodf  8  Beav.  810.  A  de- 
lendunt  in  a  bill  of  revivor  cannot  plead 
to  the  original  bill  a  plea  which  has  been 
pleaded  by  >tlie  original  defendant  nnd 
overruled.  Dow»  v.  McMichael,  2  Paige, 
24o;  Suuzer  v.  DeMeyer,  2  Paige,  674; 
but  if  a  plea  hna  been  put  in,  and  the 
original  defendHnt  baa  died  before  argu- 
ment, the  defendant  to  a  bill  of^vivor 
may  plead  the  SHine  matter  de  nooo,    1 


Barb.  Ch.  Pr.  126;  1  Hoff.  Ch.  Pr.  39;  1 
Smith  Ch.  Pr.  (2d  Am.  ed.)  28ft. 

1  1  Anst  276;  2  AnsL  407,  411;  mak 
see  Hewitt  v.  Hewitt,  11  W.  R.  €49,  T. 
C.  K. 

>  Newman  v.  Widlia,  2  Bro.  a  C.  148, 
147;  Wyatt*8  P.  R.  840;  Wood  «l  Mrkk- 
land,  2  y .  &  B.  160, 167 ;  Jackaon  sl  Sow*. 
4  Russ.  614,  624. 

s  8  Bro.  C.  C.  292, 800;  S.  C  mm,  Tha 
Nabob  of  the  Canutic  «.  Hie  East  India 
Company,  1  Ves.  J.  871,  8S& 

4  1  Vea.  J.  872,  898. 
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allowance  of  an  amended  plea,  Sir  James  Wigram  Y.  C.  decided,  Ch.  XY.  §  9. 
in  the  case  .of  Clayton  v.  Meadows^  that  the  defendant  is  not 
entitled  to  the  costs  of  correcting  his  own  mistake,  Vut  he  i& 
entitled  to  the  costs  which  he  would  have  had,  if  the  plea  which 
was  allowed  had  been  the  plea  which  was  first  filed. 

1  2  Hare,  26,  88. 
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DISCLAIMERS. 


What  a  dis- 
claimer is. 


In  what  cases 
proper. 


Ckwts,  if  not 
put  in,  in 
proper  case. 


Must  in 
general  be 
accompanied 
bj  an  answer. 


Defendant 
cannot  dis- 
claim a 
liabilitj. 


A  DISCLAIMER  is,  where  a  defendant  denies  tbat  he  has  or  cUuma 
any  right  to  the  thing  in  demand  hj  the  plaintiff^s  bill,  and  dis- 
claims, that  is,  renounces,  all  claim  thereto.^ 

It  has  been  before  stated,  that  where  a  person  who  has  no  in- 
terest in  the  subject-matter  of  the  suit,  and  against  whom  no  relief 
is  prayed,  is  made  a  part/,  the  proper  course  for  him  to  adopt,  if 
he  wishes  to  avoid  the  discovery,  is  to  demur,  unless  the  biU  states 
that  he  has  or  claims  an  interest :  in  which  case,  as  a  demurrer, 
which  admits  the  allegations  in  the  bill  to  be  true,  will  not  of 
course  hold,  he  should,  except  in  cases  of  partial  discovery  (to 
which,  as  will  be  presently  shown,  he  may  object  by  answer),  avoid 
putting  in  a  full  answer,  by, plea  or  disclaimer.*  Therefore^  where, 
instead  of  disclaiming  he  supported  the  plaintifTs  case,  but  was 
held  not  entitled  to  any  part  of  the  relief  given  to  the  plaintiff  he 
was  left  to  bear  his  own  costs.' 

A  disclaimer,  however,  cannot  often  be  put  in  alone :  for  although, 
if  a  plaintiff,  from  a  mistake,  makes  a  person  a  party  to  a  suit  wbo 
is  in  no  way  interested  in  or  liable  to  be  sued  touching  the  matters 
in  question,  a  simple  disclaimer  by  such  person  might  be  good, 
yet,  as  it  is  possible  that  the  defendant  may  have  had  an  interest 
which  he  may  have  parted  with,  the  plaintiff  has  a  right  to  require 
an  answer,  sufficient  to  asceitain  whether  that  is  the  fact  or  not ; 
and  if  a  defendant  has  had  an  interest  which  he  haa  parted  with, 
an  answer  may  also  be  necessary  to  enable  the  plaintiff  to  make 
the  proper  person  a  party,  instead  of  the  defendant.* 

A  defendant  cannot  shelter  hilnself  ftom  answering,  ^y  alleging 
that  he  has  no  interest  in  the  matter  of  the  suit,  in  cases  where, 
though  he  may  have  no  interest,  others  may  have  an  interest  in  il 


1  Wyatt's  P.   R.   176;  Stoiy  Eq.  PI. 

L838  et  ieq, ;  Bentley  v.  Cowman,  6  Gill 
J.  162. 

s  AfUt^  p.  284.  A  defendant  may  also, 
in  a  salt,  disclaim  by  his  comisel  at  the 
bar.  Teed  «.  Camithers,  2  Y.  &  C.  C.  C 
81,  38;  6  Jur.  987.  It  seems  doubtful 
whether  he  can  by  such  a  disclaimer,  in 
the  case  of  a  petition  under  the  statutoiy 


furisdiction,  divest  himself  of  an  esot^  it 
lands;  see  Re  Ellison,  S  Jar.  N.  S.  62,  T. 
C.  W.;  Foster  v.  Dawber,  1  Dr.  &  Sa. 
172. 

•Rackham  o.  Siddall,  1  M^N.&G.MT. 
626. 

«  Ld.  Red.  818;  Oxenham  «.  EsdaSe, 
M'L.  &  T.  640. 
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against  him :  he  cannot  disclaim  his  liability ;  ^  therefore,  a  party     Ch.  XVI. 

to  an  account  cannot,  by  disclaiming  an  interest  in  the  account,  '-     r    —* 

protect  himself,  by  such  disclaimer,  from  setting  out  the  account.* 

Nor,  when  the  bill  seeks  to  charge  the  defendant  with  the  costs  of 

the  cause,  can  he,  by  disclaiming  all  interest  in  the  subject  of  the- 

suit,  evade  giving  a  discovery  of  those  facts  by  which  the  plaintiff 

seeks  to  substantiate  his  charge.'    So,  if  fraud  is  charged  against  Disclaimer 

the  defendant  seeking  to  disclaim,  and  interrogatories  have  been  where^fi^ud 

filed,  a  disclaimer  alone  is  insufficient,  and  an  answer  must  be  given  charged, 

to  the  imputed  fraud  ;^  and  it  seems  that,  in  such  a*  case,  a^lthough  defemianta 

no  personal  decree  can  in  general  be  made  against  a  married  'na'ried 

'^  ,  o  ^       ^D  woman. 

woman,  still  she  must  answer  fully :  though  it  does  not  seem  clear 
how  far  her  answer  can  ultimately  be  used  as  evidence  against  her.* 

It  is  to  be  observed  also,  that  a  disclaimer  by  one  defendant  Disclaimer 

cannot,  in  any  case,  be  permitted  to  prejudice  the  plaintiff's  right  defendant 

as  against  the  others ;  and,  therefore,  w^jere  a  bill  was  filed  against  cannot  peja- 

the  lessees  of  tithes,  under  a  parol  demise,  for  an  account,  and  the  a^nst 

lessor,  who  was  made  a  defendant  thereto,  disclaimed,  the  dis-  othen; 
claimer  of  the  lessor  was  not  permitted  to  prejudice  the  rights  of 
the  plaintiff  against  the  lessees,  and  a  decree  was  made  against 
them :  although  the  plaintiff  had,  upon  the  disclaimer  coming  in, 

himself  dismissed  the  bill  against  the  lessor *with  costs.*   .Where  a  and  where  he 

defendant  claims  any  rights  against  his  co-defendants,  though  not  ^J^Jtl^^ 

against  the  plaintifl^  he  should  reserve  such  rights  by  his  dis-  defendants, 

claimer :  for  if  his  disclaimer  is  absolute,  the  Court  will  only  de-  ,4erv^e*them 

termine  the  rights  and  interests  of  the  other  parties ;  and  will  not  bv  his  dis- 

claimer. 

consider  any  question  which  may  arise  between  him  and  his  co* 
defendants.'' 

Though  a  disclaimer  is,  in  substance,  distinct  from  an  answer,  Foim. 
yet  it  is,  in  point  of  form,  an  answer,  containing  simply  an  asser- 
tion that  the  defendant  disclaims  all  right  and  title  to  the  matter 
in  demand ;  and  in  order  to  entitle  the  defendant  to  be  dismissed 
with  costs,  the  disclaimer  should  state  that  the  defendant  ^^  does 
not  and  never  did  claim,  and  that  he  disclaims,  all  right  and  title 
in  the  subject-matter  of  the  suit."'     Lord  Redesdale  observep, 


^  A  defendant  cannot  bjr  disclaiming 
deprive  the  plaintiff  of  the  right  to  recjuire 
A  mil  answer  from  him,  unless  it  is  evident 
that  the  defendant  should  not,  after  the 
disclaimer,  be  continued  a  party  to  the 
suit     EILiiworth  v.  Ctirtia,  10  Paige,  105. 

^  Glassington  v.  Thwaites,  2  Russ.  458, 
462;  De  Beauvoir  r.  Rhodes,  cited  3  M.  & 
C.  643. 

•  Graham  v,  Coape,  3  M.  &  C.  638, 
643;  0  Sim.  93,  103. 

*  Bulkeley  v.  Dunbar,  1  Anst.  37. 

s  Whiting  v.  Rush,  2  Y.  &  C.  Ex.  546, 
552;  Pemberton  v.  M'Gill.  1  Jur.  N.  8. 
1045,  V.  C.  W. ;  and  see  Silcock  v.  R07- 


non,  2  T.  &  C.  C.  C.  376;  7  Jur.  548;  and 
an/e,  p.  185. 

9  Williams  v.  Jones,  Tounge,  252.  255. 

T  Jolly  V.  Arbuthnot,  4  De  G.  &  J.  224; 
5  Jur.  N.  S.  689;  26  Beav.  283;  5  Jur.  N. 
S.  80. 

8  Vale  t».  Merideth,  18  Juf.  992,  V.  C. 
W.  A  defendant  having  the  same  interest 
as  the  plaintiff,  should,  if  he  disapprove  of 
the  suit,  distinctlv  repudiate  it:  otherwise, 
the  bill  may  be  dismissed  as  ag^nst  him, 
without  cost&  and  with  costs  as  against 
the  other  defendants.  Winthrop  0.  Mur- 
ray, 14  Jur.  302,  y.  C.  Wigram. 
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Order  to  file 
without  oath: 
how  ob- 
tained. 


Other 
requisites. 


Exceptions  to 
disclaimer. 


Plaintiff 
should  not 
reply  to  dis- 
claimer, but 
may  to  plea 
or  answer 
coupled 
with  it. 


that  in  some  instances,  from  the  nature  of  the  case,  a  simple  dis* 
claimer  may  perhaps  be  sufBdent,  but  that  the  forms  given  in  the 
books  of  practice  are  all  of  an  answer  and  disclaimer.^ 

A  disclaimer  may,  ]by  order,  be  filed  without  oath,  but  not  with- 
•out  oath  and  signature.  The  order  is  obtained  on  motion  or  pe- 
tition of  course.^  If  the  defendant  applies  by  motion,  the  consent 
of  counsel  for  the  plaintiff  is  necessary,  and  if  the  defendant  pe- 
titions, the  written  consent  of  the  plaintiff  must  be  subscribed 
t&ereto.'  Where  the  plaintiff  applies,  whether  by  motion  or 
petition;  no  consent  by  the  defendant  is  required.^  The  application 
by  a  defendant  is  usually,  if  not  invariably,  made  by  petition. 
Where  the  disclaimer  is  put  in  without  oath,  the  signature  of  the 
defendant  must  be  attested  by  some  person  competent  to  be  a 
witness.* 

The  disclaimer  must  be  signed  by  counsel;^  and  it  most  be 
sworn,  filed,  and  printed,  and  an  office  copy  taken  in  the  same 
manner,  and  within  the  same  time,  as  an  answer.'' 

If  a  defendant  puts  in  a  disclaimer  where  he  ought  to  answer, 
or  accompanies  his  disclaimer  by  an  answer  which  is  comddered 
insufficient,  the  plaintiff  may  take  the.  opinion  of  the  Court  upon 
its  sufficiency,  by  taking  exceptions  to  it,  in  the  same  manner  as 
to  an  amswer.^  li^  hoVever,  instead  of  applying  in  the  first  in- 
stance to  the  Court,  by  motion,  to  take  the  discl^mer  off  the  &e, 
the  plaintiff  delivers  exceptions,  he  will  be  precluded  from  after- 
wards moving  for  that  purpose.* 

Where  a  defendant  puts  in  a  general  disclaimer  to  the  whole 
bill,  the  plaintiff  ought  not  to  reply  to  it :  ^^  for  then  the  defendant 
may  go  into  evidence  in  support  of  it.^^  In  a  case  where  the 
plaintiff  replied,  the  defendant  was  allowed  to  have  his  costs  taxed 
against  the  plaintiff  for  vexation."  It  is  otherwise,  however,  where 
the  disclaimer  is  to  part^  and  there  is  an  answer  or  plea  to  another 
part  of  the  same  bill :  in  such  cases,  there  may  be  a  replication  to 
such  plea  or  answer.^' 


1  Ld.  Red.  319;  see  forms  in  Vol.  ITI. 
A  disclaimer  should  be  full  and  explicit  in 
all  respects.  Worthington  o.  Lee,  2  Bland,  . 
678. 

2  For  form  of  order  on  motion,  see  Paw- 
son  V.  Smith,  cited  Seton,  1254. 

»  Braithwaite*s  Pr.  4T,  57.  For  ft>rms  of 
motion  paper  and  petition,  see  Vol.  III. 

*  Braithi»^te'8  Fr.  47,  67. 

<  76.  48.  For  form  of  attestation,  see 
Vol.  III. 

«  Ord.  Vin.  1. 

f  See  post,  Chap.  XYII.  §  8,  Anstoen; 
Braithwaite'*  Pr.  57,  491. 

8  Glassinflfton  «.  Thwaites,  2  Russ.  458, 
463;  -Bulkeley  v.  Dunbar,  1  Anst  37; 
Graham  v,  Coape,  3  M.  &  C.  638;  9  Sim. 


dn 


96,  103.  But  it  has  been  held  that  w^koe 
a  simple  disclaimer  is  filed,  a  plaintiir  who 
is  entitled  to  ai^  answer  must  move  to  take 
the  disclaimer "oiT  the  files,  and  be  camwC 
except;  but  if  the  discljumer  is  ac 
panied  by  an  insofficient  answer, 
plaintiff  should  except  to  the 
Ellsworth  V.  Curtis,  10  Pai^  105. 
0  Glassington  v.  Thwaitea,  wbi 
461. 

10  SpofTord  V.  Mannrnx,  S.Edw 
360. 

11  See  the  observations  of  Sir  J«Ib 
Romilv'  M.  R.  in  Ford  v.  Lord  Che^tef^ 
field,  l6  Bear.  520. 

^  Williams  e.  Longfellow,  8  Atk. 
^  Ibid. 
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The  course  to  be  pursued  by  the  plaintiff  after  a  disclaimer  to     Ch.  xvj. 
the  whole  bill  has  been  filed,  is  either  to  dismiss  the  bill  as  against   ''■"y    — ^ 
the  party  disclaiming  with  costs,  or  to  amend  it;  or,  if. he  thinks  Proce^m|n 
the  defendant  is  not  entitled  to  his  costs,  he  may  set  the  cause  J^^re  di»-  * 
down  upon  the  answer  and  disclaimer,  and  bring  the  defendant  to  claimcr  to 

.'.       ,  '  .         ®  whole  bilL 

a  heanng/ 

Where  a  defendant  had  Qccasioned  the  suit,  in  consequence  of  a  Defendant 
clftim  to  the  fund  set  up  by  himself,  which  he  refused  to  release  or  ™®Jhewiole 
to  verify,  and  afterwards  put  in  a  disclaimer,  stating  in  his  answer  costs  of  the 
the  &cts  upon  which  he  had  supposed  himself-  to  be  entitled,  as  a  '^^  * 
ground  for  his  not  being  ordered  to  pay  the  costs  of  the  suit,  which 
were  prayed  against  him,  in  consequence  of  which  the  plaintiff  ex- 
amined a  great  number  of  witnesses  to  falsify  such  statement,  but 
no  witnesses  were  examined  by  the  defendant :  Sir  Lancelot  Shad- 
well  V.  C.  ordered  him  to  pay  the  whole  costs  of  the  suit,  as  well 
the  plaintiff's  costs  as  the  costs  which  the  plaintiff  was  ordered  to 
pay  to  the  co-defendants.' 

It  is  to  be  remarked^  that  a  defendant  cannot,  by  answer,  claim  When 
that  to  which,  by  his  disclaimer,  he  admits  he  has  no  right ;  and  J^iSmCT^ 
if  a  disclaimer  and  answer  are  inconsistent,  the  matter  will  be  taken  inconsistent 
most  strongly  against  the  defendant  on  the  disclaimer.' 

If  a  defendant  puts  in  a  disclaimer,  and  afterwards  discovers  Of  withdraw- 
that  he  had  an  interest,  which  he  was  not  apprised  of  at  the  time  jJS^el^^ 
he  disclaimed,  the  Court  will,  upon  the  ground  of  ignorance  or 
mistake,  permit  him  to  make  his  claim.  It  will  not,  however,  allow 
a  defendant  to  do  so  at  the  hearing  of  the  cause :  he  must,  in  order 
to  get  rid  of  the  effect  of  his  disclaimer,  make  a  distinct  application, 
supported  by  affidavit,  setting  forth  the  fact  in  detail  on  which  he 
founds  his  claim  to  such  an  indulgence;^  and  it  seems  that  the 
Court  will  expect  a  strong  case  to  be  made  out,  before  it  will  grant 
the  application.* 

If  the  defendant  take^  no  steps  to  get  rid  of  the  effect  of  the  Disclaimer 
disclaimer,  he  will  be  for  ever  barred:  because  it  is  matter  of  »^at>«>lute 
record.* 

Questions  of  some  nicety  arise  in  suits  for  foreclosure,  and  in  Costs  of  dis- 
other  suits  of  a  similar  description,  for  establishing  equitable  claims  fenjjjjjjf  ^ 
or  demands  against  real  or  personal  estate,  as  to  the  right  to  costs  foreclosure, 
of  persons  made  defendants  in  consequence  of  rights  or  interests  "us^'then 
which  they  might  have  in  the  estate,  subject  to  those  of  the  plain-  allowed; 
tif^  so  that  his  title  cannot  be  complete  without  their  co-operation, 

I'Cash  9.  Belcher,  1  Hare,  310,  313;  >  lA.'Red.  320. 

Bailey  r.  Lambert,  5  Hare,  178;  10  Jur.  «  Sidden  v,  LedianL  1  R.  &  M.  110. 

109;  Wiggiiigton  v.  Pateman,  12  Jar.  89,  «  Seton  v.  Slade,  7  Yes.  205,  267. 

V.  C.  E.T\\'yatt'8  P.  K.  176;  Uinde,  209.  •  Wood  v.  Taylor,  8  W.  B.  821;  3  Eq. 

*  Deacon  v.  Deacon,  7  Sim.  378,  382;  Rep.  U3,  V.  C.  K. 
aae  Hutchinton  «.  Keed,  1  Hoff.  Ch.  816. 
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when  not 
allowed. 


Allowed, 
where  false 
statement  of 
application 
in  Dill. 


Costs  of 

ssignees. 


but  which  rights  or  interests  they  absolutely  disclaim.  When  a 
defendant  states  in  his  disclaimer  that  he  never  had,  and  never 
claimed,  any  right  or  interest  in  the  subject-matter  of  the  suit  at 
or  after  the  Uling  of  the  bill,  he  is  entitled  to  be  dismissed  with 

HJOStS.^ 

Where  a  defendant*  simply  states  that  he  does  not  claim  any 
right  or  interest,  he  will  be  dismissed  without  costs ;  ^  but  if,  before 
bill  filed,  he  offers  to  release  his  claim,  or,  after  bill  filed,  to  release 
his  claim,  and  consent  to  the  bill  being  dismissed,  as  against  him, 
without  costs^  he  will,  if  the  offer  be  refused,  and  the  plaintiff  still 
retain  him  as  a  party  to  the  record,  be  entitled  to  be  dismissed 
with  his  costs,  incurred  subsequently  to  the  offer.'  And  it  seems 
that  the  plaintiff  is  bound  to  bear  the  expense  of  the  release.* 

Where  the  plaintiff  stated  in  his  bill  that,  before  the  institution 
of  the  suit,  he  had  applied  to  the  defendant  to  release  his  claim, 
but  the  defendant  reftised  to  do  so,  and  the  defendant  disclaimed 
and  denied  that  any  such  application  was  made  to  him,  and  stated 
that  if  it  had  been  made,  he  would  have  released  his  interest.  Sir 
John  Stuart  V.  C.  held  that  he  was  entitled  to  his  costs.* 

It  may  be  here  observed,  that  in  questions  of  this  description, 
there  is  no  difference  between  the  right  of  an  assignee  in  bank- 
ruptcy and  that  of  the  ^arty  whose  interest  he  represents.* 


1  Silcock  V,  Roynon,  2  Y.  &  C.  C.  C. 
376;  7  Jur.  548;  Hiomsf.  Holtom,  16  Jur. 
1077,  1080,  M.  R.;  Gabriel  v.  Sturgi8,.6 
Hare,  97,  100;  10  Jur.  215;  Teed  v.  Car- 
ruthew,  2  Y.  &  C.  C.  C.  81,  41;  6  Jur. 
987;  Benbow  v.  Davies,  11  Bcav.  369; 
Glover  v.  Rogen,  11  Jur.  1000,  M.  R.; 
Higgins  V.  FrankiH,  15  Jur.  277,  V.  C.  K. 
B. ;  Vale  v.  Merideth,  18  Jur.  992,  V.  C. 
W. ;  Ford  v.  Lord  Chesterfield,  16  Beav. 
516,  520;  see,  contra^  Buchanan  r.  Green- 
way,  11  Beav.  58.  Where  disclaiming 
defendant,  j&  satisfied  judgment  creditor, 
had  not  entered  up  satisfaction,  he  was  not 
allowed  his  costs.  Thompson  v.  Hudson, 
34  Beav.  107.  For  forms  of  decree  against 
disclaiming  defendants,  in  foreclosure  suits, 
see  Seton,  395. 

•i  ('ash  V.  Belcher,  1  Hare,  310,  312; 
Tipping  r.  Power,  ib,  405;  Grigg  v.  Stur- 

fis,  5  Hare,  93,  96;  10  Jur.  133;  Ohrly  v. 
enkins,  1  be  G.  &  S.  543;  11  Jur.  1001; 
Gibson  r.  Nicol,  9  Bcav.  403,  400;  10  Jur. 
419 ;  Ford  v.  Lord  Chesterfield,  ubi  wp. ; 
Appleton  r.  Sturgis,  10  W.  R.  312,  V. 
C.  S. ;  Vale  v.  Meredith,  ubi  siq>.;  Fnr- 
ber  V.  Furber,  30"  Beav.  523;  Durham 
c.  Crackles,  8  Jur.  N.  S.  1174,  V.  C.  W. 
Where  the  defendant  was  not  content 
simply  to  disclaim,  but  put  in  an  answer 


and  appeared  for  the  purpose  of  claiminjg^ 
his  costs,  it  was  held  that  he  was  not  enti- 
tled to  any  costs.  Maxwell  v.  Wigiitwick, 
L.  R.  3  li^.  210. 

*  Ford  0.  Lord  Chesterfield,  ubi  'tip.; 
Lock  V.  I^mas,  15  Jur.  162,  V.  C.  K.  B. ; 
Talbot  V.  Kemshead,  4  K.  &  J.  93;  Bel- 
lamy  v.  Brickenden,  ib,  670;  Bradley  «. 
Borlase,  7  W.  R.  125,  V.  C.  K.;  WaM 
V.  Sliakeshaft,  1  Dr.  &  Sm.  269;  Dillon  «. 
Ashwin,  10  Jur.  N.  S.  119;  12  W.  R,  366, 
V.  C.  K. ;  Ridgway  v.  Kynuersley,  2  H. 
&  M.  505;  Howkins  v.  Bennet,  i6.  567,  n. ; 
I*  ogg  V.  James,  ib.  568,  n. ;  Clarke  r.  Raw- 
lins, 1  W.  N.  332.  V.  C.  W. ;  Maxwell  tf, 
Wightwick,  1  W.  N,  379,  V.  C.  W. ;  but  see 
Gowing  V.  Mowberry,  9  Jur.  N.  S.  844; 
11  W.  R.  851,  V.  C.  S.;  Davis  r.  Whit^ 
more,  28  Beav.  617;  6  Jur.  N.  S.  880. 

4  Furber  r.  Furber,  30  Beav.  523,  525. 

*  Gumey  v.  Jackson,  1  Sm.  &  G.  97; 
17  Jur.  204;  see.  however^  observations  of 
tlie  M.  R.  on  this  case,  m  Ford  v.  Lord 
Chesterfield,  ubi  sup. 

fl  Grigg  r.  Sturgis,  5  Hare,  93,  96;  10 
Jur.  133 ;  see  also  Cash  r.  Belcher,  1  Hare, 
310,  312;  Appleby  v.  Duke,  1  Phil.  272, 
275;  7  Jur.  985;  Clarke  «.  Wilmot,  1 
I»hiL  276;  Staffurth  v.  Pott,  2  De  G.  &  S. 
671. 


CHAPTER   XVII. 


ANSWERS. 


Section  L —  General  Nalwre  of  AnswerB. 


The  answer  of  a  defendant  consistB  of  such  statements,  material 
to  bis  case,  as  he  may  think  it  necessary  or  advisable  to  set  forth ;  ^ 
and,  if  interrogatories  have  l>een  filed  for  bis  examination,  of  his 
answers  to  them ;  *  or,  if  he  has  put  in  a  demurrer  or  plea,  to  such 
of  them  as  relate  to  the  parts  of  the  bill  not  covered  by  such  de- 
murrer or  plea.  If  no  interrogatories  have  been  filed,  the  answer 
is  called  a  voluntary  answer.' 

This  twofold  character  of  an  answer  is  peculiar  to  pleadings  in 
Equity,  and  is  not  found  even  in  those  that  are  formed  on  the  same 
model  in  the  Civil  and  Ecclesiastical  Courts:  the  answer  which 
the  defendant  is  required  to  make,  upon  oath,  to  the  allegation 
and  articles  being,  in  those  Courts,  a  wholly  distinct  instrument 
^om  the  responsive  allegation  which  contains  the  defence.^ 


1  16  &  16  Vic.  c.  86.  §  14. 

«  Ibid.;  see  Stoiy  Eq.  PI.  §  850;  Ld. 
Bed.  15,  16. 

>  An  answer  is  the  most  nsual  method 
of  defence  to  a  bill  in  Chancery.  It  may 
be  put  in  to  the  whole  bill,  or  to  such  parts 
of  it  as  are  not  covered  by  plea  or  de- 
murrer. As  it  is  capable  of  embracing 
more  circumstances  than  a  plea,  it  may  for 
this  reason  be  used  with  much  greater  pro- 
priety in  causes  where  the  defendant  is  not 
anxious  to  prevent  a  discovery,  although 
the  plea  might  be  a  complete  bar.  But 
where,  by  introducing  aduitional  circum- 
■tanc(»i^  he  has  a  ^ood  opportunity  of 
exhibiting  his  ca.se  in  a  more  favorable 
light,  the  answer  is  the  best  mode  of 
defence.  1  Itorb.  Ch.  Pr.  130;  see  Youle 
V.  Richards,  Saxton  (N.  J.),  534.  When 
a  defendant  makes  his  defence  by  answer 
he  must  set  up  all  the  various  grounds  of 
defence  upon  which  he  intends  to  rely. 
Warren  v.  Warren,  30  Vt.  630. 

In  New  Hampshire,  by  Rule  5  of  Chan- 
cery Practice,  38  N.  H.  606,  "Answers 
shall  be  entitled  with  the  county  in  the 
margin;  the  style  of  the  Court;  the  title 
of  the  cause,  that  is,  the  name  of  the  first 


plaintift  '&;  a,'  if  more  than  one;  and  the 
name  of  the  first  defendant,  '  &  a,*  if  more 
than  one;  and  'the  answer  of ^,'  the 

{)arty  making  it, — in  substance  as  (bl- 
ows:— 

**  R ,  ss.    In  the  Supreme  Judicial 

Court. 

A.  B.  &  a.  V.  C.  D.  &  a. 
"The  answef  of  CD." 
"The  clause  in  answers,  reserving  ex- 
ceptions, and  the  protestations  in  answers, 
and  the  common   concluding   clause  in 
answers,  denying  combination,   and  the 

rmeral  traverse,  shall  be  omitted.  Rule 
of  Chancery  Practice  in  N.-Hamp.  And 
tlie  "idle  repetitions.  *this  defendant 
further  answering,  saitti,'  and  the  like  in 
answers,  shall  be  omitted.  Where  the 
names  of  parties  [defendants]  are  omitted 
they  shall  be  referred  to  as  dtftndanU.^^ 
Rule  7. 

For  forms  of  answer,  see  Vol.  III. 

4  Hare  on  Disc.  223;  3  Bla.  Com.  100. 
A  defendant  cannot  pray  any  thing  «n  his 
answer  but  to  be  dismissed  the  Court. 
Miller  v.  Gregory,  1  C.  £.  Green  (N.  J.), 
274. 


An  answesr 
consists  of 
statements 
material  to 
defendants 
case  and  his 
answer  to 
plaintiff  *s  in- 
terrogatories, 
if  any. 

Twofold 
character  of 
answers^ 
peculiar  to 
Equity. 
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case. 


Old  role  is 
much  re- 
laxed, where 
no  answer 
required  or 
put  in. 


Defence  of 
Statute  of 
Frauds,  or  of 
Limitations, 
allowed  to  be 
set  up  by 
evidence,  or 
oraU^  at  the 
heanng; 

but  defence  of 
purchaser  lor 
value,  with- 
out notice, 
rejected  at 
hearing, 
where  not  set 
up  in  answer 
to  interrog- 
atories. 

Defendant  is 
not  bound  to 
state  the  con- 
clusions in 
Law  deduci- 
ble  fix>m  tacts 
set  out; 

but  cannot 
use  facts  to 
establish  a 
different 


Although  an  answer  has,  in  general,  the  twofold  property  aboTe 
stated,  it  is  seldom  possible,  in  framing  one,  to  keep  the  parts  sep- 
arate from  each  other :  though,  when  it  is  practicable  to  do  fio, 
such  a  course  is  generally  desirable.  It  is,  iowever,  of  great  im- 
portance to  the  pleader,  in  preparing -an  answer,  to  bear  in  mind 
that,  besides  answering  the  plaintiffs  case  as  made  by  the  bill,  he 
should  state  to  the  Coui*t,  upon  the  answer,  all  the  circamstanees 
of  which  the  defendant  intends  to  avail  himself  by  way  of  defence: 
for  a  defendant  ought  to  apprise  the  plaintiff  by  his  answer,  of  the 
nature  of  the  case  he  intends  to  set  up,  and  that,  too,  in  a  clear, 
unambiguous  manner;  and,  in  strictness,  he  cannot  avail  himself 
of  any  matter  in  defence  which  is  not  stated  in  his  ani^wer,  even 
though  it  should  appear  in  his  evidence.^  The  last-mentioned 
rule  was  formerly,  when  an  answer  was  required  in  every  case, 
strictly  enforced.  Under  the  present  practice,  however,  by  which, 
if  the  defendant  has  not  been  required  to  answer,  and  has  not  an- 
swered, he  will  be  considered  to  have  traversed  the  case  made  by 
the  bill,'  the  rule  has  been  much  relaxed  in  cases  where  no  answer 
has  been  required,  and  none  has  been  put  in. 

In  such  a  case,  the  defendant  has  been  permitted  to  set  np  the 
Statutes  of  Frauds,'  and  of  Limitations,*  by  his  evidence,  and  orally 
at  the  hearing,  and  not  been  compelled  to  put  in  a  voluntary  an- 
swer for  that  purpose.  .  Where,  however,  he  had  beeii  interrogated, 
it  was  held,  .that  he  ought  to  have  set  up  the  defence  of  being  a 
purchaser  for  valuable  considet'ation  without  notice,  by  his  answer, 
and  he  was  npt  allowed  to  raise  it  at  the  hearing.*  Where  the 
facts  were  put  in  issue  and  proved,  a  defence  was  allowed,  although 
it  was  not  distinctly  raised  on  the  pleadings.* 

A  defendant  is  not  bound  to  state,  upon  his  answer,  the  con- 
clusions in  Law  which  he  intends  to  deduce  from  the  facts  he  has 
set  out :  ^  that,  as  has  been  before  stated,'  would  be  contrary  to  the 
principles  of  good  pleading.  Indeed,  the  most  correct  method  of 
pleading  is,  merely  to  state  the  facts  intended  to  be  proved,  and 
to  .leave  the  inference  of  Law  to  be  drawn  from  them  upon  the 
argument  of  the  case ;  but  the  established  rule  is,  that  if  the  de- 
fendant states  upon  his  answer  certain  facts  as  evidence  of  a  par- 
ticular case,  which  he  represents  to  be  the  consequence  of  those 


1  Stanley  v.  Robinson,  1  R.  &  M.  527, 
529;  Harrison  v.  Borwell,  10  Sim.  382;  4 
Jur.  245;  Hodgson  v.  Thornton.  1  Eq.  Ca. 
Ab.  228,  pi.  5;  Bumham  v.  Dalling,  3  C. 
£.  Green  (N.  J. ),  132;  Moors  v.  Moorft,  17 
N.  H.  481. 

2  ]i5  &  16  Vic.  c.  86,  §  26. 

•  Lincoln  v.  Wnght,  4  De  6.  &  J.  16; 
6  Jur.  N.  S.  1142;  Jackson  v.  Oglander, 
2  H.  &  M.  465. 

*  Green  v.  Snead,  30  Beav.  231;  S.  G. 


nam.  Snead  «.  Green,  8  Jur.  N.  S.  4;  . 
tra.  Holding  v.  Barton,  1  Sm.  &  G.  Ap^ 
25. 

6  Phillips  V.  PhUlips,  8  Giff.  200;  7  Jar. 
N.  S.  1094;  8  id.  145;  10  W.  E.  291, 
L.  C. 

•  Ormes  v.  Beadel,  2  De  Q.,  F.  &  J.  813; 
6  Jur.  N.  S.  1103,  1104. 

^  Jbid. 

*  Ante,  p.  371. 
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facts,  and  upon  which  he  rests  his  defence,  he  will  not  be  permitted  c.  XYII.  §  i. 
afterwards  to  make  use  of  the  same  facts,  for  the  purpose  of  estab-   ^*— y— ^-^ 
lishing  a  different  defence  'from  that  to  which,  by  his  answer,  he  defence  to 
has  drawn  the  plaintiff's  attention.^  ^^^^J  ^.^^V 

A  defendant  may,  by  his  answer,  set  up  any  number  of  defences,  aequence, 
as  the  cons'equence  of  the  same  state  of  facts,  which  his  case  will  ^y  ^*^"P 
allow,^  or  the  ingenuity  of  his  legal  advisers  may  suggest;  thus,  fenceBif  not 
in  setting  up  an  immemorial  payment  in  lieu  of  tithes,  a  defendant  ^^^^'^^^^^"^ 
has  been  allowed  to  rely  upon  it,  (either  as  a  modus^  or  as  a  com- 
position real  existing  from  time  immemorial,  or  as  a  composition 
undetermined  by  notice.*    In  none  of  these  cases  were  any  facts 
stated  in  the  answers  which  were  inconsistent  with  any  of  the  de- 
fences set  up,  and  the  evidence  to  prove  them  was,  in  either  case, 
the  same. 

Although  a  defendant  may  be  permitted  to  set  up,  by  his  answer,  inconaigtent 
several  defences  as  the  consequence  of  the  same  state  of  facts,  or  defefaces  not 
of  facts  which  are  consistent  with  each  other,  a  defendant  cannot  * 

insist  upon  two  defences  which  are  inconsistent  with  each  other,  or 
are  the  consequence  of  inconsistent  &cts.*    And,  in  the  applicar  i^bether 
tion  of  this  rule,  it  makes  no  difference  whether  the  inconsistent  *l*«"^^^« 

or  not* 

defences  are  each  substantially  relied  upon,  or  are  set  up  in  the 
alternative ;  ^  that  answer  is  bad  which  either  contains  inconsistent 
defences,  or  an  alternative  of  inconsistent  defences."  ^  Thus,  al- 
though a. defendant,  in  a  tithe  suit,  might  set  up  a  payment^  either 
as*  a  moduSy  or  as  a  composition  real  existing  from  time  immemorial, 
he  could  not  set  up  the  same  payment,  either  as  a  modus  or  as  a 
composition  real  not  alleged  to  be  immemorial.^ 

From  the  cases  of  Jesiis  College  v.  Gibbs  and  Z^ech  v.  Bailey^  Vfhea 
above  referred  to,  it  is  to  be  collected,  that  where  a  defendant  sets  defences, 
up,  by  his  answer,  two  inconsistent  defences,  the  result  will  be  to  phinUff 
deprive  him  of  the  benefit  of  either,  and  to  entitle  the  plaintiff  to  «°^*^^  ^ 
a  decree.'     Sometimes,  indeed,  the  Court  will,  where,  finom  redun- 
dant expressions  or  other  verbal  inaccuracy,  a  defence  has  been 
rendered  inconsistent,  though  evidently  not  intended  to  be  so,  batterbalin- 
either  reject  the  redundant  expressions  as  surplusage,"  or  direct  Sf*^*''^^*^ 


1  BenneU  v.  Neale,  Wightw.  324. 

s  Story  £q.  PL  §  861.  The  defendant 
ony  set  up,  in  his  answer,  matters  which 
bare  occurred  since  the  filing  of  the  bill. 
Lyons  v.  Brooks,  2  £dw.  Ch.  110. 

*   Atkyns    v.    Lord    Willouehby    de 
Brooke,  2  Anst.  397 ;  Atkins  v.  Hatton,  ib. 
386;   Wolley  v.  Brownhilh  M'Lel.   317;  ' 
Bishop  o.  Chichester,  3  GwilL  1316. 

^  A  defendant  may  both  deny  the 
chaiges  in  the  bill,  and  set  up  distinct 
defences,  so  they  be  not  wholly  inconsist- 
ent with  such  deniaL  Hopper  v.  Hopper, 
11  Paige,  46. 


»  Per  Alderson,  B.,  in  1  Y.  &  C.'Ex. 
160. 

8  Jesus  College  o.  Gibbs,  1  Y.  &  C.  Ex. 
145,  160;  and  see  Leech  o.  Bailey,  6  Pri. 
604. 

7  But  see  Nagle  v.  Edwards,  3  Anst 
702.  and  the  observations  upon  that  case, 
in  Jesus  College  o.  Gibbs,  1  Y.  &  C.  Ex. 
163. 

8  EUis  V.  Saul,  1  Anst.  332,  341;  Jenkm- 
son  V.  Uoyston,  5  Pri.  496 ;  see  also  Uhtnoff 
V.  Lord  Uuntingfield,  1  Pri.  237. 
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stating 

defendant's 

case. 


Of  insisting 
upon  the 
same  benefit 
as  if  defend- 
ant had 
pleaded  or 
demurred. 


them  to  be  stmck  out:^  such  indulgence,  howeyer,  is  confined  to 
cases  of  verbal  inaccuracy  only,  which  would  not  have  embanaoed 
the  plaintiff  in  the  conduct  of  his  case. 

Although  a  defendant  cannot,  by  his  answer,  set  up,  in  oppoo- 
tion  to  the  plaintiff's  title,  two  inconsistent  defences  in  the  alter- 
native, he  will  not  be  precluded  from  denying  the  plaintifr''8  general 
title,  and  also  insisting  that,  in  case  the  plaintiff  establishes  his  title, 
he  is  precluded  from  recovering  by  some  other  circumstance  whick 
would  equally  serve  to  preclude  him,  or  any  other  person  in  whoa 
the  title  might  be  actually  vested.  Thus,  in  a  tithe  suit,  the  de> 
fendant  might  have  denied  the  plaintiff's  title  as  rector  or  vicai:! 
and  at  the  same  time  have  set  up  a  modus,^ 

In  stating  a  defendant's  case,  it  is  only  necessary  to  nae  snch  a 
degree  of  certainty  as  will  inform  the  plaintiff  of  the  nature  of  the 
case  to  be  made  against  him ; '  it  is  not  requisite  that  the  saine 
degree  of  accuracy  should  be  observed  in  an  answer  as  is  required 
in  a  bill. 

If  the  defence  which  can  be  made  to  a  bill  consists  of  a  Tarietv 
of  circumstances,  so  that  it  is  not  proper  to  be  offered  by  way  of 
plea,  or  if  it  is  doubtful  whether  a  plea  will  hold,  the  defendant 
may  set  forth  the  whole  by  way  of  answer,  and  pray  the  same 
benefit  of  so  piuch  as  goes  in  bar,  as  if  it  had  been  pleaded  to  the 
bill.^  '  Thu^  a  defendant  insisting  upon  the  benefit  of  the  Statute 
of  Limitations  by  way  of  answer,  may  at  the  hearing,  have  the  like 
benefit  of  the  statute  as  if  he  had  pleaded  it.*  So  also,  if  a  defend- 
ant can  offer  a  matter  of  plea  which  would  be  a  complete  bar,  hot 
has  no  reason  to  protect  himself  from  any  discovery  sought  by  the 
bill,  and  can  offer  circumstances  which  he  conceives  to  be  favoraUe 
to  his  case,  and  which  he  could  not  offer  together  with  a  plea,  he 
may  set  forth  the  whole  matter  in  the  same  manner.^  Thus,  if  a 
purchaser  for  a  valuable  consideration,  clear  of  all  charges  of  fraad 
or  notice,  can  offer  additional  circumstances  in  his  fiivor  which  he 
cannot  set  forth  by  way  of  plea,  or  of  answer  to  support  a  plea,  as 
the  expending  a  considerable  sum  of  money  in  improvements  with 
the  knowledge  of  the  plaintiff  it  may  be  more  prudent  to  set 
out  the  whole  by  way  of  answer,  than  to  rely  on  the  single  defence 

1  Jesus  College  t?.  Gibbs,  1  Y.  &  C.  Ex. 
146,  157. 

3  Carte  v.  Ball,  3  Atk.  496,  499. 

8  See  Cummlngs  v.  Coleman,  7  Rich. 
Eq.  (S.  C.)509. 

*  Ld.  Red.  308. 

6  Norton  t;.  Turvill,  2  P.  Wms.  144. 
The  same  strictness  is  not  requisite  in  an 
answer  to  a  bill  in  Equity,  where  the  Stat- 
ute of  Limitations  is  relied  on  as  a  defence, 
as  in  a  plea.  Maury  «.  Mason,  8  Porter, 
213.    And  see,  as  to  effect  of  answer  insists 


ing   on    Statute   of  Fraods, 
Oglander,  2  H.  &  M.  465. 

^  But  it  is  said  by  Mr.  Justioe  StoiT, 
that  "it  is  very  far  Irom  bein^  frencnor 
true, .  as  is  somotimes  alleged  in  the  bcok^ 
that  a  defendant  may,  by  answ^  arail 
himself  of,  and  insist  upon,  every  groaBBd 
of  defence,  which  he  oould  um  law  way  of 
demurrer,  or  of  plea,  to  the  bill.*'*  Ssorr 
Eq.  PI.  §  847,  and  notes;  Pottarimstos  & 
Soulby,  7  Sun.  28. 
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by  w£^y  of  plea ;  unless  it  is  material  to  prevent  disclosure  of  any  C.  XVII.  §  l. 
circnmstance  attending  his  title.^  ^—    t  '  —  ' 

Where  the  same  benefit  has  been  claimed,  by  answer,  that  the  Benefit  can- 
defendant  would  have  been  entitled  to  if  he  had  demurred  to  the  JJ*  hearing, 
bill,  or  pleaded  the  matter,  alleged  in  his  answer,  in  bar,  it  is  only 
at  the  hearing  of  the  cause  that  any  such  benefit  can  be'  insisted 
upon ;  and  then  the  defendant  will,  in  general,  be  entitled  to  all 
the  same  advantage  of  this  mode  of  defence  that  he  would  have  . 
had,  if  he  had  adopted  the  more  concise  mode  of  defence,  by  de- 
murring or  pleading.^    In  the  case,  however,  of  multifariousness,  objection  of 
if  the  defendant  does  not  take  the  objection  in  limine,  the  Court,  muitifanous- 

.  •*  ,  .  ness 'Should 

considering  the  mischief  as  already  incurred,  will  not,  except  in  a  be  taken 
special  case,  allow  it  to  prevail  at  the  hearing :  although  it  may  *"  »"**"*• 
protect  the  defendant  from  the  costs  incurred,  if  it  should  appear 
that  he  had  been  improperly  subjected  to  them.' 

We  now  come  to  the  consideration  of  the  manner  in  which  the  Answer  to  the 
interi-ogatories  (if  any)  must  be  answered.  teCTo«!toiiM: 

Under  the  old  practice  of  the  Court,  it  was  necessary  that  the  defendant 
defendant  should  answer  all  the  statements  and  charges  in  the  bill,  ^""^  ^  ^ 

®  answer  inter- 

whether 'specially  interrogated  thereto  or  not;  but  he  was  not  rogatories, 
bound  to  answer  any  interrogatories  which  were  not  founded  J^made^by 
upon  the  statements  or  charges  contained  in  the  bill:*  though,  bill, although 
if  he  did  so,  he  thereby  put  them  in  issue.     Under  the  present  on  specific 
practice,  a  defendant  may  be  required  to  answer  any  interroga-  statements 
lories  which  are  pertinent  to  the  case  made  by  the  bill,  although 
they  are  not  founded  on  specific  charges  or  statements  in  the 


therein. 


1  Ld.  Red.  309.  A  party  setting  up  a 
legal  ri^t,  in  his  answer  to  a  bill  in 
Kauity,  IS  not  bound  to  deny  notice  of  a 
taiD:!«queQt  lien  or  interest,  unless  the  bill 
alleges  notice.  King  v.  McVikar,  3  Sandf. 
Ch.  192. 

^  Wray  r.  Hutchinson,  2  M.  &  K.  235, 
238,  242;  see  also  Milligan  v.  Mitchell,  1 
M.  &  C.  433.  447. 

<  BeuHon  r.  Hadfield,  4  Hare,  32,  39; 
CasheU  t.  Kelley,  2  Dr.  &  War.  181; 
Baffety  v.  King,  1  Keen,  601,  609;  and 
see  antt^  p.  346. 

*  Jerrard  r.  Saunders,  2  Yes.  J.  454, 
458;  Blaisdcll  t.  Bowers,  40  Vt.  126,  130; 
Miller  t.  Suunders,  17  Geo.  92;  Grim  v 
Wheeler,  3  Edw.  Ch.  334;  Mechanics' 
Bank  r.  Lew,  3  Paige,  600;  Story  E(^.  PI. 
§§  36,  37  ft  is  sufficient,  however,  it  the 
interro^^atory  is  founded  upon  a  statement 
in  Uui  bill,  which  is  inserted  therein  merely 
ss  evidence  in  support  of  the  mam  charges. 
Mechanics'  Bank  v.  I-^eyy,  3  Paige,  606. 
"Where  a  tact  is  stated  in  a  bill  by  way  of 
recital  merely,  without  any  interrogatory 
calling  for  an  answer  as  to  that  fiact,  the 
defenuant  is  not  bound  either  to  admit 
or  to  deny  the  same.    Mechanics'  Bank  v» 


Levy,  3  Paige,  606;  Newhall  «.  Hobbs,  3 
Cusii  274,  277.  The  general  interrogatory  • 
or  request  in  a  bill "'  that  the  defendant 
may  full  answer  make,  to  all  and  singular 
the  premises,  fully  and  particularly,  as 
though  the  same  were  repeated,  ana  he 
specially  interro^ted,"  &c ,  is  sufficient 
to  entitle  the  'plamtiff  to  a  full  disclosure 
of  the  whole  subject-matter  of  the  bill, 
equally  as  if  he  had  specially  interrogated 
the  defendant  to  every  fact  stated  in  the 
bill,  with  all  the  material  circumstances. 
Method.  Epis.  Church  v.  Jaques,  1  John. 
Ch.  65,  75,  76;  Neale  v.  llagthorp,  3 
Bland,  551;  see  Stoiy  Yjf\.  PI.  |§  35- 
88.  Special  interrogatories  m  a  bill  seem 
not  to  be  absolutely  necessair.  Story  £q. 
PI.  §  38;  Meth.  Epis.  Churcn  v.  Jaques,  1 
John.  Ch.  65.  By  the  40th  Equity  Rule 
of  the  United  States  Courts,  it  is  provided, 
that  **a  defendant  shall  not  be  oound  to 
answer  any  statement  or  charge  in  the  bill, 
unless  specially  and  particularly  inter- 
rogated tnereto ;  and  a  defendant  uiall  not 
be  bound  to  answer  any  interrogatory  in 
the  bill,  except  those  interrogatories  wnich 
such  defendant  is  required  to  answer,"  &c. 
See  Story  Eq.  PI.  §  847,  note. 
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Defendant 
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bill ;  ^  but  be  is  not  bound  to  answer  any  statement  or  chai^  in 
the  bill,  unless  specially  and  particularly  interrogated  thereto; 
nor  is  he  bound  to  answer  any  of  the  interrogatories  except  those 
which  he  is  required  to  answer.^  A  defendant  is  not,  however, 
prohibited  from  answeiing  any  statement,  charge,  or  interrogatorr 
which  he  may  consider  it  necessary  to  his  defence  to  answer ;  and 
he  is  left  at  complete  liberty,  in  this  respect,  to  act  in  sacb  man- 
ner as  may  be  thought  advisable :  subject  to  the  restriction  that 
if  he  answer  any  statement  or  charge  in  the  bill  to  which  he  is  not 
inten'ogatfed,  only  by  stating  his  ignorance  of  the  matter  so  stated 
or  charged,  such  answer  will  be  deemed  impertinent.* 

The  plaintiff's  right  to  discovery  is  not  extended,  by  the  present 
practice;  so  that  all  the  objections  which  could  fonneriy  have 
been  urged  by  the  defendant,  to  protect  himself  from  a  discovenr 
of  any  portion  of  the  matter  of  the  bill,  can  now  be  urged  against 
a  discovery  of  that  concerning  which  the  defendant  is  specially 
inteiTogated ;  and  there  have  always  existed  certain  spe<^l  rea- 
sons upon  which  the  defendant  might  object  to  the  discovery 
sought  by  the  plaintiff:  either  because  the  discovery  might  sab- 
ject  him  to  pains  and  penalties,  or  to  a  forfeiture,  or  to  something 
in  the  nature  of  a  forfeiture  ;  *  or  because  it  was  immaterial  to  the 
relief  prayed ;  *  or  because  it  might  lead  to  a  disclosure  of  raatter, 
the  subject  of  professional  confidence;^  or  of  the  defendant's  own 
title,  in  cases  where  there  is  not  a  sufficient  privity  between  him 
and  the  plaintiff  to  warrant  the  latter  in  requiring  a  disclosure  of 
it.^  In  all  these  cases,  although,  as  we  have  seen,  the  defendant 
may  protect  himself  from  discover}"  by  plea  or  demurrer,  yet  be 
has  always  been  permitted  to  decline,  by  his  answer,  giving  the 
objectionable  discovery,  and  to  state,  in  that  form,  the  grounds 
upon  which  he  claims  protection;  and  he  still  retains  the  same 
privilege.'    He  ipust,  however,  swear  to  his  belief  in  the  validity 


1  Ante.  p.  483;  Perry  v.  Turpin,  Kay 
Ap.  49;  Mansell  v.  Feeney,  2  J.  &  U.  313, 
818 ;  Law  v.  London  Indisputable  Society, 
10  Hare  Ap.  20;  Barnard  v.  Hunter,  1 
Jur.  N.  S.  1065,  V.  C  S. ;  Marsh  i;.  Keith, 
1  Dr.  &  Sm.  342;  6  Jur.  N.  S- 1182;  Hud- 
son V.  Grenfell,  3  Giff.  388;  8  Jur.  N.  S. 
878. 

2  Ord.  XV.  3. 

»  Ord.  XV.  3;  see  Treadwell  v.  Cleave- 
land,  McLean,  283.  The  above  order  has 
been  adopted  by  the  Supreme  Court  of 
the  United  States.  See  20th  Equity  Rule 
of  the  United  States  Courts,  January  Term, 
1842. 

4  Anttj  p.  562.  But  the  defendant  can- 
not obiect  to  answer,  if  the  period  fixed  by 
law  within  which  he  could  be  prosecuted 
for  the  offence  or  the  forfeiture,  has  elapsed 
before  the  answer  b   filed.     Dwinal   o. 


Smith,   25   Maine,   379;    Storr   Eq 
§  589;  ante,  594,  595,  and  notei 

*  Ante^  p.  570 

•  Ante,  570. 
7  Ante,  p.  579 ;  and  see  Cooke  v. 

14Sim.  218,  221;  8  Jur.  703.  The  ^ 
tifir  is  not  entitled  to  dissooveiy  of 
defendant's  case,  ante^  579,  590,  ai 
Hoffman  v:  Postill,  L.  R.  4  Ch.  Apu 
Allegations  of  fraud  in  a  bill  ai«« 
answered,  and  a  demurrer  to  a  htUL 
taining  such  all^ations  and  scroiijr 
cumstances  of  equi^,  must  be 
Burnley  v.  Jeffersonville,  3  McLou, 
Such  fulegations  must  be  denied  in 
plea  as  w^I  as  in  the  answer, 
i^ird,  3  Mcl^ean,  56. 

1)  A  defendant  may  in  some 
in  part,  and  by  his  answer  state  .. 
why  he  should  not  be  compelled  to 


be 
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of  such  grounds ;  ^  and  the  Court  must  be  satisfied,  from  the  cir-  C.  XVII.  §  l. 
camstances  of  the  case,  and  the  nature  of  the  discovery  which  he   "^-^^     — ' 
is  called  upon  to  give,  that  the  case  falls  within  the  above-men- 
tioned grounds  of  objection.* 

The  principle  upon  which  the  Court  proceeds,  in  exempting  a  Principle  on 
defendant  from  a  discovery  under  any  of  the  above  circumstances,  Jo^eds?"* 
has  been  fully  discussed,  in  considering  the  grounds  upon  which  a 
defendant,  although  he  does  not  object  to  the  relief^  provided  the 
plaintLfT  makes  out  a  case  which  may  entitle  him  to  it,  may  demur 
to  the  discovery  sought ;  it  is  only  necessary,  therefore,  to  repeat  in 
this  place  what  has  been  before  stated,  that  if  a  defendant  objects  to 
any  particular  discovery,  upon  any  of  the  grounds  above  stated, 
he  may,  even  though  the  grounds  upon  which  he  may  object 
appear  upon  the  bill,  decline  making  such  discovery,  by  submission 
in  his  answer." 

It  may  be  observed  here,  that  the  only -difference  occasioned  by  Difference  be- 
this  method  of  objecting  to  the  discoveiy  is,  that  if  the  objection  o^^rtion^by*^ 
be  taken  by  demurrer  or  plea,  the  validity  of  it  is  at  once  decided  answer,  and, 
by  the  Court,  upon  argument  of  the  plea  or  demurrer ;  whereas,  demiurcn 
if  the  objection  be  taken  by  answer,  the  validity  of  it  can  only 
come  before  the  Court  in  the  form  of  exceptions  to*  the  answer, 
which  is  certainly  a  more  circuitous  and  expensive  mode  of  trying 
the  question  than  that  afforded  by  demurring.    It  has,  however, 
been  held,  that  where  the  ground  of  objection  is,  that  the  discovery 
would  render  the  defendant  liable  to  pains  and  penalties,  the 
proper  course  is  to  submit  the  point  by  answer :  because,  by  de- 
murring, the  defendant  admits  the  facts  to  be  true.* 

It  is  a  general  rule,  that  the  defendant  is  only  required  to  an-  Objection  for 
swer  to  those  points  which  are  necessary  to  enable  the  Court  to  Juty^afwavi 
make  a  decree  against  him ;  •  and  the  objection  arising  from  want  raisabie  by 
of  materiality  is  one  that  the  defendant  has  always  been  allowed  •°^°'' 
to  raise  by  answer.* 

fiirther  answer.    Hunt  v.  Gookin,  6  Vt.  5  Jur.  N.  S.  858 ;  see  Balguj  «.  Broad- 

4G2;   Adams  v.  Fisher,  3  M.  &  C.  626;  hurst,  1  Sim.  N.  S.  Ill 

Wigram,  Discov.  (Am  ed.)  90  ttteq.  pi.  <  Sidebottom  v.  Adkins,  3  Jur.  N.  S. 

162,  &€.;  Cuyler  v.  Bogert,  3  Paige,  168;  ,631;  6  W.  R-  743.  V.  C  S.;  see  also  Reg. 

see  Weisman  v.  Mining  Co.,  4  Jones  £q.  v.  Boyes,  1  B.  &  S.  311;  7  Jur.  N.  B. 

112.  1168 ;  Bunn  v.  Bunn,  12  W.  R.  661,  L.  J  J. ; 

But  if  a  defendant  rest  himself  updh  a  Tavlor  on  Evid.  §  1311. 

fact,  as  an  objection  to  further  discovery,  *  Ante^  p  682;  Ld.  Red.  200,  307. 

it  ought  to  be  such  a  fact,  as,  if  true,  ^  Honey  wood  v.  Selwin,  3  Atk.  276 ;  see 

would  at  once  be  a  clear,  decided,  and  Attorney-General  o.  Lucas,  2  Hare,  566, 

inevitable  bar  to  the  plaintiff's  demand.  669;   7  Jur.   1080;   Earl  of  Lichfield  v. 

Method.  £pis.  Church  v.  Jaques,  1  John.  Bond.  6  Beav._88,  93;  7^ Jur.  209. 

If  it  clearlv  appears  that  the  6  r( 


Cb.  66.     If  it  cleai:ly  ap^rs  that  the  6  Per  Sir  Thomas  Plumer  V.  C,  in 

case  ik  not  of  Equity  cognizance,  the  an-      Agar   v.   Regents    Canal    Company^  G. 
swer,  required  only  for  the  purposes  of      Coop.  212,  2i4;  see  also  Wood  v,  Hitch- 


the  particular  suit^  would  avail  nothing,  in»}.  3  Beav.  504,  510. 

and  IS  not  necessary^.    Morton  «.  Grenaaa  <>  The  defendant  is  not  bound  to  answer 

Acadcmieft,  8  Sm  &  M.  773.  any  allegations  in  the  plaintiff  ^s  bill,  whidi 
1  Soott  9.  MiUer  (No.  2),  John.  328; 
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Immateri- 
ality: when 
a  ground  of 
objection. 


In  cases  of 
account, 
where  execu- 
tor admits 
assets; 


The  application  of  this  rule  has  been  before  discussed,  in  treat- 
ing of  demurrers  to  discovery,  on  the  ground  of  want  of  mate- 
riality.^ It  may  not  be  useless,  however,  in  addition  to  the 
instances  already  referred  to,  to  mention  one  or  two  cases  where 
the  defendant's  right  to  exempt  himself  from  answering  to  sndi 
parts  of  the  bill  has  been  recognized  by  the  Court,  upon  excep- 
tions." In  Codrington  v.  Codrington^  a  bill  was  filed  by  a  persoo 
claiming  under  the  limitations  of  a  settlement,  to  set  aside  an 
appointment,  by  which  his  title  was  defeated,  on  the  ground  of 
fraud ;  and  upon  an  answer  being  put  in  denying  the  fraud,  the 
plaintiff  amended  his  bill,  by  inserting  certain  inquiries  as  to  the 
manner  in  which  the  appointment  was  attested,  in  order  to  show 
that  it  was  not  executed  in  the  manner  required  by  the  settlement. 
These  inquiries  the  defendant^  by  his  answer,  declined  answering; 
and  upon  the*  question  coming  before  the  Court,  Sir  Lancelot 
Shadwell  V.  C.  held,  that  the  defendant  was  not  4>ound  to  answer 
the  interrogatories  in  the  amended  bill :  because  the  plaintiS| 
having  by  his  bill  set  up  a -case  of  fraud,  the  fact,  whether  the 
appointment  was  executed  in  conformity  with  the  power  or  iiot» 
was  immaterial  to  the  case  so  set  up. 

Upon  the  same  principle,  the  Court  holds  that,  where  a  bill  is 
filed  by  a  creditor  or  legatee,  or  other  person  claiming  a  definite 
sum  out  of  the  personal  estate  of  a  deceased  person,  against  as 
executor  or  administrator,  if  the  defendant  admits  assets  in  his 
hands  sufiicient  to  answer  the  plaintiff's  demands,  he  need  not  set 
out  an  account  of  the  estate,'  or  set  out  a  schedide  of  the  docu- 
ments in  his  possession  relating  to  the  estate :  *  because  the  admis- 
sion by  the  defendant  that  he  has  assets  in  his  hands  to  answer 
the  plaintiff's  demands,  is  sufficient  to  ^ye  the  plaintifiT  all  the 
relief  he  can  require,  and  any  discovery  would  be  useless  and 
irrelevant.*  So,  also,  the  Court  reiused  to  compel  discoTerr, 
where  the  executor  of  an  executor  admitted  assets  of  the  orisinal 


are  not  material  to  be  answered.  Utica 
Ins,  Co.  V.  Lynch,  3  Paige,  210;  Butler  v. 
Cotting,  1  Root,  810;  Davis  r  Mapes,  2 
Paige,  105;  Ua^horpe  v.  Hook,  1  Gill  & 
J.  270;  Mechanics'  Bank  r.  I-^vy,  3  Paige, 
656;  Hardeman  v.  Harris,  7  How.  U.  S. 
726;  Hoffman  v.  Postill,  L.  R  4  Ch.  Ap. 
673.  But  see  Hogencamp  v.  Ackerman,  2 
Stockt  (N.  J.)  267;  Wootten  r.  Burch,  2 
Md.  Ch.  Dec.  190.  A  defendant  cannot  be 
called  upon  to  answer  a  mere  arithmetical 
proposition.  Mclntvre  «.  Trustees  of  Union 
College,  6  Paige,  239.  As  to  this  point  of 
materiality  and  the  tests  of  it,  see  Story 
Eq.  PI.  §§  853,  853  n,  853  ft,  853  c;  Kuy- 
pers  V.  Reformed  Dutch  Church,  6  Paige, 
670. 

**It  must  be  borne  in  mind  that  it  is 
almost  impossible  for  the  Court,  in  a  pre- 


liminary stage  of  the  proceedings,  to  w— 
mine  what  propositions  will  be  material  t9 
the  case  of  one  or  other  of  the  partii?».  A 
certain  latitude  must  always  be  alloved  ■ 
seeking  discovery.^ '  Sir  Or.  J.  Selwr-n  I* 
J.  in  Hoffman  v.  Postill,  L.  R.  4  OL  Ap. 
673,  678. 

1  AiUt^  p.  570. 

5  3  Sim.  519,  524. 

^  Agar  V.  B^ent*8  Canal  Comp«fij«  itf 
«<p. 

<  Forbes  r.  Tanner,  9  Jur.  N.  S.  45i; 
11  W.  R,  414,  V.  C.  K. 

6  PuUen  r.  Smith,  5  Ves.  21,  83.  T«  a 
bill  for  discoyery  of  assets  and  relief  aa 
answer  controyerting  the  cUim,  witbii«t 
answering  as  to  the  asf<«ts,  is  insufficMSL 
Cameal  o.  Wilson,  3  Litt.  80. 
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^testator  came  to  the  hands  of  his  testator;  *  and  so,  discovery  was  C  xvii.  $  i. 
not  enforced  where,  in  a  suit  by  the  holder  of  a  policy,  the  direc-  ^—    t    —' 
tors  of  an  insurance  society  admitted  assets  sufficient  to  pay  the 
claims  on  the  policy.^ 

The  Court  will  not,  in  general,  allow  the  circumstance  of  a  Or  where 
plaintiff  having  a  claim  upon  a  defendant,  to  be  used  for  the  pur-  ^i^e  to 
pose  of  enabling  the  plaintiff  to  investigate  all  the  private  affairs  defendant's 

*  or  o    ^  i^  pnvftte 

of  the  defendant ;  *  thus,  a  vendor,  in  a  bill  for  specific  perform-  affiuzB. 
ance,  cannot  interrogate  the  vendee  as  to  bis  property:^  even 
though  the  bill  should  charge  that  the  defendant  was  insolvent.^ 
In  order  to  entitle  a  plaintiff  to  an  answer  to  such  an  inquiry,  he  * 
must  show  some  specific  lien  upon  the  defendant's  property,  and 
pray  some  relief  respecting  it ;  •  and  the  Court  will  not,  even 
then,  compel  the  defendant  to  make  such  discovery,  where  the 
interest  which  the  plaintiff  may  have  in  it  is  very  remote  in  its 
bearings  upon  the  real  point  in  issue,  and  would  be  an  oppressive 
inquisition.'' 

The  above  cases,  and  those  before  cited,  point  out  in  what  in-  Defendant 
stances  the  defendant  may  decline  to  make  a  particular  discovery,  answer"what 
when  it  is  irrelevant  to  the  general  scope  and  object  of  the  bilL  affects 
A  discovery  may,  however,  be  material  to  the  plaintiff's  general 
ease,  if  made  by  one  of  the  defendants,  which  would  be  wholly 
irrelevant  if  made  by  another :  in  such  cases,  the  defendant  from 
whom  the  discovery  would  be  inmiaterial,  is  not  obliged  to  make 
it ;  and,  in  general,  a  defendant  is  only  obliged  to  answer  such  of 
the  interrogatories  as  are  necessary  to  enable  the  plaintiff  to  ob- 
tain a  complete  decree  against  him  individually.    Where,  how-  Where  he  is 
ever,  the  defendant  is  involved  in  the  whole  case,  and  in  that  JJo^^oie"* 
sense  relief  is  asked  against  him,  he  must  answer :  though  the  case. 
interrogatory  might  seem  to  be  immaterial  to  the  relief  asked 
against  him.^ 

With  reference  to  the  objection  of  immateriality,  it  must  be  Matters  of 
understood  that  the  defendant  is  only  required  to  answer  as  to  ^  °*^ere? 
matters- which  are  well  pleaded;  that  is,  to  the  facts  stated  and 
charged.    To  matters  of  law,  or  inferences  of  law  drawn  from  the 
facts,  he  need  not  answer.*      Thus,  a  defendant  must  answer 


1  Lander  o.  Weston,  13  Jur.  877,  V. 
C.  E. 

s  Prichard  v.  Homy,  12  Jur.  616,  V. 
C.  E. 

8  See  Haver  «.  Galluchat,  6  Rich.  Eq. 
(8.C.)1. 

4  Francis  v.  WigzeU,  1  Mad.  258,  260. 

*  See  Small  v.  Attwood,  as  reported  m 
Wigram  on  Disc.  168. 

*  Francis  v.  Wigzell,  u6t  wp, 

7  Wigram  on  Disc.  165 ;  Dos  Santos  vr 
Frietas,  cited  iM,  i  Webster  Vb  Tbrelfall,  2 


S.  &  S.  190.  193;  see  also.  Janson  v.  So- 
larte,  2  Y.  &  C.  Ex.  132,  136. 

8  Marsh  v.  Keith,  1  Dr.  &  Sm.  342;  6 
Jur.  N.  S.  1182.  On  the  subject  of  imma- 
teriality, see  also  Bleckley  «.  Rymer,  4 
Drew.  248;  Newton  v.  Dimes,  3  Jur.  N. 
S.  583,  V.  C.  W. 

9  Story  Eq.  PL  §  846.  In  determinihr 
whether  a  question  is  one  of  fact,  and, 
therefore,  to  be  answered,  it  makes  no 
difference  that  it  is  asked  with  reference 
to  a  written  document  Hofiman  v.  Postill, 
L.  B.  4  Cb.  Ap.  673. 
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Where  these 

objections 

inapplicable, 

defendant 

must  answer 

fuUy. 


Instances 
where  de- 
fendant must 
answer  fully. 


whether  a  will,  executed  before  the  Wills  Act,^  was  published  Vy- 
the  testator  in  the  presence  of  three  witnesses ;  but  he  need  not 
answer  to  an  interrogatory  requiring  him  to  say  whether  the  pub" 
lication  was  such  as  by  law  is  required  to  pass  fireeholds  by  devise. 
Sometimes  a  defendant,  instead  of  answering  such  interrogatones, 
submits  the  point  to  the  judgment  of  the  Court ;  but  it  is  noi 
necessary  to  do  so. 

All  the  objections  to  discovery  that  have  hitherto  been  oonnd- 
ered,  are  of  a  kind  that  the  defendant  has  always  been  allowed  to 
raise  by  answer,  upon  the  principle  that  the  Court  does  not  oblige  s 
defendant  to  answer  such  questions,  even  when  the  right  to  relief  is 
admitted ;  but  where  these  objections  do  not  apply,  it  most  be 
remembered  that  "  there  is  no  principle  more  clearly  established 
in  the  Court  than  this :  that,  when  a  party  answers,  he  is  bound  to 
answer  fully,  'and  for  this,  among  otl^er  reasons,  that  if  a  defence 
which  a  party  sets  up  by  his  answer  should  be  decided  against 
him,  it  is  of  the'utmost  importance  that  all  consequential  matten 
which  are  material  for  the  purpose  of  the  decree,  should  receive  an 
answer."  ^ 

•  This  rule  is  applicable  to  all  cases  where  the  defence  intended  to 
be  set  up  by  the  defendant  extends  to  the  entire  subject  of  the 
suit :  such,  for  instance,  as  that  the  plaintiff  has  no  right  to  eqiii- 
table  relief —  or  has  no  interest  in  the  subject  —  or  that  the  defend- 
ant himself  has  no  interest  in  *the  subject  —  or  that  he  is  a 
purchaser  for  a  valuable  consideration  ■  —  that  the  bill  does  not 
declare  a  purpose  for  which  Equity  will  assume  jurisdiction  to 
compel  discovery  —  or  that  the  plaintiff  is*  under  some  personsl 
disability,  by  which  he  is  incapacitated  from  suing.^    In  all  these 


1  7  Will.  IV.  &  1  Vic  c.  26. 

^  Per  Lord  Lyndhurst,  in  Lancaster  v, 
Evors,  1  Phil.  351,  352;  8  Jur.  133;  Hare 
on  Disc.  255,  256;  Thorpe  v.  Macauley,  5 
Mad.  218,  229;  Faalder  v.  Stuart,  11  Ves. 
296,  301;  Mazarredo  v.  Maitland,  3  Mad. 
66,  70;  Swinbome  v.  Nelson,  16  Beav. 
416;  Potter  v.  Waller^  2  De  G.  &  S.  410; 
Ambler,  ed.  Blunt,  353'  (n);  Reade  v. 
Woodrooffe,  24  Bcav.  421 ;  Leigh  v.  Birch, 
32  Beav.  399;  9  Jur.  N.  S.  1265;  Swabey 
V.  Sutton,  1  H.  &  M.  514;  9  Jur.  N.  S. 
1321;  Phillips  v.  Prevost,  4  John.  Ch. 
205;  Whitney  v,  Belden,  1  Edw.  Ch.  386; 
Ogden  V.  Ogden,  1  Bland,  288;  Kuypers 
»  Kef.  Dutch  Church,  6  Paige,  670;  Sal- 
mon o.  Clag^ett,  3  Bland,  125;  Cuylerv. 
Bogert,  3  Paige,  386 ;  Hagthorp  v.  Hook. 
1  Gill  &  J.  272;  Murray  v.  Coster,  4 
Cowen,  640;  Newhall  v.  Aobbs,  3  Cush. 
Ii74,  277;  Hifl  v.  Craiy.  2  English,  536 
Utica  Ins.  Co.  v,  Lyncn,  3  Paige,  210 
Mansfield  v.  Gambril,  1  Gill  &  J.  503 
Story  Eq.  PI.  §§  606,  609,  846,  846  <i,  847, 
luid   notes,      ilie   party,   submitting   to 


answer,  must  answer  the  whole  of  Ae 
statements  and  charges  in  the  bill,  sad  il 
tlie  interrogatories  properly  founded  opM 
them,  at  least,  so  &r  as  they  are  bccmmJ 
to  enable  the  plaintiff  to  have  a  ooomka 
decree  against  l\im  in  case  he  soceeeas  b 
the  suit.  Bank  of  Utica  r.  MeKefcaa,  7 
Puge,  517;  Perkinson  t.  Troosdik.  I 
Scam.  380 ;  Batterson  r.  Feiguson,  1  Bui 
490;  Langdon  v.  Goddard,  3  Stoiv.  U- 
The  above  is  the  general  role,  nb^ecs, 
however,  to  the  exceptions  named  in  dM 
text  and  in  the  notes  bdow.  See^niT 
Eq.  pi.  §  847,  and  notes;  Bank  of  I'tiei 
V.  MessereaUj  7  Paige,  517. 

In  answermg  interrogatories  filed  bjrt 
defendant  for  the  examination  of  die  piw- 
tiff,  the  general  rule  applies  that  ht  vte 
is  bound  to  answer  must  .answer  fo&f- 
Hoffman  v,  Postill,  L.  R.  4  Ch.  Ap.  67i 

s  See  Culler  tr.  Bogert,  3  Paifte,  1S6; 
Method.  Epis.  Church  v.  Jaques,  1  Joka. 
Ch.  65. 

4  Gilberts.  Lewia,  1  De  G.  J.  &  S.S: 
9  Jur.  N.  S.  187. 
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cases,  a  defendant  who  does  not  avail  himself  of  the  objection  to  C.  xvii.  §  i. 
answering,  either  by  demurrer  or  plea,  but  submits  to  answer, 
must  answer  iiilly.^  Nor  is  a  denial  of  the  plaintiff's  title  a  reason 
for  refusing  to  set  out  accounts  required  by  the  interrogatories ;  * 
nor  a  denial  of  fraud  a  reason  for  refusing  to  discover  the  facts 
which  are  alleged  to  show  it.'  In  some  cases,  however,  where  it 
has  appeared  that  the  discovery  was  not  necessary  to  enable  the 
plaintitf  to  obtain  a  decree,  and  where  the  information  could  be 


1  Hare  on  Disc.  256;  Newh^U  v.  Hobbs, 
8  Cuah.  274,  277.  The  general  rule  of 
pleading  in  Chancery  is,  that  the  defend- 
ant cannot  by  answer  excuse  himself  from 
answering.  Bank  of  Utica  v.  Messereau, 
7  Paige,  517.  It  is  said  by  Mr.  Justice 
Stoiy  to  be  far  from  universally  true,  as 
ifl  sometimes  alleged,  that  a  defendant 
answering  can  take  every  ground  of 
defence,  which  he.  might  insist  on  by 'way 
of  demurrer  or  plea  4o  the  bill.  Story  £q. 
PI.  §  847.  Thus,  although  it  was  formerly 
thought  otherwise,  it  is  now  settled,  that  a 
defendant  to  a  bill  for  discovery  and  relief 
must  avail  himself  of  the  protection  of 
being  a  bund  Jide  purohaser  for  a  valuable 
consideration  without  notice,  by  way  of 
plea,  —  and  that  he  cannot  make  this 
defence  by  answer,  for,  if  he  answers  at 
all,  he  must  answer  fully.  JificL  and  note; 
Portariington  v,  Soulby,  7  Sim.  28;^  see, 
however,  the  countervailing  rule  of  the 
Supreme  Court  of  the  United  States, 
stated  in  note  to  ante,  715. 

There  are,  however,  a  few  admitted 
exceptions  to  the  above  rule  that  a  detend- 
ant  cannot  by  answer  excuse  *himself  from 
answering,  which  furnish  special  grounds 
tor  objecting  by  answer  to  the  discovery 
sought.  Some  of  these  exceptions  will  be 
found  in  the  text  As,  where  an  answer 
would  tend  to  criminate  the  defendant,  or 
subject  him  to  a  penalty,  forfeiture,  or 
punishment.  Brockway  v.  Copp,  8  Paige, 
589;  Skinner  v.  Judson,  8  Conn.  628; 
Livingston  v.  Harris,  8  Paige,  528;  Leg- 
gett  r.  Postley,  2  Paige,  5U9.  So,  where 
an  answer  would  involve  a  violation  of 
professional  confidence.  Ante^  570  el  seq.^ 
and  notes,  715,  and  notes.  The  defendant 
may  by  answer  refuse  to  make  discovery 
on  the  ground  of  immateriality  of  the  fact 
of  whicn  the  discovery  is  sought.     Kuy- 

Ksrs  r.  Kef.  Dutch  Chureh,  6  Paige,  570; 
avis  r.  Mapes,  2  Paige,  105.  So,  the 
defendant  is  not  bound  to  answer  matters, 
which  are  purely  scandalous,  or  imperti- 
nent or  irrelevant.  Story  Eq.  PI.  §  846. 
The  Statute  of  Limitations  and  lapse  of 
time  may  be  relied  upon  as  a  defence  by 
answer,  as  well  as  by  plea  and  demurrer. 
Jb.  §  751;  Van  liook  v.  Whitlock,  7 
Paige,  873;  Maury  v.  Mason,  8  Porter, 
218.  For  other  cases  in  which  exceptions 
to  the  above  rule  have  been  taken  and 
sustained,  and  the  grounds  of  such  excep- 
tions, the  learned  reader  is  referred  to  the 
authorities,  in  which  they  are  stated  and 
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explained.  French  v.  Shotwell,  6  John. 
Ch.  235;  Murray  v.  Coster,  4  Cowen,  641 ; 
Phillips  v  Prevost,  4  John.  Ch.  205; 
McDowl  V.  Charies,  6  John.  Ch.  137; 
Smith  V.  Fisher,  2  Desaus.  275;  Morris  v. 
Parker,  3  John.  Ch.  297;  Hunt  v.  Gookin, 
16  Yt.  462. 

In  Desplaces  o.  Goiis,  1  £dw.  Ch.  852, 
353,  it  was  Faid,  that  *' although  it  has 
been  laid  down  as  a  principle,  mat  if  the 
defendant  denies  some  substantial,  leading 
fact,  which,  if  admitted,  would  entitle  the 
plaintift*  to  relief  until  the  truth  of  that 
fact  is  disposed  of,  no  further  answer  shall 
be  compelled,  Cooper  £q.  PI.  161;  yet 
this  appears  to  be  coifliued  to  the  case 
of  a  oill  for  an  account  of  nartnership 
transactions  whete  the  defenaant  denies 
the  tact  of  partnership,  as  in  Drew  v. 
Drew,  2  V.  &  B.  159;  and  even  in  such 
a  case  If  the  bill  should  charge  that 
the  existence  of  the  partnership  would 
appear  by  certain  documents  in  the  pos- 
session of  tlie  defendant,  of  which  a  dis- 
covery is  prayed,  the  defendant  could  not 
avoid  answering  as  to  such  particular 
charges  by  a  general  denial.'*  See  Bank 
of  Utica  V.  Messereau,  7  Paige,  517.  The 
plaintif!'  is  entitled  to  an  answer  to  every 
floct  charged  in  the  biU,  the  admission  or 
proof  of  which  is  material  to  the  relief 
sought,  or  is  necessary  to  substantiate  bis 
proceedings  and  make  -them  regular. 
Davis  V.  Mapes,  2  Paige,  105.  It  may  be 
taken  as  a  general  rule  that  if  the  charge 
in  the  bill  embraces  several  particulars, 
the  answer  should  be  in  the  aisjunctive, 
denying  each  particular;  or  admitting 
some  and  denving  the  others,  according  to 
the  fact.     JUd. 

Where  suspicions  circumstances,  gross 
fhiud,  and  collusion,  are  charged  in  a  bill, 
a  defendant  will  be  neld  to  a  strict  rule  in 
answering.  Not  only  his  motives,  but  his 
secret  designs,  his  **  unuttcred  thought^,** 
must  be  exposed.  Mechanics*  Bank  v. 
Lew,  1  Edw.  Ch.  816. 

2'Dott  V.  Iloyes,  15  Sim.  372;  10  Jur. 
628;  Great  Luxemboui^  Kail  way  Com- 
pany V.  Magnay,  23  Beav.  046;  Brookes  «. 
Boucher.  8  Jur.  !N.  S.  Q39;  10  W.  U.  708; 
V.  C.  W. ;  Leigh  v  Birch,  and  Swal>cy  «. 
Sutton,  wi  tup. ;  Kobson  v.  Flight,'  88 
Beav.  268. 

'  Padley  «.  Lincoln  Water  Works  Com- 
pany, 2  M'N.  &  G.  68,  72;  14  Jur.  299; 
9.  Harrison,  4  Mad.  252. 
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Defendant 
may  decline 
answering  in* 
terrogatories 
to  which  he  ■ 
might  have 
demurred ; 

but  not  one 
in  particular, 
because 
whole  bill 
demurrable; 

nor  evade 
discoverv,  by 
raising  de- 
fence by 
answer,  in- 
stead of  plea. 


obtained  in  the  proceedings  under  the  decree,  a  full  answer  has 
not  been  enforced.^ 

A  defendant  may,  however,  as  we  have  seen,*  by  answer  decline 
answering  any  interrogatory,  or  part  of  an  interrogatory,  from 
answering  which  he  might  fonperly  have  protected  himself  by  de- 
murrer ;  and  he  may  so  decline,  notwithstanding  he  answers  other 
parts  of  such  interrogatory,  or  other  interrogatories  from  which  he 
might  have  protected  himBelf  by  demurrer,  or  other  parts  of  the 
bill  as  to  which  he  is  not  interrogated ;  °  but  he  cannot  decline  an- 
swering a  particular  interrogatory  on  the  ground  that  the  whole 
bill  is  demurrable ;  *  nor  can  he  protect  himself  from  discovery  by 
raising  by  answer  a  defence  which  he  might  have  pleaded.' 

A  defendant  must  answer  as  to  his  knowledge,  remembrance, 
information,  or  belief^    Where,  however,  a  special  cause  is  shown, 


1  De  la  Rue  v.  Dickinson,  3  K.  &  J. 
888;  Swinburne  v.  Nelson,  refd.  to  ib. 
389;  Clegg  v.  Edmonson,  3  Jur.  N.  S. 
299,  L.  JJT  And  see  Lett  v.  ]Parry,  1  U. 
&  M.  517;  Lockett  v,  Lockett,  L.  R.  4 
Ch.  Ap.  336.  But  a  defendant  cannot 
excuse  himself  from  answering  fully  on 
the  ground  that  the  giving  the  discovery 
sought  would  anticipate  the  decree,  such 
discovery  being  the  same  as  that  which 
would  be  ordered  at  the  hearing  if  the 

SlaintifT  obtained  a  decree.    Chichester  v. 
[arquis  of  Donegal,  L.  R.  4  Ch.  Ap.  416. 
a  Atae,p.  688. 

8  Ord.  XV.  4;  Padlev  v.  Lincoln  Water 
Works  Company,  2  M'N.  &  6.  68,  71;  14 
Jur.  299 ;  Baddeley  v.  Curwen,  2  Cojl.  161, 
156;  Fairthome  v.  Western,  3  Hare,  387, 
391,  393;  8  Jur.  353;  Molesworth  v. 
Howard,  2  Coll.  145,  151;  see,  however, 
Tipping  V.  Clarke,  2  Hare,  383,  392; 
Drake  v.  Drake,  ib.  647;  8  Jur.  642;  Kaye 
V.  WaU,  4  Hare,  127;  Ingilby  tJ.  Shafto, 
33  Beav.  31;  9  Jur.  N.  S.  1141.  The 
44th  Equity  Rule  of  the  United  States 
Courts  adopts  in  terms  this  English  order, 
and  the  39th  Equity  Rule  of  the  United 
States  Courts  proceeds  further,  and  pro- 
vides, that  ^*  the  rule,  that  if  the  defend- 
ant submits  to  answer,  he  shall  answer 
fully  to  all  the  matters  of  the  bill,  shall  no 
longer  apply,  in  cases  where  he  might  by 

Slea  protect  himself  from  such  answer  and 
iscovery.  And  the  defendant  shall  be 
entitled  in  all  cases,  bv  answer  to  insist 
upon  all  matters  or  defence  (not  being 
matters  of  abatement,  or  to  the  character 
of  the  parties,  or  matters  of  form)  in  bar 
of  or  to  the  merits  of  the  bill,  of  which  he 
may  be  entitled  to  avail  himself  by  a  plea 
in  bar;  and  in  such  answer  he  shall  not  be 
compellable  to  answer  any  other  matters 
than  he  would  be  compellable  to  answer 
and  discover  upon  filing  a  plea  in  bar,  and 
an  answer  in  support  of  such  plea,  touch- 
ing the  matters,  set  forth  in  the  bill  to 
avoid  or  repel  the  bar  or  defence.  Thus, 
for  example,  a  bond  ^fide  purchaser  for  a 


valuable  consideration, '  witiiout  notice, 
may  set  up  that  defence  by  way  of  answer 
instead  of  plea,  and  shall  be  entitled  to 
the  sune  protection,  and  shall  not  be  com- 
pellable to  make  any  further  answer  or 
dlscoveiy  of  his  title  than  he  would  be  in 
any  answer  in  support  of  such  plea." 

*  Maflon  V,  Wakeman,  2  Fhil.  516; 
Fisher  v.  Price,  11  Beav.  194,  199;  Marsh 
V.  Keith,  1  Dr.  &  Sm.  342,  350;  6  Jur.  N. 
S.  1182;  Bates  v.  Christ's  College,  Cam- 
bridge, 8  De  G.,  M.  &  G.  726;  3  Jur.  N. 
S.  348,  L.  JJ. ;  Leigh  v.  Birch,  32  Beav. 
399;  9  Jur.  N.  S.  1265. 

<^  Lancaster  t.  Evors,  1  Phil.  349,  351; 
8  Jur.  133;  Swabey  v.  Sutton,  1  H.  &  M. 
514;  9  Jur.'N.  S.  1321,  V.  C.  W.;  ante, 
720  note. 

e  Tradesmen's  Bank  v.  Hyatt,  2  Edw. 
Ch.  195;  Bailey  c.  Wilson,  IDev.  &  Bat 
Eq.  187;  Norton  v.  Warner,  3  Edw.  Ch. 
lOu;  see,  to  this  point,  Story  Eq.  PI. 
§  854  et  9tq. ;  Miles  v.  Miles,  27  N.  H.  447 ; 
see  Hall  v.  Wood,  1  Paige,  404;  Sloan 
V,  Little,  3  Paige,  103;  Pierson  v.  Meaux, 
3  A.  K.  Marsh.  6;  Woods  v.  Morrell,  1' 
John.  Ch.  103;  Devereaux  t>.  Cooper,  11 
Yt.  103;  Pitts  V.  Hooper.  16  Geo.  442; 
Dinsmore  v.  Hazelton,  22  N.  H.  535;  Kit- 
tredge  v.  Claremont  Bank,  3  Story,  590. 
On  a  bill  filed  charging  usury,  an  answer 
that  the  defendant  does  not  remember  the 
terms  on  which  the  money  was  lent,  will  be 
considered  evasive,  and  tantamount  to  an 
admission  of  usury.  Scotts  v.  Hume,  Litt. 
Sel.  Ca.  379.  So,  where  the  bill  directly 
charged  upon  the  defendant  that  he  had 
■made  and  entered  into  a  certain  agree- 
ment, it  was  held  that  a  simple  deni^  by 
the  defendant  in  his  answer,  *' according 
to  his  recollection  and  belief,"  was  insuffi- 
cient, and  ought  to  be  treated  as  a  mere 
evasion.  Taylor  v.  Luther,  2  Sumner, 
228.  But  where  the  facts  are  such  that  it 
is  probable  that  the  defendant  cannot 
recollect  them  so  as  to  answer  more  posi- 
tively, a  denial  of  the  facts  acoonUnf  to 
his   Knowledge,  recollection,  and  bSief, 
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SO  poBitive  an  answer  ihay  be  dispensed  with :  ^  and  in  Hall  v. 
Sodly^  it  is  said,  that  the  defendant  having  sworn  in  his  answer 
that  he  had  received  no  more  than  a  certain  sum,  to  his  remem- 
brance, it  was  allowed  to  be  a  good  answer.  As  to  facts  which 
have  not  happened  within  his  own  knowledge,  the  defendant  must 
answer  as  to  his  information  and  belief  and  not  as  to  his  informa- 
tion merely,  without  stating  any  belief  either  the  one  way  or  the 
other.'  It  is  not,  however,  necessary  to  make  use  of  the  precise 
words,  ^' as  to  his  information  and  belief: '^  the  defendant  may 
make  use  of  any  expressions  which  are  tantamount  to  them ;  thus, 
to  say  that  th^  defendant  cannot  answer  to  facts  inquired  after,  as 
to  his  belief  or  otherwise,  is  generally  considered  a  sufficient  de- 
nial;^ for,  though  the  word  ^information"  is  not  used,  the  ex- 
pression ^belief  or  otherwise,"  is  held  to  include  it.  And  so, 
where  an  answer  was  in  this  form :  *'  And  this  defendant  further 
answering  saith,  it  may  be  true  for  any  thing  he  knows  to  the  con« 
trary  that,"  and  after  going  through  the  several  statements,  it  con- 
cluded thus :  ^  but  this  defendant  is  an  utter  stranger  to  all  and 
every  such  matters,  and  cannot  form  any  belief  concerning  the 
same,"  Sir  John  Leach  V.  C.  was  of  opinion,  that  the  defendant, 
in  stating  himself  to  be  an  utter  stranger  to  all  and  every  the 
matters  in  question,  did  answer  as  to  his  information,  and  did,  in 
effect  deny  that  he  had  any  information  respecting  them.'  It  may 
be  collected  from  the  above  case,  that  a  defendant  cannot,  by 
merely  saying  ^that  a  matter  may  be  true  for  any  thing  he  knows 


C.  XVII.  §  1. 


Must  answer 
as  to  his 
knowledge,- 
&c. 

Remem- 
brance. 

As  to  facts 
not  in  defend- 
ant'8  own 
knowledge. 


will  be  sufficient.  Hall  v.  Wood,  1  Paige, 
404;  see  also  Utica  Ins.  Co.  9.  Lynch,  3 
Paige,  210:  Brooks  v.  Byam,  1  StoiT,296; 
Stonr  £q.  PI.  §  854,  and  notes.  Whether 
the  nets  are  charged  in  a  bill  as  being  the 
acts  of  the  defendant,  or  within  his  own 
personal  knowledge,  he  is  bound  to  admit 
or  deny  the  facts  charged,  either  positively 
or  according  to  his  belief,  whether  they 
occurred  within  seven  years,  or  at  a 
greater  distance  of  time.  Sloan  o.  Little, 
1  Paige,  103;  Hall  v.  Wood,  1  Paige,  404. 

1  Wyatt's  P.  K.  18. 

s  1  Vem.  470;  and  see  Nelson  v,  Pona- 
ford,  4  Beav.  41,  43. 

»  Coop.  Eq.  PL  814. 

^  See  Hall  v.  Wood,  1  Paige,  404;  Sloan 
V.  Little,  3  Paige,  103;  Woods  v.  Morrell. 
1  John.  Ch.  103;  Bolton  «.  Gardner,  3 
Pidge,  273;  Brooks  o.  Bvam,  1  Story,  296;. 
KJttredge  v.  Claremont  Bank,  3  Story,  590. 
Kittredge  v.  Claremont  Bank,  1  Wood.  & 
M.  244;  King  v.  Kay,  11  Paige,  235; 
If  the  defendant  answers,  that  he  has 
not  any  knowledge,  or  iniormation  of  a 
&ct  cfaiarged  in  the  bill,  he  is  not  bound 
to  declare  his  belief  one  way  or  the  other. 
Morris  «.  Parker,  3  John.  Ch.  297.  If  he 
denies  all  knowledge  of  a  fact  charged  in 
the  bill,  but  admits  his  belief  as  to  the  fact 


charged,  it  is  not  necessary  for  him  to 
den^  any  information  on  the  subject. 
Davis  V.  Mapes,  2  Paige,  105.  But  if  he 
has  anv  information  other  than  such  as  is 
derived  from  the  bill,  he  must  answer  as 
to  such  information,  and  aiT  to  his  belief  or 
disbelief  of  the  facts  charged.  Utica  Ins. 
Co.  V.  Lynch,  3  Paige,  210;  Devereaux  v. 
Cooper,  11  Vt.  103.  It  is  not  sufficient  to  • 
answer  to  certain  specific  facts  charged  in 
the  bill,  **that  they  may  be  true,  &c.,  but 
the  defendant  has  no  knowledge  o^  but  is 
a  stranger  to  the  tbregoing  &cts,  and 
leaves  tne  plaintiff  to  prove  the  same.^' 
Smith  V.  Lasher,  5  John.  Ch.  247.  Nor  is 
it  sufficient  to  say  that  '*  the  defendant  has 
not  any  kuowlecfge  of  the  fore^ing  facts, 
but  from  the  statement  thereof  in  the  bill.'* 
Ibid,  Nor  is  a  denial  by  a  defendant  *'  ac- 
cording to  his  recollection  and  belief" 
sufficient,  where  the  fact  is  directly 
charged,  as  within  his  knowledge.  Tay- 
lor V.  Luther,  2  Sumner,  228.  But  where 
the  defendant  states  that  he  is  ''utterly 
and  entirely  ignorant**  as  to  the  tact  to 
which  he  is  interrogated,  it  is  sufficient 
Morris  v.  Parker,  3  John.  Ch.  297 ;  Norton 
«.  Warner,  3  £dw.  Ch.  106. 

<  Amhuref  v.  King,  2  S.  &  S.  188;  Utica 
Ins.  Co.  V.  Lynch,  8  Paige,  210. 


Effect  of 
words  **  be- 
lief or  other- 


wise. 
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c.  xvn.  §  1. 


Defendant 
must  use 
diligence  to 
accjuire 
information. 


Afl  to  setting 
out  accounts, 
&c. 


Wliere  de- 
fisndant  has, 
since  bill 
filed,  ceased 
to  bo  entitled 
to  access  to 
documents. 

What 
accounts 
defendant 
may  refer  to, 
instead  of . 
scheduling. 


to  the  contrary,^  avoid  stating  what  his  recoUectioii,  i 
or  belief  with  reference  to  it  is,  or  saying  that  he  has  no  recoUeo- 
tion  or  information,  or  that  he  cannot  form  any  belief  at  all  oon- 
cemingit;  either  in  these  words,  or  in  equivalent  expressions. 

Where  defendants  have  in  their  power  the  means  of  acqniiii^ 
the  information  necessary  to  enable  them  to  give  the  discovery 
called  for,  they  are  bound  to  make  use  of  such  means,  whatever 
pains  or  trouble  it  may  cost  them ;  ^  therefore,  where  defendants, 
filling  the  character  of  trustees,  are  called  upon  to  set  out  an  ae- 
caunt,  they  cannot  frame  their  answer  so  as  merely  to  give  a 
sufficient  ground  for  an  account ;  they  are  bound  to  give  the  best 
account  they  can  by  their  answer :  not  in  an  oppressive  way,  but 
by  referring  to  books,  <fcc.,  sufficiently  to  make  them  parts  of  their 
answer,  and  to  afford  the  plaintiff  an  opportunity  of  inspection,  in 
order  that  he  may  be  able  to  ascertain  whether  that  is  the  best 
account  the  defendants  can  give.* 

Where,  however,  the  defendant  has,  since  the  filing  of  the  bill 
lost  his  interest  in  the  suit,  and  has  no  longer  access  to  the  docu- 
ments, he  will  not  be  required  to  refer  to  them.' 

Where  defendants  are  required  to  set  out  accounts,  they  may, 
for  the  purpose  of  rendering  their  schedules  less  burdensome, 
instead  of  going  too  much  into  particulars,  refer  to  the  original 
accounts  in  their  possession  in  the  .manner  above  stated;*  bat 
when  it  is  said  that  a  defendant  may  refer  to  accounts  in  his  po6> 
session,  it  must  not  be  understood  as  authorizing  him  to  refer,  by 
his  answer,  to  accoimts  made  out  by  himself  for  the  purposes  of 
the  case,  but  only  to  accounts  previously  in  existence.' 


1  See  Taylor  v.  Rundell,  C.  &  P.  104, 
113;  5  Jur.  1129;  Earl  of  Glengall  «. 
Frazer,  2  Hare.  99,  103;  6  Jur.  1081; 
Stuart  V.  Lord  Bute,  12  Sim.  460;  Attor- 
ney-General V.  Rees,  12  Beay.  50,  5^; 
M'lntosh  V.  Great  Western  Railway,  4 
De  G.  &  Sm.  502;  Inglessi  v.  SpartaU,  29 
Beav.  664}  Attorney-General  v.  Burgesses 
of  East  Retford,  2  M.  &  K.  35,  40;  and 
see^os^  Chap.  XLIL,  Production  o/Dwm- 
ments;  2  Lmdley  Partn.  (Ist  Eng.  ed.) 
814,  815;  Story  Eq.  PI.  {  856  note;  Davis 
V.  Mapes,  2  Paige,  105 ;  Kittredge  v.  Clare- 
mont  Bank,  1  Wood.  &  M.  244,  247 ;  Swift 
V.  Swift,  13  Geo.  140.  But  a  defendant 
ought  not  to  be  required  to  obtain  informa- 
tion 80  as  to  meet  the  plaintiff's  wishes, 
and  tiiereby  become  his  agent  to  procure 
testimony.  Morris  v.  Parker,  3  Jonn.  Ch. 
301.  In  Kittredge  «.  Clal^mont  Bank,  1 
Wood.  &  M.  244,  Woodbury  J.  said,  that 
the  officers,  answering  for  the  bank  sued, 
if  they  are  not  the  same  persons  who  were 
in  <)ffice  at  the  time  ot  the  transaction 
inquired  about,  ought  to  go  not  only  to 
the  records,  books,  and  files,  for  informa- 
tion, but  to  the  former  officers,  if  living, 
and  ascertain,  as  near  as  may  be,  the 


truth  of  the  matters  about  whkii  thcj  an 
interrogated. 

s  White  V.  Williams,  8  Vea.  m»  tH, 
A  partner  bound  to  account,  must  gire  a 
clear,  distinct,  and  \ntelligible  i*rT-mm 
of  the  results  of  the  bustne^  lefcuiii^ 
also  to  particular  books,  and  to  tike  P*S** 
if  necessary,  so  {hat  a  paitv  cBtmed 
thereto  may  inquire  into  and  fiim  ^lij.n* 
its  correctness.  A  reference  to  tlie  hrraki 
of  the  concern,  generally,  and  to  fcaecr 
accounts,  is  not  sufficient.  G<wdoa  c 
Uammell,  4  C.  E.  Green  (X.  J.),aiS. 

s  Ellwand  v.  M'DonneU,  8  Beftv.  14>. 

4  White  o.  Barker,  5  De  G.  &  &  74S; 
17  Jur.  174;  Major  r.  Ainott,  9  Jvr.  X.  S. 
387,  y.  C.  K.;  Drake  «.  SylDC^  Jetes. 
647;  Telford  v.  Ruskin,  1  Dr.  &  Sm.  liS; 
Christian  v.  Taylor,  11  Sim.  401;  Baliv  c 
Kenrick,  13  Pn.  291;  Lockett  v.  Lodun, 
L.  R.  4  Ch.  Ap.  336. 

V  Telford  «.  Ruskin,  1  Dr.  &  Sn.  141: 
arguendo  Alsa^  r.  Johnson,  4  Yes. 
If  the  bill  requires  the  delcmUnt  to 
an  account  between  the  paitiea,  the  act 
so  stated  is  responsfve  to  the  bill.    Bdliovt 
V.  Stone,  18  N.  H.  466.    Where  a  i1ifi»<1 
ant,  having  ftated   an   acconai  a  kit 
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To  sach  of  the  interrogatories  as  it  is  necessary  and  material  for  C.  xvn.  $  i. 
the  defendant  to  answer,  he  must  speak  directly  and  without  eva-  ^— — v  — ' 
sion ;  ^«  and  any  interrogatory  not  intended  to  he  admitted,  ought  Answer  muBt 
to  he  traversed  with  accuracy.*  .Where  a  fact  is  alleged,  with         "^ 
divers  circumstances,  the  defendant  must  not  deny  or  traverse  \t 
literally,  as  it  is  alleged  in  the  hill ;  hut  must  answer  the  point  of 
substance,  positively  and  certainly ; '  thus,  if  a  defendant  is  interro-  ab  to  posses- 
gated  whether  be  has  in  his  possession,  custody,  or  power  books,  won  of  d<^a- 
papejs,  or  writings,  a  statement  in  his  answer  that  there  are  certain  they  are 
books,  papers,  or  writings  in  the  West  Indies,  the  particulars  of  which  *^"^* 
be  is  unable  to  set  forth,  without  any  answer  as  to  the  fact  whether 
they  are  in  the  defendant's  possession,  custody,  or  power,  will  be 
insufficient :  for  if  the  defendant  admits  the  books  and  writings  to 
be  in  his  possession,  custody,  or  power,  the  plaintiff  may  call  updn 
the  defendant  to  produce  them ;  which  the  Court  will  order  within 
a  reasonable  time.^    The  reference  in  the  answer  must  describe  the  Description 
books  or  documents  with  such  accuracy  as  to  enable  the  plaintiff  of  document*. 
to  move  for  their  production :  otherwise,  the  answer  will  be  open 
to  exceptions  for  insufficiency.* 

Where  a  defendant  stated  in  his  answer  that  he  had  not  certain  when  con- 
books,  papers,  and  writings  in  his  possession,  custody,  or  power,  ^^5^nd^  ^ 
because  they  were  coming  over  to  this  country.  Lord  Eldon  held,  ant's  power; 
that  they  were  in  his  power,  and  that  the  defendant  ought  to  have 
so  stated  in  his  answer."     Where  books,  papers,  or  writings  are  in  as  where  in 
the  custody  or  hands  of  the  defendant's  solicitor,  they  are  consid-  ^^Jj^*^' 
ered  to  be  in  the  defendant's  own  custody  or  power,  and  should  be ' 
stated  to  be  so  in  his  answer. 

If  a  defendant  is  called  upon  to  set  out  a  deed  or  other  instru-  where  docn- 
ment,  in  the  words  and  figures  thereof,  he  should  do  so,  or  give  ^f"*"^*^  **• 
some  reason  for  not  complying  with  the  requisition:^  he  may,  hoc  verba, 
however,  avoid,  this  by  admitting  that  he  has  the  deed  or  instru- 
ment in  his  possession,  and  offering  to  give  the  plaintiff  a  copy  of* 
it.*    Where  a  defendant  sets  out  any  deed  or  other  instrument  in  Craving 
his  answer,  whether  in  hcBC  verba^  or  by  way  of  recital,  it  is  always  *®*^®  ^  ^^^' 

a  proper  precaution  to  crave  leave  to  refer  to  it :  as,  by  so  doing, 

• 

answer,  dies  during  the  pendency  of  the  Kenrick,  13  Pri.  991 ;  Tipping  «.  Clarke, 

•ait,  and  the  matters   yivolved   in    the  2  Hare,  383,  390. 

account  are  of  long  standing,  if  there  is  *  Farquhanon  v.  Balfour,  T.  &  R.  190. 

evidence  tending  to  support  the  account,-  *  Inman  v.  Whitlej,  4  Beav.  548 ;  Phelps 

the  Court  may  direct  that  the  account  be  .  v.  Olive,  ib,  648  n.,  where  Lord  Cotten> 

taken  as  primdf^it  evidence,  irrespective  ham  M.  R.  reftised  to  order  production 

of  the  question  whether  it  is  responsive  to  of  documents  described  as  **a  bundle  of           • 

the  bill.    Bellows  v.  Stone,  vbi  tup. ;  Chal-  '  papers  marked  G." 

mer  v.  Bradley,  IJ.  &  W.  66.  "  Farquharson  v.  Balfour,  ii6t  tup. 

1  Ld.  Red.  309.  T  Wyatt*s  P.  R.  204.    As  to  the. cases 

s  Patrick  V.  Blackwell,  17  Jur.  803,  Y.  in  which  it  may  be  prudent  to  set  out 

C.  W.;  Earp  o.  Lloyd,  4  K.  &  J.  58.  documents  ta  h<Bc  vtroa^  see  ante.  p.  888. 

<  Old.  XV.  2;  U.  Red.  309;  Bally  v.  •  Harr.  by  Newl.  185. 
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A  general 
denial  must 
be  accom- 
panied by 
answer  to 


c.  XVII.  §  1.  the  defendant  makes  it  a  part  of  bis  answer,  and  relieves  himself 
'*'- — Y — — ^  from  any  charge  in  case  it  should  be  erroneously  set  out-* 
Facta  denied        If  the  defendant    deny  a  feet,  be  must   traverse   or  deny  it 
toUvereed        directly,  and  not  by  way  of  negative  pregnant*  as,  for  example, 
directly,  and    where  be  is  interrogated  whether  he  has  received  a  sum  of  monev, 

not  bv  waT  * 

of  negative      he  must  deny  or  traverse  that  he  has  received  that  sum,  or  any 
pregnant.        pgj^  thereof  or  else  set  forth  what  part  he  has  received.' 

Where  the  defendant  is  interrogated  as  to  particular  circiiiii- 
stances,  a  general  denial  must  be  accompanied  by  an  answer  as  to 
such  circumstances:^  for  although  it  is  true  that  the  general 
particulMcir-  answer  may  include  in  it  an  answer  to  the  particular  inquiry,  yet 
cumstances.  guch  a  mode  of  answering  might,  in  some  cases,  be  resorted  to,  in 
order  to  escape  from  a  material  discovery;^  and,  therefore,  a 
general  denial  is  not  enough,  but  there  must  be  an. answer  to 
sifting  inquiries  upon  the  general  question.*  The  advantage 
of  this  rule  is  strongly  illustrated  by  the  circumstance  referred 
AnAwer  to  to  in  Hihhert  V.  Durant?  In  that  case,  the  defendant  was  in- 
tewoSttoricsr  terrogated  whether  he  had  not  received  certain  sums  of  money, 
specified  in  the  bill,  in  the  character  of  a  ship^s  husband ;  in  hs 
answer,  he  swore  that  he  had  not  received  any  sums  of  money 
whatever,  except  those  set  forth  in  the  schedule  to  his  answer,  in 
which  schedule  the  sums  specified  in  the  bill  were  not  comprised, 
but  he  did  not  otherwise  answer  the  interrogatory.  On  the  ques- 
tion of  the  sufficiency  of  the  answer.  Lord  Thurlow  said,  that  a 
■  man  could  not  deny,  generally,  particular  charges  which  tended 
to  falsify  such  general  denial,  and,  therefore,  held  the  answer 
insufficient;  and  it  appears  by  a  note  of  the  reporter,  that  it 
turned  out  in  point  of  fact,  that  the  defendant  afterwardiB  rec- 
ollected the  receipt  of  the  particular  sums,  and  admitted  them  by 
his  further  answer.  But,  although  the  Court  requires,  that  all 
the  particular  inquiries  should  be  answered,  as  well  as  the  general 
question,  it  will  be  no  objection  to  the  answer  to  the  particular  in- 
terrogatory, that  the  defendant  has  not  answered  it  so  partidUariy 


1  See  New  v,  Bame,  3  Sandf.  Ch.  191. 

a  High  V,  Batte,  10  Yerger,  385;  Robin- 
son v.  Woodgate,  8  Edw.  Ch.  422;  King 
V.  Ray,  11  Paige,  236;  Walker  r.  Walker, 
3  Kelly,  302;  Woods  v.  Morrell,  IJohn. 
Ch.  103;  Morris  v.  Barker,  3  John.  Ch. 
297;  Smith  v.  Lasher,  6  John.  Ch.  247; 
Pettit  V.  Candler,  6  Wend.  618;  Stoir  Eq. 
PI.  §  852;  Thompson  v.  Mills,  4  Ired.  Eq. 
390.  An  answer  to  an  interrogatoiy  must 
be  positive  and  direct,  and  not  argumen- 
tative. New  England  Bank  v.  Lewis,  8 
Pick.  113,  119;  Manning  «.  Manning,  8 
Ala.  138. 

»  Ord.  XV.  9. 

«  Ld.  Red.  809;  Story  Eq.  PI.  $  852, 
note.  But  a  general  answer  of  denial  to  a 
general  allegation  in  a  bill,  without  speci- 


fying the  facts  upon  which  it  is  fouaded.  is 
sufficient.  Cowies  v.  Carter,  4  Ired.  Ea. 
(N.C.)105. 

fi  Wharton  v.  Wharton,  1  S.  &  S.  a»; 
Tipjping  V.  Clarke,  2  Hare.  383,  389;  D^t 
of  Brunswick  v.  Duke  or  Cambridge,  13 
Beav.  281;  Jodrell  r.  Slanev,  10  Bear. 
225;  Patrick  v.  BlackweU.  IT'Jnr.  80«»T. 
C.  W.;  Earp  v.  Lloyd,  4  K.  &  J.  58:  sec 
also  Anon.,  2  T.  &  C.  Ex.  810 ;  Bndfsrwster 
V.  De  Winton,  9  Jur.  N.  S.  M70;  li  W. 
R.  40,  V.  C.  K. 

>  Per  Lord  Eldon,  in  Moontford  *.  Tav- 
lor,  6  Ves.  792. 

7  Cited  in  Prout «.  Underwood,  9  Cox. 
135;  Hepburn  o.  Duiand,  1  Bro.  C.  C 
503;  Ld.  Red.  310. 
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as  to  meet  it  in  all  its  terms,  provided  it  is,  with  reference  C.xvn.  $i. 
to  the  object  of  the  bill,  fairly  and  substantially  answered.^  "-""""y — -^ 

It  is,  however,  the  general  practice,  where  the  defendant  is  ®^®1^®V. 
required  to  set  forth  a  general  account,  or  to  answer  as  to  moneys  to  set  forth 
received,  or  documents  in  his  possession,  to  set  forth  the  account  f^JJ^^^^^^ 
or   list  of  the  sums,  or   documents,  in  one  or  more  schedules  ofdocuments, 
annexed  to  the  answer,  which  the  defendant  prays  may  be  taken 
as  part  of  his  answer ;  and  such  practice  is  very  convenient,  and 
in    many  cases    indispensable.    The    defendant    must,  however, 
be  careful  to  avoid  any  inconsistency  between  the  body  of  the 
answer  and  the  schedule :  for  if  there  b  any,  the  answer  will  be 
insufficient,  and  the  defendant  may  be  required  to  put  in  a  further 
answer.*    The  defendant  may  also  resort  to  a  schedule  for  the  or  in  aid  of 
purpose  of  .showing  the  nature  of  his  own  case,  or  of  strengthening  ^g^ 
it :  even  though  there  is  nothing  in  the  interrogatories  which  may 
render  a  schedule*  necessary.' 

In  general,  a  defendant  must  be  careful  not  to  frame  his  When 
schedule,  in  a  manner  which  may  be  burdensome  and  oppressive  ^  deemed" 
to  the  plaintiff:  otherwise,  it  will  be  considered  impertinent.*  impertinent. 
Thus,  where  a  bill  was  filed  for  an  account,  containing  the  follow- 
ing interrogatory,  "  whether  any  and  what  sum  of  money  was  due 
from  the  house  of  A.  to  the  house  of  B.,  and .  how  the  defendant 
made  out  the  same  ?  "  and  the  defendant,  by  his  answer,  set  forth 
a  long  schedule,  containing  an  account  of  all  dealings  and  trans- 
actions between .  the  two  houses,  th^  answer  was  held  to  be  im-  . 
pertinent,  and  the  Court  said  the  defendant  ought  merely  to  have 
answered,  that  such  a  sum  was  due,  and  that  it  was  due  upon  the 
balance  of  an  account.^  In  the  last  case,  although  there  was  an 
inquiry  how  the  defendant  made  out  that  there  was  a  balance, 
there  were  no  particular  inquiries  in  the  bill  as  to  the  items, 
constituting  the  account,  from  which  the  defendant  made  out 
that  there  was  a  balance  due  to  him ;  and  even  where  there  has 
been  such  an  inquiry,  the  Court  has  gone  the  length  of  saying, 
that  a  schedule  containing  such  items  will  be  impertinent,  if  the 
items  are  set  out  with  a  minuteness  not  called  for  by  the  nature 
of  the  case.  Thus,  where  the  bill  called  upon  a  defendant  to  set 
forth  an  account  of  all  and  every  the  quantities  of  ore,  metals, 
and  minerals  dug  in  particular  mines,  and  the  full  value  thereof, 
and  the  costs  and  expenses  of  working  the  mines,  and  the  clear 

profits  made  thereby,  and  the  defendant  put  in  a  schedule  to  his 

• 

1  Bally  V.  Kenrick,  13  Pri.  291;  see  also  676;  Stonr  £^.  PI.  S  856,  and  notes.    As 

Beade  v,  Woodrooife,  24  Beav.  421.  to  the  production  of  documents  and  papers, 

3  Bridgewater  v.  De  Winton,  9  Jur.  N.  and  the  proper  mode  of  discovery  as  to 

8.  1270;  12  W.  R.  40,  Y.  C.  K.  them,  see  Story  £q.  PI.  §§  868-800  a. 

s  Parker  v.  Fairiie.  T.  &  R.  362;  1 S.  &  *  As  to  impertinence,  see  nnU^  p.  326. 

8.  895;  Lowe  v.  Williams,  2  S.  &  S.  574,  «  French  9.  Jacko,  1  Mer.  367,  n. 


728 


ANSWSB8. 


C.  xyil.$l.  answer,  comprising  3431  folios,  wherein  were  set  forth  all  tlie 
particular  items  of  every  tradesman's  bill  connected  with  the 
mines,  the  Court  held  the  schedule  to  be  impertinent.^  In  like 
manner,  it  seems  that  in  the  base  of  an  executor  called  upon  to 
account  for  his  disbursements,  it  is  not  necessary  to  set  out  every 
separate  item.^  It  is  difficult,  however,  to  point  out  any  precise 
rules  with  regard  to  what  will  be  considered  impertinent  in  a 
schedule ;  much  must  depend  upon  the  nature  of  each  case,  and 
the  purposes  for  which  the  discovery  is  required.  The  cases  above 
referred  to,  and  the  others  which  may  be  found  in  the  books  show, 
however,  that  even  though  the  plaintiQ^  by  the  minuteness  of  his 
inquiries,  in  some  measure  affords  an  excuse  for  the  defendant 
setting  forth  a  long  and  burdensome  schedule,  the  Court  will  Dot» 
unless  in  instances  in  which,  from  the  nature  of  the  ^case^  great 
minuteness  is  required,  permit  a  defendant  to  load  the  record  with 
useless  and  impertinent  matter,  even  though  the  introdaction  of 
such  matter  might  be  justified  by  the  terms  of  the  interrogatories. 
On  the  other  hand,  it  is  to  be  observed,  that  the  Court  will  not, 
where  the  defendant,  in  complying  with  the  requisitions  in  the  bill, 
has  bond  fide  given  the  information  required,  though  in  a  manner 
rather  more  prolix  than  might  perhaps  be  necessary,  consider  the 
answer  as  impertinent :  for,  although  prolixity  sometimes  amounts 
to  impertinence,'  whether  the  Court  will  deal  with  it  as  such  de- 
pends very  much  upon  the  degree,  in  which  it  occurs.* . 


1  Norway  v.  Rowe,  1  Mer.  847,  866  \  see 
also  M'Morris  v.  EUiot,  8  Pri.  674;  Slack 
V.  Evans,  7  Pri.  278,  n.;  Alsager  o.  John- 
son, 4  Ves.  217,  225;  Byde  v.  Mastennan, 
C.  &  P.  265,  272;  6  Jur.  643;  Marshall  o. 
Mellersh,  6Beay.  558;  Tench  o.  Cheese,  1 
Beav.  571,  574;  8  Jur.  768. 

2  Norway  v.  Rowe,  vhi  wp, 
<  Slack  r.  Evans,  itbi  sttp, 

4  Gompertz  v.  Best,  1  Y .  &  C.  Ex.  114, 
117.  As  to  impertinence  in  an  answer, 
see  Stoiy  £q.  PI.  §  863.  Impertinence  in 
pleading  consists  in  settiqg  forth  what  is 
not  necessary  to  be  set  forth;  as  stuffing 
the  pleading  with  useless  recitals  and 
long  digressions  about  immaterial  matters. 
Hood  V.  Inman,  4  John.  Ch.  437.  It  was 
said  by  Mr.  Chancellor  Kent,  in  Woo^s  v, 
Morrell,  1  John.  Ch.  103,  that,  perhaps 
the  best  rule  to  ascertain  whether  matt«r 
be  impertinent,  is  to  see  whether  the  sub- 
ject or  the  allegation  could  be  put  in  issue, 
or  be  given  in  evidence  between  the  par< 
ties.  Where  in  the  answer  to  a  bill  in 
Equity,  an  allegation  was  made  impeach- 
ing Uie>  bona  fides,  and  validity  of  a 
codicil  to  a  will,  which  had  been  already 
approved  and  allowed  b^r  a  Court  having 
competent  and  exclusive  jurisdiction  over 
the  probate  thereof,  it  was  ordered  that  the 
allegation  be  expunged  as  being  imperti- 
nent and  immaterial.  Langdon  v.  Goddard, 
8  Story,  13.    In  reference  to  the  above 


•« 


ft 


allegation,  Mr.  Justice  Stoiy  said, 
is  not  a  matter  which  can  be  filed  in 
troversy,  or  admitted  to  proof."  9 
23.  If  the  matter  of  an  answer  ta  Kicvaac, 
that  is,  if  it  can  have  any  inflaenoe  v^s*- 
ever  in  the  decision  of  tiie  suit,  either  m 
to  the  subiectHnatter  of  the  coDtRsrenr, 
the  particular  relief  to  be  givou  <»-  as  ta 
the  cost,  it  is  not  impertinent.  Van  Reas- 
selaer  v,  Brice,  4  Piuge.  174;  Wood  e. 
Mann,  1  Sumner,  579;  Price  v.  Tysoa,  S 
Bland^  382.  Long  recitals,  stories,  ess- 
versations,  and  insinuations  t*»nHmp  to 
scandal,  are  impertinent.  Woods  rTMsr* 
rell,  1  John.  Ch.  103;  Langdoa  v.  G«d- 
dud,  3  Story,  13.  A  short  sentenoe  is 
said  not  to  oe  impertinent,  altiMMigii  it 
contains  no  fact  or  material  matter,  aei 
may  be  inserted  in  an  answer  only 
abundant  caution.  A  statement'] 
answer  introduced  to  show  the 
with  which  a  bill  is  filed,  and  the  offeasive 
course  pursued  by  the  plaintiff^  is  ast 
Impertinent;  it  mav  have  an  effect  oa  the 
costs.  Whatever  is  called  for  hy  the  fefl 
or  will  be  material  to  the  defence, 
reference  to  the  order  or  decree  that 
be  made,  is  proper  to  be  retained  ia  aa 
answer.  Desplaces  v.  Goris,  1  Edw.  Ch. 
350;  Monroy  r.  Monroy,  i6.  383;  ftaMt 
V.  Williams,  1  MTlel.  &  Y.  334;  Wood  a. 
Mann,  1  Sumner,  579. 
An  exception  to  an  aoswer  Ibr 
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amended  bill. 


In  answering  an  amended  bill,  the  defendant,  if  he  has  answered  C.  xvn.  $  a. 
the  original  bill,  should  answer  those  matters  only  which  have  "-""""y — -^ 
been  introduced  by  the  amendments.  In  fact  the  answer  to  an  Answer  to  ^ 
amended  bill  constitutes,  together  With  the  answer  to  the  original 
bill,  but  one  record ;  ^  in  the  same  manner  as  an  original  and  an 
amended  bill ;  hence,  it  is  impertinent  to  repeat,  in  the  answer 
to  the  amended  bill,  what  appears  upon  the  answer  to  the  original 
bill,  unless  by  the  repetition  the  defence  is  materially  varied.^ 


Section  II.  —  Form  of  Answers, 


Two  or  more  persons  may  join  in  the  same  answer ;  and  where  Joint  or 
their  interests  are  the  same,  and  they  appear  by  the  same  solicitor,  "^P"*^** 
they  ought  to  do  so.'*  The  Court  will  not,  however,  before  the 
bearing,  and  at  a  time  when  it  cannot  be  known  how  the  defence 
should  be  conducted,  visit  the  defendants  with  costs  as  a  penalty 
for  not  joining  in  their  answer;  and  it  is  only  at  the  hearing, 
when  all  danger  of  prejudice  to  the  parties  is  over,  that  the  Court 


Hence  will  be  overruled,  if  the  expunging 
of  the  matter  excepted  to  will  leave  the 
residue  of  the  clause^  which  is  not  covered 
by  the  exception,  either  ialse  or  whollj 
unintelligible.  M*Intyre  o.  Trustees  of 
UnioD  College,  6  Paige,  240.  The  plain- 
tiir  cannot  except  to  a  part  of  the  defend- 
ant's answer  as  impertinent,  which  refers 
to  and  explains  the  meaning  of  a  schedule 
annexed  to  such  answer^  without  also 
excepting  to  the  schedule  itself  as  imper- 
tinent. Ibid,  If  a  bill  against  executors 
calls  specifically  and  particularly  for 
accounts  in  all  their  various  details,  a 
very  voluminous  schedule,  containing  a 
copy  from  the  books  of  account,  specifying 
each  item  of  debt  and  credit,  will  not  be 
impertinent.  Scudder  v.  Bogert,  1  £dw. 
Ch.  872.    If  the  plaintiff  put  impertinent 

anestions,  he  must  take  the  answer  to 
lem,  though  it  be  impertinent.  Woods 
«.  Morrell,  1  John.  Ch.  103.  But  it  seems 
it  would  have  been  impertinent  if  the  bill 
had  not  thus  called  for  it.  JbitL  Copies  of 
receipts  taken  by  the  defendant  for  moneys 
paid  and  charged  in  account  and  making 
an  immense  sdiedule  to  an  answer,  are 
impertinent  Scudder  v.  Bogert,  1  Edw. 
Ch.  872.  An  executor  in  setting  forth  in 
his  answer  the  account  and  inventory  of 
the  estate  which  came  to  his  hands,  should 
not  add  copies  of  the  appraiser's  and  execu- 
tor's oaths«  and  of  the  surrogate's  certifi- 
cate. Such  matter  will  be  impertinent. 
Jolly  V.  Carter,  2  Fxlw.  Ch.  209. 

An  exception  for  impertinence  must  be 
aupported  tn  /rrf/i,  or  it  will  fail  altogether. 
WagstafT  v,  Bryan,  1  R.  &  M.  30;  Tench 
V.  Cheese,  1  Boav.  571;  Van  Renseelaer  v. 
Brioe,  4  Paige,  174. 


When  an  exception  was  taken  to  the 
jurisdiction,  in  the  answer,  it  was  properiy 
struck  out,  on  reference  to  a  Master,  for 
impertinence.  Wood  v.  Mann,  1  Sumner. 
579;  but  see  Teague  v.  Dendy,  2  M'Cord 
Ch.  207.  210.  As  to  impertinence,  see 
fxirther.  Story  Eq.  PI.  §883;  Jolly  v.  Car- 
ter, 2  £dw.  Ch.  209;  Somers  v.  Torrey,  6 
Paige,  54.  As  to  scandal  in  an  answer, 
see  Story  Eq.  PI.  §§  861,  862.  As  in  a  bill, 
so  in  an  answer,  nothing  relevant  can  be 
deemed  scandalous.  Story  Eq.  PI.  §  862; 
Jolly  V.  Carter,  2  Edw.  Ch.  20^.  Separate 
exceptions  to  the  same  answer,  one  for 
scandal  and  the  other  for  impertinence, 
will  not  be  allowed ;  as  nothing  m  a  plead- 
ing can  be  considered  as  scandalous  which 
is  not  ab(o  impertinent.  M'Intyre  v.  Trus- 
tees of  Union  College,  6  Paige,  240. 

1  Ld.  Red.  818;  Uildyaid  v.  Cressy,  8 
Atk.  303. 

s  Smith  V.  Serle,  14  Yes.  416. 

'  Where  two  defendants  answer  jointlv, 
and  one  speaks  positively  for  himself,  the 
othei*  may,  in  cases  where  he  is  not  chaivcd 
with  any  thing  upon  his  own  knowledge, 
say,  that  he  perused  the  answer  ana 
believes  it  to  be  true;  but  it  is  otherwise 
where  the  defendant  answers  separately. 
1  Har.  185,  ed.  Newl.  A  defendant  may 
sufficiently  answer  by  adopting  the  answer 
of  his  co-defendant.  Binney's  Case,  2 
Bland,  99;  Warfield  v.  Banks,  11  Gill  &  J. 
98.  But  an  answer  simply  averring  that 
the  ftcts  stated  in  a  paper  purporting  to 
be  the  answer  of  another  defendant  in  the 
cause,  "are  substantially  correct  as  far  aa 
these  defendants  are  concerned,"  is  for^ 
mallvand  substantially  defective.  Cairv. 
Weia,  8  C.  £.  Green  (N.  J.),  41. 
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Costs  of 
separate 
answers, 
filed  by  same 
solicitor: 


where 
allowed. 


Where  one 
set  of  costs 
only  allowed; 


trustees; 


euiidque 
trusia; 

other 
instances. 


Where  costs 
of  separate 
defences  by 
trustees 
allowed. 
• 

Who  en- 
titled, where 
only  one  set 
of  costs. 


will  make  any  order  upon  the  subject.^  Where  the  same  solicttor 
has  been  employed  for  two  or  more  defendants,  and  sepante 
answers*  have  been  filed,  or  other  proceedings  had  by  or  fortvo 
or  more  of  such  defendants  separately,  the  Taxing  Master  wiD 
consider,  in  the  taxation  of  such  solicitor's  bill  of  costs,  either  between 
party  and  party,  or  between  solicitor  and  cKent,  whether  such  aep*- 
rate  answers  or  other  proceedings  were  necessary  or  proper;  and  if 
he  is  of  opinion  that  any  part  of  the  costs  occasioned  thereby  hn 
been  unnecessarily  or  improperly  incurred,  the  same  wUl  be  dis- 
allowed.^ No  general  rule  can  be  laid  down,  determining  when 
defendants,  appearing  by  the  same  solicitor,  may  sever  in  their 
defence;*  practically,  the  Taxing  Master  has  to  exercise  his 
discretion  in  each  particular  case. 

Where  defendants  have  a  joint  interest  only,  they  will  not,  in 
general,  be  allowed  to  sever  in  their  defence ;  and  there  are  many 
cases  where  only  one  set  of  costs  has  been  allowed  by  the  Comt 
to  two  defendants,  whose  interest  was  so  far  joint  as  to  have  made 
a  severance  of  their  defence  unnecessary.  Thus,  trustees  will  notj 
in  general,  be  allowed  costs  consequent  upon  their  separate  defences, 
unless  some  of  them  have  a  beneficial  interest,  or  there  is  some 
special  reason  for  their  severance.^  So,  trustees  and  cestui  fut 
trusts^  if  they  have  no  conflicting  interests,  will,  in  general,  be 
only  allowed  one  set  of  costs/  The  same  principle  applies,  as 
between  a  husband  and  his  wife,*  a  bankrupt  and  his  asagnecs,* 
and,  in  an  administration  suit,  between  an  assignor  and  bis 
assignee.^  The  severance  will,  however,  be  justifiable  where  the 
suit  is  against  two  trustees,  one  of  whom  only  is  charged  with  a 
breach  of  trust ;  *  and,  in  some  cases,  where  they  reside  at  a 
distance  from  each  other.* 

Where  only  one  set  of  costs  is  allowed,  the  Court  does  not,  gen- 
erally, declare  to  whom  it  is  to  be  given ; "  but  where  one  trostee 


1  Yansandau  v.  Moore,  1  Buss.  441, 
454;  2  S.  &  S.  509,  512;  and  see  Woods 
V.  Woods,  6  Hare,  2d0;  Stoiy  £q.  PI. 
§869. 

«  Old.  XL.  12;  Woods  r.  Woods,  6 
Hare,  229,  231.  By  the  62d  Equity  Rule 
of  the  United  States  Conrts,  it  is  provided, 
that  in  such  a  case  *^  costs  shall  not  be 
allowed  for  snch  separate  answers  or  other 
proceedin^p,  unless  a  Master,  upon  refer- 
ence to  hun,  shall  certify,  that  such  sepa- 
rate answers  and  other  proceedings  were 
necessary  or  proper,  and  ought  not  to 
have  been  joined  together." 

*  Greedy  v.  Lavender,  11  Beav.  417, 
490;  Remnant  v.  Hood  (iNo.  2),  27  Beav. 
618. 

^  Gaunt  V,  Taylor,  2  Beav.  846 ;  4  Jnr. 
166 ;  Dudgeon  v.  Corley,  4  Dr.  &  War.  168; 
Tarbnck  v.  Woodcock,  3  Beav.  289 :  Hod- 
son  V.  Cash,  1  Jur.  N.  S.  864,  Y.  C.  W,\ 


Course  v.  Humphrey,  96  Beav.  402;  &  J«- 
N.  S.  616;  Prince  v.  Hine,  27  Beav.  MS; 
Attorney-General  r.  WyviUe,  23  Beir. 
464;  and  see  Morgan  &  Davey,  87;  tti 
post,  Chap.  XXXL,  §  2,  O^U. 

6  Woods  V.  Woods,  ubi  m^.;  Fsir» 
Sheriffe^  Har^  628;  10  Jur.  680;  R» 
nant  v.  Hood,  uot  m. 

«  Garey  v.  Whitttngfaam,  6  Besr.  A 
270;  6  Jur.  545. 

7  Remnant  v.  Hood  (No.  2),  27  ftar. 
618;  Greedy  v.  Lavender,  11  Bear.  ti7, 
420. 

8  Webb  V.  Webb,  16  Shn.  65. 

9  Aldridge  v.  WestbrtMkk.  4  Bear.  US; 
Wiles  V.  Cooper,  9  Beav.  29iS;  CommiDsa 
Brownfleld,  8  Jur.  N.  S.  657,  V.  C  W. 

i<»  Course  v.  Humphrev,  26  Bear.  KB; 
6  Jur.  X.  S.  615;  Attbmey^Gcnenl  •> 
Wyville,  28  Beav.  464. 
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only,  in  obedience  to  an  order,  paid  a  sum  of  money  into  Court,  he  C.  XVII.  $  a. 
was  held  entitled  to  the  whole  of  the  costs.^  v— -  y    — .-' 

If  the  defendants  are  permitted  to  sever,  they  will  be  'alloi^ed  Separate 
the  costs  of  separate  counsel,  though  they  take  the  same  line  of  ^^!^ 
defence.^  ▼*»«'«  ^e^^r- 

An  answer  must  be  divided  into  paragraphs,  numbered  con-  ^ 

secutively,  each  paragraph  containing,  as  nearly  as  may  be,  a  sep-  answer. 
arate  and  distinct  statement  or  allegation.*    It  must  not  refer  to 
another  document,  not  on  the  files  of  the  Court,  as  containing  the 
statement  of  the  defendant's  case.^ 

An  answer  must  be  intituled  in  the  cause,  so  as  to  agree  with  Title. 
the  names  of  the  parties  as  they  appear  in  the  bill,  at  the  time  the 
answer  is  filed.'     A  defendant  may  not  correct  or  alter  the  names  Correctioii  of 
of  the  parties  as  they  appear  in  the  bill ;  if  there  is  a  mistake  in  his  ™"'^<*™®'^- 
own  name,  he  must  correct  it  in  the  part  following  the  title  of  the 
cause,  thus :  ^  The  answer  of  John  Jones  (in  the  bill  by  mistake 
ca^ed  William  Jones)."  • 

An  answer  is  headed :  '*The  answer  of  A.  B.,  one  of  the  above-  Heading  of 
named  defendants,  to  the  bill  of  complaint  of  the  above-named  J^ original 
plaintiff."    If  the  bill  has  been  amended  after  answer,  the  heading  biU; 
states  that  the  answer  is  '^  to  the  amended  bill  of  complaint  of  the  to  amended 
above-named  plaintiff." '    If  two  or  more  defendants  join  in  the    ,  * 

^_  or  flfiveral 

same  answer,  it  is  headed:  "The  joint  and  several  answer;"  but  defendants; 

if  it  be  the  answer  of  a  man  and  his  wife,  it  is  headed  "  The  joint  of  husband 

answer."    If  a  female  defendant  has  married  since  the  filing  of  the  ""^  ^^' 

bill,  but  before  answering,  she  must  either  obtain  an  order  for  leave  defendant, 

to  answer  separately,  or  answer  jointly  with  her  husband,  who,  al-  JJF"®^  ^^ 
though  not  named  on  the  record  as  a  defendant,  may  join  in  the 
answer :  in  which  case,  the  answer  should  be  headed  "  The  answer 
of  A.  B.  and  C.  his  wife,  lately  and  in  the  bill  called  C.  D.,  spinster 

(or  widow,  as  the  case  maybe)."'    The  answer  of  an  infant,  or  by  guardian; 
other  person  answering  by  guardian,  or  of  an  idiot  or  lunatic  an- 
swering by  his  committee,  is  so  headed.* 

Any  defect  occurring  in  the  heading  of  an  answer,  so  that  it  where  a  de- 
does  not  appear  distinctly  whose  answer  it  is,  or  to  what  bill  it  is  J^^^ffi^ 
an  answer,  is  a  ground  for  taking  it  off  the  file  for  irregularity,  plaintiff  may 
Thus,  where  an  answer  was  intituled  "  the  joint  and  several  answer  ^SJ^J^taken 
of  A.  B.  and  C.  D.,  defendants,  E.  F.  and  G.  H.,  complainants,"  off  the  file; 
omitting  the  words,  ^  to  the  bill  of  complaint  o^"  it  was,  on  motion, 

1  Prince  V.  Hine,  37  Bear.  846;  and  see  ^  Braithwaite*8  Pr.  44. 

Morgan  &  Davey,  87,  88.  *  J  hid.;  Attorney-General  v.  Worcester 

9  Bainbrigge  v.  Moss,  3  Jnr.  N.  S.  107,  Corporation,  1  C.  P.  Coop,  t  Cott.  18. 

V.  C.  W.  T  Rigby  r.  Riffby,  9  Beav.  811,  818; 

*  15  &  16  Vic.  c.  86,  §  14;  Ord.  XV.  see  forms  in  Vol.  III. 

1 ;  see  forms  of  answers  in  Vol.  III.  ^  Braithwaite*s  Pr.  46. 

4  Falkland  Islands  Company  v.  Lafbne,  *  For  forms  of  headings  of  answers,  see 

8  K.  &  J.  267.  Vol  III. 
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or  defendant 
may  put  fn 
a  proper 
answer. 


Where 
answer  not 
Bwom  by  all 
the  defend- 
ants for 
whom  it  was 
prepared. 


Mast  be 
signed  hy 
counsel, 

and  be  per- 
used hy  him ; 


ordered  to  be  taken  off  the  file  for  irregularity.^  So  also,  where 
the  plaintiff  was  misnamed  in  the  heading,  an  order  was  made  to 
tak'e  th€f  answer  off  the  file,  and  for  process  of  contempt  to  issae;' 
and  so,  where  the  bill  was  filed  by  six  persons,  and  the  docDment 
filed  purported  to  be  an  answer  to  the  bill  of  five  only,  the  answer 
was  ordered  to  be  taken  off  the  file.'*  I^  however,  it  is  clear  to 
whose  bill  it  is  intended  to  be  an  answer,  this  course  will  not  now 
be  followed.^  The  notice  of  motion,  in  such  a  case,  should  DOt 
describe  the  document  as  the  answer  of  A.  B.,  &c^  but  as  a  certain 
paper  writing,  purporting  to  be  the  answer.*  An  answer  with  a 
defect  of  this  sort  in  the  title  is,  in  fact,  a  nullity,  and  may  be 
treated  as  such ;  and  although  a  defendant  may,  if  he  pleases,  ap- 
ply to  the  Court  for  leave  to  take  the  answer  off  the  file  and  re- 
swear it,  it  is  not  necessary  that  he  should  do- so,  but  he  may  leave 
the  answer  upon  the  file,  and  put  in  another.* 

Where  an  answer  has  been  prepared  for  five  defendants,  it  can- 
not be  received  as  the  answer  of  two  only;'  and  where  such  in 
answer  had  been  filed,  it  was,  upon  the  motion  of  the  plamtil^ 
ordered  to  be  taken  off  the  file.*  In  an  earlier  case,  however,  be- 
fore the  same  Judge,  where  a  joint  and  several  answer  included  ia 
the  title  the  names  of  persons  who  refused  to  join  in  it,  the  answer 
was  ordered  to  be  received  as  the  answer  of  those  defendants  who 
had  sworn  to  it,  without  striking  out  the  names  of  those  who  bad 
not.*  And  an  answer,  which  had  been  prepared  as  the  answer  cf 
several  defendants,  but  only  sworn  to  by  some  of  them,  may,  bj 
special  order,  be  directed  to  be  filed  as  the  answer  of  those  de- 
fendants only  who  have  sworn  to  it ;  and  an  order  may  be  subse- 
quently made,  that  a  defendant  who  has  not  sworn  to  it  (he  b^ 
out  of  the  jurisdiction  when  the  answer  was  filed)  be  sworn  to  it 
by  the  Record  and  Writ  Clerk,  without  the  answer  being  taken  off 
the  file,  and  that  such  answer,  when  so  sworn,  be  treated  as  the 
joint  answer  of  all  the  defendants  whose  answer  it  purports  to  be." 

An  answer  must  be  signed  by  counsel ; "  and  no  counsel  is  to 
sign  any  answer  unless  he  has  peinised  it ;  and  he  must  take  care 


1  Pieters  v.  Thompson^  G.  Coop.  249. 

«  Griffithfl  V.  Wood,  11  Ves.  62;  Fry  r. 
Mantell,  4  Beav.  485;  S.  C.  nom,  Yryv. 
Martel,  5  Jur.  1104;  Upton  «.  Sowten,  12 
Sim.  45;  S.  0.  nom,  tJpton  «.  Lowten, 
5  Jur.  818. 

•  Cope  «.  Pany^  1  Mad.  83.  A's  to 
scandal  and  impertinence  in  the  heading 
of  an  answer,  see  Peck  v.  Peck,  Moss.  45. 

^  RiAbeth  V.  Squire,  10  Hare  Ap.  3. 

fi  See  11  Ves.  64.  For  form  of  notice  of 
motion,  see  Vol.  III. 

«  Griffiths  9.  Wood,  vbi  nm. 

1  Harris  v,  James,  3  Bro.  C.  C.  399. 

8  Cooke  V.  Westall,  1  Mad.  265. 


»  Done  V.  Kead,  2  V.  &  B.  310. 

10  Lyons  o.  Read,  4  and  15  Nor.,  IS^ 
cited  Braithwaite's  Pr.  51,  53;  aad  «t 
Hayward  v.  Roberts  (1857,  H.  152).  « 
March,  1858;  and  Lane  r.  Loodoa  Biuk 
of  Scotland  (1864^  L.  128),  16  Karci 
1865,  in  which  like  orders  were  made;  tte 
latter  on  petition  of  cooise,  by  coottaid 
the  plaintiff. 

11  Old.  Vin.  1;  Wan  V.  Stiibh8,2  V.* 
B.  358;  Brown  r.  Brace,  2  Mer.  1;  BK*ip 
r.  Willis,  5  Beav.  83  n. ;  but  see  Sean  a 
Hyer,  1  Paige,  483.  There  is  no  ol^ectioa 
to  the  same  counsel  signing  the  wepaaM 
answers  of  co-defendants. 


J 


FORM  OF  AK8¥rBRS« 


733 


that  the  docnments  are  not  nnnecessarily  set  out  therein  in  hcBC 
verba  ;  but  that  so  much  of  them  only  as  is  pertinent  and  material 
is  set  out  or  stated,  or  that  the  substance  of  so  much  of  them  only 
as  is  pertinent  and  material  be  given,  as  counsel  may  deem  advis- 
able ;  and  that  no  scandalous  matter  ^  be  inserted  therein.^ 

The  signature  of  counsel  is  usually  put  to  the  draft  of  the  an- 
swer, and  thence  copied  on  to  the  engrossment  or  print ;  and  if 
not  affixed  either  to  one  or  the  other,  the  plaintiff  may  apply,  by 
motion,  with  notice  to  the  defendant,  that  the  answer  may  be 
taken  off  the  file ;  *  but  the  Court  will  not  direct  such  a  course  to 
be  adopted  where  the  interest  of  the  plaintiff  may  be  prejudiced 
by  the  proceeding.^  Where,  by  inadvertence,  an  answer  has  been 
sworn  or  filed  without  the  name  of  counsel  being  put  to  it,  and  the 
plaintiff  has  not  served  a  notice  of  motion  to  take  the  answer  off 
the  file  for  irregularity,  an  order  may  be  obtained,  on  motion  of 
course,  or  on  petition  of  course  at  the  Rolls,  to  amend  the  answer 
by  adding  the  name.* 

An  answer  must,  also,  be  signed  by  the  defendant  or  defendants 
putting  it  in,^  unless  an  order  has  been  obtained  to  take  it  without 
signatured  Where  an  answer  is  put  in  by  guardian  or  committee, 
the  signature  of  such  guardian  or  committee  is  alone  required ; 
and  if  such  guardian  is  also  a  defendant,  and  puts  in  an  answer  in 
that  character  as  well  as  in  that  of  guardian,  he  need  only  affix  his 
signature  to  the  answer  once.^  It  is  prudent,  though  not  essential, 
to  sign  each  sheet  of  the  answer.  Where  there  are  any  schedules, 
each  schedule  should  be  signed  also.*    If  the  answer  is  put  in  upon 


C.  XVII.  $  a. 


and  not  set 
out  docu- 
ments un- 
necessarily. 

How  signa- 
ture of  coun- 
sel affixed; 


proceedings, 

when 

omitted. 


Signature  of 
derendant; 

orof  guar- 
diaUf  or 
committee. 


Signature  to 
schedules. 


^  As  to  scaadal,  see  ante,  p.  846. 

«  Ord.  VIII.  2. 

s  See  Wall  r.  Stubbe,  ubi  iup.  A  party 
has  a  right  to  suppose,  that  the  pleading 
served  on  him  is  a  correct  copy  of  that 
filed;  and  where  the  copy  of  an  answer 
contains  neither  the  signature  jof  solicitor 
or  counsel,  nor  has  Ajurat^  the  plaintiff 
may  apply  to  take  the  answer  off  the  files 
for  irregularity.  Littlejohn  v,  Munn,  3 
Pai^.  ^0,  Where  the  answer  was  put 
in  witnout  the  defendant's  si^ature,  it  was 
ordered  to  be  taken  off  the  hies  for  irregu- 
larity. Denison  v.  Bassford,  T  Paige,  370. 
For  Ibrm  of  notice  of  motion,  see  Vol.  III. 

«  Bull  V.  Griffin,  a  Anst  568. 

*  Braithwaite*s  Pr.  48;  and  see  Harrison 
r.  Delmont,  1  Pri.  108. 

8  Ord.  XV.  6;  see  Rule  7  of  Maine 
Chanceiy  Practice;  37  Maine,  683.  The 
answer  must  be  signed  by  the  defendant, 
though  the  oath  be  waived.  Kimball  v. 
Wu^  WaUc.  Ch.  439.  But  it  is  not  neces- 
sary in  all  cases  that  an  individual  de- 
fendant should  write  his  own  name  to  an 
answer.  Supervisors,  &c.  «.  Mississippi, 
&c.  K.R.  Co.,  21  III.  338;  Hatch  «.  Eusta- 
phieve,  1  Clarke,  63. 

On  a  bill  against  huaband  and  wife,  tha 


husband  is  bound  to  enter  a  joint  appear- 
ance, and  put  in  #  joint  answer,  imless  tor 
sufficient  reason,  as  that  the  wile  refuses  to 
ioin  or  to  swear  to  a  plea,  he  is  permitted 
by  the  Court  to  answer  separately.  Leavitt 
V.  Cruger,  1  Paige,  421;  Collura  v.  Smith, 
a  BeasTev  (N.  J.),  43,  44,  45. 

Defendants  may  answer  jointly,  or  jointly 
and  severally  or  separatelyi  but  in  either 
case  each  defendant  must  swear  to  his 
answer,  or  it  will  be  no  answer  as  to  him. 
Binney*s  case,  2  Bland,  99. 

1  Fulton  Bank  «.  Beach,  2  Paige,  306. 
Although  an  oath  is  not  required.  Deni- 
son V.  Bassford,  7  Paige,  370;  Story  Eq. 
PI.  I  875.  The  signature  may  be  waiv^ 
by  the  plaintiff;  and  the  filing  of  a  repli- 
cation 18  evidence  of  such  waiver  of  the 
signature.  Fulton  Bank  v.  Beach,  2  Paige, 
306;  CoUaid  v.  Smith,  2  Beasley  (N.  J.), 
43,  45. 

The  answer  of  a  corporation  should  be 
signed  by  the  principal  officer.  A  secre- 
tary, or  cashier,  in  case  of  a  bank,  fre- 
quently signs  it  also.  1  Hoff.  Ch.  Pr.  239 ; 
supervisors,  &c.  v.  Mississippi,  &c.  &.K. 
Co.,  21  lU.  338. 

•  Anon.,  a,  J.  &  W.  553. 

•  Braithwaite'a  Pr.  45,  34a,  d. 
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In  what  cases 
signature  dis- 
pensed with. 


Signature 
must  be 
affixed  to  the 
engrossment 
or  print. 


Answer  must 
be  upon  oath; 


oath,  the  signature  must  be  affixed,  or  acknowledged,  in  the  pres- 
ence of  the  person  before  whom  it  is  sworn ;  ^  and  he  also  most 
sign  each  schedule,  as  well  as  the  jurat.' 

Sometimes  the  Court  has,  under  special  circumstances,  directed 
an  answer  to  be  received,  though  it  has  not  been  signed  by  the 
defendant ;  as,  where  a  defendant  went  aljroad,  forgetting,  or  not 
having  had  time,  to  put  in  his  answer ;  *  and  where  a  defendant 
had  gone  or  was  resident  abroad,  and  had  given  a  general  power 
of  attorney  to  defend  suits/  Where  an  answer  was  put  in  nnder 
the  authority  of  a  power  of  attorney,  the  Court  thought  it  better 
to  take  the  answer  without  any  signature,  than  that  the  penon  to 
whom  the  power  is  given  should  sign  it  in  the  name  of  the  de- 
fendant ;  the  power  of  attorney  should  be  recited  in  any  order 
authorizingthe  answer  to  be  put  in  under  it;* 

The  signature  of  the  defendant  must  be  affixed  to  the  engrocs- 
ment  or  print,  and  not  to  the  draft :  the  object  in  requiring  it  beii^ 
to  identify  the  instrument,  to  which  the  defendant  has  given  the 
sanction  of  his  oath,  for  the  purpose  of  rendering  a  conviction  for 
perjury  more  easy." 

Unless  the  Court  otherwise  directs,  the  answers  of  all  penou 
(except  persons  entitled  to  the  privilege  of  peerage,  or  corporatioos 
aggregate)  must  be  put  in  upon  the  oath  of  the  parties  putting  ia 
the  same,^  where  they  are  not  exempted  from  taking  an  oath  by 


1  Ord.  XV.  6. 

3-  Braithwaite's  Pr.  842,  n. ;  and  see/iost, 
p.  746,  n. 

« V.  Lake,  6  Ves.  171;   v. 

Gwillun,  ib.  285;  10  Ves.  442;  Dumond  v. 
Magee,  2  John.  Ch.  240. 

*  Bayley  v.  De  Walkiers,  10  Ves.  441; 
Harding  v.  Harding,  12  Ves.  159. 

^  Bayley  v.  De  Walkiers,  ubi  itjp. 

«  Harr.  by  Newl.  170. 

7  An  answer  should  be  regularly  signed 
and  sworn  to.  Fulton  Bank  v.  Beach,  2 
Paige,  307;  S.  C.  6  Wend.  36;  Trumbull 
V.  Gibbons,  Halst.  Dig.  172;  Salmon  v. 
Claggett,  3  Bland,  125 ;  Ro^rs  v.  Cruger, 
7  John.  Ch.  557 ;  Van  Valtenburg  v.  Al- 
berry,  10  Iowa  (2  With.),  264;  Story  Eq. 
PI.  §  874;  Kule  7  of  Maine  Chancery 
Practice.  This  rule  in  Maine  ^ives  the 
substance  of  the  oath  to  be  admmistered; 
and  it  provides  that  the  certificate  of  the 
magistrate  must  state  the  oath  adminis- 
tered.    37  Maine,  583. 

"Answers,"  in  New  Hampshire,  "un- 
less required  by  the  bill  to  be  under  oath, 
need  not  be  sworn  to,  and  they  will  then 
be  regarded  only  as  pleadings,  and  no 
exception  for  insufficiency  can  be  taken 
thereto."  Kule  9  of  Chancery  Flractice. 
See  Dom  v.  Bayer,  16  Md.  144;  Mahaney 
V.  Lozier,  16  Md.  69 ;  Shepard  «.  Ford,  10 
Iowa  (2  With.).  502;  Blakemore  v.  Alien, 
10Iowa(2  With.),  550. 

A  defendant  has  a  right  to  put  in  his 


answer  under  oath,  although  not  icqiind 
by  the  plaintiff.  White  «.  Hampm,  9 
Iowa(l  With.),  181. 

The  59th  Equity  Rule  of  the  riiiti 
States  Courts,  declares,  "  Every  defcndat 
may  swear  to  his  answer  beSan  tm  j«f- 
tice  or  judge  of  any  Court  of  the  Uadid 
States,  or  before  an^  commiaNODcr  i^ 
pointed  by  any  Circuit  Court  to  take  teso- 
mony  or  depositions,  or  before  any  Marttf 
in  Chanceiy  appointed  by  any  Cimii 
Court,  or  before  any  Judge  of  any  Coait 
of  a  State  or  Territory." 

In  New  Jersey,  an  answer  most  be  .<vcti 
to  before  a  Master  of  the  Court  or  bcfrici 
commissioner  authorixed  for  that  pupoK; 
and  an  answer  sworn  to  before  a  inxuf 
public,  of  the  State  of  Connecticiit,  w 
considered  irregular,  as  filed  withoat  otfk. 
Trumbull  v.  Gibbons,  supra.  In  Matf- 
land,  an  answer  sworn  to  before  a  jutfice 
of  the  peace,  in  another  State  or  ia  ik 
District  of  Columbia,  who  is  ccitificd  0 
be  a  justice  of  the  peac«  at  the  tiBie,  is  f^ 
ceived  as  sufficient.  Chapline  r.  Beany. 
1  Bland,  197;  LJngan  v.  Hendenoa,  1 
Bland,  240;  Gibson  r.  Tdton,  1  BUai, 
852.  As  to  New  York,  see  1  fiaib.  Ck. 
Pr.  145,  146.  As  to  New  HamfiAiit, 
Chanceiy  Rule,  30,  38  N.  H.  611. 

A  defendant  preponed  an  answer  ads** 
ting  the  allegations  of  the  plaintiff*!  ^ 
ana  it  was  certified  as  sworn  to;  bat  tke 
person  certifying  did  not  s^le  himieb*  a 
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any  statute  in  that  behalf.^     Persons  entitled  to  the  privilege  of*  C.  XVII.  §  2. 
peerage   answer  upon  protestation  of  honor;  and  corporations   ^*- — y--^' 
aggregate  put  .in  their  answer  under  their  common  seal.'     The  exceptional 
Secretary  of  State  for  India,  and  the  Attomey-Oeneral,  respec-  *'**®** 
tively  sign,  but  do  not  swear  to  their  answers ;  and  such  answers 
are  receiyed  and  filed  wjthout  an  order  dispensing  with  the  oath.* 
The  oath,  when  administered  to  a  person  professing  the  Christian 
religion,  is  upon  the  Holy  Evangelists/    But  persons  who  do  not  where  de- 
believe  the  Christian  oath,  must,  out  of  necessity,  be  put  to  swear  J^oJ^sti"  °°* 
according  to  their  own  notion  of  an  oath ;  *  therefore,  a  Jew  may 
be  sworn  upon  the  Pentateuch  with  his  hat  on ;  ^  and  a  Heathen 


the  certificate  a  justice  of  the  peace,  nor 
was  he  otherwise  proved  to  be  a  magis^ 
trate  empowered  to  administer  oaths;  the 
defendant  died,  and  this  paper  so  certified 
was  aiterwards  tiled  in  the  clerk's  ofiice, 
and  it  was  held  not  to  be  the  answer  of  the 
party,  nor  evidence  in  the  cause.    Sitling- 


ton  V.  Brown,  7  Leigh,  271. 

"   8  WiU.  III.  c.  34,  J  1; 
I.  c.  6,  §  1;  22  Geo.  II.  c.  80,  §  1; 


See  Stat.  7  &  8  Will.  III.  c  34, 
8  Geo. 

i6.  c.  46,  §  36;  9  Geo.  IV.  c  32,  §1;  3  &  4 
Will.  IV.  c  48;  i6.c.82;  1  &2Vic.c.77; 
and  see  t6.  c.  105.  Parties,  if  conscien- 
tioosly  scrupulous  of  taking  an  oath,  maj, 
in  lieu  thereof,  make  solemn  afiirmation 
to  the  truth  of  the  fiicts  stated  by  them, 
in  the  U.  S.  Courts.  Equity  Rule,  9L.  So 
in  Massachusetts,  and  other  States,  either 
by  statute  or  rule  of  Court  It  is  to  be 
OMOTved,  that  an  afiirmation  cannot  be 
taken  under  a  commission  authorizing 
the  commiasionen  to'  take  an  answer 
upon  oath.  Parke  v.  Christy,  1  Y.  &  J. 
538. 

<  Old.  XY.  6.  The  answer  of  a  corpo- 
ration is  put  in  without  oath,  under  the 
corporate  seal.  1  Hoff.  Ch.  Pr.  239;  see 
Vermilyea  v.  Fulton  Bank,  1  Paige,  37; 
Fulton'Hank  v.  N.  Y.  &  Sharon  Canal  Co., 
1  Paige,  311;  Baltimore  &  Ohio  K.K.  Co. 
9.  City  of  Wheeling,  13  Gratt  40;  1 
Grant  Ch.  Pr.  120;  Angell  &  Ames  Corp. 
§  665  et  $eq. ;  Uaight  v.  Prop,  of  Moms 
Aqueduct,  4  Wash.  C.  C.  601;  Champlin 
V.  Corporation  of  New  York,  3  Paige, 
678.  An  answer  of  a  corporation,  put  in 
without  their  seal,  was  suppressed  as  ii^ 
T^ular,  in  Kansom  v.  Stomngton  Savings 
Bank.  2  Beasley  (N.  J.),  212.  But  it  was 
held  m  the  same  case  that  the  corporation 
may  adopt  and  use  any  seal,  — as  a  bit  of 
paper  attached  by  a  wafer,  — pro  hoc 
vice.  ibid. ;  Mill  Dam  Foundry  v.  Hovey. 
21  Pick.  417  If  tlie  seal  is  dispensed 
with,  it  should  be  by  leave  of  the  Court 
.previously  obtained  and  for  good  cause 
shown.  Ruisom  v.  Stonington  Savings 
Bank,  ubi  tupra.  The  plaintiiT  cannot 
compel  the  officers,  even  those  who  have 
signed  it,  to  swear  to  it.  1  Hoff.  Ch.  Pr. 
239;  Brumly  v.  The  Westchester  Manuf. 
So.,  1  John.  Ch.  366;  see  Kittredge  v. 
daranont  Bank,  1  Wopd.  &  M.  244.   But 


where  it  is  the  object  of  the  corporation  to 
obtain  the  dissolution  of  an  ii^  unction,  it 
is  necessary  to  have  the  answer  verified  by 
the  oath  of  some  of  the  corporators,  or 
officers  of  the  corporation,  who  are  ac- 
quainted with  the  tacts;  as  the  injunction 
cannot  be  dissolved  upon  an  answer  with- 
out oath,  denyine  the  equity  of  the  bill. 
Fulton  Bank  v.  X^ew  York  and  Sharon 
Canal  Co.,  1  Paige.  311. 

Individual  members  of  a  corporation 
may  be  called  upon  to  answer  to  a  bill  of 
discovery  under  oath ;  but  in  that  case  the 
individuals  must  be  named  as  defendants 
in  the  bill.  Brumly  v.  Westchester  Manuf. 
So.,  1  John.  Ch.  366:  Bufbrd  o.  Kucker,  4 
J.  J.  Marsh.  551;  Vermilyea  v.  Fulton 
Bank,  1  Paige,  37.  As  to  making  officers 
and  members  of  corporations  puties  for 
discovery,  see  cmU^  135,  notes.  The  an- 
swer of  a  corporation,  under  its  seal,  is 
something  more  than  a  pleading,  and 
where  it  negatives  the  bill,  warrants  the 
dissolution  of  an  ii\junction.  Uogan  v. 
Branch  Bank  of  Decatur,  10  Ala.  485.  A 
foreign  corporation  cannot  be  compelled 
to  me  an  answer;  and  the  want  of  an 
answer,  where  it  was  not  needed  for  the 
purposes  of  discovery,  was  held  no  good 
objection  on  a  motion  to  dissolve  an  injunc- 
tion. Bait.  &  Ohio  R.K.  Co.  v.  City  of 
Wheeling,  13  Gratt.  40. 

It  is  desirable,  though  not  essential,  that 
the  affixing  of  the  seal  should  be  attested 
by  some  official  of  the  corporation.  Braith- 
waite's  Pr.  53.  For  forms  of  oath,  affirm- 
ation, and  attestation,  see  Vol.  III.  Coale 
V.  Chase,  1  Bland,  137;  Gibson  v.  Tilton, 
1  Bland,  355. 

*  For  form  of  special  attestation  to  the 
signature  of  the  Secretary  of  State,  see 
Vol.  III. 

^  Except  in  cases  within  the  stat  1  &  2 
Vic.  c.  105,  pott,  p.  746.  Where  that  Act 
is  inapplicable,  a  Christian,  in  making 
oath,  holds  the  book  in  his  ri^ht  hand,  the 
hand  being  uncovered,  and,  m  the  case  of 
a  male'  person,  the  h^  being  uncovered 
also.    Braithwaite*s  Pr.  343. 

ft  Omychund  v.  Barker,  1  Atk.  21,  46. 

«  Hinde,  228;  see  Tryatt  r.  Lmdo,  3 
£dw.  Ch.  239.  But,  though  the  head  be 
covered,  the  right  hand  in  which  the  book 
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C.  XYII.  §  2.*  may  be  sworn  in  the  manner  most  binding  on  his  consdence.  h 
HamkisaensecU  v.  Barker^  where  the  defendant  to  a  cross-bill  wm 
resident  in  the  East  Indies,  and  professed  the  Gentoo  religion,  the 
Court  directed  a  conunission  to  the  £ast  Indies,  and  empowered 
the  commissioners  to  administer  the  oath  in  the  most,  solemn  msn- 
ner  as  in  their  discretion  should  seem  m^et,  and,  if  they  adminiB- 
tered  any  other  oath  than  the  Christian,  to  certify  to  the  Court 
what  was  done  by  them. 

Sometimes  an  answer  is  put  in  without  oath,  or  without  oath  or 
signature,  and  this  practice  is  frequently  resorted  to  in  amicahle 
suits ; '  such  an  answer,  however,  cannot  be  received,  unlees  an 
order  to  that  effect  has  first  bt^^ii  obtained.  This  order  may  be 
obtained  upon  motion,*  or  upon  petition  of  course  at  the  Rolls;' 
the  application  is  usually  made  by  petition.  If  the  answer  b  to 
be  put  in  without  oath,  and  the  plaintiff  applies  for  the  order,  no 
consent  is  necessary ;  but  if  the  defendant  applies,  the  plaintiiTi 
solicitor  must  instruct  counsel  to  consent  to  the  motion,  or  ma3t 
subscribe  his  own  consent  to  the  petition,  as  the  case  may  be.*   If 


Oath  or  sig« 
nature  may 
be  dispensed 
with,  by  or- 
der. 


is  held,  must  be  uncovered.  A  Jew  may, 
if  he  pleases,  be  svom  while  his  head  is 
uncovered.    Braith waiters  Pr.  343. 

^  1  Atk.  19,  20.  For  form  of  jurat  in 
the  case  of  a  Hindoo,  see  Braithwaite's 
Oaths  in  Chan.  86. 

3  An  answer  may  by  consent  of  the 
plaintiff  be  received  without  being  sworn 
to.  Contee  v.  Dawson,  2  Bland,  264; 
Fulton  Bank  v.  Beach.  2  Paige,  307;  Bil- 
lineslea  «.  Gilbert^  1  Bland,  Wl ;  see  Heed 
V.  Warner,  5  Paige,  650.  And  in  New 
York  the  filing  of  a  replication  is  evidence 
of  such  consent.  Fulton  Bank  o.  Beach, 
2  Paige,  307.  But  it  is  otherwise  in  New 
Jersey ;  Trumbull  v.  Gibbons,  Ualst.  Dig. 
172;  and  in  Maryland,  Nesbitt  v..l>ellam, 
7  Gill  &  J.  494. 

8  Hiude,1228. 

^  Braitii waiters  Pr.  47.  For  form  of 
order  on  motion,  see  Seton,  1254,  No.  2; 
and  tor  forms  ot  motion  paper  and  peti- 
tion, see  Vol.  111. 

^  Where  the  parties  agree,  that  the  an- 
swer may  be  received  without  oath  or  sig- 
nature, it  is  of  course  for  the  Court  so  to 
order.  Fulton  Bank  9.  Beach,  2  Paige, 
307;  S.  C.  6  Wend.  36;  Trumbull  v.  Gib- 
bons, Halst.  Dig.  172;  Billingslea  o.  Gil- 
bert, 1  Bland,  567. 

It  is  provided  by  statute  in  Massachu- 
setts, that  an  answer  shall  be  supported 
by  oath,  unless  waived  by  the  adverse 
party.  Genl.  Sts.  c.  113,  \  5.  And  the 
rule  of  Court  is  that,  *^  when  a  bill  shall 
be  filed  other  than  for  discovery  only,  the 
plaintiff  may  waive  the  necessity  of  the 
answer  being  made  on  the  oath  of  the  de- 
fendant; and,  in  such  cases,  the  answer 
may  be  made  without  oath,  and  shall  have 
no  other  or  ereater  force  as  evidence  than 
the  bill.    No  exception  for  insufficiency 


can  be  taken  to  such  answer."  Roki 
Answers  in  New  Uampefaire  need  noi  b« 
sworn  to  unless  an  oath  is  reqoinad  bj  tfce 
bill ;  if  not  sworn  to  they  w  11  be  regankd 
only  as  t>leading8,  and  no  ezcepuoa  te 
insu^ieucy  can  be  taken  thereto.  Knfc 
9  of  Chancery  Practice;  38  N.  H.  M^ 
This  provision,  authorizing  the  plaianff  u 
waive  an  answer  on  oath  tram  tne  dctnd* 
ant,  has  introduced  a  new  principle  iai* 
the  system  of  Equity  pleading,  luis  i*^ 
vision  was  intended  to  leave  it  optJoosl 
with  the  plaintiff  to  compel  a  diacoroy 
from  Uie  defendant  In  aid  <^  the  wit,  or  H 
waive  the  oath  of  the  defendant,  if  ik 
plaintiff  was  unwilling  to  rely  upoa  hii 
honesty,  and  chose  to  establish  hv  dsioi 
by  other  evidence  alone.  Ue  has  no  n^ 
therefore,  to  call  upon  the  defendants  a 
discoveiy  as  to  a  part  of  the  matten  or  fail 
bill,  and  to  deprive  the  defendant  «i  tie 
benefit  of  his  answer  on  oath,  as  r»pviMv< 
to  other  matters  stated  in  the  bill  H« 
must  waive  an  answer  on  oath  as  to  crtiT 
point  of  the  bill,  or  to  no  part  tkcrerf. 
And  after  the  defendant  haa  put  in  an  m- 
«wer  on  oath  as  to  the  whole  or  aav  piA 
of  the  bill,  it  is  too  late  for  the  plaiatit  D 
get  rid  of  the  consequences  ^  a  dceiii 
upon  oath  of  all  or  any  of  the  niattci»«( 
the  bill.  An  amendment  in  that  sts^e  d 
the  suit,  waiving  an  answer  on  ostk  is 
irre^lar  and  cannot  be  allowed.  If  ^ 
plaintiff  is  unlriliing  to  rdy  upon  an  n- 
swer  on  oath  to  the  amendment^  lui  «MX 
remedy  is  to  diamias  the  bill,  and  orb* 
mence  a  new  suit,  in  which  suit  ke  cA 
waive  an  answer  on  oath.  Butth  >> 
Looker,  4  Paige,  227;  1  Hoff.  Ck.  Fr- 
234,  235;  Bingham  ir.  Yeomans,  10  Caik 
58 :  Chace  v.  Uohnes,  2  Gray,  431. 
The  plaintiff,  who  liaa  waived  a  ■* 
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the  answer  is  to  be  put  in  without  oath  or  signature,  the  consent 
of  the  party  not  appl3ring  is  requisite.^  It  is  usual  for  the  plain- 
tifTs  solicitor  to  require  to  see  the  draft  or  a  copy  of  the  proposed 
answer,  before  he  applies  or  consents  to  the  defendant's  applica- 
tion, in  order  that  he  may  be  satisfied  that  it  is  sufficient :  ^  as  no 
exceptions  can  be  taken  to  an  answer  put  in  without  oath  or  sig- 
nature, or  attestation  of  lionor.* 

If  the  answer  is  put  in  by  a  guardian  ad  litems  or  committee, 
the  order  should  express  that  the  answer  is  to  be  put  in  without 
the  oath  or  signature  of  such  guardian  or  committee;  and  the 
order  will  not  be  acted  upon,  if  it  bears  date  antecedently  to  the 
order  appointing  the  guardian/  So,  likewise,  an  order  to  file 
the  separate  answer  of  a  married  woman,  without  oath  or  signa- 
ture, will  not  be  acted  on,  if  dated  previously  to  the  date  of  the 
order  giving  her  leave  to  answer  separately.*^ 

The  Coui-t  will  not  permit  the  answer  of  a  defendant,  represented 
to  be  in  a  state  of  incapacity,  to  be  received  without  oath  or  sig- 
nature, though  a  mere  trustee  and  without  interest:  the  proper 


iwer  on  oath,  cannot  apply  to  have  the 
answer  taken  off  the  file  on  the  ground 
that  the  defendant  knows  it  to  be  whoUj 
untrue.     Denison  v.  Bassford,  7  Piuge. 
870.    All  material  allegations  of  the  bill 
maj  be  proved  as  if  thej  had  beei^  dis- 
tinctly put  in  issue  bv  the  answer;  and  if 
no  rephcation  b  filed,  the  matters  of  de- 
ioice  set  up  will  be  considered  as  admitted 
by  the  plaintiff,  as  in  the  case  of  a  sworn 
answer.    1  Hoff.  Ch.  Pr.  236.    Although 
the  plaintiff  in  an  injunction  bill  waive  an 
answer  on  oath,  the  defendant  may  file  it 
on  oath  for  the  purpose  of  moving  to  dis- 
solve the  injunction,  or  discharge  a  ne 
exeaL    1  Hoff.  Ch.  Pr.  236;  Dougrejrv. 
Topping,  4  Paige,  94;  Mahaney  v.  Lazier, 
16  Md.  69.    In  such  case,  the  unsworn 
answer  is  no  evidence  on  which  to  dissolve 
an  injunction.    Kaine^r  v.  Rainey,  85  Ala. 
282;  Alahauey  v.  Lazier,  ubi  tupra.  Where 
the  defendants  are  not  jointly  mterested  in 
respect  to  the  claim  made  against  them  by 
the  bill,  the  plaintiff  may  waive  an  an- 
swer on  oath  as  to  some  of  them  and  not 
as  to  the  others.    Bulkley  v.  Van  Wyck, 
6  Paige,  536;    Morse  r.  Hovey,  1  Barb. 
Ch.  404;    S.  C.  1   Sandf.  C.   187;    see 
Stephenson  v.  Stephenson,  6  Paige,  368. 

The  defendant  has  been  held  entitled  to 
answer  under  oath,  although  the  bill  waived 
a  sworn  answer.  White  v.  Hampton,  10 
Iowa  (2  With.),  238;  S.  C.  9  Iowa  (1 
With.),  181. 

Although  where  an  answer  on  oath  is 
waived,  it  is  not  evidence  in  favor  of  the 
defendant  for  any  purpose  at  the  hearing, 
even  when  actually  sworn  to,  yet,  as  a 
pleading,  the  plaintiff  may  avail  himsMelf 
of  admissions  and  allegations  made  therein, 
which  establish  the  case  made  by  his  bill; 
BaitleU  9.  Gale,  4  Paige,  504;  Moore  v. 
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Hunter,  1  Gilman,  317;  see  Story  Eq.  PI. 
S  875;  Miller  v.  AveiT,  2  Barb.  Ch.  582; 
Wilson  V.  Towle,  36  N.  H.  129;  and  for 
the  purpose  of  ascertaining  what  points 
are  at  issue.  Dorr  v.  Boyer,  16  Md.  144; 
Durfee  «.  McCluig,  6  Mich.  223;  Smith  v. 
Potter,  3  Wis.  432;  Union  Bank  of  Georse- 
town  «.  Geary,  5  Peters,  99,  110,  112; 
Stonr  £a.  PI.  |  875  a,  and  note.  It  seems 
to  be  doubted  by  Mr.  Justice  Stoir,- 
whether  the  plaintiff  should  have  the 
power  to  deprive  the  (defendant  of  the 
effect  of  his  answer  by  dispensing  with 
the  oath,  and  at  the  same  time  use  the 
answer  tor  the  benefit  of  his  own  case. 


c.  xvn.  §  2. 


Plamtiff*B  so- 
licitor should 
see  draft  an- 
swer, betbre 
he  applies  or 
contents. 


Answer  by 
guardian  'ad 
«<em«  or 
committee. 


Separate 
answer  of 
married 
woman. 


Answer  of 
imbecile  de- 
fendant, not 
to  be  taken 
without  oath 
or  signature. 


Story  £(i.  PL  §875  a. 

1  Braith waiters  Pr.  47;  and  see  

V.  Lake,  6  Ves.  171 ;  «.  Gwillim,  ib. 

285;  Bayley  v,  De  ^alkiers,  10  Ves.  441; 
Codner  v.  Hersev,  18  Ves.  468.  It  would 
seem  firom  the  language  of  some  of  the 
books,  that  if  the  plaintiff  chooses  to  dis- 
pense with  the  oath,  the  Coutt,  upon  his 
motion^  will  require  the  defendant  to  an- 
swer without  oath,  even  without  the  con- 
sent of  the  defendant.  Cooper  Eq.  PL 
325 ;  Story  £q.  PI.  f  874.  But  in  all  such 
cases  the  dispensation  is  supposed  to  be 
made  for  the  convenience  of  the  defendant, 
and  upon  his  expressed  or  presumed  con- 
sent. The  application  may  be  made  on 
the  part  of  tiie  plaintiff  or  of  the  defend- 
ant, out  the  order  will  only  be  made  where 
botn  parties  consent,  ana  not  against  the 
will  of  either.  Brown  v.  Bulkley,  1  Mc- 
Cartcr  ( N .  J . ),  306 ;  Hinde,  228 ;  Codner  «. 
Hersey,  vbi  nprcL, 

a  Braithwaite*s  Pr.  48. 

•  IIUl  «.  £arl  of  Bute,  2  Fowl.  Ex.  Pr. 
10. 

Braithwaite's  Pr.  47. 
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Attestation  of 
honor  may 
be  dispensed 
with,  oy 
order. 

Attestation 
of  signature 
necessary  to 
answer  with- 
out oath. 

Answer  with- 
out oath,  &c., 
r^parded, 
with  respect 
to  its  con' 
tents,  as  if  on 
oath; 

but  cannot  be 
excepted  to. 


course,  in  sucli  case,  being  for  the  Court  to  appoint  a  guardian  bjr 
whom  the  defendant  may  answer.^ 

The  method  of  dispensing  with  the  attestation  of  honor  of  a 
peer  or  peeress  putting  in  an  answer,  is,  mutatis  mtUandiSy  the 
same  as  the  method  adopted  for  dispensing  with  the  oath  of  a 
commoner.' 

The  signature  to  an  answer  taken  without  oath  must  be  attested 
by  the  defendant's  solicitor,  or  by  some  person  competent  to  be  a 
witness :  otherwise,  the  answer  cannot  be  filed.  The  attestation 
is  written  on  the  left-hand  side  of  the  signature.* 

An  answer  put  in  without  oath  or  attestation  of  honor  or  signa- 
ture, and  accepted  without  either  of  those  sanctions,  gives  the  same 
authority  to  the  Court  to  look  to  the  circumstances  denied  or  ad- 
mitted in  the  answer  so  put  in,  for  the  purpose  of  administering 
civil  justice  between  the  parties,  as  if  it  was  put  in  upon  attesta- 
tion of  honor  or  upon  oath.^  No  exceptions,  however,  as  we  have 
seen,  can  be  taken  to  an  answer  so  put  in.^ 


Section  III.  —  Swearing^  FUingy  and  Printing  Answers. 


Time  for 
answering,  if 
intenogated: 


Amended 
biU. 


answering 
amendments 
and  excep- 
tions to- 
gether. 

Consequences 
of  not  an- 
swering the 
same. 


A  defendant  required  to  answer  a  bill,  whether  original  or 
amended,  must  put  in  his  plea,  answer,  or  demurrer  thereto,  not 
demurring  alone,  within  twenty-eight  days  from  the  delivery  to 
him,  or  his  solicitor,  of  a  copy  of  the  interrogatories  which  he  is 
required  to  answer.*  If  the  plaintifT  amends  his  bill,  after  interrog- 
atories to  the  original  bill  have  been  served,  but  before  answer, 
the  twenty-eight  days  will  be  computed  from  the  service  of  the 
amended  or  new  interrogatories ;  or  if  no  such  interrogatories  are 
served,  then  fron^  the  service  of  a  copy  of  the  amended  \AW 
Where  a  defendant  is  required  to  answer  amiendments  and  excep- 
tions together,'  he  must  put  in  his  fiirther  answer,  and  his  answer 
to  the  amendments  of  the  bill,  within  fourteen  days  after  he  shall 
have  been  served  with  interrogatories  for  his  examination,  in  an- 
swer to  the  amended  bill.*  If  he  does  not,  and  procures  no  en- 
largement of  the  time  allowed,  he  will  be  subject  to  the  following 
liabilities :  — 


1  Wilson  «.  Grace,  14  Yes.  172;  Matter 
of  Barber,  2  John.  Ch.  236;  and  see  Order 
VII.  3;  aw/e,  p.  176. 

a  Hinde,  228. 

s  Braithwaite*s  Pr.  47,  48.  For  form  of 
attestation,  see  Vol.  III. 

4  Per  Lord  Eldon,  in  Curling  v.  Mar- 
quis Townshend,  19  Ves.  628,  630. 

6  Hill  V.  £ari  of  Bute,  2  Fowl.  Ex.  Pr. 
10. 


•  Ord.  XXXVII.  4;  15  &  16  Vic.  c.  86, 
§  18;  ait/«,  p.  485. 

7  Braithwaite*s  Manual,  156.  Where 
the  defendant  is  served  abroad,  the  times 
are  regulated  by  the  special  order  direct- 
ing such  service.    Anii,  p.  452. 

•  Ant€,  p.  418. 

»  Old.  XXXVII.  6. 
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1.  An  attachment  may  be  issued  against  him.^  0.  XYII.  $  8. 

•  2,  He  may  be  committed  to  prison,  and  brought  to  the  bar  of  ^-    r    —' 
the  Court.* 

3.  The  plaintiff  may  file  a  traversing  note ;  or  proceed  to  take 
the  bill  pro  confesso  against  him.' 

If  the  defendant,  not  being  in  contempt,  submits  to  exceptions  where  ex- 
to  his  answer  for  insufficiency  before  they  are  set  down  for  hearing,  ^*C^**.52^^ 
he  has  fourteen  days  firom  the  date  of  the  submission  within  which  before  they 
he  must  put  in  his  further  answer.'    I^  not  being  in  contempt,  he  "*  ■*'  down; 
submits  to  the  exceptions  after  they  are  set  down  for  hearing,  or  ^  set^do^ 
the  Court  holdis  his  first  or  second  answer  to  be  insufficient,  he  or  after  first 
must  put  in  his  further  answer  within  such  time  as  the  Court  may  answer  held 
appoint.^    If  he  does  not  answer  within  the  above  periods,  or  ob-  ™"'^c»«"*- 
tain  further  time  and  answer  within  such  further  time,  the  plaintiff  ofdrf8?iSt°^^ 
may  sue  out  process  of  contempt  against  him.^ 

If  a  defendant  is  not  required  to  answer  a  bill,  he  may  put  in  a  Time  for 
plea,  answer,  or  demun'er,  not  demurring  alone,  within  fourteen  noJ^nterro-*^ 
days  after  the  expiration  of  the  time  within  which  he  might  have  gated: 
been  served  with  interrogatories  for  his  examination,  in  answer  to  original  bill; 
such  bill ;  *  but  not  afterwards,  without  leave  of  the  Court.^    It 
follows  from  these  rules,  that  if  a  defendant,  served  within  the 
jurisdiction  of  the  Court,  appears  within  the  time  limited,  he  has- 
thirty  days  from  the  service  of  the  bill,'  or,  if  he  does  not  appear 
within  the  time  limited,  twenty-two  days  from  the  time  of  hb 
actual  appearance,*  within  which  he  may  put  in  a  voluntary 
answer. 

If  the  plaintiff  amends  his  bill,  without  requiring  an  answer  to  amended  bOl. 


1  Ante,  Chap.  X.  $  1.  If  the  defendant 
is  a  peer,  M.  P.,  corporation  aggregate,  or 
non  comf»»y  or  the  Attomev-i^^eral.  the 

frocess  is  of  a  different  kind:  ante.  Cnap. 

s  Ibid.;  see  aii^,  pp.  514, 618.  In  Massa- 
chusetts, **  If  the  deiendant  shall  not  appear 
and  file  his  answer,  plea  or  demurrer,  within 
one  month  after  the  day  of  appeurance, 
the  plaintiff  may  enter  an  order  to  take  his 
bill  for  confessed,  and  the  matter  thereof 
shall  be  decreed  accordingly,  unless  good 
cause  shall  appear  to  the  contrary."  Rule 
9  of  the  Rules  for  Practice  in  Chanceiy. 

As  to  the  course  of  practice  in  the  Court 
of  Chanceiy,  heretofore  existing  in  New 
York,  in  regard  to  the  time  of  filing  an- 
swers, and  applications  for  the  extension 
of  time,  see  1  lloff.  Ch.  Pr.  228;  1  Barb. 
Ch.  Pr.  146,  147.  A  defendant  may,  on 
motion,  obtain  further  time  to  ^answer. 
Carroll  v.  Parsons,  1  Bland.  125.  After  a 
demurrer  oyerruled,  an  order  for  further 
time  to  answer  merely,  can  be  obtained 
only  by  a  special  application.  Trim  v. 
Barker,  T.  &  R.  253.  After  a  plea  over- 
ruled, an  order  for  further  time  to  answer, 


obtained  as  of  course,  is  irregular.  Fer- 
rand  9.  Pelham,  T.  «  R.  404.  A  notice 
of  an  application  for  time  to  answer,  and 
an  affidavit  filed  in  support  of  it^  accord- 
ing to  the  Irish  practice,  prevent  all  farther 
{>roceedings  by  the  plaintiff,  until  the  no- 
tice is  regularly  disposed  of  by  the  Court. 
Ormsbv  v.  Palmer,  1  Ho^;an,  191;  see 
Burrali  v.  Raineteaux,  2  Paige,  331 ;  Hunt 
V.  Wallis,  6  Paige.  871;  Hurd  v.  Haines, 
0  Paige,  604.  Aner  an  order,  allowing 
further  time  to  answer,  it  is  irregular  for 
the  defendant  to  demur.  Davenport  v, 
Sniffen,  1  Barb.  223;  Lakens  v,  Fielden, 
11  Paige,  644;  Bedell  v.  Bedell,  2  Barb. 
Ch.  99. 

»  Old.  XVI.  9. 

4  Old.  XVI.  14.  If  the  defendant  is  in 
contempt,  on  the  allowance  of  exceptions, 
he  cannot  apply  for  further  time.  Wheat 
V.  Graham,  5  Sim.  570. 

»  Ord.  XVI.  15. 

•  Ord.  XXXVII.  6. 

T  15  &  16  Vic.  c.  86,  §  13. 

•  Ord.  X.3;  Ord.  XI.  5;  Old.  XXXVII. 
6. 

•  Ibid. !  Braithwaite^B  ICaanal,  166. 
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Wliere  de- 
fendant has 
been  dis- 
chaiged  from 
custody,  not 
havinff  oeen 
brou^t  to 
the  bar  in  dne 
time. 


Answer  can- 
not, except 
by  leave,  be 
filed  after 
flerviceof 
traversing 
note. 

Separate 
answer  of 
married 
woman. 

Pending  the 
^ving  secu- 
rity for  costs, 
time  not 
reckoned. 

Judge  may 
enlarge  the 
time  to 
answer. 


Extension  of 
time:  how 
obtamed. 


the  amendments,  a  defendant  who  has  answered,  or  has  not  been 
required  to  answer,  the  original  bill,  but  desires  to  answer  the 
amended  bill,  must  put  in  his  answer  thereto  within  fonrteen  daji 
after  the  expiration  of  the  time  within  which,  if  an  answer  had 
been  required,  he  might  have  been  served  with  interrogatories  for 
his  examination  in  answer  to  such  amended  bill,  or  within  sadii 
further  time  as  the  Judge  may  allow ;  in  this  case,  therefore,  the 
defendant  has  thirty  days,  from  the  service  of  the  amended  biD, 
within  which  he  must  put  in  his  voluntary  answer.^ 

Where  an  attachment  for  want  of  answer  has  been  executed 
against  a  defendant,  but  he  has  been  dischai^ged  from  prison'or 
from  the  custody  of  the  sergeant-at-arms,  or  messenger,  because  he 
was  not  brought  up  to  the  bar  of  the  Court  within  the  proper 
time,^  he  must  put  in  his  answer  within  eight  days  after  such  di»> 
charge ;  and  if  he  does  not  do  so,  a  new  attachment  for  want  of 
answer  may  be  issued  against  him.' 

After  a  traversing  note  has  been  filed  and  served,  a  defendant 
cannot  put  in  his  answer  without  special  leave  of  the  C^urt*  b 
such  a  case,  the  defendant  should  move  to  take  the  traversing  note 
off  the  file,  with  leave  to  put  in  an  answer.* 

A  married  woman  answering  separately,  under  an  order,  has  the 
full  time  fi'om  the  date  of  the  order  to  do  so/ 

The  day  on  which  an  order  that  the  plaintiff  do  ^ve  securitj 
for  costs  is  served,  and  the  time  thenceforward,  until  and  includi&g 
the  day  on  which  such  security  is  given,  are  not  reckoned  in  the 
computation  of  time  allowed  a  defendant  to  plead,  answer,  or  de- 
mur, or  otherwise  make  his  defence  to  the  suit.' 

If  a  defendant,  using  due  diligence,  is  unable  to  put  in  hit 
answer  to  a  bill  within'  the  time  allowed,  the  Judge,  on  suffident 
cause  being  shown,  may,  as  often  as  he  shall  deem  right,  allow  to 
such  defendant  such  further  time,  and  on  such,  if  any,  terms  as  to 
the  Judge  shall  seem  just.' 

Applications  for  further  time  to  answer  are  made  by  summons  it 


1  Ord.  XXXVII.  7;  Cheeseborou^  v. 
Wright,  28  Bear.  173;  Braithwaito*s 
Manual,  166. 

>  See  anU,  pp.  490,  494. 

»  Ord.  XII.  2,  8. 

4  Ord.  XIII.  7;  ait^e,  p.  615. 

•  Towne  «.  Bonnin,  1  De  G.  &  S.  128; 
anU^  p.  616.  For  form  of  notice  of  mo- 
tion, see  Vol.  III. 

*  Ante,  p.  183;  Braithwaite*s  Manual, 
11,  12;  Jackson  «.  Haworth,  1  S.  &  S. 
161. 

'  Old.  XXXVII.  14. 
«  Ord.  XXXVII.  8;  16  &  16  Vic  c.  86, 
13.    A  defendant  lias  the  whole  of  the 
ast  day,  specified  in  the  order  to  answer, 


i 


in  which  to  serve  his  answer.  Hcsie  v. 
Scott,  1  Clarke,  457.  And  after  the  ^m 
of  answering  has  expired,  the  dtti^t 
may  serve  an  answer  at  any  time  b^in 
an  order  to  take  the  biU  as  coafesecA  ii 
actually  entered  with  the  clerk.  Hflxie  c 
Scott,  1  Clarke,  467.  Bnt  the  Coait  asf. 
in  its  discretion,  receive  or  n^eet.  m  sr 
swer  filed  after  the  regular  tine  far  aiwff> 
ing  has  passed,  and  the  motko  frr  ktn 
to  file  it  and  the  decision  should  mcarii 
the  record.  Lindsey  v.  Stevens,  6  Vurn^ 
186;  see  Scales  «.  Nichola,  8  Harw.  W: 
Fisher  v.  Fisher,  4  Hen.  &  M.  4^;  I^if 
V.  Duggan,  1  Irish  £q.  Sift;  Yatmr  f- 
Hill,  Ifiayea,  865. 
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Chambers;'  and  should  be  supported  by  affidavit,  that  due  dili-  C.  xvn. §8. 
gence  has  been  used,  and  that  further  time  is  necessary.*    If  the  '-    t    — ' 
defendant  has  not  been  inteiTogated,  he  or  his  solicitor  must  also  Affidavit  in 
swear,  that  he  is  advised  and  believes  that  it  is  necessary,  for  the  '"^^ 
purposes  of  his  defence,  that  he  should  put  in  an  answer,  and  that 
the  application  is  not  made  for  the  purpose  of  delay.' 

The  summons  must  be  served  on  the  solicitor  for  the  plaintiff  Service  of 
two  days  before  the  return  thereof  exclusive  of  Sunday,*  unless  a  ■"™"^°*- 
shorter  return  be  granted,  by  special  leave,  on  issuing  the  sum- 
mons; and  a  printed  copy  of  the  bill,  and  the  interrogatories,  if  Hcarinj^of 
any,  to  be  answered,  must  be  produced  at  the  hearing  of  the  ap-  *^^ 
plication.*      An  affidavit  in  opposition    to  the   application  may 
be  filed,  and  either  party  may  use  any  affidavit  previously  filed. 
Notice  of  the  intention  to  use  an  affidavit  must,  however,  be 
given.*    If  the  plaintiff's  solicitor  is  not  in  attendance  when  the 
summons  is  called  on,  an  order  may  be  made  in  his  absence,  on  a 
case  for  further  time  being  shown,  and  subject  to  the  production 
of  the  office  copy  of  an  affidavit  of  service  on  him  of  the  sum- 
mons.^   This  affidavit  should,  in  strictness,  be  produced  to  the 
Chief  or  Junior  Clerk,  before  the  Chambers  close  on  the  day  the 
application  is  heard. 

The  order  on  the  summons  is  drawn  up  in  Chambers,  and  must  O^^^- 
be  entered  at  the  entering  seat  in  the  Registrar's  Office." 

The  written  consent  of  the  plaintiff's  solicitor  to  further  time  Consent  to 
being  given  will  be  acted  on  at  Chambers,  without  his  attendance ; 
but  care  should  be  taken,  in  drawing  up  an  order  thereon,  that  the 
terms  of  the  consent  are  strictly  pursued ;  thus,  a  consent  to  fur- 
ther time  **  to  answer,"  will  not  justify  an  order  being  drawn  up 
for  time  **  to  plead,  answer,  or  demur."  • 

The  Judge  is  expressly  empowered  to  impose  terms,  on  an  ap- 
plication for  further  time :  ^^  and,  as  a  general  rule,  the  costs  of  the  Costs, 
first  application  will  be  made  costs  in  the  cause,  but  those  of  sub- 
sequent applications  will  be  ordered  to  be  pidd  by  the  defendant. 
It  may  also  be  here  observed,  that  if  any  person  who  has  obtained 

1  15  &  16  Vic.  c.  80,  §  S6.  Under  some 
special  circumstances  the  application  should 
be  made  to  the  Court.    Manchester  and 

Sheffield  Railway  Company  «.  Worksop  ?  For  form  of  affidavit,  see  Vol.  III. 
Board  of  Health,  2  K.  &  J.  25.     For   *      •  Ord.  XXXV.  32;    Ord.  I.  18.    No 

forms  of  summons,  see  Vol.  III.  service  of  an  order  for  time  is  now  neoes- 

s  Brown  v.  Lee,  11  Beav.  162;  12  Jur.  saiy.    2  Smith's  Pr.  131. 

687.    In  practice,  however,  further  time  is  >  Ante,  p.  690;  Kewman  v.  White,  16 

usually  granted,  on  the  first  application,  Beav.  4;  and  see  Hunter  «.  Kockolds,  2 

without  an  affidavit  For  form  of  affidavit,  Phil.  540 ;  12  Jur.  148. 

see  Vol.  III.  10  Ord.  XXXVII.  8.    See  on  this  point, 

s  For  form  of  affidavit,  see  Vol.  HI.  Zulneta  v.  Vinent,  15  Beav.  575;  see  also, 

4  Ord.  XXXV.  7;  Ord.  XXXVII.  11.  I^e  «.  Read,  5  Beav.  381,  386;  6  Jur. 

The  summons  must  be  ser^'ed  before  two  1026;  23  Ord  Dec  ,  1833;  Sand-  Ord.  781; 

o* clock  on  a  Saturday,  and  before  seven  Beav.  Ord.  51;  Ord.  XXXY.  61. 
o'clock  on  any  other  day.  Ord.  XXXVII.  2. 


26.   Under  some  *  Regulations,  8  Aug^  1857,  r.  2. 

pplication  should  *  Ord.  XXX  V.  27.    For  form  of  notice, 

Manchester  and      see  Vol.  III. 
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O.  XVII.  I  9. 


Consequence 
of  non-per- 
formance of 
condition  on 
which  order 
made. 


Time  granted 
on  counsel' 8 
certificate. 


Return  of 
summons. 


Attachment 
irregular, 

Sending 
ecision  on 
application. 

Application 
irr^l^ar, 
after  attach- 
ment issued. 


No  motion 
ibr  decree, 
pending  time 
to  answer. 

Engrossment 
or  printing  of 
answer. 


any  decree  or  order  upon  condition,  does  not  perform  or  oomplj 
with  such  condition,  he  will  be  considered  to  have  waived  or  alnii> 
doned  snch  order,  so  far  as  the  same  is  beneficial  to  himself;  and 
ap7  other  person  interested  in  the  matter  may,  on  breach  or  non- 
performance of  the  condition,  take  either  such  proceedings  as  the 
order  may  in  such  case  warrant,  or  such  proceedings  aa  might  hare 
been  taken  if  no  such  order  had  been  made,  unless  the  Court 
otherwise  directs.^  Under  the  old  practice,  when  a  defoidaot 
obtained  further  time,  or  permission  for  any  other  thing  upon  a 
condition,  if  he  neglected  to  perform  the  condition,  he  Lost  all 
benefit  of  the  permission ;  but  the  Court  could  not  compulaoniy 
direct  the  performance  of  the  condition." 

Where  the  application  for  further  time  came  on  in  open  Gooit, 
and  counsel  certified  that  he  required  further  time,  it  was  given.* 
The  necessity  of  the  defendant  being  enabled  to  state  his  ova 
defence,  as  well  as  give  the  discovery  required  by  the  plaintifi|  wifl 
be  taken  into  consideration.^ 

The  summons  for  further  time  to  put  in  the  answer  should  be 
made  returnable  before  the  expiration  of  the  time  which  the  de- 
fendant already  has  for  that  purpose :  *  for,  if  returnable  after  sack 
time,  an  attachment  may  be  issued,  even  though  the  summons  hai 
been  served.*  An  attachment,  however,  which  has  been  issoed 
after  the  hearing  of  an  application  fi>r  further  time,  and  pendi^ 
the  decision  upon  it,  is  irregular,  and  will  be  discharged.^ 

The  defendant  cannot,  in  strictness,  apply  for  further  time  after 
an  attachment  has  actually  been  issued  against  him,  for  he  is  then 
in  contempt ;  ^  but  where  an  application  in  such  case  is  entertained, 
and  an  extension  of  time  is  granted,  it  should  appear  by  the  order 
that  it  is  made  "without  prejudice  to  the  attachment  issued  againirt 
the  said  defendant  for  want  of  answer." 

If  the  Court  grants  any  further  time  to  any  defendant  for  plead- 
ing, answering,  or  demurring  to  the  bill,  the  plaintifiTs  right  to 
move  for  ^  decree  is,  in  the  mean  time,  suspended.* 

The  answer  having  been  drawn,  or  perused  and  settled  by  ooon- 
sel,  must  be  written  bookwise,*^  or  printed,"  on  paper  of  the  same 
size  and  description  as  that  on  which  bills  are  printed."  iJtJ 


I  Oixl  XXin.  22. 

S  Henley  «.  Stone,  4  Beav.  392,  894; 
Judd  V.  Wartnaby,  2  M.  &  K.  818,  816. 
s  Byng  V.  Clark,  18  Beav.  92 

*  York  and  North  Midland  RaOway  v. 
Hudson,  t6.  69. 

»  See  Ord.  XXXVII.  18. 

•  Braithwaite's  Pr.  66. 

f  Davis  V.  ToUemache,  2  Jur.  K.  S.  664, 
Y.  C.  S. ;  see  also  Taylor  v,  Fisher,  6 
Sim.  566;  Bairitt  v.  Barritt,  8  Swanst. 
896,  397. 


•  Wheat  V.  Graham,  5  Sim.  570,  if 
cided  on  the  8th  Ord.  of  8  AprO,  lOI; 
Sand.  Ord  714;  Bear.  Ord.  7. 

•  16  &  16  Vic  c  86,  §  13;  mtpo^ 
Chap.  XX.,  Malum/or  Decrte. 

10  Ord.  6  March,  I860,  r.  1. 

^^  lb.  r.  6;  as  to  printing  siii«m»  ■* 
pottj  pp.  765,  766. 

^  Aa  to  such  paper,  see  Ord.  DL  3,  «^ 
p.  861 ;  but  an  answer  not  m  writtea  Im 
oeen  allowed  to  be  filed,  onder  ^edsi  at- 
cumstanoes;  the  s^plkatmi  ia 
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schedules  or  documents  annexed  to  the  answer  must  be  written  on  C.  XYII.  $  8. 
paper  of  the  'same  kind  as  the  answer  itself.^    Dates  and  sums   **- — y — — ' 
occurring  in  the  answer  should  be  expressed  by  figures,  instead  of  Schedules. 
words.'  ^•^  ^^ 

w»  WA  uiv.  sums. 

The  Clerk  of  Records  and  Writs  may  refuse  to  file  an  answer  in 
which  there  «is  any  knife  erasure,  or  which  is  blotted  so  as  to  oblit- 
erate any  word,  or  which  is  improperly  written,  or  so  altered  as  to  ^  beautSMi- 
cause  any  material  disfigurement;  or  in  which  there  is  any  inter-  ticated; 
lineation :  unless  the  person  before  whom  the  answer  is  sworn  duly 
authenticates  such  interlineation  with  his  initials,  in  such  manner 
8&  to  show  that  it  was  made  before  the  answer  was  sworn,  and  so 
to  mark  the  extent  of  such  interlineation.'    Where  the  answer  is  except  when 
sworn  before  one  of  the  Clerks  of  Records  and  Writs,  and  is  there-  *^^^^^^ 
upon  left  in  his  custody,  he  does  not  usually  authenticate  the  Record  and ' 
interlineations ;  *  and  where,  in  the  case  of  a  joint  answer,  it  is  ^"'  P®^^ 
intended  to  have  it  sworn  by  some  of  the  defendants  at  the  Record  whereanswer 
and  Writ  Clerks'  Office,  and  by  others  elsewhere,  it  is  the  practice  i®***^ 
to  have  it  sworn  by  such  other  defendants  first :  if  this  ifi  not  done, 
and  the  answer  is  taken  away  from  the  Record  and  Writ  Clerks' 
Office  before  it  is  filed,  it  must  be  resworn  by  the  defendants  who 
were  sworn  to  it  at  that  office.' 

If,  after  the  answer  has  been  sworn,  there  is  discovered  any  Re-swearing: 
defect  in  the  formal  parts,  such  as  the  title  or  jurat,  or  any  un-  "^^^ 
authenticated   alteration   or  interlineation,  the  answer  must  be    ®*'®''*^' 
resworn,  unless  the  plaintiff  will  consent  that  the  answer  be  filed 
notwithstanding  such  defect.'    The  consent  may  be  indorsed  by  When  di»- 
the  plaintiff  or  his  solicitor  on  the  answer  itself;  or  an  order  <rf  C.  consS?* 
course,  may,  with  his  consent,  be  obtained  at  the  Rolls,  on  a  peti- 
tion of  course,  allowing  the  answer  to  be  filed ;  but  the  defect 
must  be  specified  in  the  consent  or  order.'    The  giving  such  con-  c<,nflequencei 
sent  will  not  waive  the  right  to  except  to  the  answer  for  scandal  of  consent 
or  insufficiency ;  but  as  it  might  affect  an  indictment  for  perjury, 
the  plaintiff's  solicitor  should,  as  a  general  rule,  see  the  answer 
before  the  consent  is  given.' 

The  answer  must,  as  has  been  before  stated,'  unless  an  order  has 
been  obtained  to  file  it  without  oath,  or  without  oath  or  signature, 
be  signed  and  sworn  by  the  defendant,"    Under  the  old  practice,  ^^^  '^®™* 


must  alwavB  be  made  to  thffi  Court  Hanrer 
«.  Biadley,  10  W.  R.  706,  M.  R.;  Whato 
«.  Qrifflthfl,  10  W.  R.  671,  L.  JJ. ;  Mor- 
ris V,  Honeyoombe,  8  N.  R.  16,  V.  C.  W. 

1  Whale  V,  Griffiths,  M  wup, ;  under 
special  circumstances,  schedules  not  so 
written  were  allowed  to  be  filed:  S.  C. 

s  Ord.  6  March,  1S60,  r.  8;  Ord.  IX.  8. 

«  Ord.  I.  86;  16  k  16  Vic  c  86,  §  S6. 

«  Bnithwaite's  Pr.  63. 


•  Ibid,  f  Attorney-General  v.  Hudson,  9 
Hare  Ap.  68;  17  Jur.  306. 

•  See  Sittington  «.  Brown,  7  Leigh, 
271;  ante.  p.  784  note. 

7  Braithwaite's  Pr.  48;  but  see  Pilkiuff- 
ton  «.  Himsworth,  1  Y.  &  C.  Ex.  612. 
For  forms  of  consent  and  petition,  see  Vol. 

m. 

•  Braithwaite's  Pr.  48. 

•  AnU,  p.  784. 

10  AnU,  pp.  784, 786  and  notes.  For  Kew 
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c.  xvn.  §  3. 


Commissions, 
¥rithin  juris- 
diction, 
abolished. 


Before  whom 
sworn: 

in  England. 


Commis- 
sioners to 
administer 
oaths  in 
Chancery. 


OutofEng^ 
land,  but 
within  the 
dominions  of 
the  Queen: 


it  was  necessary,  where  the  answer  was  upon  oath,  and  wasinteDd- 
ed  to  be  sworn  beyond  twenty  miles  from  London,  t&at  a  oommis- 
sion  should  issue  for  the  purpose  of  taking  it.  Now,  howeyer,  the 
practice  of  issuing  commissions  to  take  pleas,  answers,  and  d»- 
claimers,  in  causes  pending  in  the  Court,  has  been  abolished  whia 
respect  to  pleas,  answers,  and  disclaimers  taken  within  the  jmis^e- 
tion  of  the  Court ;  and  any  such  plea,  answer,  or  disclaimer  msy 
be  filed,  without  any  further  or  other  formality  than  is  reqmred  in 
the  swearing  and  fiUng  of  an  afSdarit.^ 

Where  the  answer  is  sworn  within  the  jurisdiction,  it  most,  if 
taken  in  London,  or  within  ten  miles  of  Lincoln's  Inn  Hall,  be 
sworn  before  a  Clerk  of  Records  and  Writs,*  the  Clerk  of  Enrol- 
ments in  Chancery,*  or  a  London  Commisdoner  to  administer  ontbs 
in  Chancery ; '  and,  if  taken,  in  any  place  in  England  or  Walea^ 
ten  miles  or  more  from  Lincoln's  Inn  Hall,  before  a  Commissioner 
to  administer  oaths  in  Chancery  in  England.^  The  Commissionen 
to  administer  oaths  in  Chancery  in  London  and  En^and  are 
appointed  by  the  Lord  Chancellor,  and  are,  in  practice,  solieitofB 
of  ten  years'  standing.*  The  London  Commismoners  have  power 
to  administer  oaths  at  any  place  within  ten  miles  of  Lincoln's  Inn 
Hall,"  and  the  Country  Commissioners  at  all  other  places  in 
England  and  Wales.' 

Where  the  answer  is  taken  in  Scotland,  Ireland,  the  Channd 
Islands,  the  Isle  of  Man,"  or  in  any  place  in  foreign  parts  uider 
the  dominion  of  her  Majesty,*  it  may  be  sworn  before  any  jndge, 
Court,  notary  public,  or  person  legally  authorized  to  administer 
oaths  in  such  country  or  place  respectively ;  and  the  Court  of 
Chancery  will  take  judicial  notice  of  the  seal  or  signature  of  sneli 
judge,  Court,  notary  public,  or  person  attached  or  subscribed  to 
the  answer.^^    In  the  case  of  an  answer  taken  in  the  Channel 


Hampshire,  see  88  N.  H.  611,  Chancery 
Bule,  30.  In  the  United  States  Courts, 
eveiy  defendant  may  swear  to  his  answer 
before  any  justice  or  judge  of  any  Court  of 
the  United  States,  or  before  ai^  commis- 
sioner appointed  oy  any  Circuit  Court  to 
take  testimony  or  depositions,  or  before 
any  Master  in  Chanceiy  appointed  by  any 
Circuit  Court,  or  before  an^  judge  of  any 
Court  of  a  State  or  Teiritoiy.  Equity 
Rule,  59. 

1  15  &  16  Vic.  c.  86,  §  21.  The  form  of 
oath  to  be  administered  to  the  defendant 
is  not  alt^ed  by  this  enactment.  Attorn^- 
General  v.  Hudson,  9  Hare  Ap.  63;  17 
Jur.  205. 

«  Ord  I.  89. 

»  16  &  17  Vic.  c  78,  5  2. 

4  76.  §  1;  Ord.  IV.  The  following  fees 
are  payable  to  the  person  taking  an  an- 
swer: before  an  officer  of  the  Court,  1«. 
6</.,  payable  in  stamps,  but  nothing  for 


marking  exhibits;  before  a  LaoddB 


missioner. 


i. 


]j.  6<1,  and  IjL  Ibr  naikiiv 
each  exhibit;  and  before  a  cooiitij  com- 
missioner, 2c.  6dL,  and  Ia  for  each  czhitt; 
16  &  17  Vic  c  78,  §  2;  B^uL  to  Ori. 
Sched.  2,  4. 

«  16  &  17  Vic  c  78.  For  the  tmm  rf 
procedure  to  obtain  such  appMOtmcst,  set 
Braithwaite*s  Oaths  in  Chan.  4-lL 

«  16  &  17  Vic  c  78,  $  2;  JEe  B««* 
and  Writ  Clerks,  8  De  G.,  M.  k  G.  m; 
18  Jur.  499;  Hill  0.  ToUit,  3  De  C,  IL  & 
G.  725,  n.  _ 

T  16  &  17  Vic  c  78,  ^  1,  5;  OfilV. 

8  See  16  &  17  Vic  c  78,  §  6. 

*  For  a  list  of  them  plaoea»  see  Bnhk- 
waiters  Oaths  in  Chan.  18-20;  aB(i/< 
Vol.  III. 

10  15  &  16  Vice  86,  §22.  ThisiKtiM 
is  retrospective;  Bateman  c.  Cook,  3  I^ 
G.,  M.  &  G.  39;  and  see  Haggdt«.M 
5  De  G.,  M.  &  G.  910;  1  JivTlC.  &  «. 
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Idands,  or  the  Isle  of  Man,^  or  in  Scotland  or  Ireland,*  it  may  also  C.  XYII.  §  3. 
be  sworn  before  Commissioners  appointed  by  the  Lord  Chancellor  ^— -y  '  ^^ 
to  act  in  such  places,  respectively. 

Where  the  answer  is  taken  in  any  place  out  of  the  dominions  of  Out  of  the 
her  Majesty,  it  may  be  sworn  before  any  British  ambassador,  ^^^f 
envoy,  minister,  chai^  d'affaires,  or  secretary  of  legation  or  of  em-  before  a 
bassy,  exercising  his  functions  in  any  foreign  country,  or  before  ^nSSve^^'^ 
any  British  consul-general,  or  consul,  vice-consul,*  acting  consul, 
pro-consul,  or  consular  agent  exercising  his  functions  in  any  for- 
eign place,^  whose  seal  or  signature,  affixed,  impressed,  or  sub-   • 
scribed  on  or  to  the  answer,  is  admissible  in  evidence,  without 
proof  of  such  seal  or  signature  being  the  seal  or  signature  of  the  ' 
person  whose  seal  or  signature  it  purports  to  be,  or  of  the  official 
character  of  such  person.* 

An  answer  may  also  be  sworn  abroad  before  commissioners  before  special 
specially  appointed  for  that  purpose,  according  to  the  former  prac-  ^^^|^ 
tice  of  the  Court,  as  hereafter  explained.* 

If  the  defendant  is  an  invalid,  and  resident  at  any  place  within  Attendance 
ten  miles  from  Lincoln's  Inn  Hall,  one  of  the  Clerks  of  Records  defend^t 
and  Writs  will,  upon  a  memorandum  in  writing  bespeaking  his  within  ten 
attendance  being  left  with  him,  and  upon  his  necessary  expenses  coin's  Inn.  ' 
being  paid,  attend  upon  such  defendant,  for  the  purpose  of  taking 
his  answer.^      It  is,  however,  now  more  usual  to  procure  the 
attendance  of  a  London  Commissioner.* 

In  order  to  relieve  persons  in  prison  from  the  expense  of  pro-  piJBonen. 
curing  the  attendance  of  a  Commissioner  to  take  their  answer  or 
affidavit,  the  Lord  Chancellor  may  appoint  the  Warden,  Keeper, 
or  other  chief  officer  of  every  prison  within  the  city  of  London  or 
the  bills  of  mortality,  and  their  deputies,  to  be  Commissioners,  for 
the  purpose  of  taking  and  receiving  such  affidavits  and  answers 
as  any  person  or  persons,  within  any  such  prison,  shall  be  willing 
and  desirous  to  make,  and  for  no  other  purpose.* 

The  jurat  to  an  answer  should  be  written,  either  at  the  end  of  jnnt: 
the  answer  or  of  the  schedule  thereto ;  ^*  it  is  usually  placed  at  the 
right-hand  comer  of  the  end  of  the  answer.^^    It  may  be  written 


1  16  &  17  Yk.  c.  78,  §1  B,  6. 

<  6  &  7  Vic.  c  8S,  §  1. 

«  15  &  16  Vic.  c  86,  I  32. 

4  G  Geo.  IV.  c.  87,  (  80;  18  &  19  Tic. 
c  42,  §  1.  These  Acts  do  not  mention  an- 
swers, out  there  can.  it  is  conceived,  be  no 
doubt  that  thfey  appify  to  them. 

ft  15  &  16  Vic  c.  86,  I  22;  18  &  19  Vic. 
c  43,  $  8. 

•  See  Dotf,  pp.  747-752. 

7  Braithwaite*B  Pr.  514.  The  memo- 
imndttm  nuist  bear  a  lOf.  fee  ftmd  stamp; 
Sflgul.  to  Old.  Sched.  4.  Beaaonable  paj- 
ment  for  tzmveHing  ezpensei  will  be  al- 


lowed; Braithwaite*B  Oaths  in  Chan.  27. 
For  form  of  memorandum,  see  Vol.  III. 

s  If  a  commissioner  attends  elsewhere 
than  at  his  own  office  to  administer  an 
oath,  he  is  entitled  to  reasonable  payment 
for  his  travelling  expenses;  but  there  is  no 
fixed  fee  for  his  attendance.  Braithwaite*s 
Pr.  349. 

•  1  Wm.  rV.  c  36,  §  15,  r.  20;  16  8c  17 
Vic.  c.  78,  §1  1,  5;  and  see  23  &  24  Vic. 
c  149,  I  8;  25  &  26  Vic  c.  104;  and  anU, 
pp.  50L  502. 

i«  Bcaithwaite*s  Pr.  342,  n.  (a). 

u  See  Whelpley  v.  Van  £ppa,  9  Paige, 
332. 
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Several  de- 
fendants. 


Time  and 
pkce. 

Signature. 


Schedules  to 
be  signed. 

Oath. 


a  XVH.  §  3.  on  either  side  of  the  page,  or  on  the  margin ;  but  not  on  a  page 
upon  which  no  part  of  the  statements  in  the  answer  appears.  If 
there  are  many  defendants  who  are  sworn  together,  one  jurat  is 
sufficient.  If  the  defendants  are  sworn  at  different  times,  there 
must  be  separate  jurats  for  each  defendant,  or  each  set  of  defend- 
ants swearing.  The  jurat  must  correctly  express  the  time  when, 
and  the  place  where,  the  answer  is  sworn.^  The  defendant  must 
sign  his  name,  or  put  his  mark,  at  the  side  of  the  jurat :  not 
underneath  it ;  ^  and  the  person  before  whom  the  answer  is  sworn 
must  sign  his  name  at  the  foot  thereof;  to  which  must  be  added 
his  full  official  character  and  description :'  not  necessarily,  how- 
ever, in  his  own  handwriting.  Any  schedules  should  be  signed, 
both  by  the  defendant  and  the  person  before  whom  the  answer  is 
sworn.'  The  oath  must  be  administered  in  a  reverent  manner,^ 
and,  if  not  administered  in  the  usual  form,  the  authority  for  the 
form  in  which  it  is  administered  should  appear  in  the  jurat.^ 

The  answer  of  a  person  entitled  to  the  privilege  of  peerage  is 
taken  upon  his  protestation  of  honor;"  that  of  a  corporation 
aggregate,  under  their  common  seal ;  ^  that  of  a  Quaker,  Moravian, 
ex-Quaker,  ex-Moravian,  or  Separatist,  upon  his  solemn  affirma- 
tion." 

If  the  defendant  be  blind,  or  a  marksman,  the  answer  must  be 
first  truly,  distinctly,  and  audibly  read  over  to  him,  either  by  the 
person  before  whom  it  is  sworn  or  some  other  person  :  in  the  first 
case,  it  must  be  expressed  in  the  jurat  that  the  answer  was  so  read 
over,  and  that  the  signature  or  mark  of  the  defendant  was  affixed 
in  the  presence  of  the  person  taking  the  answer ;  in  the  second 
case,  such  other  person  must  attest  the  signature  or  mark,  and 
must  be  first  sworn  that  he  has  so  read  over  the  answer,  and  that 
the  signature  or  mark  was  made  in  his  presence;  and  this  must  be 
expressed  in  the  jurat.' 

In  the  case  of  a  foreigner,  not  sufficiently  versed  in  the  English 
language  to  answer  in  that  tongue,  and  desiring  to  answer  in  a 
foreign  language,  an  order  of  course  to  do  so  must  be  obtained, 
on  motion,  or  on  petition  at  the  Rolls.     The  answer  must  be 


Where  de- 
fendant a 
peer,  corpo- 
ration aggre- 
Kate,  or 
Quaker,  &c. ; 


or  blind,  or  a 
murkiinnui-, 


Foreigner, 
answering 
in  foreign 
language. 


1  Ibid. ;  18  &  19  Vic.  c.  134,  $  15 ;  Ord. 
IV.  The  jurat  to  a  bill  is  not  rendered 
defectire  by  the  absenoe  of  a  statement  of 
the  county  where  the  bill  was  sworn  to. 
Barnard  v.  Darling,  1  Barb.  Ch.  218;  see 
Smith  Ch.  Pr.  (3d  ed.)  362. 

s  Anderson  «.  Stather,  9  Jur.  1085. 

s  Braithwaite's  Pr.  342.  This  has  been 
held  to  be  unnecessary,  where  the  answer 
is  sworn  before  the  Clei^  of  Enrolments; 
Wilton  9.  Clifton,  2  Hare,  535;  7  Jur. 
215;  and  is  omitted  by  the  Record  and 
Writ  Clerks,  where  answers  are  sworn  be- 
fore them. 

«  Old.  XIX.  14. 


ft  l&2Vie.  c  105;  see  Braithwaite's 
Oaths  in  Chan.  25;  and  forma,  ooi/,  VoL 

ni. 

•  Old.  XV.  6;  aide,  pp.  784,  785;  see 
form.  Vol.  III. 

7  Ord.  XV.  6;  anU,  p.  735  and  note. 

•  Ord.  XV.  6;  and  statutes  cited  ante, 
pp.  734, 785.  As  to  the  answer  of  the  Sec- 
retary of  St&te  for  India,  or  of  the  At- 
torney-General, see  anUj  p.  735.  For 
fonns,  see  Vol.  III. 

0  The  attestation  may  be  written  near 
the  jurat.  Braithwaite's  Pr.  380, 396;  and 
see  Wilton  v.  CUfton,  2  Hare,  535;  7  Jur. 
214.    For  fonns,  see  Vol.  HI. 
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engrossed  on  paper,  in  the  foreign  language ;  and  the  defendant,  ^  XVII.  {  8. 
together  with  an  interpreter,  mast  then  attend  before  a  person  -  t  —' 
authorized  to  administer  oaths  in  Chancery;  the  interpreter  is 
first  sworn  in  English  that  he  well  understands  the  foreign  lan- 
guage, and  that  he  will  truly  interpret  the  oath  about  to  be 
administered  to  the  defendant ;  and  the  ordinary  oath  is  next  ad- 
ministered to  the  latter.^  The  defendant  must  previously  sign  hid 
name  opposite  the  jurat ;  and  the  interpreter  should  do  the  same. 
Before  the  answer  can  be  filed,'  it  is  necessary  to  obtain  an  order 
of  course,  either  on  motion,  or  on  petition  at  the  Rolls,^  appointing 
the  interpreter  or  another  person  to  make,  and  swear  to  the  truth 
of,  a  translation  thereof,  and  directing  the  answer  to  be  filed,  with 
such  translation  annexed.'  The  translator  must  then  attend  with 
the  answer,  translation,  and  order  before  a  person  authorized  to 
administer  oaths  in  Chancery,  and  be  sworn  to  the  truth  of  the 
translation ;  ^  after  which,  the  answer  and  translation  will  be  filed 
at  the  Record  and  Writ  Clerks'  Office,  on  production  of  the  order.* 

A  foreigner  may  also  answer  in  English,  although  ignorant  of  Foreigner, 
that  language.*  No  order  to  do  so  is  necessary ;  but  where  the  ^^h?*  "* 
defendant  is  not  sufficiently  versed  in  English  to  understand  the 
language  of  the  answer,  and  of  the  oath,  the  answer  must  be  inter- 
preted to  him  by  some  person  skilled  in  a  language  understood  by 
both ;  after  which,  both  must  attend  before  a  person  authorized  to 
administer  an  oath  in  Chancery.  The  interpreter  must  first  be 
sworn  that  he  well  understands  the  foreign  language ;  that  he  has 
truly,  distinctly,  and  audibly  interpreted  the  contents  of  the  an- 
swer to  the  defendant ;  and  that  he  will  truly  interpret  the  oath 
about  to  be  administered  to  him ;  after  which,  the  ordinary  oath  is 
adipinistered  to  the  defendant,  through  the  interpreter.^  The 
defendant  must,  and  the  interpreter  should,  first  sign  the  answer, 
opposite  the  jurat.' 

In  all  the  above  cases,  the  jurat  must  express  that  the  necessary  Special  jurat 
formalities  have  been  observed.* 

Formalities  of  a  similar  nature,  by  which  it  may  appear  that  the  Deaf,  deaf 
defendant  fully  understands  the  contents  of  his  answer  before  he  Jund  p^^ 
is  sworn  to  it,  must  be  adopted  where  the  defendant  ii^  dea^  or 
deaf  and  dumb,  and  in  every  like  case.^*     In  a  case,  however, 
which  occurred  in  the  18th  Geo.  II.  (1745),  a  different  course 

^  For  fonna  of  oath  aad  Jurat,  aee  VoL  f  St.    Kaiheiine    Dock    Companj    9. 

HI.  Mantzgn,  1  Coll.  04;  8  Jar.  ^87;  Braith- 

*  for  forms  of  motion  paper  and  petition,  waiters  Pr.  45,  889.    For  forms  of  oaths, 
aee  Vol.  III.  see  Vol.  III. 

s  Simmonds  «.  Du  Barr^,  8  Bro.  C.  C.  <  For  forms  of  jurats,  see  Vol.  m. 

963;  Lord  Belmon  v.  Anderson,  4  Bn>.  C.  *  Ibid. 

C.  90.  ^  Reynolds  v.  Jones,  Ttin.  Term,  1818 ; 

*  For  form  of  Jurat,  see  Vol.  HI.  Bnithwaite*s  Pr.  888,  896;  see  Tol.  III., 
«  Braithwaite's  Pr.  46.  for  forms  of  Jurats. 

*  Hayes  o .  Deguin,  1  Hogm,  S74. 
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Irregularity 
in  jurat  must 
be  expressly 
waived. 


Accidental 
cancellation 
of  jurat 

When  com- 
mission to 
take  answer 
is  necessary. 


Commission 
must  be 
grounded  on 
an  order: 

Order,  how 
obtained. 

Commis- 
sioners how 
nominated; 


appears  to  have  been  adopted :  for  there  the  Court,  on  motion  (the 
defendant  being  dea^  and  incapable  of  giving  instructions  for  hk 
answer),  ordered  a  commission  for  taking  the  answer  to  issue  in 
the  old  way  with  the  bill  annexed,  in  order  that  the  commissionen 
themselves  might  endeavor  to  take  the  answer.^ 

It  is  an  universal  principle,  in  all  Courts,  that  any  irr^ularity  iu 
a  jurat  may,  unless  expressly  waived,  be  objected  to  in  any  stdige 
of  a  cause.  This  does  not  depend  upon  any  objection  which  the 
parties  in  a  particular  cause  may  waive,  but  upon  the  general  mk 
that  the  document  itself  shall  not  be  brought  forward  at  all,  if  in 
any  respect  objectionable  with  reference  to  the  rules  of  the 
Court ;  *  and  therefore  a  motion  to  take  an  answer  off  the  file,  oa 
the  ground  of  such  an  irregularity  was  allowed,  notwithstanding 
the  plaintiff  had  taken  an  office  copy  of  the  answer.*  I^  by  any 
accident,  the  jurat  is  cancelled,  the  answer  must  be  resworn,  and  a 
new  jurat  added.* 

As  we  have  seen;  the  practice  of  issuing  commissiona  lor  the 
purpose  of  taking  answers  is  now  abolished,  in  all  cases  where  the 
answer  is  to  be  sworn  within  the  jurisdiction  of  the  Coart ;  *  and 
the  various  enactments,  under  which  answers  may  be  sworn  oat 
of  the  jurisdiction,  have  been  considered ;  *  but^  if  no  person  can 
be  found  who  is  authorized,  under  such  enactments,  to  administer 
the  oath,  a  commission  under  the  old  practice  is  still  necessary;^ 
and,  consequently,  the  mode  of  proceeding  in  such  case  moat  be 
stated. 

A  commission  to  take  an  answer  abroad  will  only  be  issoed  npon 
an  order ;  *  which  may  be  obtained,  as  of  course,*  on  motion  or 
petition.^^  Ailer  the  order  has  been  obtained,  the  defendant's  so- 
licitor must  give  notice  in  writing  to  the  plaintiff's  solicitor,  to  fnr- 
nish  him  with  the  names  of  commisiuoners  to  see  the  answer  taken, 
on  the  plaintiff's  part.^^ 

1  Gregoiy  v.  Weaver,  9  Mad.  Prac.  363. 

*  Piikington  v.  Himsworth,  1  T.  &  C. 
Ex.  612,  616;  soe  Barnard  v.  Darling,  1 
Barb.  Ch.  218. 

s  7MdL,  and  see  ante^  p.  743. 

*  Attorney-General  v.  Hudson,  9  Hare 
ilp.  63;  S.  C.  nom,  Attorney-General  v. 
Henderson,  17  Jur.  205;  and  see  Attorney- 
General  9.  Donnington  Hoqutal,  17  Jur. 
206,  v.  C.  W. 

*  15  &  16  Vic.  c.  86,  I  21;  ante,  p.  744. 

*  Ante.  pp.  744,  745;  and  see  6  Geo.  IV. 
c.  87,  §  20;  6  &  7  Vic.  c.  82;  15  &16  Vic 
c  86,  §  22;  16  &  17  Vic  c  78,  §  6;  18  & 
19  Vic.  c  42,  §  1. 

7  When  the  defendant  is  absent  ftom 
the  oountiy,  the  oath  to  his  answer  mav 
be  taken  under  a  commission.  Trumbull 
9.  Gibbon,  Hahst  Dig.  225;  Read  v.  Con- 
sequa,  4  Wash.  C.  C.  335;  Stotesbury  «. 
Vail,  2  Beasley  (K.  J.),   890,  394.     An 


answer  by  a  defendant  beyond 
be  taken  and  sworn  to  berore  m 
sioner,  under  a  dedianu  issued  by  tJit 
Court  in  which  the  case  is  peoding,  decl- 
ine him  to  administer  the  oath  In  the  mnm 
solemn  forms  observed  by  tlie  laws  and 
usages  of  the  country  wbm  Uie  anew  m 
taken.  Bead  «.  Consequa,  4  Wash.  C.  C 
335.  In  New  York,  an  answer  in  Enaty, 
must,  if  made  by  a  pcnon  oat  oftfaeSta^ 
be  sworn  to  before  a  judge  of 
having  a  seal.    A  Hastes*  ex^ 


in  the£nglish  Court  of  Chancenr,  had 
the   authority   to  administer  aach 
Lahens  «.  flelden,  1  Barb.  Ch.  59. 

>  Baron  de  Fendi^res  v.  Dawca,  5 
144. 
•  Veal's  Pr.  52. 

1^  For  forms  of  motion  paper  and 
see  Vol.  m. 
u  For  form  of  notke,  see  YoL  m. 
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The  plaintiff's  solicitor  thereupon,  if  he  intends  to  join  in  the    C.  XYII.  $  8. 
commission,  should  send  the  names  of  two  or  more  commissioners    ^^^-y— — ' 
to  the  defendant's  solicitor,  and  inform  him  to  which  of  them  the  where  plain- 
defendant  is  to  give  notice  of  executing  the  conomission.    The  ^'^J^*'"* 
defendant  adds*  to  these  commissioners  the  names  of  two  or  more 
on  his  own  part ;  ^  the  names  of  all  of  them,  or  of  the  four  agreed 
upon,  are  inserted  in  the  commission :  the  defendant's  commission- 
ers heing  placed  first  in  order.^    Two  on  each  side  are  usually  where  plain* 
named.*    If  the  plaintiff's  solicitor  omits  to  give  his  commissioners'  ]jjj^***^  ^^^ 
names,  within  a  reasonable  time,  and  will  not  consent  to  the  com- 
mission being  directed  to  the  defendant's  commissioners  only,  it 
seems  the  defendant  should  obtain  an  order  of  courae  on  motion, 
or  on  petition  at  the  RoUs,^  requiring  the  plaintiff  to  name  com- 
missioners within  two  days  after  notice  of  the  order,  or,  in  default, 
that  the  defendant  may  issue  the  commission  directed  to  his  own 
commissioners.*      The   order  must  be  served  on  the  plaintiff's 
solicitor ;  and  i^  within  the  time  prescribed,  the  plaintiff  does  not 
fumlBh  commissioners'  names,  the  conmiission  is  made  out  in  favor 
of  the  defendant's  commissioners  only. 

None  of  the  commissioners  need  be  professional  men ;  and  it  has  who  may 
been  held  that  the  defendant's  own  solicitor  may  be  a  commit-  ^commw- 
sioner  to  take  his  answer.*    It  is  no  objection  to  a  commissioner 
that  he  is  under  twenty-one  years  of  age,  provided  he  is  of  suffi- 
cient age  to  take  an  oath.' 

Care  must  be  taken  to  have  the  commission,  with  the  answer,  Return  of 
returned  befdre  the  time  limited  for  filing  the  answer  has  expired.'  «>™™i»8»on. 

The  commission  is  prepared  by  the  defendant's  solicitor,  and  is  How  pre- 
sealed  by  the  Clerk  of  Records  and  Writs,  upon  a  prcecipe  being  '*^^' 
left  with  him.* 

Where  the  defendant  is  entitled  to  the  privilege  of  peerage,  the  wiiere  de- 
words,  "upon  his  protestation  of  honor"  are  inserted  in  the  com-  ^rf"**** 
mission,  instead  of  the  words,  "  on  his  corporal  oath  upon  the  Holy 
Evangelists,"  " 

Where  the  defendant  is  a  Quaker,  Moravian,  Separatist,  or  other  Where  de- 
fendant IB 

entitled  to 

1  Hinde,  231;  1  Tmn.  &  Yen.  542;  Ord.  7  Wyatt's  P.  R.  117.  affirm; 

m.  1.  "See  Hoghes  «.  William^  5  Hare,  211. 

s  Veal*B  Pr.  51.  Issnine  the  commiaeion  does  not,  per  «e, 

*  1  Tom.  &  Yen.  542;  Yeal*B  Pr.  61.  extend  the  time  for  answering;  and  there- 
^  For  forma  of  motion  paper  and  peti-      fore  the  plaintiff,  though  he  has  joined  in 

tion,  see  Vol.  III.  the  commiaeion,  may  isBue  an  attachment 

*  Hinde,  229;  Hair,  by  Newl.  171;  1  for  want  of  answer,  before  the  return  of  the 
Turn.  &  Yen.  542.  commission,  if  the  time  for  answering  has 

*  Bird  9.  Bnmcker,  2  S.  &  S.  186 ;  see  expired.  Boschetti  «.  Power,  8  Beav.  180; 
comtrn^  as  to  swearing  affidavits  within  the  Hughes  «.  Williams,  vbi  $up. 

inrisdiction  before  the  deponent's  own  so-  *  Ord.  HI.  1 ;  Oni.  I.  37 ;   for  forms  of 

idtor,  or  his  clerk.  Re  Hogan,  3  Atk.  813;  proBcipe.  commission,  and  indorsement,  see 

Hopkin  9.  Uopkin,  10  Hare  Ap.  2;  Wood  Yeal*s  Pr.  52,  57;  andpoU,  Vol.  lU. 

«.  Harpnr,  8  Beay.  290;  Foster  r.  Harvey  ^^  Hinde,  239,  n. 
(1),  11  W.  B.  899,  Y.  C.  W. ;  3  N.  B.  W, 

MJt  J  J. 
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or  is  a  Jew, 


or  a  Pagan. 


Terms  of  com- 
mission  must 
be  strictly 
adhered  to. 


How  com- 
mission 
executed* 


Notice,  when 
necessaiy. 


Costs  in  • 
default  of 
attendance. 


Notice,  when 
unnecessary. 


person  exempted  from  taking  an  oath  by  atatate,  the  writ  dhonld 
direct  the  commissioners  to  take  the  answer  on  his  solenui  dedaia- 
tion  or  affirmation.^ 

Where  the  defendant  is  a  Jew,  the  words, "  upon  the  Holy  ETmn- 
gelists,"  may  be  left  out  of  the  form  of  the  oath  mentioned  in  the 
commission. 

And  where  a  defendant  was  a  Gentoo,  and  the  answer  was  to 
be  taken  in  Calcutta,  the  commission  was  directed  to  be  in  a 
special  form,  authorizing  the  commissioners  to  administer  the  oalk 
in  the  most  solemn  manner,  as  in  their  discretion  should  seem 
meet ;  or,  if  they  should  think  proper,  to  administer  anoUier  a$A^ 
certifying  to  the  Court  what  they  did.* 

The  above  distinctions  in  the  form  of  commissions  are  neoeflBSiy 
to  be  attended  to,  because  a  commission  to  take  an  answer  in  one 
form,  will  not  authorize  the  commissioners  taking  it  in  another; 
thus,  commissioners  will  not,  under  an  authority  to  take  an  answer 
upon  oath,  be  empowered  to  take  the  affirmation  of  a  Quaker;  and 
where  it  appeared  by  the  caption  of  the  answer  that  they  had  doae 
so,  the  answer  was  ordered  to  be  taken  off  the  file.* 

The  commission  may  be  sent  to  some  professional  person  in  the 
foreign  country,  to  take  care  that  it  is  properly  ezecnted.  Thou^ 
the  foreign  country  be  at  war  with  this  country,  it  must  be 
cuted  there;  in  which  respect,  a  commission  to  take  an 
differs  from  a  commission  to  examine  witnesses :  which  it 
may  be  executed  at  the  nearest  neutral  port.^  The  manner  of  ex* 
ecuting  the  commission  is  as  follows :  When  the  plaintiff  has  named 
commissioners,  notice  in  writing,  of  the  time  and  place  of  execut- 
ing the  commission,  signed  by  two  of  the  defendant's  commis- 
sioners, must  be  served  upon  the  plaintiff's  acting  conunisaioiier, 
six  days  before  the  day  appointed  for  executing  the  comnuasioii.* 
If  this  notice  be  given  on  a  Sunday,  the  commission  may  be  exe^ 
cuted  on  the  Saturday  following.^ 

If  the  party  who  has  the  carriage  of  the  commission  gives 
notice  of  executing  it,  but  neither  countermands  it  in  dae  time 
(as  three  or  four  days  before  the  time,  or  as  tl^jB  distance  of  the 
place  may  require),  nor  executes  it  at  the  time,  the  Gonit,  on 
motion,  will  order  costs  to  be  taxed  for  the  adverse  party^s  attend- 
ance.' 

Where  the  plaintiff  has  not  named  commissioners,  no  nodce 
need  be  given,  and  the  commission  may  be  executed  by  the  001&- 
missioners  named  in  the  writ,  ex  parte,* 


1  See  statutes  cited,  ante.  pp.  734,  735  n. 
and  fonn  of  commissioD.  Vol.  III. 

3  Ramkissenseat  v.  Barker,  1  Atk.  19, 
80:  anU,  pp.  736.  736. 

i  Parke  0.  Chnsty,  1  Y.  &  J.  633. 


* V,  Romnej,  Amb.  S2. 

ft  For  fonn  of  notice,  aee  VoL  in. 

«  Wyatfs  Pr.  115. 

f  Jb,  116, 

8  Hinde,  934;  1  Tun.  &  Yea.  M4. 
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On  the  day  appointed,  the  commissioners  are  to  meet,  and  if  one  C.  XYII.  §  3. 
only  attends  on  each  side  it  will  be  snfficient ;  but  in  case  none  of  '— ^ — — ^ 
the  plaintiff's  commissioners  attend,  the  defendant  must  have  two  Twooommi»- 

•  a.     1-  /•  A-u         A  ^  1      v  •      iioncre  mast 

commissioners  present :  because  no  fewer  than  two  can  take  his  \^  present. 
answer,  and  return  the  writ.^ 

.  It  seems,  that  where  there  is  a  joint  commission,  and  the  com-  How  long 
missioners  of  one  party  only  attend,  the  commissioners  in  attend-  ^^  fof^ 
ance  may,  after  waiting  till  six'  o'clock  in  the  evening,  proceed  to  others. 
take  the  answer." 

When  the  commissioners  are  ready  to  proceed,  the  answer  or  Fonn  of 
plea,  properly  written,  as  before  explained,'  is  produced  to  the  J[J[^^^ 
commissioners,  and  the  defendant  attends  for  the  purpose  of  swear- 
ing it ;  whereupon  one  of  the  commissioners,  having  opened  the 
commission,  interrogates  the  defendant  in  the  following  manner :  ^ 
^  Have  you  heard  this  your  answer  read  ?  and  do  you  exhibit  it  as 
your  answer  to  the  bUl  of  complaint  of  A.  B.?"  upon  which,  the 
defendant  answering  in  the  affirmative,  the  commissioner  proceeds 
to  administer  to  him  the  oath,  or  affirmation,  or  attestation  of 
honor  (as  the  case  may  be),  in  the  same  form  as  when  the  answer 
is  sworn  in  England.' 

It  is  said,  that  commissioners  may  refuse  to  execute  the  commis- 
sion, unless  they  are  allowed  to  read  the  answer ;  *  and  where  a  wh«n  de- 
commission to  take  a  defendant's  answer  only  has  been  issued,  and  ^ndant 
the  defendant  tenders  a  demurrer  to  the  commissioners,  and  re- 
fuses to  answer  upon  oath,  they  must  return  such  his  refusal,  and 
the  reason  thereof^  together  with  the  demurrer,  and  leave  the  same 
to  the  consideration  of  the  Court.^ 

Before  the  defendant  is  sworn,  as  above  stated,  he  must  sign  his  Si^tare  of 
answer  and  each  schedule  thereto,  in  the  presence  of  the  com-  ^ 

missioners ; '  and  the  answer  thus  taken,  together  with  the  sched- 
ules (if  there  are  any),  are  to  be  annexed  to  the  commission,  and 
the  commissioners  must  then  write  and  sign  the  caption  at  the  Caption, 
foot  of  the  answer.*  Any  alterations  made  in  the  answer  or 
schedules,  previous  to  the  taking  thereof  must  be  authenticated  by 
the  commissioners,  according  to  the  practice  in  use  with  respect  to 
affidavits.^* 

This  caption  must  be  varied  according  to  the  nature  of  the  case ;  Caption  must 
thus,  in  the  case  of  a  peer,  it  must  state  the  answer  to  have  been  ^^i^'  to 

the  nature  of 

1  Wyatt'8  P.  R.  US;   Hinde,  289;   1  t  Wyatt's  P.  R.  118.  ^*  **"' 

Tam.  &  Yen.  544.  8  Ord.  XV.  5.    Where  the  defendant  is 

^  Wyatt'fl   P.   R.   116;    see  Griggs  v,  blind,  or  deaf  and  dumb,  or  a  foreigner,  or 

Staplee,  11  Jur.  090,  V.  C.  K.  B.  a  marksman,  the  directions  before  given  in 

*  Ante.  p.  743.  these  respects,  must  of  course  be  attended 


^  Uinae,  336;  1  Turn.  &  Yen.  544.  to,  and  tae  caption  varied  accordinffly. 

*  Ibid, ;  ante,  p.  688.     For  forms,  see  *  For  form  of  caption,  see  Vol.  ill. 
Yol.  m.  i«  15  &  16  Yic.  c  86,  §  26;  ante,  p.  748. 

•  Harr.  by  Newl.  176. 
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taken  ^  upon  the  attestation  of  honor ; "  in  the  case  of  a  Qtiaker  or 
Moravian,  or  other  person  exempted  from  taking  an  oath  hj  statate, 
it  must  be  expressed  to  have  been  taken  upon  the  ^  solemn 
ation;''  and  the  date  when,  and  the  place  where,  it  was 
must  also  appear  in  the  caption.  Care  must  also  be  taken  to  ex- 
press correctly  whether  the  document  be  an  answer,  or  an  answer 
coupled  with  a  plea  or  demurrer.^  The  commissioners  shcNild 
also  be  particular,  when  the  answer  is  by  two  or  more  defendants* 
to  state  that  they  are  all  sworn :  because,  where  the  caption  of  tbe 
joint  and  several  answer  of  two  defendants  expressed  only  that  it 
was  sworn,  without  stating  that  the  defendants  were  both  swofn, 
the  answer  was  suppressed." 

The  answer  and  schedules,  with  the  caption,  being  thus  annexed 
to  the  writ,  the  return  must  be  indorsed  upon  the  writ,  and  be 
signed  by  two  commissioners.'  All  these  documents  should  then 
be  folded  together,  in  a  convenient  size  and  form,  and  bound  round 
with  tape  or  stfing:  at  the  crossings  of  which  the  seals'of  the  com- 
missioners should  be  afiixed ;  they  should  then  sign  their  names  in 
the  vacant  spaces,  near  their  respective  seals,  enclose  the  whole  in 
an  envelope,  and  direct  and  return  the  same  to  the  defendant's 
solicitor,  to  be  filed.  The  oath  of  a  messenger  is  not  now  re- 
quired.* 

By  the  old  practice  of  the  C)ourt,  no  second  commiaaon  could 
be  granted  without  the  special  order  of  the  Court,  upon  good 
reason  to  induce  the  same,  or  upon  the  plaintiffs  own  assent;* 
and  it  does  not  appear  that  any  alteration  has  been  made  in  this 
respect.  I^  therefore,  a  commissioner  dies,  application  must  be 
made  to  the  Court  for  a  new  commission :  preparatory  to  which, 
it  seems  that  the  usual  course  is  for  the  solicitor  to  name  two 
more  commissioners,  one  of  whom  must  be  struck  by  the  solicHar 
of  the  adverse  party,  and  the  Court  must  then  be  moved  for  a  new 
commission,  with  the  new  commissioner  added  to  those  who  an? 
Uving.* 

If,  by  the  fault  of  the  party  who  has  the  carriage  of  the  first 
commission,  the  other  is  put  to  unnecessary  charges,  the  Coort  wiQ 
order  his  costs  to  be  taxed,  and,  upon  cause  shown,  direct  the  party 
in  fault  to  give  security  to  pay  them  before  he  has  a  second  com- 
mission ;  and  if  he  has  the  carriage  of  the  second  commission,  ta 
pay  the  costs  upon  that  also,  if  he  again  fails.* 

After  an  answer  has  been  reported  insufficient,  no  new  commis- 
sion will  be  issued,  except  by  order  made  on  affidavit 


1  Hinde,  236;  1  Turn.  &  Yen.  5i&. 
s  Anon.,  Mos.  238. 

•  Hinde,  236;  Turn.  &  Yen.  545.    For 
form  of  return,  see  Vol.  III. 


4  15  &  16  ^ic.  c.  86,  § 
»  Wyatt's  P.  R.  115. 
•  lb,  U6. 
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some  good  reason,  and  payment  of  the  costs  of  the  insufficient  C.  XYII.  §  3. 
answer.*  A  new  cdmmiBsion  may,  however,  be  issued,  upon  the  ""*  y-— ^ 
consent  of  the  plaintiff's  solicitor :  which  is  seldom,  if  ever,  refused. 

It  seems  that,  if  the  return  of  a  commission  be  delayed,  it  may  Attachment 
be  hasteifed  by  motion.  It  seems,  also,  that  an  attachment  and-  J^tirau"^ 
other  process  of  contempt  may  issue  against  the  commissioners, 
for  not  returning  the  commission  with  the  answer.'  Where,  how- 
ever, it  appeared  that  the  omission  to  make  a  return  arose  from 
the  circumstance  of  one  of  the  plaintiff's  commiasioners  refusing  to 
join  with  one  of  the  defendant's,  to  take  the  answer,  the  attach- 
ment was  discharged,  upon  payment  of  the  ordinary  fees,  and  a 
new  commission  was  granted  to  different  commissioners  named  by 
the  defendant.* 

Where  any  irregularity  has  taken  place  in  the  execution  of  a  irregularities 
commission,  the  proper  course  appears  to  be,  to  move,  after  the  J^^^. 
return,  that,  the  commission  and  answer  may  be  quashed,  or  that 
the  answer  may  be  taken  off  the  file. 

Where  the  friends  of  an  infant  wish  to  defend  the  suit  on  his  infimtdefend- 
behal^  an  order  appointing  a  guardian  ad  litem  may,  as  we  have  f^^L^^*^ 
seen,^  be  obtained  on  motion  of  course,  or  on  petition  of  course  at 
the  Rolls ; '  and  where  the  defence  of  the  infant  is  by  an  answer  Answer  or 
or  plea  requiring  to  be  upon  oath,  the  plea  or  answer  must  be  ^^J^gSw™ 
sworn  to  by  the  guardian,*  unless  an  order  has  been  obtained  to  dian. 
take  it  without  oath.    The  guardian,  however,  only  swears  to  his 
belief  in  the  truth  of  the  defence  of  the  in&nt.^    The  order  ap- 
pointing the  guardian  must  be  produced  at  the  time  the  answer 
is  sworn ;  and  the  jurat  must  express  that  the  answer  is  sworn 
pursuant  to  iti* 

We  have  before  seen,  that  a  person  who  has  been  found  a  lunatic  Lonatic  de- 
by  inquisition,  answers  by  his  committee,  and  that,  in  such  case,  it  [^^*jf*""^ 
is  not  necessary  that  there  should  be  any  order  appointing  a  guar-  inauisition, 
dian,  unless  there  be  a  conflict  of  interest  between  the  committee  ©i^J^Jte^. 
and  the  lunatic :  in  which  case,  a  guardian  cid  litem  should  be  ap- 


1  Beames't  Old.  183;  Harr.  by  Newl. 
902. 
«  Wyatt's  P.  R.  U6. 

«  AfUe^  p.  160. 

*  In  the  United  States  Coorta,  guardians 
ad  Ulem  to  defend  a  suit  may  be  appointed 
by  the  Ck>ttrt,  or  by  any  Joaee  thereof,  for 
infimts  or  other  persons,  who  are  under 

Siardianship,  or  otherwise  incapable  to  sue 
r  themselves;  all  in&nts  and  other  per> 
tons  so  incapable,  may  sue  by  their  guar- 
dians, if  any,  or  by  their  prochein  amiy 
subject,  howerer,  to  such  orders  as  the 
Court  may  direct  for  the  protection  of  in- 
fants and  other  persons.    Equity  Rule,  87. 

*  And  it  is  termed  his  answer,  and  not 
that  of  the  in&nt.    K(^pen  v.  Cruger,  7 

TOL.  z.  48 


John.  681;  and  the  infimt  is  not  bound  by 
it,  if  he  dissents  within  a  proper  time. 
James  v.  James,  4  Paige,  115;  Prutzman 
«.  PittselL  3  Harr.  &  J.  77;  MiUs  «.  Den- 
nis, 3  Jonn.  Ch.  867;  Winston  v.  Camp- 
belL  4  Hen.  &«M.  777;  Mason  9,  Debow, 
2  Hayw.  178.  Such  answer  cannot  be  read 
against  the  infiuit.  Stephenson  v.  Stephen- 
son, 6  Paige,  858.  Nor  is  it  evidence  m  his 
fiivor,  though  it  be  responsive  to  the  bill 
and  sworn  to  by  the  guardian  ad  liUm» 
Bulkley  v.  Van  Wydc,  5  Paige,  536; 
Stephenson  v.  Stephenson,  6  P^ge,  853. 

1  Braithwaite's  Pr.  893;    see   form   of 
oath.  Vol.  III. 

•  Ord.  VII.  4;  Braithwaite's  Pr.  898. 
For  form  of  Jurat,  see  VoL  III. 
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pointed.^  A  person  of  weak  or  unsound  mind,*  not  bo  found  by 
inquisition,  answers  by  his  guardian,  who  is  appointed  in  the  same 
manner  as  the  guardian  ad  litem  of  an  infant  defendant ;  *  and,  as 
in  the  case  of  infants,  the  guardian  only  swears  to  his  belief  in  the 
truth  of  the  defence,  where  an  oath  is  required,*  and  the  order  ap- 
pointing the  guardian  must  be  produced  at  the  time  the  answer  is 
sworn;  ajid  the  jurat  must  express  that  the  answer  is  sworn  pur- 
suant to  it/ 

With  respect  to  married  women,  we  have  before  seen,*  that 
where  a  husband  and  wife  are  defendants  to  a  bill,  neither  of  them 
can  regularly  put  in  an  answer  without  the  other,  except  under  an 
order  granted  for  that  purposed  Where,  however,  the  wile  is 
defendant  to  a  bill  filed  by  her  husband,^  or,  being  judicially  sepa- 
rated, or,  having  obtained  a  protection  order,  is  sued  as  a  /erne 
Bole^  no  order  is  requisite.  Where  she  answers  separately,  under 
an  order,  her  time  for  answering  runs  from  the  date  of  the  order.** 
Where  the  answer  is  filed  under  such  an  order,  the  jurat  should 
state  that  the  answer  is  sworn  pursuant  to  the  order,**  and  the 
order  should  be  produced  at  the  time  the  answer  is  sworn :  other- 
wise, the  order  must  be  produced  when  the  answer  is  presented  ' 
for  filing." 

Where  a  married  woman  is  an  infant,  her  answer  cannot  be 
taken,  either  jointly  or  separately,  until  a  guardian  has  been  as- 
signed to  her." 

An  answer  is  filed  in  the  Record  and  Writ  Clerks'  Office,  in  the 
same  manner  as  an  affidavit ;  **  and  is  not  considered  of  record 
until  filed.*'*  The  year,  letter,  and  number  by  which  the  cause  is 
distinguished  in  the  Record  and  Writ  Clerks'  Books,'*  and  the  date 
bf  the  filing,  must  be  written  or  printed  on  the  first  page.i? 

The  name  and  place  of  business  or  residence,  as  the  case  may 
be,  of  the  solicitor  or  party  filing  the  answer,  and  his  address  for 
service,  if  any,  must  be  indorsed  thereon,  as  in  the  case  of  other 


1  AnU^  p.  175. 

3  Superannuated  personSf  on  proof  of  im- 
becility, may  appear  and  answer  by  guai^ 
dian.  Matter  of  Barber,  2  John.  Ch.  235; 
Bee  Murkle  v.  Murkle,  4  John.  Ch.  168. 

«  AnU,  p.  17tf;  Braithwaite's  Pr.  393,  n. 

4  For  form  of  oath,  see  Vol.  III. 
s  For  tbrm  of  jurat,  see  Vol.  III. 
•  AnU.  pp.  IbO,  lb2. 

7  A  jomt  answer  of  husband  and  wife 
must  be  sworn  to  by  both,  unless  the 
plaintiff  consents  to  receive  such  answer 
jupon  the  oath  of  the  husband  only.  New 
^ork  Chemical  Co.  v.  Flowers,  6  Paige, 
mU  Leavitt  v.  Cruger,  1  Paige,  422. 

8  4nu,  p.  179;  Karl  v,  Ferris,  19  Beav. 
«7;  IJur.  N.  8.6. 

^  4nUj  p.  178. 
10  AnU,  pp.  183,  740;  Jackson  v,  Ha^ 


worth,  1  S.  &  S.  161;  Braithwaite*8  Man- 
ual, 11,  12. 

^^  If  not  so  verified,  the  answer  will  be 
suppressed  for  irregularity.  But  the  irr^a- 
larity  will  be  waived  by  the  plaintill'*8 
filing  a  replication.  Fulton  Bank  v.  Beach, 
2  Paiffe,  307;  S.  C.  6  Wend.  36;  CoUaid 
V.  Smith,  2  Beasley  (N.  J.),  43,  45;  see 
Leavitt  v.  Crugcr,  1  Paige,  432;  Ferine  v. 
Swaine,  1  John.  Ch.  24;  Smallwood  v. 
Lewin,  2  Beasley  (N.  J.),  123,  125. 

^  Braithwaite's  Pr.  45,  397,  n. 

^  Colman  v.  Northcote,  2  Hare,  147;  7 
Jur.  528.  For  petition  to  assign  miardiao, 
and  affidavit  in  support,  see  \  ol  III. 

i«  15  &  16  Vic  c.  86,  §§  21,  25;  Old.  I. 
35. 

16  Old.  VIII.  8. 
M  Onl.  I.  48. 

17  Oitl.  I.  45. 
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pleadings  and  proceedings.^     If  the  answer  is  put  in  without  oath  C.  XVII.  §  3. 
or  signature,  the  order  must  be  produced  at  the  time  the  answer  is   '— — v— ^ 
presented  for  filing,  and  the  record  is  inscribed  ''Without  oath 
(or,  without  oath  or  signature,  as  the  case  may  be),  hj  order  dated 

the day  of . "  *    Where  the  answer  is  put  in  by  a  guar^ 

dian,  and  the  order  appointing  the  guardian  has  not  been  previously 
entered  at  the  Record  and  Writ  Clerks'  Office,  it  must  also  be 
produced  when  the  answer  is  presented  for  filing.* 

Unless  the  plaintiff  has  taken  some  step  which  prevents  its  re-  where  an- 
ception,  an  answer  will  be  filed  by  the  Record  and  Writ  Clerk,  J^fii^^^th-* 
after  the  expiration  of  the  time  for  putting  it  in,  where  it  is  put  in  out  order, 
by  a  defendant  who  has  been  required  to  answer  the  bill,  whether  of  time.^"* 
original  or  amended,  or  where,  the  plaintiff  having  amended  his 
bill  without  requiring  an  answer,  it  is  put  in  by  a  defendant  who 
has  already  answered  or  pleaded  to  the  bill.^    In  all  other  cases,  when  order 
an  answer  will  not  be  received,  after  the  expiration  of  the  time  J^^*"")^- 
within  which  it  ought  to  have  been  put  in,  except  under  the 
authority  of  an  order :  which  must  be  produced  at  the  time  the 
answer  is  presented  for  filing.*    Such  order  must  be  applied  for  by 
summons.* 

As  an  answer  is  not  strictly  reputed  such  until  filed,^  it  ought  Answer  not 
not  to  be  filed  until  the  costs  of  contempt  for  not  answering,  if  Ji^ 
incurred,  are  paid.    It  is  frequently,  however,  the  practice  to  file  Contempt, 
the  answer  before  the  costs  of  contempt  have  been  paid,  and  in  ^^^  waived, 
such  case,  tlie  plaintiff  must  be  careful  not  to  take  an  office  copy 
of  the  answer,  or  do  any  other  act  which  may  be  construed  into 
an  acceptance  of  the  answer :  for,  if  he  does,  he  will  waive  the 
contempt.*     The  certificate   of  the  Record  and  Writ  Clerk  is  Recoidand 
conclusive  evidence  as  to  the  time  at  which  the  answer  was  ^^^^'* 

filed.*  conclusive,  m 

Notice  of  the  filing  of  the  answer  must  be  served  on  the  solici-  giing!*  ^ 
tor  of  the  plaintiff  or  on  the  plaintiff  himself-  if  he  acts  in  person.  Notice  of 
"before*  seven  o'clock  in  the  evening  of  the  same  day  that  the  an-  ^^• 
swer  is  filed :  except  on  Saturday,  when  it  must  be  served  before 
two  o'clock  in  the  aft^moon.^*    The  omission  to  give  due  notice  of  Effect  of 
having  filed  the  answer  will  not,  however,  render  the  latter  inop-  ^™^^^^. 
erative :  thus,  it  will  not  deprive  the  defendant  of  his  right  to 
move  to  dismiss  the  bill  for  want  of  prosecution,  at  the  expiration 
of  the  period  allowed  for  that  purpose,  from  the  date  of  filing  the 

1  Old.  UI.  2,  6;  ante,  pp.  463,  464.  ha»  filed  it  Giles  v.  Katon,  64  Maine,  Ida. 

>  Braithwaite's  Pr.  47.  If  the  defendant  dies  before  filine  his  an- 

s  Jbid.  swer,  it  cannot  be  filed  by  his  solicitor  as 

<  Jb,  65,  66.  an  answer.    Giles  v.  Eaton,  ubi  mtpra, 

i  lb.  56.  >  AnU,  p.  609. 

*  For  tbrm  of  summons,  see  Vol.  III.  *  Beavan  v.  Buxgess,  10  Jar.  63,  V.  C 

7  Ord.  Ylll.  8.    An  answer  to  a  bill  in  £. 

equity,  complete  in  every  respect,  cannot  ^  Ord.  III.  9;  XXXYII.  2. 
be  treated  as  an  answer,  until  the  party 
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answers: 

copy  for 
prmter,  how 
authenti- 
cated; 

• 

within  what 
time  ready. 


How  printed. 


CerUfied 
print  to  be 
leftf  within 
foar  days  of 
filing  answer; 


otherwise,  de- 
fendant liable 
as  if  no 
answer  filed. 

Where  an- 
swer in  a 
foreign 
language. 


answer.^  It  would  eeem  that,  in  such  a  case,  the  time  allowed  the 
plaintiff  for  taking  the  next  step  in  the  cause  will,  on  his  motion, 
be  extended,  so  as^to  give  him  the  benefit  of  the  time  he  would 
otherwise  have  lost  in  consequence  of  the  omission.' 

If  the  defendant  files  a  written  answer,  he  must,  at  the  time  he 
does  BO,  leave  a  copy  thereof  (without  the  schedules,  if  any,  of 
accounts  pr  documents).*  This  copy  will  then  be  examined  and- 
corrected  with  the  answer  filed,  and  be  returned,  when  so  exam- 
ined, by  the  Clerks  of  Records  and  Writs,  with  a  certificate  there- 
on that  it  is  correct,  and  proper  to  be  printed.*  The  certified  copy 
is,  generally,  ready  for  the  defendant's  solicitor  the  day  after  the 
answer  is  filed ;  and  the  Court  will  not  dispense  with  the  printing 
of  the  answer  merely  because  the  parties  to  the  suit  are  poor,  and 
to  save  expense.^ 

The  defendant  must  then  cause  his  answer  to  be  printed  from 
such  certified  copy,  on  pajfer  of  the  same  size  and  description,  and 
in  the  same  type,  style,  and  manner  on  and  in  which  bills  are  re- 
quired to  be  printed ;  •  and,  before  the  expiration  of  four  days 
from  the  filing  of  his  answer,  must  leave  a  printed  copy  thereof 
with  the  Clerks  of  Records  and  Writs,  with  a  written  certificate 
thereon  by  the  defendant's  solicitor,  or  by  the  defendant  if  defend- 
ing in  person,^  .that  such  print  is  a  true  copy  of  the  copy  of  the 
answer  so  certified  by  the  Clerk  of  Record  and  Writs ;  and  if  such 
printed  copy  is  not  so  left,  the  defendant  will  be  subject  to  the 
same  liabilities  as  if  no  answer  had  been  filed.* 

Under  the  former  practice,  where  an  answer  taken  in  a  foreign 
language  was  filed  with  a  translation  annexed,  it  was  only  required 
that  an  ofiice  copy  should  be  taken  of  the  translation.*  It  is  pre- 
sumed, therefore,  that  now,  a  fair  copy  of  the  translation  only  need 
be  left),  and  that  such  translation  only  need  be  printed. 


1  Jones  V.  Jones,  1  Jur.  N.  S.  863 ;  3  W. 
R.  638,  y .  C.  S. ;  and  see  Lowe  v.  Wil- 
liams, 12  Beav.  482,  484. 

A  Wxight  9.  Angle,  6  Haie,  107,  109; 
Lord  Suffield  9.  Bond,  10  Beav.  146,  153; 
Lowe  «.  Williams,  and  Jones  v.  Joneo,  ubi 
9vq»*;  Lloyd  v.  Solicitors'  Life  Assurance 
Company,  3  W.  R.  640.  V.  C.  W.;  see, 
however,  Matthews  v.  Cnichester,  5  Hare, 
207,  209;  overruled  on  appeal,  ll  Jur.  49, 
L.  C. 

•  Ord.  6  lilarch,  1860,  r.  2.  A  copy  of  a 
former  bill  for  the  same  matter  mav  be 

Srinted  as  a  schedule.  Wright  v.  Wukin, 
Jur.  N.  S.  195;  11  W.  R.  253,  V.  C.  K. 
In  practice,  where  the  schedule  to  an  an- 
swer is  ve^  short,  it  is  not  unfrequently 
printed  with  the  oody  of  the  answer;  in 
such  case,  the  fiur  copy  should  of  course 
include  the  schedule. 

4  Ord.  6  March.  1860,  r.  2.  For  form  of 
certificate,  see  Vol.  III. 


»  Menx  f.  Watkins,  7  N.  S.  704;  9  W. 
R.  779,  V.  C.  W. ;  but  the  answdw  of  pM- 
ties  suing  Or  defendant  informd  pca^erit, 
are  excluded  fiK>m  the  oraers  as  to  print- 
ing; see  Ord.  6  March,  1860,  r.  15j  pmi, 
p.  768. 

•  Ord.  6  March,  1860,  r.  8;  as  to  such 
paper,  see  Ord.  IX.  3,  ante,  p.  396;  see 
also,  ante,  p.  742. 

7  For  form  of  certificate,  see  ibid. 

8  Ord.  6  March,  1860,  r.  3;  Bloxam  «. 
Chichester.  11  Jur.  N.  S.  48;  18  W.  R. 
285,  L.  JJ.;  34  Beav.  76;  S.  C.  mm. 
Bloxsome  v.  Chichester,  2  I)e  G.,  J.  &  S. 
444.  An  attachment,  for  not  leaving  the 
printed  copy,  is  usually  issued  in  such  a 
case. 

9  Braithwaite's  Pr.  491.  An  office  copv 
of  the  whole  might,  however,  be  taken,  if 
desired.  Jtnd. 
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A  defendant  may,  however,  if  he  desires  it,  swear  and  file  a  C.  XVII.  §  3. 
printed,  instead  of  a  written,  answer;*  although  this  course,  in  ^-^"v-^-^ 
consequence  of  the  inconveniences  attending  i^  is  rarely  adopted.  Defendant 

On  receiving  notice  of  the  filing,  of  the  answer,  the  plaintiff  ^lYfile^ 
should  demand  in  writinir,  from  the  defendant's  solicitor,  or  the  print«d 

Answer* 

defendant  himself  if  acting  in  person,"  an  official  and  certified  Dg^^^  ^ 
printed  copy  of  the  answer;  and  on  receiving  such  demand,  the  plaintiff  of 
defendant  must  get  a  printed  copy  of  the  answer  examined  by  the  ^      ^^^' 
Clerks  of  Records  and  Writs  with  the  answer  as  filed,  and  stamp  copy  is 
such  copy  with  a  Chancery  stamp  for  5*.,  and  the  Clerks  of  Rec-  JJJ^"^" 
ords  and  Writs,  on  finding  that  such  copy  is  duly  stamped  and 
correct,  will  certify  thereon  that  the  same  is  a  correct  copy,  and 
mark  the  same  as  an  office  copy,*  on  a  prcBcipe  being  left.^ 

The  defendant  must  have  this  official  and  certified  printed  copy  Within  what 
of  the  answer  i-eady  for  delivery  to  the  plaintiff  at  any  time  after  *'™®' 
the  expiration  of  four  days  firom  the  filing  of  the  answer,  and  ^ 

within  forty-eight  hours  after  the  receipt  of  the  demand  for  the 
same ;  *  and  must,  on  demand,  deliver  it  to  the  plaintiff:  who,  on  At  who§e 
the  receipt  thereof,  is  to  pay  the  defendant  the  amount  of  the  ^^^  "'" 
stamp  thereon,  and  at  the  rate  of  4dl  per  folio  for  the  same.^ 

The  Clerks  of  Records  and  Writs  are  not  to  certify  or  mark  any  No  written 
printed  copy  of  an  answer  which  has  any  alteration  or  interlinea-  jSj^n^.**' 
tion  in  writing.'    Where,  however,  some  very  slight  typographical  tion  usually 
errors  had  been  so  corrected,  they  were  directed  to  certify  the  prii^  copy, 
official  copy,  and  to  alter  the  copy  left  with  them,  so  as  to  agree 
with  the  written  answer  on  the  file.' 

The  plaintiff  is  entitled  to  demand  and  receive  from  the  defend-  Plaintiff 
ant  any  additional  number  (not  exceeding  ten)  of  printed  copies  of  Sn^^tlonal 
the  answer,  on  payment  for  the  same  at  the  rate  of  one  halfpenny  copies,  on 
per  folio ;  •  and  after  all  the  defendants  who  are  required  to  an-  P*^™®^  ♦ 
8wer  have  filed  their  answers,  a  co-defendant  is  entitled  to  demand  defendant  is, 
and  receive  from  any  other  defendant,  any  number  of  printed  jJi^^^Jid*^* 
copies  (not  exceeding  six)  of  his  answer,  on  payment  after  the  entitiedtosix 
same  rate."    It  may  be  here  mentioned,  that  before  the  practice  of  ^yS^^t? 
printing  answers  was  introduced,  any  defendant  might  take  an 
office  copy  of  the  answer  of  a  co-defendant,  as  soon  as  he  had  filed 
his  own  answer,  or,  if  he  had  not  been  required  to  answer,  after 
the  expiration  of  the  time  within  which  he  might  have  put  in  a 
voluntary  answer ; "  but  it  is  presumed  the  former  practice  is  now 

» 

1  Ord.  6  liarch,  1860.  r.  5.                 *  *  Lee  9.  Dawson,  IJ.  &  H.  87. 

•  For  form  of  demand,  see  Vol.  III.  *  Ord.  6  March.  I860,  r.  8;  and  see  At- 

•  Ord.  6  March,  1860,   it.  4,  6.     For  tomey-Genend  v.  Ethendge,  11 W.  B.  927, 
Ibrm  of  certificate,  see  Vol.  III.  V.  C.  K. 

«  For  form  of  imacipe,  see  Vol.  III.  ^^  Ord.  6  March,  1860,  r.  9. 

«  Ord.  6  March,  1860,  r.  4.  ii  Powys  v.  Blagrave,  18  Jur.  462,  464; 

•  76.  r.  7.  2Eq.  Bep.,  475  V.  C.  W.;  and  seeBraith- 
T  Ord.  6  March,  1860,  r.  12.  waiters  Pr  491. 
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abrogated,  and  that  no  defendant  can  require  to  be  fumiflbed  with 
copies  of  a  co-defendant's  answer  till  all  the  defendants  required 
to  answer  have  answered,  and  till  the  time  allowed  the  others  to 
file  voluntary  answers  has  expired. 

Office  copies  of  schedules  to  answers  of  accounts  or  documents 
continue  to  be  made  in  the  Record  and  Writ  Clerks'  Office.* 
Where,  however,  by  mistake  a  printed  schedule  has  been  attached 
to  a  printed  answer,  Ihe  answer  was  allowed  to  be  filed,  and  a 
printed  copy  of  the  answer,  with  a  written  office  copy  of  the 
schedule,  to  be  issued,  on  the  solicitor  for  the  defendant  under- 
taking not  to  charge  his  client  with  the  costs  of  printing  the 
schedule." 

Where  a  plaintiflT  is  required  to  answer  interrogatories,*  he  must 
file  his  answer  thereto,  and  get  it  printed,  and  iumish  printed 
copies  thereof,  in  the  same  manner  as  a  defendant  is  required  to 
do  with  respect  to  his  answer.* 

No  costs  will  be  allowed,  either  as  between  party  and  party,  or 
as  between  solicitor  and  client,  for  any  written  brief  of  an  answer, 
unless  the  Court  directs  the  allowance  thereof.* 

The  orders  of  6th  March,  1860,  do  not  apply  to  answers  filed  by 
defendants,  or  by  plaintiffs,  defending  or  suing  in  forma  pauperis^ 
except  the  first  •  of  them,  which  directs  that  an  answer  is  to  be 
written  on  paper,  instead  o^  as  formerly,  on  parchment.* 


Section  IV.  — Exertions  to  Answers, 

Exceptions  If  the  plaintiff,  upon  an  examination  of  the  answer,  finds  that 

for scandalor  ^^  Contains  scandalous  matter,  or  that   it    does  not  sufficiently 
insufficiency;  answer  the  interrogatories,  he  may  file  exceptions  to  it.'    Excep-' 


1  Old.  6  March,  I860,  r.  10. 

a  Watt  V.  Watt,  8  Jur.  N.  S.  878;  10  W. 
R.  368.  V.  C.  W.  Where,  however,  the 
schedule  is  veiy  short,  it  is  often  printed 
wittf  the  answ^er.   Ante-^  p.  756,  n. 

s  Hils  practice  was  introduced  by  15  & 
16  Vic.  c.  86,  §  19,  and  is  a  substitute  for 
a  cross-bill  of  discover}*;  see  jExisf,  Chap. 
XXXIV.  §  1,  Cross  Bills;  see  post,  Evir 
dtnce.  Adtnissions;  Genl.  Sts.  Mass.  c. 
129,  §§  46  el  sea. ;  St.  Mass.  1862,  c.  40. 

4  Ord.  6  M^rch,  1860,  r.  11. 

»  Ord.  6  March,  1860,  r.  13.  As  to  the 
fees  to  which  solicitors  are  to  be  entitled, 
in  the  case  of  printed  answers,  see  ib.  r. 
14,  and  sched. ;  and  Attorney-General  v. 
Etheridge,  11  W.  R.  927,  V.  C.  K.;  see 
also;908^  Vol.  III. 

0  Ord.  6  March,  1860,  r.  15;  ante,  p. 
756. 

J  No  demurrer  lies  to  an  answer  in 
Equity.    Travers  o.  Koss,  1  MdCarter  (N. 


J.),  254,  258;  Stone  v.  Moore,  26  HI.  165; 
anfe,  p.  542,  note.  Under  the  practice  in 
New  Hampshire,  Massachusetts,  and  some 
other  States,  an  answer  is  open  to  excep- 
tions which  omits  to  notice  material  chaiges 
in  tlie  bill,  under  the  general  interrogatory, 
although  no  special  interrogatozy  is  thereto 
directed.  Miles  «.  Miles,  27  N.  H.  440 
Tucker  v.  Cheshire  R.R.  Co.,  21  N.  H.  29 
antf,  pp.  376,  377.  note ;  Story  Eq.  Fl.  §  38 
Metliodist  Epis.  Ohurch  r.  Jaques.  1  John. 
Ch.  65;  Hagthorp  V.  Hook,  1  GiU  &  J.  270 
Salmon  v.  Claggett,  3  Bland,  125;  Bank 
of.Utica  V.  Messereau,  7  Paige,  517;  Park- 
inson V.  Trousdale,  3  Scam.  380;  Cuvler  v. 
Bogert,  3  Paige.  186 ;  see  Pitts  v.  tfooper, 
16  Geo.  442;  Jordan  v.  Jordan,  16  Geo. 
446.  In  Maine,  "exceptions  to  an  answer 
should  be  drawn  and  signed  by  counsel 
and  filed  with  the  clerk,  and  notfoe  thereof 
given  within  thirty  days  after  the  answer 
u  filed."    Rule  8,  Chancery  Practice,  37 
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tions  are  allegations  in  writing,  stating  the  particular  points  or 
matters  with  respect  to  which  the  plaintiff  considers  the  answer 
scandalous,  or  those  interrogatories  to  which  he  thinks  there  is 
not  sufficient  answer  given.^ 

Formerly,  exceptions  could,  in  like  manner,  be  taken  for  im- 
pertinence; but  this  practice  has  been  abolished,  and  there  is 
the  same  remedy  for  impertinence  in  answers  as  for  impertinence 
in  bills,  and  other  proceedings.' 

The  nature  of  scandal  and  impertinence  in  pleadings  has  been, 
before,  so  fully  gone  into,  that  it  is  now  only  necessary  to  inform 
the  reader,  that  the  same  rules  which  are  there  laid  down  for  dis- 
tinguishing scandal  or  impertinence,  when  comprised  in  a  bill, 
apply  to  pleadings  in  general,  and  consequently  to  answers.* 
The  practice  of  the  Court,  also,  with  regard  to  exceptions  to 
answers  on  account  of  scandal,  is  the  same,  miUcUis  miUandis^  as 
that  already  described  with  respect  to  exceptions  to  bills  on  the 
same  grounds.* 

It  has  before  been  stated,  that  a  bill  may  be  excepted  to  for 
scandal  at  any  time.'^  In  like  manner,  it  seems  that  there  is  no 
precise  limit  to  the  time  during  which  an  answer  may  be  excepted 
to  for  scandal ;  •  and  therefore,  where  the  defendant  became  bank- 


C.  XVII.  §  3. 


but  not  for     • 
impertinence 


Rulefi  119  to 
scandal  and 
impertinence 
in  Dills,  apply 
to  answers 


Answer  may 
be  excepted 
to  for  s{*andal, 
at  any  time. 


Maine,  683;  see,  for  Massachusetta,  Rule  17 
oi  Chancery  Practice ;  and  for  the  form  of 
such  exceptions,  in  Langdon  v.  Goddard, 
3  Story,  18,  19;  Kittredge  v.  Claremont 
Bank,  3  Story,  60&-609. 

1  See  Woods  v.  Morrell,  1  John.  Ch. 
103. 

a  15  &  16  Vic.  c.  86,  §  17;  Du&nr  v. 
Sigel,  4  De  G.,  M.  &  G.  020;  see  ante, 
p.  326,  n. 

•  AtUe  pp.  346-349. 
4  Antf,  pp.  351-353. 

'     <  Ante,  p.  854. 

*  The  introduction  of  scandalous  and 
impertinent  matter  into  a  bill  does  not 
authorize  nor  justify  similar  matter  in  an 
answer  to  meet  such  improper  allegations 
in  the  bill.  Upon  exception  taken  to  such 
answer,  the  Court  will  order  it  to  be  ex- 
punged. If  the  defendant  would  object  to 
auch  matter  in  the  bill,  it  should  be  by 
way  of  exception.  Langdon  «.  Pickering. 
19  Maine,  314;  I^Angdon  v.  Goddard,  3 
Stoiy,  13;  Burr  v.  Burton,  18  Ark.  215.   • 

Separate  exceptions  to  the  same  answer, 
one  for  scandal  and  the  other  for  imperti- 
nence, will  not  be  allowed,  as  notliing  in 
the  pleading  can  be  con$iidered  as  scanda^ 
lous,  which  is  not  abo  impertinent  MUn- 
^re  r.  Trustees  of  Union  College,  6  Paige, 
^40.  An  exception  for  impertinence  will 
be  overruled,  if  the  expunging  of  the  mat- 
ter excepted  to  will  leave  the  residue  of  the 
clause,  which  is  not  covered  by  the  excep- 
tion, either  false  or  wholly  unintelligible. 
M*Intyre  v.  Trustees  of  Union  College,  6 
Paige,  240;  see  Baloom  9.  New  York  Life 


Ins.  &  Trust  Co.,  It  Paige,  454;  Norton  v. 
Woods,  5  Paige,  260;  Franklin  v.  Keelcr, 
4  Paige,  382;  Tucker  r.  Cheshire  R.R.  Co., 
21  N.  H.  36,  37.  The  Court,  in  cases  of 
impertinence,  ought,  before  expunging  the 
matter  alleged  to  be  impertinent,  to  be 
especially  clear,  that  it  is  such  as  ought  to 
be  struck  out  of  the  record,  for  this  reason, 
that  the  error  on  one  side  is  irremediable, 
on  the  other  not.  See  Davis  v.  Cripps,  2 
y.  &  C.  (N.  R.)  443;  Story  Eq.  PI.  §267; 
Tucker  v.  Cheshire  R.R.  Co.,  21 N.  H.  38; 
Woods  V.  Morrell,  1  John.  Ch.  106.  Ex- 
ceptions for  scandal  or  impertinence  must 
describe  the  particular  passages  which  are 
alle^d  to  be  scandalous  or  impertineot. 
Whitmanh  «.  Campbell,  1  Paige.  645; 
Franklin  v.  Keeler,  4  Paige,  382.  An  ex- 
ception for  im{)ertinence  must  be  supported 
til  totOy  or  it  will  fail  altogether.  Tench  9. 
Cheese,  1  Beav.  571 ;  Story  Eq.  PI.  §  266; 
.see  Balcom  v.  New  York  Life  Ins.  &  Trust 
Co.,  11  Paige,  454. 

If  the  matter  of  an  answer  is  relevant, 
that  is,  if  it  can  have  any  influence  what- 
ever in  the  decision  of  the  suit  in  reference 
to  any  point  to  be  considered  in  it,  it  is  not 
impertinent.  Tucker  v^  Cheshire  R.R.  Co., 
21  N.  H.  38,  39;  Van  Rensselaer  v.  Bruce, 
4  Paige,  177;  Hawley  v.  Wolverton,  5 
Pai^,  522. 

If  a  plaintiff  wishes  to  refer  an  answer 
for  insufficiency  as  well  as  for  impertinence, 
he  must  procure  the  reference  for  imperti- 
nence first:  for  it  has  been  decided,  that  a 
reference  for  impertinence  can  never  be 
contemporaneous  with  exceptions  for  insuf- 


Exceptions 
for  insuffi- 
ciency ; 


where  answer 
accompanies 
a  plea  or 
demurrer  to 
part  of  bill; 


ANSWEBS. 

rupt  after  putting  in  his  answer,  and  the  plaintiff  before  the 
assignees  were  brought  before  the  Court,  obtained,  under  the  old 
practice,  an  order  to  refer  the  answer  for  scandal  and  impertinence, 
the  order  was  held  to  have  been  regularly  obtained.^ 

If  a  plaintiff  conceives  an  answer  to  interrogatories  to  be  in- 
sufficient, he  should  take  exceptions  to  it : '  stating  such  parts  of 
the  interrogatories  as  he  conceives  are  not  answered,  and  praying 
that  the  defendant  may,  in  such  respect,  put  in  a  full  answer.' 
If,  however,  the  answer  is  one  which  accompanies  a  plea,  or  a 
demurrer,  to  part  of  the  bill,  he  must,  unless  he  intends  to  admit 
the  validity  of  the  plea  or  demurrer,  wait  till  it  has  been  argued : 
for  his  exceptions  would  operate  as  an  admission  of  its  validity.^ 
This  rule,  however,  will  not,  as  we  have  seen,  apply  to  cases  where 
the  defendant  demurs,  or  pleads  to  the  relief  only,  and  not  to  the 
discovery.*  And  where  a  demurrer  and  answer  to  interrogatories 
were  put  in,  and  the  plaintiff,  mistaking  the  practice,  excepted  to 
the  answer  before  he  set  down  the  demurrer  for  argument,  he  was 
permitted,  upon  payment  of  costs,  to  withdraw  his  exceptions, 
without  pr^udice  to  his  filing  them  again  after  the  argument  of 
the  demurrer.® 


flciency.  Raphael  v.  Birdwood,  1  Swanst. 
229;  StoTy  £q.  PI.  §  876;  Livingston  v. 
Livingston,  4  Paige,  111.  But  by  the 
practice,  under  the  rormef  New  Yoik  Chiin- 
ceiy  System,  exceptions  for  scandal  or  im- 
pertinence, and  exceptions  for  insufficiency', 
were  to  be  taken  at  the  same  time  and  m 
the  same  manner.  Livingston  v,  Livings- 
ton, 4  Paige,  111;  Woods  v.  MorreU,  1 
John.  Ch.  103.  After  a  reference  for  insuf- 
ficiency, or  any  other  step  taken  in  the 
cause,  an  answer  cannot   oe  referred  for 

impertinence.    Pellew  v. ,  6"  Ves.  468 

org. ;  Beavan  v.  Waterhouse,  2  Beav.  58; 
but  it  may  be  for  scandal.  Stoiy  Eq.  PI. 
$876. 

1  Booth  V.  Smithy  5  Sim.  639. 

*  If  the  answer  is  evasive,  it  must  be 
excepted  to ;  all  defects  in  the  answer  must 
be  supplied  by  taking  exceptions.  Bl^fr- 
dell  V.  Stephens,  16  VU  179;  seeTravers  v. 
Boss,  1  M^Carter  (N.  J.),  254.  The  an- 
swer of  a  defendant  is  to  be  taken  as  the 
testimony  of  any  other  witness;  if  not  ex? 
plicit,  the  defendant  must  be  pressed  by 
exceptions  until  he  is  so.  Blaisdell  v. 
Stepnens,  tdn  tupra. 

In  Massachusetts,  when  an  oath  is 
waived,  and  in  New  Hampshire  when  an 
oatii  is  not  required,  to  an  answer,  no  ex- 
ception can  be  taken  to  it  for  insufficiency. 
Bme  8  of  Chanceiy  Practice  in  Massachu- 
setts; Rule  9  in  New  Hampshire. 

An  answer  to  which  the  oath  of  the  de- 
fendant is  waived  cannot  be  excepted  to 
for  insufficiency ;  because  such  answers  are 
not  evidence.  1  Barb.  Ch.  Pr.  177;  Bart- 
lettv.  Gale,  4  Paige,  504;  McCormick  «. 
Ghamberiin,  11  Paige,  543 ;  Rules  for  Chan. 


Pr.  in  Mast.  8.  Exceptions  will  not  lie  to 
the  answer  of  an  infiuit  for  insnfficien<7. 
Ante,  169,  n.    As  to  the  answer  of  a  cor- 

B»ration,  see  Wallace  v.  Wallace,  Halst 
iff.  173. 

^  Wha«  the  interrogatories  are  substanr 
tially,  though  not  technically,  answered, 
exceptions  will  not  be  encouraged.  Read 
'  V,  Woodrooffe,  24  Beav.  421.  Exceptions 
should  not  now  be  taken  for  want  of  an- 
swer to  the  interrogatory  as  to  books  and 
papers.  Law  v.  London  Indisputable  Soci- 
ety, 10  Hare  Ap.  20 ;  Barnard  v.  Hunter, 
1  Jur.  N.  S.  1065,  V.  C.  S. ;  Kidger  «. 
Worswick,  5  Jur.  N.  S.  37.  V.  C  W.;  see 
however,  Hudson  v.  Grenrell,  3  Giff.  388; 
8  Jur.  N.  S.  878.  An  exception  to  an  an- 
swer for  insufficiencT  should  state  the 
charges  in  the  bill,  the  inteirogatoiy  ap- 
plicable thereto,  to  which  the  answer  is 
responsive,  and  the  terms  of  the  answer, 
verbatimj  so  that  the  Court  may  see,  wheth- 
er it  is  sufficient  or  not.  Brooks  «.  Byam, 
1  Stor^,  296.  Exceptions  to  answers  for 
insufficiency  can  only  be  sustained  where 
*8ome  material  allegation,  chaxge,  or  inter- 
rogatory in  the  bill  is  not  ftiUy  answered. 
Wnere  the  matter  of  the  bill  is  fully  an- 
swered, and  the  defendant  sets  up  new 
matter  which  is  irrelevant,  and  forms  no 
sufficient  grounds  of  defence,  the  plaintiff 
may  except  to  the  answer  for  impertinence, 
but  he  cannot  except  to  it  for  insufficien<7. 
Stafford  «.  Brown,  4  Paige,  88.  For  form 
of  exceptions,  see  Vol.  lu. 

4  Ante,  pp.  589, 691. 

<  Ante.  pp.  590,  691. 

•  Boyd  e.  .Mills,  13  Yes.  86:  Stoxr  Eq. 
PL  §  866. 
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K  a  plea  or  demurrer  to  the  whole  bill  is  overruled,  the  defend-  C.  XVII.  §  4. 
ant  must,  if  interrogatories  have  been  filed,  answer,  without  the  ^*"    y    — ^ 
plaintiff's  being  driven  to  except ;  but,  where  a  partial  plea  or  jil^r^rT' 
demurrer  is  overruled,  the   plaintiff  must    except:   because    an  overruled; 
answer  being  on  tha  file,  the  defendant  is  not  bound  to  answer 
further  till  exceptions  have  been  taken.^    Where  the  plaintiff  had 
not  excepted,  and  the  defendant  put  in  a  further  answer,  leave 
"was  given  to  the  plaintiff  to  file  exceptions  thereto,  although  he 
•had  filed  none  to  the  original  answer.' 

A  plaintiff  may  also,  where  a  partial  demurrer  is  allowed,  ex-  after  partial 
cept  to  the  answer  to  such  of  the  interrogatories  as  are  not  covered  ^JIJ^'     • 
by  the  demurrer ;  he  must  not,  however,  except  to  those  which 
are  covered  by  the  demurrer. 

In  the  case  also  of  a  plea,  which  is  accompanied  by  an  answer  or  plea, 
to  the  interrogatories,  the  plaintiff  may,  upon  the  leJlowance  of 
the  plea,  except  to  the  answer,  as  he  may  if  a  partial  plea  is 
overruled ;  and  the  rule  that  a  plaintiff  nxust  except  to  the  an- 
swer as  insufficient,  applies  even  where  the  plea  or  demurrer  is 
accompanied  by  an  answer  as  to  a  single  &ct.*  Where  a  plea  is  • 
ordered  to  stand  for  an  answer,  with  liberty  to  except,  the  plain- 
tiff may  file  exceptions  to  the  answer,  or  to  that  part  of  it  to  which 
he  is,  by  the  order,  permitted  to  except,  but  where  the  plea  is 
ordered  to  stand  for  an  answer  without  liberty  to  except,  expressly 
given  by  the  order,  the  plaintiff  cannot  except.^ 

A  plaintiff  cannot  except  to  an  answer  to  an  amended  bill,  on  ^^^^^Lfhn 
the  ground  that  the  defendant  h^  not  answered  matters  inquired  cannot  be 
after  in  the  interrogatories  to  the  original  bill.*    In  Olaasington  ^^^J|^*2f 
T.  Thvoaite^^  this  rule  appears  to  have  been  departed  firom ;  but  matters  con- 
the  circumstances  of  that  case  were  peculiar,  and  the  Court  made  JJi^J^^baf; 
a  special  order,  that  the  Master,  in  considering  the  exceptions 
taken  by  the  plaintiff  to  ^  the  thing "  called  an  answer  and  dis- 
claimer to  the  amended  bill,  should  be  at  liberty  to  allow  excep- 
tions as  to  matters,  not  answered  to,  contained  in  the  amended  bill, 
notwithstanding  the   same   matters  were  stated  in  the  original 
hill,  and  no  exceptions  were  taken  to  the  answer  to  the  original 
hilL    Where,  after  a  defendant  had  answered,  the  plaintiff  amend-  nnleunew 
ed  his  bill,  by  stating  an  entirely  new  case,  it  was  held,  that  ^aei^tti^^ 
exceptions  would  lie,  although  some  of  the  interrogatories  em- 
braced in  them  were  contained  in  the  original  bill.^ 

1  Jnte,  pp.  600,  691;  see  Knjpers  v.  Wich  «.  Parker,  22  Beav.  59;  3  Jar.  K. 

"Bef.  Dutch  Church,  570,  571.  S.  582;  Denis  v.  Rochussen,  4  Jur.  K.  S. 

*  Attorney- General   v.   Corporation   of  298,  V.  C  W. 

I^ndon,  12  Beav.  217,  219.  «  2  Russ.  458,  464. 

<  Cotes  V.  Turner,  Bunb.  128;  Story  ^  Maxarredo  v.  Maitland,  8  Mad.  66, 
£q.  PI.  §  866.  72;  Partridge  v.  Haycraft.  11  Yes.  570, 
^  AnU^  p.  700.  5S1;  see  also,  Kaye  v.  Wall,  4  Hare,  128; 

<  Overy  e.  Leighton,  2  S.  &  S.  834;  Dnnoombe  «.  Davis,  1  Hare,  184,  193. 
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Where  de- 
fendant, by 
his  answer  to 
amended  bill, 
renders  his 
former 
answer 
insufficient. 


Amendment 
of  bill,  a 
waiver  of 
exceptions; 


SecuSy  where 
the  amend- 
ment formal, 
and  requires 
no  answer. 


Exceptions 
not  waived, 
by  moving 
ai)on  ad- 
missions in 
the  answer. 


And  so,  where  the  interrogatories  to  the  original  bill  required 
the  defendants  to  state  certain  particulars  as  to  some  goods 
alleged  to  have  been  purchased  by  the  defendants  (such  as,  the 
persons  from  whom,  and  by  whom,  and  at  what  price,  and  in 
whose  presence  they  were  purchased),  and  the  defendants  pot  in 
an  answer  in  the  terms  of  the  interrogatories,  whereupon  the 
plaintiff  amended  the  bill,  and  the  defendants  avaUed  themwlreB 
of  the  opportunity  afforded  by  their  being  called  upon  to  ansver 
the  amended  bill,  to  state  that,  since  putting  in  their  answer  to 
the  original  bill,  they  recollected  that  a  parcel  of  the  goods  in- 
quired after  had  been  purchased  of  an  individual  not  named  in 
the  former  answer,  but  without  stating  from  whom,  or  at  vhst 
price,  or  in  whose  presence,  the  same  had  been  purchased,  and 
the  plaintiff  excepted  to  the  answer  for  insufficiency,  in  not  setting 
out  those  circumstances :  the  Court  of  Exchequer  was  of  opinion, 
that  the  plaintiff  ought  not  to  be  precluded,  by  the  general  role 
above  stated,  from  an-  opportunity  of  obtaining  a  sufficient  answer 
as  to  the  point  excepted  to :  but  held  that,  before  delivering  hi§ 
exceptions,  the  plaintiff  ought  to  have  made  a  special  applicatioi 
to  the  Court  for  leave  to  do  so.* 

The  reason  of  the  rule  that  a.  plaintifl^  if  he  does  not  except  to 
the  answer  to  the  original  bill,  cannot  afterwards  except  to  the 
answer  to  an  amended  bill,  on  the  ground  that  the  defendant  hai 
not  answered  matters  which  were  contained  in  the  original  biO, 
is,  that,  by  amending  his  bill,  the  plaintiff  has  admitted  the 
answer  to  it  to  be  sufficient.  Upon  the  same  ground  it  has  been 
held,  that  where  a  plaintiff  after  excepting  to  an  answer,  amends 
his  bill  without  waiting  for  the  decision  upon  the  exceptions,  he 
must  be  considered  as  having  waived  his  exceptions."  The 
principle,  however,  will  not  be  applied  to  cases  in  which  the  amend* 
ment  of  the  bill  extends  only  to  the  addition  of  another  paitj, 
requiring  no  answer  from  the  other  defendants : '  and  whei« 
a  plaintiff  after  answer  to  the  original  bill,  changed  his  name, 
and  then  amended  his  bill  by  substituting  his  new  name  for  his 
old  one,  and  adding  another  defendant,  and  afterwards  took  ex* 
ceptions  to  the  answer,  a  motion  to  take  the  exceptions  off  tfaelik 
was  reftised.* 

Some  doubt  was  formerly  entertained,  whether  a  plaintiff  did 
not,  by  moving,  upon  admissions  in  an  answer,  either  for  payment 
of  money  into  Court,  or  for  the  production  of  papers,  waive  his 
exceptions,  if  already  taken,  or  his  right  to  except,  if  he  had  not 
already  excepted ;  and,  in  consequence  of  this  doubt,  a  practice 
prevailed  of  making  such  motions,  "  without  prejudice."    In  the 


1  Irvine  v.  Viana,  M'Cle.  &  Y.  663. 
*  De  la  Torre  v.  Bernales,  4  Mad.  396. 


•  Taylor  v.  Wrench,  9  Yes.  31& 
«  Miller  v.  Wheatley,  1  Sim.  SM. 


] 
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Form  of 
exceptions. 


case  of  Lan&  v.  Pavl^  however,  Lord  Langdale  M.  R.  decided  C.  xvn.  §  4. 
that  the  plaintifTs  right  to  except  for  insufficiency,  was  not  waived 
by  his  moving  for  the  production  of  documents,  and  that  it  was 
not  material  that  the  notice  of  motion  should  be  made  expressly 
"without  prejudice  to  the  right  to  except. 

Exceptions  to  an  answer  for  insufficiency  must  be  in  writing,* 
and  must  be  signed  by  counsel ;  *  and  if  they  do  not  appear  to 
liave  been  so  signed,  they  may  be  ordered,  on  motion,  with  notice  ^SJjJ*.'*  ^^ 
to  the  plaintiff,  to  be  taken  off  the  file :  even  though  the  defendant 
has  taken  a  copy  of  them,  and  the  plaintiff  has  set  them  down  for 
hearing.*     They   must  also  specify,  that  the  answer  complained  Exceptions 
of  was  an  answer  to  the  bill.^    They  are  intituled  in  the  cause,  answer  was 
and  care  must  be  taken  that  they  are  properly  described  in  the  ^  ^^  ^^' 
heading :  otherwise,  they  may  be  suppressed  or  taken  off  the  file  Heading. 
for  irregularity.     Thus,*  where,  exceptions  having  been  allowed  to  - 
an  answer,  the  plaintiff  obtained  the  usual  order,  that  he  might 
he  at  liberty  to  amend  his  bill,  and  that  the  defendant  might 
answer  the  amendments  and  exceptions  at  the  fi|^me  time,  and 
amended  his  bill,  whereupon  the  defendant  put  in  a  second  answer,    • 
upon  which  the  plaintiff  took  exceptions  to  the  second  answer, 
and  described  them  as  exceptions  to  the  further  answer  to  the 
original  bill,  and  to  the  answer  to  the  amended  bill,  the  exceptions 
•were  held  to  be  irregularly  described,  and  were  ordered  to  be 
taken  off  the  file :  because  new  exceptions  cannot  be  taken  to  a 
further  answer  to  an  original  bill.*    The  present  practice,  however, 
in  such  a  case,  appears  to  be,  to  allow  the  plaintiff  to  amend  on 
payment  of  costs.' 

Formerly,  exceptions  for  insufficiency  appear  to  have  set  forth  Body, 
the  tenor  or  scope  of  the  bill,  and  the  substance  of  the  answer, 
and  then  to  have  proceeded  to  point  out  particularly  in  what  re* 
spect  the  answer  was  considered  defective ; '  but,  according  to  the 
modem  practice,  the  tenor  of  the  bill  and  substance  of  the  answer 
are  omitted,  and  the  plaintiff  proceeds  at  once  to  point  out,  specifi- 
cally, the  interrogatories  or  parts  of  the  interrogatories  which  are 
unanswered,  by  separate  exceptions,  applicable  to  each  part.*   Thus, 


1  3  Beav.  66,  69. 

s  Beanle^  78,  181 ;  Woods  «.  Morrell,  1 
John.  Ch.  108. 

*  Ord.  XVI.  1.  Exceptions  for  insuffi- 
ciency, as  well  as  those  for  impertinence, 
must  have  the  sijpiature  of  counsel^  thou^ 
there  is  no  positive  order  requiring  iL 
Yates  «.  Hardy,  Jac.  223;  Story  Eq.  PI. 
§  864;  Mitfoxd  £q.  PI.  by  Jeremy.  313. 

*  Yates  r.  Hardy,  Jac.  223.  For  form 
of  notice  of  motion,  see  Vol.  HI. 

ft  Earl  of  Lichfield  v.  Bond,  5  Beay. 
513,  614;  6  Jur.  1076.  For  form  of  excep- 
jtions,  see  Vol.  UI. 


•  Wjlliams  «.  Dayies,  1  S.  &  S.  426; 
and  see  oni^  pp.  769,  770. 

7  Earl  of  Lichfield  v.  Bond,  6  Beay. 
513;  6  Jur.  1076;  Bradstock  v.  Whatley, 
6  Beay.  61. 

8  See  2  Prax.  Aim.  508  tt  uq. ;  Cun. 
Cane.  137  tt  $e^. 

*  On  exceptions  for  insufficiency,  the 
particular  points  or  matters  in  ttie  bill 
^'hich  remain  unanswered,  or  which  are 
imperfectly  answered,  should  be  stated  in 
the  exceptions.  Stafford  v.  Brown,  4 
Paige,  88;  Mitford  Eg.  PI.  by  Jeremy, 
815 ;  Cooper  Eq.  PL  319 ;  Lubd  £q.  PL  87 ; 
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c.  XVII.  §  4.  where  several  questions  are  comprised  in  one  numbered  interrof- 
atory,  the  unanswered  questions  only  should  be  included  in  the 
exceptions ;  ^  and  where  a  plaintiff  complains  that  a  particular  in- 
terrogatory to  his  bill  has  not  been  answered,  he  must  state  the 
inteiTogatory  in  its  terms,  and  not  throw  upon  the  Gourt  tk 
trouble  of  determining  whether  the  expressions  of  the  exoeptioBS 
are  to  be  reconciled  with  the  interrogatory.'  It  is  not,  howercr, 
necessary  that  the  exception  should  follow  the  very  words  of  the 
interrogatory,*  provided  that  it  plainly  points  out  the  interrogstoiT 
to  which  it  refers,^  and  does  not  vary  therefrom  in  any  impiMtaot 
particular/ 

;  An  exception  for  insufficiency  may  be  allowed  as  to  part,  aid 
overruled  as  to  part.* 

Care  must  be  taken,  in  drawing  exceptions,  that  no  mistak« 
happen  therein :  for,  after  they  have  been  delivered,  no  new  excep- 
tion can  regularly  be  added.^  Cases,  however,  have  occnired, 
where  the  amendment  of  exceptions  has  been  permitted  on  tk 
ground  of  mistake ;  *  as  where  the  plaintiff's  solicitor,  for  the  pur- 
pose of  instructing  -his  counsel  in  drawing  the  exceptions,  sent  him, 
by  mistake,  the*  original  draft  of  the  bill,  instead  of  another  dzift 
from  which  the  bill  was  engrossed,  which  differed  materially,  aad 
the  mistake  was  not  discovered  till  it  was  too  late  to  rectify  iL* 
In  Nbrthcote  v.  Northcote^^  it  is  stated,  that  liberty  was  givei  to 
amend  exceptions  after  arguing  them ;  it  does  not,  however,  a]^)etr 
upon  what  ground  such  liberty  was  given. 

In  the  case  of  several  defendants  answering  separately,  exceptiou 
must  be  taken  to  each  answer ;  ^^  and  if  a  defendant,  who  has  an- 
swered jointly  with  another  defendant,  dies,  exceptions  may  be 
taken  to  the  answer,  as  being  that  of  the  survivor  only.** 

The  exceptions,  after  they  have  been  drawn  or  perused,  ^ 
signed  by  counsel,  must  be  written  on  paper  of  the  same  deso^ 


May  be 

pai^allv 

allowed. 

In  what 
cases  excep- 
Uons  may  be 
ameodea. 


Separate 
exceptions 
required  to 
separate 
answers. 


How  en- 
grossed, and 
signed  by 
connseL 


see  Dexter  v.  Arnold,  2  Sumner,  108. 
Material  and  necessary  matter  must  be 
explicitly  met  in  an  answer;  but  excep- 
tions, founded  on  verbal  criticisms,  slight 
defects^  and  omissions  of  inmiaterial  mat- 
ter, will  be  invariably  disallowed,  and 
treated  as  vexatious.  Jftaggott  v.  Henry, 
1  Edw.  Ch.  7.    See  form  inVol.  III. 

1  Hieginson  v.  Blockley,  1  Jur.  N.  S. 
1104,  v.  C.  K. ;  see,  however,  Hambrook 
«.  Smith,  17  Sim.  209,  212,  16  Jnr.  144; 
Hoffman  v.  Postill,  L.  R.  4  Ch.  Ap.  678, 
681. 

s  Hodgson  V.  Bntterfield,  2  S.  &  S.  286. 

^  Brown  v.  Keating,  2  Beav.  681,  688; 
4  Jur.  477. 

4  Woodroffe  v.  Daniel,  10  Sim.  248. 

*  Duke  of  Brunswick  v.  Duke  of  Cam- 
bridge, 12  Beav.  279,  280;  Esdaile  e.  Holy- 
neaux,  1  De  G..  &  S.  218 ;  Brown  v. 
Keating,  M  gup. 


^  Per  Lord  Hardwicke,  in  East  lobL 
Company  v,  Campbel,  1  Ves.  S.  247.  Ai 
exceptiou  bad  in  part  is  not  ncceiMrilr  * 
be  overruled.  Hoffmnn  v.  Po«tilL  L  K.  4 
Ch.  Ap.  678  ;  see  Van  RensaeUcr  r.  Bon, 
4  Paige,  174;  Tucker  v.  The  Chcsbiiv  S. 
R.  Co.,  21  N.  H.  87;  Mclntvn  «.  CiMi 
College,  6  Paige,  240;  HiggioMm  w.  Bbcft- 
ley,  iJur.  N.  S.  1104. 

7  Partridge  v.  Havcraft,  11  Ves.  671 

8  Dolder  e.  Bank'  of  England,  10  T» 
284.  The  application  may  be  made  kf 
summons,  which  most  be  served  «  ti 
solicitors  of  all  the  defendants  aflccted  kv 
the  exceptions.  For  form  of  siimmoM»Ki 
Vol.  III. 

9  Bancroft  «.  Wentworth,  dted  10  Tci. 
286,  n. 

10  1  Dick.  22. 

U  Sydolph  V.  Monkiiton,  2  Dick.  ON. 

^  Lord  Herbert  v.  Pnacy,  1  Dick.  2U. 
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tion  and  size  as  that  on  which  bills  are  printed.^    The  signature  of  C.  XVII.  §  4. 
counsel  is  affixed  to  the  draft,  and  copied  on  to  the  engrossment.*  "-^""y-^-^ 
The  exceptions  must  be  indorsed  with  the  name  and  place  of  busi-  J{^!!!!Li*3S' 
ness  of  the  plaintiff's  solicitor,*  or  with  the  name  and  residence  of  name,  &c.,  of 
the  plaintiff,  himself,  if  suing  in  person,*  and  with  the  address  for  P«"on  fiimg; 
service,  if  any,  as  in  the  case  of  other  proceedings  to  be  filed  at 
the  Record  and  Writ  Clerks'  Office.*    Formerly,  the  exceptions  and  be  filed 
were  only  delivered  to  the  clerk  in  Court  of  the  opposite  party,  ^^t  cierE' 
and  were  not  of  record ;  but  now,  they  must  be  filed  at  the  Record  Office,  uid 
and  Writ  Clerks'  Office,  and  notice  of  the  filing  thereof  must,  on  filing  given. 
the  same  day,  be  given  by  the  plaintiff  or  his  solicitor  to  the  de- 
fendant's solicitor,  or  to  the  defendant  himself^  where  he  acts  in 
person.*    If  the  plaintiff  does  not  give  due  notice,  the  exceptions  ConMqucnces 
will  not  be  thereby  rendered  invalid,  but  furthier  time  will  be  given  due  noS!**^ 
for  the  next  step,  on  the  application  of  either  party,  on.  payment 
of  costs  by  the  plaintiff.^ 
The  defendant  whose  answer  is  excepted  to,  should  take  an  office  Cop^  of  ex- 

A  .1  . .         •  ceptions. 

copy  of  the  exceptions.*  *^ 

After  the  filing  of  a  defendant's  answer,  the  plaintiff  has  six  Time  aUowed 
weeks  within  which  he  may  file  exceptions  thereto  for  insufficiency ;  *     '  excepting. 
and  if  he  does  not  file  them  within  six  weeks,  such  answer  on  the 
expiration  of  the  six  weeks,  will  be  deemed  sufficient.^*    Where  the 
plaintiff  desires  to  except  to  an  answer  filed  to  an  amended  bill,  to   * 
which  the  plaintiff  has  not  required  an  answer,  he  must  obtain  a 
special  order  for  that  purpose  within  fourteen  days  after  the  answer 
is  filed." 

By  the  original  practice  of  the  Court  the  plaintiff  might  obtain,  Leave  to  file 

after  time 

1  Ord.  6  March,  1860,  r.  16.    As  to  such  within  that  period,  the  answer  shall  be   expired, 

paper,  see  OrU.  Gl.  8,  ante,  p.  896.  deemed  and  taken  to  be  sufficient.**    See 

*  Ante^  p.  312.  the  17th  of  the  Rules  for  the  Regulation 

*  Ord.  III.  2.  of  Practice  in  Chancery  in  Massachusetts, 
«  drd.  III.  6.  bv  which  it  is  provided,  that  **  the  plaiutifT 
<  AfUtj  pp.  463,  454.  snull    reply,  or   file    exceptions,    or   set 

*  Ord.  XVl.  8.  Ihe  notice  must  be  down,  the  cause  tor  hearing  on  the  bill 
served  before  seven  o'clock  in  the  evening,  and  answer,  within  one  month  after  the 
exceptonSaturday,  when  it  muKt  be  served  answer  is  required  to  be  filed;  or  if  the 
before  two  o*ck>ck  in  the  afternoon,  or  answer  be  filed  before  it  is  required^  then 
the  service  will  be  deemed  to  have  been  within  one  month  after  written  notice  of 
made  on  the  following  day,  or  Monday,  as  such  filing;  and  if  he  fail  so  to  do.  a  de- 
the  case  may  be.  Ora.  A XXV II.  2;  anU,  cree  may  be  entered  for  the  dismissal  of 
p.  455.    For  form  of  notice,  see  Vol.  III.  the  bill,  with  costs/*    See  for  New  Hamp- 

7  Bimdstock  v.  Whalley,  6  Beav.  61, 62;  shire.  88   N.  H.  609,  Rule  20;  for  Maine^ 

see  also  Lowe  v.  WUliams,  12  Beav.  482,  87  Maine,  688,  Rule  8. 

484.  ^^  Ord.  XXXIXI.  12(8).  InNewHamp- 

*  Ord.  XXXVt.  1.  shire,  exceptious  will  be  deemed  waived,     ^ 

*  By  the  61st  Equity  Rule  of  the  United  unless  allowed  and  delivered  to  the  de- 
States  Courts,  it  is  provided,  that  "  after  fendHnt*s  solicitor  within  one  month  from 
an  answer  is  filed  on  any  iiile  day,  the  the  deliveiy  of  the. answer,  or  unless  ftir- 
plaintiiir  shall  be  allowed  until  the  next  ther  time  be  allowed  by  the  justice.  Rule 
succeeding  rule  day  to  file  Sn  the  clerk's  20  of  Chancery  Practice,  88  N.  II.  609. 
offl^  exceptions  thereto  for  insufiSciency.  ^^  Ord.  XVI.  6.  The  time  runs  strictly 
and  no  longer,  unless  a  longer  time  shall  flpom  the  fihng  of  the  answer,  and  not  from 
be  allowed  for  the  purpose,  upon  cause  the  acceptance  of  co»ts  of  a  contempt, 
shown,  to  the  Court  or  a  Judge  thereof;  Nicklin  v.  Patten,  4  Beav.  126;  6  Jur.647; 
and  if  no  exception  shall  be  filed  thereto  Coyle  v.  Alleyne,  16  Beav.  648;  but  the 
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C.  XVII.  §  4. 


Further  time 
to  file. 


Time  to  file, 
where  plea  or 
demurrer 
overruled, 


or  plea  or- 
dered to  stand 
for  answer. 


Vacations  not 
reckoned. 

No  excep- 
tions for 
insufficiency 
after  replica- 
tion. 

On  filing 
replication,  or 
service  of 
notice  of 
motion  for 
decree,  an- 
swer deemed 
8ufficient. 

Submission  to 
exceptions: 

Time  allowed 
to  submit; 


as  of  course,  an  order  to  deliver  exceptions  nunc  pro  tunc;  bat 
this  is  now  expressly  prohibited ;  ^  and  such  an  order  will  not  now 
be  made  even  by  consent.  If  necessary,  however,  a  special  order 
will  be  made,  that  the  plaintiff  may  be  at  liberty  to  file  exceptioiifl, 
notwithstanding  the  tune  for  filing  them  has  expired.'  The  appli- 
cation for  such  order  may  be  made  by  notice  of  motion,  or  by  sum- 
mons;' and  the  notice  or  summons  should  be  served  on  the 
solicitors  of  those  defendants  only  to  whose  answers  the  excep- 
tions are  to  be  filed.  By  consent,  such  an  order  may  ako  be 
made,  on  petition,  as  of  course,  at  the  Rolls.^  Further  tiine  to  file 
exceptions  may  also  be  applied  for-  by  summons  at  Chamben,* 
which  must  be  served  on  the  solicitors  of  the  defendants  to  wfaoae 
answers  exceptions  are  in  contemplation. 

If  a  plea  and  answer,  or  demurrer  and  answer,  have  been  filed, 
and  the  plea  or  demurrer  is  overruled,  the  time  for  excepting  to 
the  answer  for  insufficiency  is  six  weeks,  reckoned  fix>m  the  day  on 
which  the  plea  or  demurrer  is  overruled.* 

If  a  plea  is  ordered  to  stand  for  an  answer,  with  liberty  to  ex- 
cept, and  no  time  is  fixed  within  which  the  exceptions  are  to  be 
filed,  the  six  weeks  for  filing  the  exceptions  will  be  reckoned  from 
the  date  of  the  order  directing  the  plea  to  stand  for  an  ^axswerJ 

The  times  of  vacation  are  not  reckoned  in  the  computation  of 
the  time  allowed  for  filing  exceptions  for  insufficiency.'  No  excep- 
tions can  be  taken  to  an  answer  for  insufficiency,  after  replka- 
tion ;  ^  in  some  cases,  however,  the  Court  has,  on  special  applicatioa, 
permitted  the  replication  to  be  withdrawn,  and  exceptions  to  be 
then  filed.^^  If  the  plaintiff*  files  replication,  or  serves  notice  of 
motion  for  a  decree,  he  is  considered  to  have  admitted  the  answer 
to  be  sufficient,  and  cannot  compel  a  further  answer,  even  though 
the  first  has  been  found  insufficient.^^ 

The  defendant  may,  if  he  think  it  advisable,  submit  to  the*  ex- 
ceptions ;  and  >vhere  he  does  so  without  an  order  of  the  Court, 
the  answer  will  be  deemed  insufficient  from  the  date  of  the  sab- 
mission."  If  he  desires  to  prevent  the  exceptions  being  set  down 
for  hearing,  he  must  submit  to  them  within  eight  days  after  the 
filing  thereof.^'    The  submission  is  made  by  notice  to  the  plaintiff's 


times  of  vacation  are  excluded.     Ord. 
XXXVII.  13  (2). 

1  Ord.  XVl.  5. 

3  Biddulph  V.  Lord  Camoys,  9  Beav.  166. 

*  For  torms  of  notice  of  motioii  and  sum- 
mons, see  Vol.  111. 

*  For  form  of  petition,  see  Vol.  III. 

6  Ord  XXXVII.  17;  and  see  Nicklin  v. 
Patten,  vbi  stq>.  For  form  of  summons, 
see  Vol.  III. 

*  Esdaile  v.  Molyneux,  2  Coll.  614  ;  II 
Jur.  201. 

7  AnUj  p.  701.    Every  special  order  for 
eave  to  except  should  specify  tbe  time 


within  which  the  exoeptions  are  to  bs 
filed. 

8  Ord.  XXXYII.  18  (2);  bat  aee,  ■ 
ca«es  of  election,  Ord.  XLlL 

»  Ord.  XVI.  7. 

w  Wyatt's  P.  R.  201. 

n  Boyse  r.  Cokell,  18  Jur.  770,  V.  C  W. 

w  Ord.  XVI  18. 

i<  Jbid,  It  is  presumed  that,  ia  a  pnpff 
case,  further  time  to  sabmit  mav  be  OL- 
tained  on  summonB,  to  be  served  oa  tba 
piaintirs  solicitor;  see  Ord.  XXXViL  IT; 
and  see  Mayer  v.  Frith,  1869,  IL  164»  ler 
form  of  summons,  see  VoL  UL 


EXCEPTIONS   TO   ANSWERS. 


767 


solicitor,  and  payment  of  20«.  costs ;  ^  and  where  a  defendant,  not  C.  xni.  §  4. 
being  in  contempt,  submits  before  the  exceptions  are  set  down  for  ^"— ">'"^-' 
hearing,  he  has  fourteen  days  from  the  date  of  the  submission  '^^™®  ^?'    . 

,  °       ,  "^  answering  in 

within  which  to  put  in  his  further  answer;'  but  he  may  apply  for  such  case; 
further  time,  by  summons  at  Chambers,*  which  must  be  served  on  Further  time* 
the  plaintiff  ^s  solicitor,  but  not  on  the  solicitor  of  any  co-defendant.      ^^ 
If  the  deiendant  does  not  answer  Mrithin  the  fourteen  days,  or  ob-  Process,  on 
tain  further  time,  and  answer  within  such  further  time,  the  plain-  ^^er.^ 
tiff  may  sue  out  process  of  contempt  against  him.^ 

Where' two  or  more  defendants  put  in  a  joint  and  several  an-  Where  one 
swer,  which  is  excepted  to  for  insufficiency,  and  one  Or  more  of  defendants 
them  submit  to  the  exceptions,  the  others  may  have  them  argued.*  submits. 

If  the  defendant  does  not  submit  to  the  exceptions,  the  plaintiff  Where  de- 
may  set  them  down  for  hearing.*    The  exceptions  are  not.  Mow-  not^^bm^ 
ever,  to  be  set  down  before  the  expiration  of  eight  days  from  the  exceptions  to 
filing  thereof  unless,  in  a  case  of  election,  the  defendant  has,  by  for  heai^i^ 
notice  in  writing  required  the  plaintiff  to  set  them  down  within  j-^^ 
four  days  from  the  service  of  the  notice.^     The  exceptions  must  be  allowed, 
set  down  within  fourteen  days  from  the  filing  thereof;  otherwise, 
the  answer,  on  the  expiration  of  such  fourteen  days,  will  be  deemed 
sufficient.* 

The  Court  will,  however,  on  a  special  case  being  made,  allo^  EnUrgins  or 
exceptions  to  be  set  down  for  hearing  after  the  expiration  of  the  5^J*t^"^t. 
fourteen  days ;  *  and,  in  injunction  cases,  if  the  insufficiency  of  the  ting  down, 
answer  is  shown  as  a  cause  against  dissolving  the  injunction,  the 
Court  will  direct  the  exceptions  to  be  set  down  and  argued  tf&- 
stanter.^    Any  objection,  on  the  ground  that  the  exceptions  were 
not  set  down  in  proper  time,  should  be  taken  when  they  come  on 
for  hearing. 


1  Braithwaite*s  Pr.  129;  OM.  XL.  18. 
For  lorm  ot  sabniis«ion,  see  Vol.  III. 

3  Ord.  XVI.  9.  by  the  68d  Equity 
Buleof  the  United  States  Comts,  **  where 
czcepiions  shall  be  filed  to  the  answer  for 
insumciency,  within  the  period  prescribed 
bjr  these  rulf  s,  if  the  defendant  shall  not 
tnbmii  tu  the  same,  and  file  an  ameniJed 
answer  on  the  next  succeeding  rule  day, 
the  plaintiff' shall  forthwith  set  them  down 
for  a  hearing  on  the  next  succeeding  rule 
day  thereaiter,  before  a  Judge  of  the 
Court;  and  shall  enter,  as  ot  course,  in  the 
order  buoK  un  urder  for  that  purpose;  Rnd 
if  he  Fhtill  uut  sei  duwn  the  same  for  a 
bearing,  the  exceptions  shall  be  deemed 
abandoned  and  the  answer  shall  be  deemed 
sufficient." 

»  Ord.  XVI.  15;  Ord.  XXXVII.  17, 18. 
For  form  oi  summons,  see  Vol.  111. 

*  OrU.  XVI.  16.  in  New  Uamp>hire« 
**  if  the  defendant,  on  notice  of  exiepiions 
to  his  answer,  shall  deliver  to  the  plaintift's 
solicitor,  uefore  the  day  appointed  iitr  the 


hearing  thereon,  a  sufficient  answer,  the 
same  shall  be  received  without  costs.  If 
the  exceptions  are  sustained,  the  defendant 
shall  deliver  to  the  plaintiff's  solicitor  a 
full  and  complete  answer  thereto  within 
one  month,  and  pay  such  costs  as  the  jus- 
tice allowing  such  exceptions  shall  order; 
or  the  bill  snal  be  taken  pro  con/euo ;  but 
if  the  plaintiff  so  elects,  he  mu,y  move  for 
process  of  contempt  to  compel  an  answer.'* 
Kule  21  ot  Chancery  Practice,  88  N.  U. 
609. 

ft  Hinde,  268;  Wvatt^s  I*r.  204. 

•  18&  14  Vic.  c.*86,  §27.* 

1  OrU.  XVI.  11;  XLil.  6. 

8  Ord.  XVI.  12;  but  see  ante,  p.  766,  n. 
(18);  see  61st  Equitv  Kule  of  the  United 
btates  Courts,  and  the  l7th  of  tlie  Rules  of 
Practice  in  Chanceiy  iu  Uassachusetts ; 
antfj  766«  note. 

0  See  Tuck  v.  Rayment,  9  Beav.  88; 
Ord.  XXXVII.  17. 

i«  Hughes  V.  Thomas,  7  Beav.  684. 
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Times  of  va- 
cation, when 
reckoned. 


Exceptions: 
how  set 
down. 


Notice  of 
setting  down 


Papers  for  use 
of  Court. 


Hearing  ot 
exceptions : 

where  de- 
fendant does 
not  appear; 

where  plain- 
tiff does  not 
appear;  . 

where  neither 
party  ap- 
pears; 

where  both 
parties  ap- 
pear. 


The  times  of  vacation  are  not  reckoned  in  the  compntsdoii  of 
the  times  appointed  for  setting  down  exceptions  for  insuffictenej, 
except  where  the  time  has  been  limited,  in  a  case  of  election,  ii 
consequence  of  the  defendant  having  by  notice  in  writuig,  required 
the  plaintiff  to  s^t  down  the  exceptions  within  four  days  from  tk 
service  of  the  notice.^ 

Exceptions  to  answers  for  insofficiency  are  set  down  to  be  had 
before  the  Judge  to  whose  Court  the  cause  is  attached,^  on  prodne- 
tion  to  the  Registrars'  clerk,  at  the  order  of  course  seat,  by  thepUin- 
tiff  of  a  certificate  of  the  Clerk  of  Records  and  Writs  of  the  filing 
of  such  exceptions,  or  of  the  filing  of  a  further  answer.  Tbe 
plaintiff's  solicitor  must  indorse  the  certificate,  with  a  request  thit 
the  exceptions  be  set  down,  which  will  be  done  on  the  same  day 
that'  the  certificate  and  request  are  produced  to  the  B^istnn* 
clerk.'  The  exceptions  will  then  be  advanced,  and  put  in  tbe 
paper  for  hearing  on  an  early  day;  and  the  plaintiff's  solidtar 
must,  on  the  same  day  on  which  the  exceptions  are  set  down,  wm 
notice  thereof  on  the  defendant :  otherwise,  the  exceptions  will  be 
deemed  not  set  down.* 

Before  the  exceptions  come  on  to  be  heard,  the  solicitor  for  tlie 
plaintiff  should  leave  with  the  Usher,  for  the  use  of  the  Court,  two 
printed  copies  of  the  bill  and  answer,  and  a  copy  of  the  excep- 
tions, and  of  the  interrogatories  to  the  answers  to  whicb  the 
exceptions  are  taken.^ 

If  the  defendant  does  not  appear  at  the  hearing,  the  exoeptictt 
will  be  heard  expcurte^  on  production  by  the  plaintiff  of  an  oiSce 
copy  of  an  affidavit  of  service  on  the  defendant  of  the  notice  of 
setting  down  the  exceptions.*  If  the  plaintiff  does  not  appear,  the 
exceptions  will  be  overruled,  as  of  course,  with  costs,  on  p^oda^ 
tion  by  the  defendant  of  an  office  copy  of  an  affidavit  of  havisg 
been  served  with  the  notice  of  setting  down  the  exceptions.^  If 
neither  side  appear,  the  exceptions  will  be  struck  out  of  the  papei. 

Where  both  sides  appear,  the  plaintiff's  counsel  is  first  heard  in 

«  See  Davia  V.  Eari  of  Djaart.  I  Wi 
41,  M.  R.;  aud  Onl.  XXI.  VL  Kack»»- 
sel  should  be  ftxmiahed  with  pnntedcopin 
of  the  bill  and  answer,  aud  brief  copw  ■ 
the  ezoeptiooa  and  inieiTogatonet  sbvfB 
mentioned. 
*  For  form  of  affidavit,  see  Vol  IIL 
7  For  form  of  order,  see  Seton,  ISS7,5«. 
9 ;  and  for  form  of  affidavit,  tee  Vci  Wl 
In  Latouche  v.  Sampson,  cited  Scton,!^ 
it  was,  however,  held  that  the  exeqptioa 
being  in  the  paper,  and  the  dem^ 
pesent,  was  sufficient  proof  of  tbt  vu^ 
having  been  served;  so  that  the  sftin^ 
of  service  seems  to  be  unnecessaij  «k<>* 
the  plaintiff  is  tbe  defaulter. 


1  Ord.  XXXVII.  18  (2);  XLIl.  6. 

^  Ord.  VI.  4.  £zcepiion8  to  a  defend- 
ant's answer  in  South  Carolina  may  be 
heard  and  determined  by  the  Court  without 
the  intervention  of  a  Muster.  Satterwhice 
V.  Davenport,  10  Rich.  £q.  (S.  C.)  806.  In 
New  Hampshire,' exceptions  to  an  answer 
may  be  allows  by  a  justice,  a  copy  there- 
of and  a  notice  oi'  the  time  and  place  at 
which  the  same  will  be  heard  before  such 
justice,  being  sea^nably  given  to  the  de- 
fendant's solicitor.  Kuie  20  of  Chancery 
Practice. 

<  Ord.  XVI.  10;  Reg.  Regnl.  16  Mareh, 
1860,  rr.  1,  6.  For  form  of  request,  see 
Vol.  III. 

^  Ord.  XVI.  10.  For  form  of  notice,  see 
Vol.  III. 
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support  of  the  exceptions ;  then  the  counsel  for  the  defendant ; 
and  the  plaintiff's  counsel  is  entitled  to  a  reply.  The  Court  will 
then  dispose  of  the  exceptions,  hy  overruling  or  allowing  them,  in 
whole  or  in  part.^ 

No  exceptions  will  be  allowed  to  stand  over  for  an  indefinite 
period ; '  and  in  deciding  on  the  suflSciency  or  insufficiency  of  any 
answer,  the  relevancy  or  materiality  of  the  statement  or  question 
referred  to  is  to  be  taken  into  consideration.'  Either  party  has 
a  right  to  the  judgment  of  the  Court  upon  each  of  the  excep- 
tions.* 

If,  upon  the  hearing  of  the  exceptions,  the  answer  is  held  suffi- 
cient, it  will  be  deemed  to  be  so  from  the  date  of  the  order  made 
on  the  hearing.* 

If  the  first  or  second  answer  is  held  to  be  insufficient,  or  the  de- 
fendant (not  being  in  contempt)  submits  to  answer  the  exceptions 
after  they  are  set  down  for  hearing,  the  Court  may  appoint  a  time 
within  which  the  defendant  must  put  in  his  ftirther  answer ;  •  and 
if  the  defendant  does  not  answer  within  the  time  so  appointed,  or 
obtain  further  time,^  and  answer  within  such  further  time,  the 
plaintiff  may  sue  out  process  of  contempt  against  him.'  A  defend- 
ant, however,  who  is  in  contempt  for  want  of  a  further  answer, 
cannot  procure  an  enlargement  of  the  time  for  putting  in  his  fur- 
ther answer,*  unless  the  plaintiff  waives  his  right  to  object  to  the 
application  on  that  ground. 

If,  after  the  exceptions  have  been  allowed  or  submitted  to,  the 
plaintiff  desires  to  amend  his  bill,  he  may,  on  petition  at  the 
Rolls,^®  obtain  an  order,  as  of  course,  that  he  may  be  at  liberty 
to  amend  his  bill,  and  that  the  defendant  may  answer  the  amend- 
ments an<l  exceptions  at  the  same  time.^^  The  defendant  must  then, 
as  we  have  before  seen,^  put  in  his  further  answer,  and  his  answer 
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1  For  form  of  order,  see  Seton,  1256, 
No.  8. 

2  Or.1.  XXI.  18. 

*  Ord.  XVI.  4;  nee  <m<«,  pp.  717-719,  as 
to  ob;ection8  on  the  ground  of  wiint  of 
materitility. 

*  Kowe  V.  Garl^eon,  1  V.  &  B.  881; 
Afrar  t.  Gumev,  2  Mad.  889. 

»  Ord.  XVL  18. 

«  Ord.  XVI.  14;  see  Mnnchedter,  Shef- 
field, and  Lincolnshire  Riiilwnv  Co.  v. 
W<»rkHop  BoHrd  of  Health,  2  K*  &  J.  26. 

7  An  application  for  further  time  mtir 
be  made  nt  Chttmbers  by  summons,  which 
must  be  served  on  the  plaintiflTs  solicitor. 
For  form,  see  Vol.  III. 

«  Oni.  XIV.  15.  By  the  64th  Equity 
Rule  of  the  United  States'  Court«,  it  is  pro- 
vided, that  "  if,  ut  the  heuring,  the  excep- 
ti'  ns  shall  be  allowed,  the  detend:int  shall 
be  hound  t(»  put  in  a  full  and  complete 
AD-wer  thereto,  on  the  next  succeeding 
rule  day ;  i4herwii«e  the  plaintiff  shall,  a« 

VOL.  I. 


of  coarse,  be  entitled  to  take  the  bill,  so  fsr 
aa  the  matter  of  such  exceptions  is  con- 
cerned, as  confessed,  or,  at  his  election,  he 
may  have  a  writ  of  attachment  to  c<^impel 
the  defendant  to  make  a  better  answer  to 
the  matter  of  the  exceptions;  and  the  de- 
fendant, when  he  is  in  cust<jdy,up'tn  such 
writ,  shall  not  be  discharged  therefrom  but 
bv  an  ordor  ot  the  Court,  or  of  a  Judge 
thereof,  upon  his  putting  in  such  answer 
and  complying  with  such  other  terms,  ns 
the  Court  or  Judge  muy  direct " 

0  Wheat  V.  Graham,  6  Sim.  670. 

10  For  form  of  petition,  sew  Vol.  III. 

n  The  Court  (U.  States  C  C)  may,  for 
the  pnrpose  of  avoiding  unnecesMurv  de- 
lays, entertain  a  motion  to  amend  a  bill  in 
Equity,  Ht  the  same  time  that  exceptions  to 
the  answer  sre  filed,  a<d  may  require  the 
defendants  to  answer  the  amended  mntter 
and  the  exceptions  together.  Kittredge  v. 
Ciareindnt  Bank,  8  Story,  590. 

12  Ante,  p.  788. 
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may  defeat 
its  object 

If  second  or 
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insufficient, 
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tions must  be 
set  down ; 

otherwise, 
ftuther 
answer 
soffident. 

Form  of 
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tions. 


Papers  for 
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After  old 
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set  down, 
farther  time 
to  answer  to 
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Where  bill 
amended, 
new.  excep- 
tions may  be 
taken  to 
answer  to  the 
amendments. 


to  the  amendments,  within  fonrteen  days  after  service  of  the  inter- 
rogatories to  the  amended  bill.^  The  order  mast  be  Ber\'ed  od  the 
defendant's  solicitor ;  and  if  the  defendant  can  put  in  his  further 
answer  before  he  is  served  with  the  order,  he  will  deprive  the 
plaintiff  of  the  benefit  of  it,  and  it  will  be  discharged  for  irrego- 
larity,^  notwithstanding  the  defendant  has  notice  of  the  order  at 
the  time  he  files  his  further  answer.' 

If,  after  exceptions  allowed  or  submitted  to,  the  defendant  puts 
in  a  second  or  third  answer  which  the  plaintiff  considers  insof- 
iicient,  he  may  at  once  set  down  the  old  exceptions  for  hearii^' 
and  give  notice  thereof  to  the  defendant.^  If  the  plaintiff  does 
not  set  down  the  old  exceptions  within  fourteen  days  after  the 
further  answer  has  been  put  in,  it  will,  on  the  expiration  of  such 
fourteen  days,  be  deemed  sufficient.' 

The  plaintiff  must  state,  in  the  notice  of  setting  down  the  old 
exceptions,  the  particular  exception  or  exceptions  to  which  he 
requires  a  further  answer ;  ^  and  if  he  does  not  do  so,  he  may  he 
ordered  to  pay  the  costs  of  the  defendant  appearing  to  ol^ 
on  account  of  the  irregularity  of  the  notice.  Leave  will,  howerer, 
be  given  to  the  plaintiff  to  amend  the  notice,  and  set  down  the 
exceptions  again.' 

The  exceptions  so  set  down  come  on  for  argument  in  Court  at 
before  explained ;  and  previously  thereto  the  Judge  should  be  fur- 
nished with  a  printed  copy  of  the  further  answer,  in  addition  to 
the  former  papers. 

If  the  defendant  submits  to  the  old  exceptions,  which  have  been 
set  down  after  a  further  answer  has  been  put  in,  an  application  for 
time  to  put  in  a  ftirther  answer  should  not  be  made  at  Chambers: 
because,  by  consenting  to  that  course,  the  plaintiff  might  be  held 
to  have  waived  the  exceptions;  but  the  exceptions  should  be 
allowed  tp  come  on  for  hearing  before  the  Court,  and  a  time  will 
then  be  fixed  within  which  the  defendant  must  put  in  his  further 
answer.' 

No  new  exceptions  can  be  taken  to  a  second  or  third  ansirer. 
Where,  however,  the  bill  has  been  amended,  and  an  answer  is  sub- 
sequently filed,  the  plaintiff  may  file  new  exceptions,  q)edQFii$ 


1  Ord.  XXXVII.  6;  see  Bennington 
Iron  Co.  V.  Campbell,  2  Paige,  160. 

s  Mayne  V.  Hocbin,  1  Dick.  266;  Bethuen 
o.  Bateman,  ib  296;  Knox  v.  Svmmonds, 
1  Yes.  J.  b7,  88;  Paty  v.  Simpson,  2  Cox, 
892;  Partridge  v.  Haycralt,  11  Yes.  670, 
678;  Hemming  v.  Dingwall,  8  Beav.  102. 

8  Pariente  v.  Bensusan,  18  Sim.  622;  7 
Jur.  618. 

4  Ord.  XYI.  18. 

^  For  form  of  notice,  see  Vol.  IIL 

«  Ord.  XYI.  18,  16. 

T  Old.  XYI.  17.    See  notice  in  Vol.  IIL 


8  Tanner  v.  3tnitton.  15  Jar.  467,  V.C 
Ld.  C;  Thomas  v.  lUwlings.  26  6«t. 
846. 

9  Manchester,  Sheffield,  and  LiRcoSrUR 
Railway  Company  «.  The  Worktop  Bmn 
of  Health,  2  K.  &  J.  25.  It  voold  ha 
however,  that  the  plaintiff  and  ^^^^^^ 
may  agree  that,  to  save  expeaw,tbf  afffr 
cation  shall  be  made  by  summooot  Ou^ 
bers;  in  which  cMse,  the  order  sl)Oiil«<  ^ti'i 
that,  by  consent,  the  exceptions  >hail  att 
be  deemed  to  be  waiyed  or 
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the  interrogatories  to  the  amended  hill  which  he  does  not  think 
sufficiently  answered ;  but  such  new  exceptions  must  not  extend  to 
any  matter  which  was  contained  in  the  interrogatories  to  the  origi- 
nal bill.^  Where  the  bill  has  been  amended,  the  plaintiff  must  go 
before  the  Court  upon  the  old  exceptions,  as  they  apply  to  the 
original  bill,  and  upon  new  exceptions  as  to  the  new  matter  intro- 
duced by  the  amendments ;  in  such  case,  however,  he  may  have 
the  judgment  of  the  Court  upon  the  answer  to  the  amendments, 
with  reference  to  such  parts  of  the  original  bill  as  apply  to  them; 
and  if  the  original  words  apply  to  the  amendments,  the  Court,  in 
considering  whether  the  answer  is  sufficient  as  to  the  amendments, 
will  take  into  consideration  every  thing  in  the  amended  bill  that 
gives  a  construction  to  the  amendments,^ 

The  proceedings  in  Court  upon  exceptions  to  a  second  or  third 
answer  for  insufficiency  are  precisely  the  same  as  those  upon  excep- 
tions to  a  first.  The  Court,  however,  in  deciding  upon  the  excep- 
tions, will  not  look  at  the  second  or  third  answer  only,  but  will 
look  at  it  in  connection  with  the  preceding  answer.'  II*  the  Court, 
upon  looking  into  the  answers  in  the  manner  above  stated,  is  still 
of  opinion  that  no  sufficient  answer  is  given  to  the  matter  origi- 
nally excepted  to,  judgment  will  be  given  accordingly,  and  the 
exceptions  will  be  allowed. 

If  a  first  or  second  answer  is  held  insufficient,  the  Court  will,  as 
we  have  seen,  appoint  a  time  within  which  the  further  answer 
must  be  put  in ;  ^  but  in  the  case  of  a  third  insufficient  answer, 
this  is  unnecessary :  for,  in  such  a  case,  the  Court  may  order  the 
defendant  to  be  examined  upon  interrogatories  to  the  point  as 
to  which  it  is  held  to  be  insufficient,  and  to  stand  committed  until 
he  shall  have  perfectly  answered  the  interrogatories;  and  the 
defendant  must  pay  such  costs  as  the  Court  shall  think  fit  to 
award.^  After  a  third  answer  has  been  held  insufficient,  a 
fourth  answer  is  irregular,  and  will  be  ordered  to  be  taken  .oif 
the  file.' 

If  the  defendant  is  ordered  to  stand  committed,  a  copy  of  the 
order  of  committal  must  be  delivered  to  the  TipstafiT  of  the  Court, 
who  will  proceed  to  arrest  the  defendant.     If  the  defendant  is 
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1  Partridge  v.  Haycraft,  11  Ves.  670, 
681. 

*  Jb.  581. 

>  Farquhnrson  v.  Balfour,  T.  &  R.  189. 

*  Ord.  XVI.  14;  ante,  p.  769. 

«  Ord.  XVI.  19.  This  order  does  not 
apply  to  a  third  insufficient  affidavit  as  to 
documents.  Harford  v.  Lloyd,  2  W.  R.  687, 
V.  C.  W. ;  and  as  to  the  practice  in  the 
case  of  an  insufficient  answer  to  interroga- 
torlea,  exhibited  in  prosecuting  a  decree  at 


Chambers,  see  Hajward  v,  Haywsrd,  Kar 
Ap.  81;  see  also  AlliVey  v.  'Allfrey,  12 
Beav.  620.  By  the  19th  Rule  for  the 
Beg,  of  Prac.  m  Chan,  in  Miiss.,  upon  la 
second  answer  being  adjudged  insufficient, 
coats  shall  be  doubled  by  the  Court;  ana 
the  defendant  may  be  examined  upon  in- 
terrogatories and  committed  until  ne  shiUl 
answer  them. 

*  Liverpool  v.  Chippendall,  14  Jur.  801, 
V.  C.  E. 
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arrested,  he  should,  in  strictness,  be  taken  to  Whitecross  Street 
Prison ;  *  but  in  Farquharaon  v.  Balfour^  the  defendant,  bang  % 
gentleman  advanced  in  years,  was,  by  the  order  of  the  Court, 
allowed  to  remain  at  an  hotel  in  the  neighborhood  of  Iino(^'i 
Inn,  in  the  custody  of  the  Tipstaff  till  his  examination  shoold 
be  completed. 

If  a  defendant  should,  after  plea  overruled,  put  in  two  answen 
which  are  insufficient,  it  seems  the  plea  is  not  treated  as  an 
answer,  and  he  will  not  be  liable  to  the  consequences  of  a  third 
insufficient  answer.* 

If  a  plaintiff  having  obtained  the  order  that  the  defendant  be 
examined  upon  interrogatories,  means  to  exhibit  interrogatoriei) 
he  must,  if  the  defendant  is  in  custody,  do  so  immediately.*  The 
interrogatories  are  drawn  by  counsel,  but  must  be  settled  by  the 
Judge :  ^  care  being  taken  that  they  go  directly  to  the  points  as  to 
which  the  exceptions  are  sustained ;  and  the  Judge  must  deter- 
mine whether  they  have  a  direct  reference  to  those  points  or  not* 
The  subsequent  proceedings  would  seem  to  be  as  follows :  The 
interrogatories  having  been  settled  by  the  Judge,  a  £ur  oopj 
thereof  is  made  by  the  plaintiff,  on  paper  of  the  same  desciiptioo 
and  size  as  that  on  which  bills  are  printed ;  ^  and  the  signatare  ot 
the  Judge's  Chief  Clerk  is  obtained  to  a  memorandum  of  allow- 
ance in  the  margin  thereof  The  copy  so  allowed  is  left  at  the 
Judge's  Chambers,  and  notice  thereof  is  given  to  the  defendant  by 
the  plaintiff.'  The  defendant  may  then  procure  a  copy  of  the 
interrogatories  from  the  Chambers;  and  he  should  prepare  a 
written  answer  thereto ;  ^^  and  obtain  at  Chambers  an  appointment 
to  proceed  thereon.  On  attending  such  appointment,  the  defend- 
ant will  be  examined  on  oath  by  the  Judge,  who  will  compare 
the  proposed  answer  with  the  interrogatories,  and  determine 
whether  or  not  it  is  sufficient.  [  the  proposed  answer,  or  exanu- 
nation  as  it  is  called,  is  considered  insufficient  in  any  respect,  the 
defect  will  be  supplied  by  the  personal  examination  of  the  defend- 
ant by  the  Judge,  until  the  Judge  is  of  opinion  that  the  examina- 
tion is  sufficient.  The  examination,  when  completed,  will  be 
authenticated  by  the  signature  of  the  Judge's  Chief  Clerk ;  and 
he  will  transmit  the  inten'ogatories  and  examination  to  the  Reconl 
and  Writ  Clerks'  Office,  to  be  there  filed;"  and  notice  of  the  filing 


1  26  &  26  Yic.  c.  104,  §  2. 
■  8  See  T.  &  R.  184,  191,  198. 

<  Clotwnrthy  v.  Mellish,  1  Cha.  Ca.  279. 

4  Farquharaon  v.  Balfour,  T.  &;  R  191. 

6  See  16  &  16  Vic.  c  80,  §  26;  Hay- 
wanl  V.  Hay  ward,  Kav  A  p.  81.  For  form 
ot  interrogaforie*,  see  vol.  III. 

0  FarquhiirsoD  v.  Balfour,  T.  &  R.  208. 


7  Ord.  6  Mnr.,  1860.  r.  16.    A»  tonefc 
paper,  see  Ord.  IX.  8;  osi/e,  p.  3si6. 

^  For  form  of  memoranduni,  see  Vai. 
III. 

8  For  form  of  notice,  see  Vol.  HI. 
w  For  the  formal  parte,  see  Vol-  IIL 

U  :iee  Ord.  XXXV.  31.  The  examla^ 
tioti  doe«  not  require  the  signature  of  eoaa* 
sel;  Uraithwaiie's  i'r.  45. 
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thereof  must  be  given  by  the  defendant  to  the  plain tiffl*    The  C.  xvii.  §  4. 
defendant  ifi  entitled  to  be  attended  by  his  counsel  at  his  examina^  '^-^'v — -^ 
tion,  but  the  plaintiif  is  not  entitled  to  notice  of  the  defendant's  f^jj^^^*** 
being  under  examination,  and  has  no  right  to  attend.^  -atund  exam- 

The  defendant  having  passed  his  examination  to  the  satisfaction  *'**''**"• 
of  the  Judge,  may  apply  to  be  discharged  out  of  custody.    He  is  defendant:*^ 
not,  however,  entitled  to  be  discharged  until  the  plaintiff  has  had  ^**®° 
an  opportunity  of  perusing  the  examination,  in  order  that  he  may  fi^intiff 
be  satisfied  that  it  is  sufficient.'    The  plaintiff  has  also  a  right,  l^^^  *2e 
before  the  defendant  is  discharged,  to  see  all  the  documents  men-  examination, 
tioned  in  the  schedules,  or  referred  to  in  the  examination,  if  they  mentsr^' 
are  so  mentioned  or  referred  to  that,  in  the  case  of  an  answer,  they  fened  to. 
would  have  made  part  of  the  answer.* 

The  application  for  the  discharge  of  the  defendant  from  custody  Application 
is  made  on  motion,  notice  of  which  must  be  given  to  the  plain-  how  m»ieP" 
tiff; '  and  the  order  will  be  made  upon  payment  of  the  costs, 
charges,  and  expenses  occasioned  to  the  plaintiff  by  the  insufficient 
answer.* 

Where  the  defendant  submits  to  exceptions  for  insufficiency 
which  have  not  been  set  down  for  hearing,  he  must  pay  to  the 
plaintiff  20«.  costs ;   and  where  a  plaintiff  obtains  a  decree  with 
costs,  the  costs  occasioned  to  the  plaintiff  by  the  insufficiency  of  Costs: 
the  answer  of  any  defendant,  who  has  submitted  to  exceptions  for  ^ceptions 
insufficiency,  will  be  deemed  to  be  part  of  the  plaintiff's  costs  in  submitted  to, 
the  cause :  such  sum  being  deducted  therefrom  as  shall  have  been  down, 
paid  by  the  defendant,  upon  the  exceptions  to  the  said  answer 
being  submitted  to.^    It  must  be  recollected,  however,  that  this 
rule  will  only  apply  where  the  question  of  the  extra  costs  has  not 
been  disposed  of  by  the  Court  in  the  course  of  the  suit.* 

Under  the  old  practice  of  the  Court,  if  the  answer  was  reported  Where  set 
insufficient,  the  defendant  was,  if  it  was  a  first  answer,  to  pay  40«.  ^^^^ 
costs,  when  the  answer  was  put  in  by  the  defendant  in  person, 
but  if  put  in  by  commission,  60«. ;  if  it  was  a  second  answer,  the 
defendant  was  to  pay  60«.  costs;  upon  the  third  answer,  SOs. 
costs,  and  upon  the  fourth  answer  5/.,*  with  the  costs  of  the  con- 
tempt, if  the  plaintiff  availed  himself  of  the  right  of  commitment.^* 
It  seem^  that  the  present  practice  is  to  tax  the  costs  of  exceptions, 
and  they  are  considered  to  be  in  the  discretion  of  the  Court.^^ 
Where,  however,  the  exceptions  are  allowed,  the  costs  will,  in 

1  For  foni\  of  notice,  Me  Vol.  III.  f  Ord.  XL.  18. 

*  FarquhRmon  v.  Balfoar,  T.  &  R.  a03,  <  Poole  v.  Gordon,  C.  P.  Coop.  488;  8 
808;  see  Uayward  v.  Hay  ward,  Kay  Ap.       L.  J.  N.  S.  Ch.  266. 

81.  9  Bcamee*  OH.  182, 188. 

*  Farquharaon  v.  Balfoar,  T.  &  R.  201.         »  jind. ;  and  Beames  on  CkMts,  227. 

«  lb,  202.  U  18  &  14  Vic  o.  85,  §  82;   Morgan  & 

*  For  form  of  notice,  see  Vol.  IIL  Darey,  27. 
•T.&B.200. 
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In  what 
manner 
recovered. 


Appeal  lies 
from  order  on 
exceptions. 


general,  be  ordered  to  follow  the  decision :  because  the  defendant 
can  always  prevent  the  costs,  or  the  greater  part  of  them,  Ivy 
submitting  to  the  exceptions.^  Where  the  exceptions  are  orer« 
ruled,  the  costs  will  also,  in  general,  be  directed  to  follow  the 
decision.^  If  they  are  partially  allowed,  and  partially  overmled, 
the  costs  of  those  allowed  will  be  ordered  to  be  set  off  aguost 
those  overruled.'  If  no  direction  as  to  the  costs  is  given,  thej 
will,  under  the  present  practice,  be  costs  in  the  cause.^ 

Application  must  be  made  for  the  costs  on  the  hearing  of  the 
exceptions ; '  and  where  the  exceptions  are  allowed,  the  ooeti 
may  be  ordered  to  be  paid  immediately.*  Where  a  nisrried 
woman,  living  separate  from  her  husband,  filed  an  insaffideot 
separate  answer,*  leave  was  given  to  the  pkdntiff  to  apply  for  part 
of  the  costs  out  of  any  sums  which  might  come  to  her,  on  aoooimt 
of  her  separate  estate,  as  the  order  could  not  be  personally  eft- 
forced  against  her.^ 

Where,  on  a  sufficient  answer  being  filed,  the  plaintiff  has  bea 
ordered  to  pay  the  costs  of  a  bill  of  discovery,"  the  costs  of  excep- 
tions which  have  been  allowed  to  the  first  answer,  may  be  ordered, 
on  the  plaintiff's  ex  parte  application,  to  be  deducted  from  the 
costs  payable  to  the  defendant.* 

The  costs  of  insufficient  answers  are  recoverable  by  the  osaal 
process  of  subpoena  and  attachment,  or  hy  fieri  fadoB^  or  degii; 
and  if  a  first  or  second  answer  is  held  insufficient,  the  plaintiff  will 
not,  by  accepting  a  further  answer,  waive  his  right  to  the  ooeti 
alreiady  due  to  him  for  the  insufficiency  of  the  former  answer.^* 

An  order  of  the  Court,  allowing  or  overruling  exceptions,  maf 
be  appealed  from  in  the  usual  manner.^ 


1  Newton  «.  Dimes,  8  Jur.  N.  S.  588,  Y. 
C.  W. 

3  Stent  V.  Wickens,  6  De  G.  &  S.  884; 
B. «.  W.,  81  Beiiv.  842,  346;  S.  C.  laom. 
A.  9.  B.,  8  Jur.  N.  S.  1141.  By  the  65th 
Equity  Rule  of  the  United  States  Courts, 
it  is  provided,  that  **  if,  upon  argument, 
the  plaintifTs .  exceptions  to  the  answer 
shall  be  overruled,  or  the  answer  sbail  be 
adjudged  insufficient,  the  prevailing  party 
shall  be  entitled  to  all  the  costs  occasioned 
thereby,  unletis  otherwise  directed  by  the 
Court,  or  the  Judge  thereof,  at  the  hearing 
upon  the  exceptions." 

<  Willis  V.  Childe,  18  Beav.  454;  Dally 
0.  Woriiam,  82  Beav.  69;  Bridsewater  o. 
De  Winton,  9  Jur.  N.  S.  1270,  1272;  12 
W.  R.  40,  y.  C.  R. ;  see  Order  in  Seton, 
1256,  No.  8;  see  as  to  costs,  where  several 


questions  were  contained  in  the  mternf- 
atoiy  and  some  answered.  Lanctn  t. 
Waite,  1  W.  N.  828;  16  W.  R.  5S,  V.  a  L 
4  CroBsIey  v.  Stewart,  11  W.  B.  <N, 
V.  C  K> 

6  Earp  V.  Lloyd,  4  K.  &  J.  68;  Ooiricr 
v.  Stewart.  11  W.  R.  686,  T.  C  K.;  Bein 
©.  Rimell,  1  W.  N.  M,  V.  C  W. 

<  Thomas  9.  Rawlinsr,  27  Beav.  87& 

7  Pemberton  r.  M*GiU,  1  Jor.  X.  S. 
1046,  V.  C.  W. 

8  Se<«pos<,  Chap.  XXXIY.  §  2,  AOb  ^ 
Diicootry. 

*  Hughes  «.  Clerk,  6  Hare,  IM;  M 
see  now,  Thomas  r.  Rawiing,  27  B«T' 
875. 

i<>  Brotherton  «.  Chance,  Bmih.  S4. 

n  See  pott.  Chap.  XXXIl.,  RdmnM 
and  Afptak. 
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c.  xvn.  §  5. 


Section  V.  —  Further  Answers  —  Ansioers  to  Amended  £Uls, 


If  a  defendant,  not  being  in  contempt,  submits  to  exceptions  p«{«  ^^^ 
to  his  answer  for  insufficiency  before  they  are  set  down  for  hear-  swer,  when 
ing,  he  has,  as  we  have  seen,*  fourteen  days  from  the  date  of  the  ®^h*^-tted'to 
submission  within  which  to  put  in  his  further  answer ;  and  if  he  does  before  set 
not  answer  within  such  time,  or  obtain  further  time  and  answer        **' 
within  such  further  time,*  the  plaintiff  may  sue  out  process  of  con-  ©f  dSwdtT^^ 
tempt  against  him.' 

If  the  defendant  is  in  contempt,  no  time  is  allowed  him  to  put  Where  de- 
in  his  further  answer,  beyond  the  eight  days  from  the  filing  of  the  contempt  "* 
exceptions :  before  the  expiration  of  which  time  the  plaintiff  can- 
not, as  we  have  seen,  set  them  down  for  hearing ;  ^  a  defendant 
may  however  put  in  a  further  answer,  at  any  time,  pending  the 
exceptions/ 

I^  after  the  exceptions  are  set  down  for  hearing,  a  defendant,  if  excepti<mt 
not  being  in  contempt,  submits  to  answer,  or  if  the  Court,  holds  S>urt  ap^ 
the  first  or  second  answer  to  be  insufficient,  the  Court  may,  as  we  P*'*"*'  J*"** 
have  seen,  appoint  a  time  within  which  he  must  put  in  his  further  answer, 
answer ;  and  if  he  does  not  put  in  his  further  answer  within  the 
time  so  appointed,  or  obtain  further  time  and*  answer  within  such 
further  time,  the  plsdntiff  may  sue  out  process  of  contempt  against 
him.* 

If  the  defendant  submits  to  the  exceptions  after  they  are  set  Application 
down,  it  seems  that  they  should  be  allowed  to  come  on  for  hear-  ^j^^  ^^^  ^ 
ing,  and  an  application  be  then  made  to  the  Court  to  appoint  a  **»«  Court, 
time  within  which  the  defendant  must  put  in  his  further  answer.^  Where 
If  the  exceptions  are  allowed,  the  Court  will,  at  the  request  of  the  2low^**"* 
parties,  at  the  time  of  giving  its  decision,  appoint  a  time  within  Court  ap- 
which  the  defendant  i»  to  put  in  his  fiirther  answer.'  H^aSS?. 

IfJ  after  the  exceptions  are  allowed  or  submitted  to,  the  defend-  ^nien 
ant  desires  to  amend  his  bill,  he  may  obtain  on  petition,  as  defendant 
of  course,  at  the  Rolls,  an  order  that  he  may  be  at  liberty  to  answer   ^ 
amend  his  bill,  and  that  the  defendant  may  answer  the  amendments  *n^ndmenti 
and  exceptions  together.*    The  defendant  must  then,  as  we  have  tions 
seen,"  put  in  his  further  answer  and  his  answer  to  the  amended  ^K®^«'* 
bill,  within  fourteen  days  afler  service  on  him  of  the  interrogatories 

1  Ante,  p.  767.  ^  Manchester,  Sheffield,  and   Lincoln- 

s  See  tbtd.  shire  Radwav  Company  v.  Worktop  Bonrd 

•  Ord.  XVI  9, 16;  <nUe^  p.  767  note.  of  Health,  2'K.  &  J.  26;  but  see  onfe,  p. 

•  Or.l.  XVI.  8, 11;  trnte,  p.  767.  770,  n.  (9). 

^  Ingham  v.  Ingham,  9  Sim.  868;  2  Jnr.  *  AtUt^  p.  769. 

866.  *  AnU,  p.  769. 

•  Old.  XVI.  14, 16;  ante,  p.  769.  ^  AnU,  pp.  789,  769. 
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C.  XVII.  §  6 


Further  an- 
swer should 
only  extend 
to  unan- 
swered inter- 
rogatories; 


not  to  int«r- 
ro^tories  to 
original  bill ; 

unless  en- 
tirely new 
case  is  made 
by  amend- 
ments. 

Forms  of  fur- 
ther answers. 


to  the  amended  bill.^  If  the  defendant  pnt  in  a  further  answer 
only,  or  an  answer  to  the  amended  bill  only,  the  plaintiff  nuj 
move  to  have  it  taken  off  the  file,  unless  he  is  desirous  that  it 
should  remain  there :  in  which  case,  he  should  move  for  leave  Id 
issue  an  attachment.^  If  the  defendant,  after  exceptions  allowed,  put 
in  his  further  answer  to  the  original  bill,  before  the  plaintiff  serres  the 
order  for  him  to  answer  the  amendments  and  exceptions  at  the  same 
time,  he  will  deprive  the  plaintiff  of  the  benefit  of  the  order.' 

A  further  answer,  as  well  as  an  answer  to  an  amended  bill,  b  m 
every  respect  similar  to,  and  is  considei-ed  as  part  o^  the  answer 
to  the  original  bill ;  *  therefore,  a  further  answer  should  only  ex- 
tend to  the  interrogatories  which  have  not  been  answered  aheady; 
and  if  a  defendant,  in  a  further  answer,  or  an  answer  to  » 
amended  bill,  repeats  any  thing  contained  in  a  former  answer,  the 
repetition,  unless  it  varies  the  defence  in  point  of  substance,  or  is 
otherwise  necessary  or  expedient,  will  be  considered  as  imper- 
tinent ;  *  and  the  defendant  may  be  ordered  to  pay  the  costs  o^ 
casioned  by  the  introduction  of  such  impertinent  matter.^ 

The  defendant  need  not  answer  any  interrogatories  to  the 
amended  bill  which  have  been,^  or  might  have  been,*  put  to  the 
original  bill,  unless  the  plaintiff  has  amended  his  bill,  stating  a 
entirely  new  case :  for  then  the  defendant  must  answer  that  case, 
even  though  in  so  -doing  he  answers  some  of  the  interrogatories 
which  were  or  might  have  been  filed  to  the  original  bill* 

The  form  of  a  further  answer  and  of  an  answer  to  an  amended 
bill,  is  nearly  the  same  as  that  of  an  answer  to  an  original  UL 
If  it  be  an  answer  to  amendments  as  well  as  to  exceptions,  it 
must  be  entitled  *'  the  further  answer  of  A.  B^  the  above-named 
defendant,  to  the  bill  of  complaint  of  the  above-named  plaintit 
and  the  answer  of  the  same  defendant  to  the  amended  1»1I  of 
complaint  of  the  said  plaintiff."*^  Ifi  after  exceptions  to  the 
original  bill  are  allowed,  the  plaintiff  amends  his  bill,  and  the  de- 
fendant puts  in  a  further  answer  to  the  original  bill  and  an  answer 
to  the  amended  bill,  and  the  answer  is  again  held  insufficient, 
whereupon  the  bill  is  again  amended,  the  answer  should  be  en- 


1  Ord.  XXXVIL  6. 

s  De  Tnstet  v,  Lopez,  1  Sim.  11. 

<  Mayne  v.  Hocbin,  1  Dick.  256;  Be- 
thueii  V.  Bateroan,  Uf.  296;  Knox  v.  Svm- 
monds,  1  Ves.  J.  87,  88 ;  Paty  r.  SimpVon, 
2  Cox,  892;  Partridge  r.  Haycraft,  11  Ves. 
670,  578;  Hemming  v.  Dingwall,  8  Beav. 
102;  Pariente  v  Bensusan,  18  Sim.  622; 
7  Jur.  618. 

*  Story  Eq.  PI.  §868;  Bennington  Iron 
Co.  V.  Cnmpbeil,  2  Paige,  160;  Mitford  Eq. 
PI.  bv  Jeremy,  818. 

S  Bowen  v.  Idley,  6  Paige,  46 ;  Tmst  & 
Fire  Ins.  Co.  v.  Jenkini,  8  Paige,  690. 


«  16  &  16  Vic  c.  86, §  17.  Fortbepnc 
tice  as  to  impertinence,  see  tmU^ff-^ 
860. 

7  Wich  V,  Paricer,  22  Bear.  59;  1  J«- 
N.  S.  688;  mtfc,  p.729. 

«  Drakev.  Syme8,2De6.,F.&J-^: 
Dennis  r.  Rochussen,  4  Jar.  N.  S.  198,  V. 
C   W 

•  Mazerredo  r.  Maitland,  8  Mad.  61  ^ 

i«  Peacock  «.  Dnke  of  Bedford.  1  V.  k 

B.  186;  Braithwaite'a  Pr.  42;  sre  Beoai^r- 

toii  Iron  Co.  «.  CampbeU,  2  Fkige,  Ifi*;  Mi 

forms  in  YoL  IIL 
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titled  "  the  farther  answer  of  A.  B  ^  the  above-named  defendant, 
to  the  ori^nal  and  first  amended  bill  of  complaint  of  the  above- 
named  plaintiff,  and  the  answer  of  the  same  defendant  to  the 
secondly  amended  bill  of  complaint  of  the  said  plaintiff."  ^  It  is 
not  necessary,  in  answering  a  bill  which  has  been  amended  before 
answer,  to  call  it  an  answer  to  the  original  and  amended  bill ;  the 
most  correct  way  is  to  call  it  the  answer  to  "  the  amended  bill,"  or 
to  "  the  secondly  (or  thirdly)  amended  bill,"  only :  as  the  original 
bill  has  become  nugatory  by  thie  amendment,  and  the  defendant  is 
not  bound  to  notice  it,  either  in  an  answer  or  a  demurrer." 

Further  answei's,  and  answers  to  amended  bills,  must  be  pre- 
pared, signed,  taken,  filed,  and  printed  in  the  same  manner  as 
answers  to  original  bills.* 

If  the  plaintiff  has  vexatiously  required  an  answer  to  the 
amended  bill,  and  the  defendant  claims  the  costs  of  it  in  such 
answer,  and  asks  for  them  at  the  hearing,  the  Court  will  order 
them  to  be  paid  at  once.^ 

A  defendant  who  is  required  to  answer  an  amended  bill,  must 
put  in  his  plea,  answer,  or  demurrer  thereto,  not  demurring  alone, 
within  twenty-eight  days  firom  the  delivery  to  him  or  his  solicitor 
of  a  copy  of  the  interrogatories  which  he  is  required  to  answer ;  • 
and  if  an  answer  is  not  required  to  the  amended  bill,  a  defendant 
who  has  appeared  to  and  answered,  or  has  not  been  required  to 
answer,  the  original  bill,  but  desires  to  answer  the  amended  bill, 
must  put  in  his  answer  thereto  within  fourteen  days  after  the  ex- 
piration of  the  time  within  which,  if  an  answer  had  been  required, 
he  might  have  been  served  with  interrogatories  for  Ms  examina- 
tion in  answer  to  such  amended  bill,  or  within  such  farther  time 
as  the  Judge  may  allow.'  An  application  for  farther  time  must 
be  made  by  special  summons,  in  the  manner  before  explained.^ 


C.  XVII.  §  6. 


How  pre- 
pared, &». 


Costs,  where 
answer  to 
amended  bill 
is  vexaliouslj 
required. 

Time  for 
answering  ^ 
amended  Dill : 
when  interro- 
gated; 


when  not 
interrogated. 


Section  VL  —  Amefndmg  Answers  —  and  Supplemental 

Answers, 


After  an  answer  has  been  put  in  upon  oath,  the  Court  will  not,  in  what  cases 
for  obvious  reasons,  readily  suffer  any  alteration  to  be  made  in  it.'  Jtuowed:^^ 


1  See  Braithwaite^s  Pr.  42,  and  forms 
in  Vol.  III. 

>  Smith  V.  Biyon,  8  Mad.  428.  It  may 
be  called  "  The  answer  to  the  bill  of  com- 
plaint"   Rigbv  V.  Rigby.  9  Beav.  811, 818. 

*  See  ante,  |§  2,  8,  of  this  chapter. 

«  Cocks  r.  Stanley,  4  Jur.  N.  S.  942;  6 
Iw.  R.  46f  V.  C.  8. 

s  Ord.  XXXVII.  4;  ante,  p.  788. 

«  Ord.  XXXVII.  7.  This  gives  thirty 
days  from  the  date  of  senrice  or  the  amend- 


ed bill,  where  the  service  is  effpcted  within 
the  jurisdiction;  see  ante,  p.  740. 

T  AnU,  p.  741. 

*  See  Howe  v.  Russell,  86  Maine,  115; 
American  Life  Ins.  &  Trust  Co.  v.  Bayard, 
and  Same  v.  Sackett,  8  Barb.  Ch.  610; 
Vandenrere  «.  Reading,  1  Srockt.  (N.  J.) 
446.  In  Maine,  answers,  pleas,  and  rules 
may  be  amended  at  any  time  on  the  like 
terms  as  a  bill.  Rule  8,  Maine  Chanceiy 
Practice;  but  see  Howe  v.  Russell,  86 
Maine,  116. 
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where  mis- 
take or  error; 


C.  xyn.  §  6.  There  are,  however,  many  instances  in  the  books  in  wbid  it  v^ 
pears  that  the  Court,  upon  special  application,  has  allowed  the 
defendant  to  reform  his  answer.^  Thus,  where,  in  answer  to  a  titbe 
bill,  the  defendant  has  sworn  that  a  certain  close  contained  niiie 
acres,  he  was  permitted  to  amend  it  by  stating  the  close  to  contain 
seventeen  acres,  even  though  issue  had  been  joined ; '  so,  where, 
owing  to  the  mistake  of  the  engrossing  clerk,  the  words  *^her 
shares ''  had  been  introduced  into  an  answer  instead  of  '^tm 
shares,''  the  answer  was  allowed  to  be  taken  off  the  file  and 
amended,  though  a  service  had  been  made ; '  and  where  theiv 
has  been  a  mistake  in  the  title  of  the  answer,  an  amendment  of 
it  has  been  permitted,^  even  though  opposed  by  the  plaintiff* 

The  Court  has  also  allowed  a  defendant  to  amend  his  ansvcr 
where  new  matter  has  come  to  his  knowledge  since  it  was  pot  in,* 
or  in  cases  of  surprise,  as  where  an  addition  has  been  made  to  titf 
draft  of  the  answer  after  the  defendant  has  perused  iO  In  lii» 
manner,  where  a  plaintiff  having  drawn  the  defendant  into  an 


where  new 
matter  dia- 
oovered, 

or  sarpriae, 

or  misrepre- 
•entatlon. 


^  Cnmpionv.  Kille,  1  McCarter  (N.J.) 
229,  282.  In  matters  of  form,  or  mtstakea 
of  dates,  or  verbal  inaccuracies.  Courts  of 
Equity  are  very  indulgent  in  allowing 
amendments  of  answers;  but  it  is  only 
under  veiy  special  circumstances,  that  a 
defendant  can  be  allowed  to  make  an^ 
material  alteration  in  his  answer,  af^er  it 
has  been  put  in.  See  M'Kim  «.  Thomp- 
son, 1  Bland,  162 ;  Bowen  v.  Cross,  4  John. 
Ch.  876;  1  Barb.  Ch.  Pr.  168,164;  Smith 
V,  Babcock,  8  Sumner,  688;  Burden  v. 
M*Elmoyle,  1  Bailey  £q.  876;  Western 
Reserve  Bank  «.  Stryker,  1  Clarke,  880 ; 
Cock  V.  Evans,  9  Verier,  287,  288;  Giles 
V.  Giles,  1  Bailey  Eq.  428;  Caster  v.  Wood, 
1  Bald.  289;  Cullowav  v.  Dobson,  1  Brock. 
119;  Liggon  v.  Smith,  4  Hen.  &  M.  406; 
CofTman  «.  Allin,  Litt.  Sel.  Ca.  201;  Ma- 
son V.  Debow,  2  Hayw.  178;  Flora  v.  Bop;- 
ers,  4  Hayw.  202;  Jackson  v.  Cutright, 
6  Munf.  808;  Beach  v.  Fulton  Bank,  8 
Wend.  674;  Hennings  «.  Conner,  4  Bibb, 
299;  Tavlor  v,  Bogert,  6  Paige,  83.  This 
subject  1%  treated  at  length  in  Story  Eq. 
PI. *§§  896-901;  also  in  Smith  v.  Babcock, 
ubin^fra ;  Williams «.  The  Savage  Manuf. 
Co.,  8Md.  Ch.  Dec.  418;  Tillinghast  «. ' 
Champlin,  4  R.  I.  128;  Howe  v.  Russell, 
86  Maine,  116;  Vnndervere  v.  Reading,  1 
Stockt  (N.  J.)  446. 

By  the  60th  of  the  Equity  Rules  of  the 
United  States  Courts,  it  is  provided  tha^ 
'*  after  an  answer  is  put  in,  it  may  be 
amended  as  of  course,  in  any  matter  of 
form,  or  by  filling  up  a  blank,  or  correcting 
a  date,  or  reference  to  a  document,  or  other 
email  matter,  and  be  resworn  at  any  time 
before  a  replication  is  put  in,  or  the  cause 
is  set  down  for  a  hearinir,  upon  bill  and 
answer.  But  after  replication,  or  such  set- 
tiog  down  for  a  hearing,  it  shall  not  be 
amended  in  any  material  matters,  as  by 
adding  new  facts  or  defences,  or  qualifying 


or  altering  the  ori^nal  statements,  einft 
by  special  leave  of  the  Court,  or  the  )t^ 
thereof,  npon  motion  and  cause  «hA«i  rf> 
ter  due  notice  to  the  advene  paitr.np- 
ported,  if  reouired.  by  affidnvit.  And  is 
every  case  where  leave  is  so  gTtiite',fr« 
Court  or  the  Judge  g^ntinc  the  Mine,  vtf 
in  his  discretion,  reauire  that  tbeMScte 
separately  engros«ea  and  ad«)«d  uti^ 
tiuct  amendment  to  the  (irigtaal  sbiw.n 
as  to  be  distinguishable  th4>relit>m."  Ai 
amendment  changing  the  whole  g*«s^* 
defence  set  up  in  the  first  answer  vUl  i»t 
be  allowed.  Western  Resene  B«'>k  9. 
Stryker,  laarke,  880.  Where  sB<s>tv 
is  amended,  the  old  answer  most 
on  file  as  originally  pat  in.    IhH. 

Where  the  defendant  basnb'ais 
to  file  an  amended  answer,  he  »  not  ti 
t>e  considered  as  having  pat  ia  aaj  saM*< 
until  such  amended  answer  faa«  Ires  fki 
White  v.  Hampton,  9  Iowa  (1  Wiih.).!^ 

>  Bemey  v.  Chambers,  Banb.  S4S;  M 

see  Montague  v. ,  cited  A.  a^  isil 

Gwil.  674,  n.  (6). 

•  CountesK  of  Gainsbomugh  r.  CiiW. 
2  P.  Wms.  424,  427;  but  see  V«»kft« 
9.  Beading;,  1  Stockt.  (N.  J.)  444. 

4  White  9.  Godbold,  1  Mad.  S»:  Pei* 
cock  «.  Duke  of  Bedford,  1  Y.  &  B.  W: 
Thatcher  v.  Lambert,  6  Hare,  W. 

«  Attorney- Gent>ral  «.  Cnrpotrm* 
Worcester,  2  Phil.  8;  1 C  P.Owp.tC* 
18. 

<  PaUerson  «.  Slaughter,  Ank  »^ 
Welh  t>.  Wood,  10  Vea.  401;  anH  ««  w 
marks  on  Patterson  «.  Slanyrhltr,  is  K^ 
«.  Gilmore,  1  Phil.  528;  Titlii^M  » 
Champlin,  4  R.  1. 128. 

T  Chute  V.  Udy  Dacn,  1  Eq.  Cs.A^ 
20,  pi.  4,  especially  where  the  «■>**'  T 
not  been  sworn  to.*  Taylor  «.  OoM  &  l*** 
(Porter)  246^ 
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agreement,  whereby,  for  300/^  he  was  to  relinquish  to  the  plaintiff  C.  XVII.  §  6« 
all  his  right  and  interest  in  a  certain  estate  which  had  been  left  to  *•-    y    — ' 
him,  filed  a  bill  to  have  the  agreement  performed,  to  which  the 
defendant  put  in  an  answer  confessing  the  agreement,  and  submit- 
ting to  have  it  performed,  but,  afterwards  discorering  that  the 
estate  was  of  several  thousand  pounds'  value,  he  applied  for  leave 
to  take  his  answer  off  the  file,  and  to  put  in  another,  leave  was 
granted.^    The  Court  has  also  permitted  a  defendant  to  amend  an  By  limiting 
answer,  by  limiting  the  admission  of  assets  contained  therein,  asMtT^^'^ 
where  it  was  clearly  established  that  such  admission  had  been 
made  by  mistake,  and  through  the  carelessness  of  the  solicitor's 
clerk.* 

The  Court,  however,  has  never  permitted  amendments  of  this  Not  where 
nature,  where  the  application  has  been  made  merely  on  the  ground  rectiy  suted, 
that  the  defendant,  at  the  time  he  put  in  his  answer,  was  acting  ^  ^^  ™"* 
under  a  mistake  in  point  of  law ;  and  not  on  the  ground  of  a  fact 
having  been  incorrectly  stated.*    Thus,  where  a  defendant,  who 
was  an  executor,  had  admitted  himself  accountable  for  the  surplus, 
and  it  was  afterwards  found  that  the  circumstances  of  the  case 
were  such  that  he  would  have  been  entitled  to  it  himself,  permis- 
sion to  amend  was  refused.^    So,  where  a  defendant  had,  by  his 
answer,  admitted  the  receipt  of  a  sum  of  money  from  his  father  by 
way  of  advancement,  and  refused  to  bring  it  into  hotchpot,  he 
was  not  permitted  to  amend  his  answer  as  to  the  admission, 
although  he  swore  that  he  made  it  under  a  mistake  as  to  the  law 
of  the  case.* 

The  Court  will  also  reftise  to  permit  an  amendment  of  an  answer,  ^^  where  a 
after  an  indictment  for  perjury  preferred  or  threatened,  even  pending.**" 
though  it  consider  it  to  be  clear  that  the  defendant  did  not  intend 
to  peijure  himself,  and  had  no  interest  in  so  doing.* 

From  the  above  cases  it  appears,  that  it  was  formerly  the  general 
practice  of  the  Court,  if  it  saw  a  sufficient  ground  for  so  doing,  to 
permit  the  defendant  to  amend  his  answer.    Lord  Thurlow,  how-  Supple- 
ever,  as  it  seems,  introduced  a  better  course  in  cases  of  mistake :  JJ^^  ^n^u 

of  amending: 


1  Alphas.  Payman,!  Dick.  88._So where  >  Dagly  v.  Crump,  ib.    85;    aQd_»ee 

Cooper  V.  Uttoxeter  Bi  "  " 
to  nurchary^  and  fal-ify  an  account,  was      H.  680;  Hughes  v.  Bloomer.  9  Paige,  269. 


an  order,  aranting  to  tlie  plaintiflTthe  right       Cooper  v.  Uttoxeter  Burial  Board,  1  H.  & 


appealed  fh>m,  and  the  appellate  Court  *  Branch  v.  Dawson,  9  Geo.  698.    So 

remanded  the  cause  for  tiie  purpose  of  t>av-  where  there  has  been  a  decree  to  account, 

ing  the  pleadings  amended,  and  for  further  the  defendant  will  not  be  permitted  to 

proceedinirs,  and  extended  the  right  to  »ur-  amend  his  answer  so  as  to  embrace  the 

charge  and  falsify  the  account  to  both  par-  defence  of  the  Statute    of   Limitations, 

ties,   prttvided  the  defendant's  amend<*d  McRea  v  David,  7  Rich.  Eq  (S.  C)  876. 

{>leadings  should  warrant  such  extension,  <  Rawlins  v.  Powel,  1  P.  \Vms.  298;  see, 

t  WHS  held  that  the  defendant  could  amend  however,  Brown  v.  Lake,  1  De  O.  &  S.  144. 

bis  answer  so  as  to  surcharge  and  falsify  in  ^  Pearce  «.  Grove,  Amb.  66;  8  Atk.  622. 

respect  to  matters  known  to  him  at  the  ^  Earl  Vemey  v.  Macnnmara.  1  Bro.  C 

time  of  filing  bis  original  answer.    Wil-  C.  419;  Pbelpa  v.  Prothero,  2  De  G.  &  S. 

lisms  V.  The  Savage  Hanuf.  Co.,  8  Md.  874. 
Ch.  Dec.  418. 
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Permitted 
in  cases  of 
mistake; 

or  of  igno- 
rance, 


or  of  subse- 
uent  events 
occurring. 


Court  veiy 
cautious  in 
allowing 
supplemental 
answer; 


not  taking  the  answer  off  the  file,  bat  permitting  a  sort  of  supple- 
mental answer  to  be  filed,  and  by  that  course  leaving  to  the  parties 
the  efiect  of  what  has  been  sworn  before,  with  the  explaostioi 
given  by  the  supplemental  answer.^ 

This  practice  has  been  since  adopted,  in  all  cases  in  whicb  it  b 
wished  to  correct  a  mistake  in  an  answer  as  to  a  matter  of  fivt;' 
and  it  is  not  confined  to  cases  of  mistake  only,  but  has  bea 
extended  to  other  analogous  cases :  as  where  a  defendant,  at  tk 
time  of  putting  in  his  original  answer,  was  ignorant  of  a  particdar 
circumstance,  he  has  been  permitted  to  introduce  that  circnmstaDce 
by  supplemental  answer,"  even  though  the  information  was  ob- 
tained by  a  violation  of  professional  confidence.*  And  where  a 
defendant  had  wished  to  state  a  fact  in  his  original  answen  b« 
had  been  induced  to  leave  it  out  by  the  mistaken  adnce  of  fci 
solicitor,  he  was  allowed  to  state  it  by  supplemental  answw.* 
Again,  where,  subsequently  to  the  filing  of  the  answer,  events  W 
occurred  which  the  defendant  was  advised  ought,  for  the  purposa 
of  his  defence,  to  appear  -on  the  record,  he  was  allowed  to  stale 
them  by  means  of  a  supplemental  answer.* 

Although  the  Court  will,  in  cases  of  mistake,  or  other  ca«s  d 
that  description,  permit  a  defendant  to  correct  his  answer  bj  si^ 
plemental  answer,  it  always  does  so  with  great  difficulty,  where  a 
addition  is  to  be  put  upon  the  record  prejudicial  to  the  plaintiiP 


1  Per  Lord  Eldon,  in  Dolder  v.  Bank  of 
England,  10  Yes.  285;  and  see  Jennings 
V.  Merton  College,  8  Ves.  79;  Wells  v. 
Wood,  10  Ves.  401;  Phelps  w.  Prothero,  2 
De  G.  &  S.  274;  12  Jur.  783;  see  Bowen 
V,  Cross,  4  John.  Ch.  876 :  Vandervere  v. 
Reading.  1  Stockt  (N.  J.)  446;  1  Barb. 
Cb.  Pr.  166,  166;  Howe  r.  Russell,  86 
Maine,  124;  Edwards  v.  M*Lear,  2  V.  & 
B.  266;  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  270. 
A  supplemental  answer,  to  correct  an  error 
in  the  ori^nal  answer,  will  not  be  allowed 
except  with  great  caution,  and  always  on 
equitable  terms  as  to  costs  and  furnishing 
copies  gratis.  Western  Reserve  Bank  v. 
Stryker,  1  Clarke,  880.  When  a  supple- 
mental answer  is  put  in,  the  old  answer 
must  remain  on  file  as  it  was  orifrinallv  put 
in.  Murdock's  Case,  2  Bland,  261 ;  West- 
em  Reserve  Bank  v,  Stirker,  1  Clarke, 
880.  An  application  will  not  be  enter- 
tained to  file  a  supplemental  answer  to 
change  the  whole  ground  of  defence  setup 
in  the  first  answer.  Murdock*s  Case,  2 
Bland,  261;  Western  Reserve  Bank  v. 
Strykeri  1  Clarke,  880.  The  defendant 
will  not  be  allowed  to  amend  hfs  an^^wer 
after  the  opinion  of  the  Court,  and  the  tes- 
timony have  indicated  in  what  reepect  it 
may  be  modified  so  as  to  effisct  his,  pur- 
pose. CoUoway  v.  Dqbson,  1  Brock'  110. 
A  defendant  is  not  allowed  to  file  a'sup^le- 
mental  answer  for  the  purpose  of  settmg 


up  an  important  fact,  which  kts  uin 
since  the  nling  of  the  orifdo^l  annrcr.  « 
should  file  a  bill  in  the  nature  of  atoH*' 
mental  bill.  Tavlor  v.  Titos,  2  Edv.  CL 
136;  Story  Eq.  R  §  908. 

*  Strange: V.  Collina,  3  V.  &  B.  WL^ 
Taylor  v.  Obee,  3  Pri.  88;  Ridkr  c.  Okfft 
Wightw.  82;  SwaUow  v.Day,lOQam: 
9  Jur.  806;  Bell  v.  Danmoie,  T  B^t.M 
287;  Cooper  V.  Uttoxeter  Banal  B»tfil 
H.  &  M.  680;  Moonce  r.  Bjm,  H  6* 
180;  TilUnghastv.  Champlio,  4  R.  L  ^ 

8  Jackson  v.  Parnh,  1  Sim.  M&,  W- 
Tidswell  v.  Bowrer,  7  Sim.  64;  a^C«« 
V.  Barr,  2Mer.  67,  60;  FranVliadrOi* 
end,  9  Sim.  866;  2  Jar.  886:FaliA* 
Gilmore,  8  Beav.  154;  9  Jar.  1;  1  M 
622,628;  9  Jar.  265;  Chadwickv.T«iK 
84  L.  J.  Ch.  62,  M.  R. ;  Tahm^  «•  M. 
0  Paige,  410 ;  Suydam  v.  TnuMteb.  I  K^ 
Lean,  450. 
4  Raincock  «.  Tonng,  16  Sim.  lA 
«  Nail «.  Punter,  4  Sun.  474, 4«.     . 

*  Stamp*  V.  Birminichaffl  k  Stoar  Va- 
ley  Railway  Compafiy,  2  PhiL  «*•■  ?♦• 
Anon. ,  Hopk.  27 ;  Smith  «.  Smith,  4  N|L 
182. 

7  Where  the  purpose  of  the  ■>■•*■* 
is  not  to  correct  any  mistake  or  watt^ 
ment  in  the  original  answer,  bat  tmrt* 
substantially  a  new  ground  of  (1<A«> ' 
the  hearinir,  it  will  not  be  pemitle^  O^ 
pioQ  «.  Kiile,  1  McCaiter  lS.h\1»,Vi 
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though  it  will  be  inclined  to  yield  to  the  application,  if  the  object  C.  xvn.  §  6. 
is  to  remove  out  of  the  plaintiff's  way  the  effect  of  a  denial,  or  to  ^^*^^  — ^ 
erive  him  the  benefit  of  a  material  admission.^    Therefore,  where  pot  flowed 

to  FU86 

the  application  was  made  for  the  purpose  of  enabling  the  defend-  defence  of 

ant  to  raise  the  Statute  of  Limitations  as  a  defence,  leave  to  file  Limitations, 

a  supplemental  answer  was  refused;^  and  where  the  defendant 

had,  by  his  original  answer  to  a  bill  for  the  specific  performance  of 

a  contract,  admitted  that  he  took  possession  o;f  the  whole  property  nor  to  gaali^ 

in  pursuance  of  the  contract,  but  afterwards  applied  for  leave  to  J^JUJJJo^ 

put  in  a  supplemental  answer  to  limit  the  admission  to  part  of  the 

premises  only,  upon  affidavits  of  mistake,  the  motion  was  refused : 

unless  the  defendant  would  state  upon  oath,  that  when  he  swore 

to  the  original  answer,  he  meant  to  swear  in  the  sense  in  which 

he,  by  the  application,  desired  to  be  permitted  to  swear  to  it.' 

An  application  for  leave  to  file  a  supplemental  answer  is  made  Application: 
upon  motion  or  by  summons/    The  summons  or  notice  of  motion  ^^ow  made, 
must  be  served  on  the  plaintifi^  and  must  specify  the  facts  intended 
to  be  stated  in  the  proposed  supplemental  answer,  and  be  sup-  Evidence  in 
ported  by  afiidavit  verifying  the  truth  of  the  proposed  supplemen-  ""PP®^ 
tal  answer,  specifically  stating  the  facts  intended  to  be  placed  on 
the  record,*  and  showing  a  sufficient  reason  why  they  were  not 
introduced  into  the  original  answer.^    The  defendant  must  also, 
it  seems,  produce  a  full  copy  of  the  intended  supplemental  answer,^ 
for  the  inspection  of  the  plaintiff.' 

In  making  an  application  for  leave  to  file  a  supplemental  an-  a  case  for 
swer,  the  defendant  must  also  make  a  case,  showing  that  justice  ^**"°*^^f'i^ 
requires  that  he  should  be  permitted  to  alter  the  defence  already  shown. 
on  record ;  and  even  where  a  defendant  applied  for  leave  to  file  a 
supplemental  answer  for  the  purpose  of  making  an  admission  in 


1  Edvnrds  v,  M*Leav,  a  V.  &  B.  266. 
Lord  Eldon  in  this  case,  as  well  as  in 
Strange  r.  ('ollins,  t^.  166,  appears  to  have 
been  of  opinion,  that  a  supplemental  an- 
swer ought  not  to  have  any  effect  upon  an 
indictnieit  fiir  perjure"  upon  the  original 
answer;  but  see  King'r.  Carr,  1  Sid.  418; 
2  Keb  616;  sec  Phelp«  v,  i*rothero,  2  De 
(t.  &  Sm.  27b;  Swallow  r.  Daj,  2  Coll. 
188;  Hughes  r.  Bloomer,  7  Paige,  269. 

«  Percival  v.  Caney,  14  Jur.  47«,  V.  C. 
K.  B. 

>  Live^ey  r.  Wilson,  1  V.  &  B.  149;  see 
al^o  Greenwo'  d  v.  Atkinson,  4  Sim.  64, 
6*4;  Murdock's  Case,  2  Bland,  461;  Van- 
dervere  r.  Reading,  1  Stockt.  (N.  J.)  446. 
A  UetVrniiant  will  not  be  Hltowed  to  file  a 
supfilemcntui  answer  contiadirting  the 
sta  >  emeuts  in  the  first  auKwer.  Green  wood 
r.  Atkinson,  4  Sim.  61;  see  IhuniHs  f. 
Vioit  rs  of  Frederick  Co.  School,  7  Gill  & 
J.  869. 

*  For  fonns  of  notice  of  motion  and  ''um- 
mo.  s,  see  Vol.  III.;  for  Ordbr  or  Sum- 


mons see  Bovill  v.  Clark,  Y.  C.  W.,  at 
ChamberB,  28  Nov.,  1866,  Reg.  Lib.  A. 
2221;  nnd  see  Seton,  46.  it  seems,  how- 
ever, from  Churruti  v.  Frewen,  L.  R.  1  Eq. 
288,  y.  C.  K.,  that  the  application  should 
be  made  by  motion  only. 

^  Curling  v  Marqurs  Townshend,  19 
Ves.  628,  631;  Smith  v.  Hartley.  6  Beav. 
482;  Haslaro.  ltollis,2  Beav. '^.S6;  Fulton 
«.  Gilmore,  8  Bear.  164;  9  Jur.  1;  1  Phtl. 
622,  627 ;  9  Jur.  266.  Where  the  applica- 
tion is  founded  on  documentary  evKience, 
it  must  be  produced.  Churton  v.  Frewen, 
L.  R.  1  Eq.  288,  V.  C  K. 

0  Tennnnt  «.  Wilsmore,  2  Anst.  862; 
Scott  V.  Carter,  1  Y.  &  J.  462 ;  Pod  more 
V.  Skipwith,  2  Sim.  666;  Small  wood  v. 
Lew  in,  2  Bea«>ley  (N.  J),  128;  Smith 
■V.  Babcock,  8  Suiiiner,  686 ;  Vandervere  v. 
Bead  ins,  1  Stockt.  (N.  J.)  446. 

^  Jbatt  r.  Duimiore,  7  Beav.  2b8;  Fulton 
V.  Gilmore,  vbi  tup, 

8  Fulton  V.  Gnmore,  ii6i  tt^. 


782 


ANSWERS. 


c.  xvn.  §  6. 


Supple- 
mental an- 
swer mast  bo 
confined  to 
the  object 
applied  for. 


Defendant 
cannot  con- 
trovert facts 
in  his  an- 
siirer,  by 
croBS-bul. 


Within  what 
time  applica- 
tion must  be 
made. 


Where  plain- 
tiff cannot  be 
placed  in 
same  situa- 
tion. 


In  what  cases 
the  Ck>urtwill 
still  permit  an 
answer  to  be 
amended. 


favor  of  the  plaintiff,  upon  an  affidavit  that,  from  certain  circum- 
stances which  had  since  occurred,  he  was  satisfied  he  ought  to 
have  admitted  a  fact  which  he  had  denied,^  Lord  Eldon  held,  that 
the  affidavit  ought  to  have  stated  that,  at  the  time  of  putting  in 
the  answer,  the  defendant  did  not  know  the  circumstances  upon 
which  he  made  the  application,  or  any  other  circumstances  upon 
which  he  ought  to  have  stated  the  fact  otherwise.* 

Where  a  defendant  has  obtained  permission  to  file  a  supple- 
mental answer,  for  the  purpose  of  correcting  a  mistake  in  his 
original  answer^  he  must  confine  his  supplemental  answer  strictly 
to  the  correction  of  the  mistake  sworn  to.  If  he  goes  beyond 
that,  and  makes  any  other  alteration  in  the  case  than  what  arises 
firom  the  correction  of  such  mistake,  his  supplemental  answer  will 
be  taken  off  the  file.* 

Where  a  defendant  has,  at  the  time  of  putting  in  his  original 
answer,  mistaken  facts,  he  cannot  contravene  his  own  admission  in 
any  other  way  than  by  moving  to  correct  his  answer,  either  by 
amendment  or  supplemental  answer.  He  cannot  do  so  by  filing  a 
cross-bill.* 

There  appears  to  be  no  particular  limit  to  the  time  within  which 
an  application  for  leave  to  file  a  supplemental  answer,  to  correct  a 
mistake  in  an  original  answer,  will  be  complied  with :  provided  the 
cause  is  in  such  a  state  that  the  plaintiff  may  be  placed  in  the  same 
situation  that  he  would  have  been  in,  had  the  answer  been  correct 
at  first.*  Accordingly,  we  find  several  instances  in  the  books  in 
which  such  applications  have  been  granted  after  replication,*  and 
even  after  the  cause  has  been  set  down,  and  in  the  paper  for  hear- 
ing.^ Where,  however,  the  plaintiff  cannot  be  placed  in  the  same 
situation  that  he  would  have  been  in,  had  the  defence  been  stated 
on  the  record  in  due  time,  the  Court  will  not  permit  a  supplemen- 
tal answer  to  be  filed.  Therefore,  where,  afl;er  the  cause  had  been 
set  down  for  hearing,  an  application  was  made  for  leave  to  file  a 
supplemental  answer,  which  set  up  a  totally  new  defence,  while  it 
admitted  the  facts  as  stated  in  the  original  answer  to  be  true,  the 
Court  refused  the  motion  with  costs.* 

But  although  the  rule  of  practice  now  is,  that,  in  cases  of  mii^ 
take  in  the  statement  or  admissions  in  an  answer,  or  in  analogous 
cases,  the  defendant  will  not  be  permitted  to  amend  his  answer, 


1  The  motion  for  leave  to  file  a  supple- 
mentHl  al<^wer  must  be  accompanied  viith 
an  HflidHvit.  Thomas  v.  Doub,  1  Md.  252; 
McKim  V.  Thompson,  1  Bland,  150. 

a  VVf  lU  V.  Wo<  d,  10  Ves.  401.     . 

«  Stnmge  v.  Co'lins,  2  V.  &  B.  168, 167. 

*  Berkley  v.  Rydir,  2  Yes.  S.  588,  587; 
Grnham  v.' iHnkersley.  15  Ala.  684. 

*  Martin  v.  Atkinson,  6  Geo.  890. 


0  Jackffon  v.  Parish,  1  Sim.  605.  509; 
Rfllncock  9.  Younir,  16  Sim.  122;  Ptinoos 
V.  Hrtrdv,  21  L.  J.  Ch.  400.  V.  C.  T. 

7  Fulton  V.  Gilmore,  8  Beav.  154, 158; 
9  Jur.  1 ;  1  Phil.  522, 525, 580;  9  Jur.  265; 
Chadwick  v.  Turner,  84  L.  J.  Ch.  62, 
21*  IV' 

s  Macdougal  v.  Punier,  4  Rosa.  486;  see 
Smallwood  v.  Le  win,  2  Beaslej  ( N.  J.),  128. 
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but  must  apply  for  leave  to  file  a  supplemental  answer,  for  the  C.  xvn.  §  6. 
purpose  of  correcting  the  mistake,  the  old  course  of  amending  the 
answer  may  still  he  pursued  in  cases  of  error  or  mistake  in  mat- 
ters of  form.  Thus,  in  White  v.  Oodbold^  where  the  title  of  an 
answer  was  defective,  a  motion  hy  the  defendant  to  take  it  off  the 
file  and  amend  and  reswear  it,  was  granted ;  and  so,  where,  in  the 
title  of  an  answer,  the  name  of  the  plaintiff  was  mistaken,  a  similar 
order  was  made.^  The  addition  of  the  name,  of  a  paity  omitted  in 
the  title  has  also  heen  permitted.'  Where,  however,  an  answer 
had  been  prepared  for  certain  defendants,  but  only  sworn  to  by 
some  of  them,  it  was  directed  to  be  received  as  the  answer  of  those 
who  had  sworn  it,  without  striking  out  the  names  of  those  who 
had  not.^  A  defendant  has,  also,  been  permitted  to  add  the  sched- 
ules referred  to  in  his  answer,  where  they  had  been  accidentally 
omitted;'  and  in  several  cases,  where  verbal  inaccuracies  have 
crept  into  answers,  they  have  been  ordered,  at  the  hearing,  to  be 
struck  out.'  In  like  manner,  where,  in  filing  an  answer,  one  skia 
had,  by  accident,  been  omitted,  leave  was  given  to  the  defendant 
to  take  it  off  the  file,  for  the  purpose  of  rectifying  the  omission, 
upon  condition,  however,  of  his  reswearing  it  immediately.'  A 
similar  order  was  made,  in  a  case  where  the  defendant  had  omitted 
to  sign  some  of  the  skins ; '  and,  in  general,  the  Court  will  not  per- 
mit such  amendments  as  those  above  mentioned,  without  making 
it  part  of  the  order  that  the  answer  shall  be  resworn,  or,  in  case  ot 
a  peer,  again  attested  upon  honor.'  The  Court  has  also  permitted 
an  answer  to  be  amended,  by  adding  to  the  record  the  name  of  the 
counsel  who  signed  the  draft.^ 

An  order  to  amend  an  answer  must  state  the  particular  amend-  order  to 
ment  to  be  made ;  and  may,  by  consent,  be  obtained  on  petition, 
as  of  course,  at  the  KolLs.^^  If  the  plaintiff  will  not  consent,  it 
seems  that  a  special  application  must  be  made  to  the  Court,  on 
motion,  of  which  notice  must  be  given,  specifying  the  proposed 
amendment.^' 


amend:  how 
obtained. 


^  1  Mad.  269;  the  order  was,  however, 
made  bv  consent  in  this  case. 

s  i'eacock  v  Duke  of  Bedford,*!  T.  & 
B.  166;  Woodffer  v,  Crurnpton,  1  Fowl. 
Ex.  Pr.  888;  Llovd  v.  Mvtion,  ib,  889; 
Keen  v  Stanly,  Und, ;  Rabbeth  v.  Sqnire, 
10  Home  Ap.  8 :  but  ree  Fry  v.  Mantell,  4 
BeaT.  486;  S.  C.  «iom.  try  v.  Martel, 
6  Jur.  1194. 

«  Wright «.  Campbell,  1  Fowl.  Ex.  Pr. 
889. 

4  Done  V.  Read,  2  Y.  &  B.  810;  and  see 
I^ouA  V  ReMtl,  Braithwaite*s  I'r.  61;  see 
auo  (tnte^  p.  783. 

*  Kn*an  v.  Truman,  1  Fowl.  Ex.  Pr.  889. 

«  Ellis  V,  Saul,  1  Anst  882, 888, 841 ;  and 


see  Jeeus  College  v.  Gibbs,  1  T.  &  C.  Ex. 
146, 162. 

T  Browning  o.  Sloman,  6  Law  J.  N.  S. 
Ex.  £q.  48;  iJur.  68. 

8  Lord  MoncHster  «.  Braithwaite,  1  Tou. 
882. 

9  Peacock  v.  Duke  of  Bedford,  1  V.  & 
B.  186. 

i»  Harri«on  r.  Delmont,  1  Pri.  108; 
Whitihead  t.  Cunliffe,  2  Y.  &  C.  Ex.  8; 
offte,  p.  788. 

11  Braithwaite*8  Pr.  812;  and  see  Wy- 
atfs  p.  R.  19;  Hinde,  206.  For  furm  of 
petition,  see  Vol  III. 

w  Attorney-General  r.  Corpomtion  of 
Worcester,  2  Pliil.  8;  1  C.  P.  Coop,  t  Cott 
18.    For  form  of  notice,  see  Vol.  IIL 
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Amendment: 
how  made. 


C.  xvn.  §  7.  The  amendment  will  be  made  by  the  Clerk  of  ReooidB  lad 
Writs,  on  the  drafb  of  the  answer,  as  amended  and  signed  by 
cbunsel,  together  with  the  order  to  amend,  being  left  with  him  ibr 
that  purpose.  Any  official  printed  copies  of  the  answer  which  na? 
have  been  taken  should  also  be  left,  in  order  that  they  may  he 
altered,  so  as  to  agree  with  the  amended  answer.^ 

A  supplemental  answer  cannot  be  excepted  to  without  leaTe;  n 
that,  for  the  purpose  of  determining  the  time  at  which  the  defendant 
may  move  to  dismiss  the  bill,  a  supplemental  answer  is  to  be  deoned, 
primdfacie^  sufficient  when  it  is  filed.' 


When  sup- 
plemental 
answer 
deemed 
sufficient 


Taking  an- 
swers off  the 
file  for  irreg- 
nlarity: 

On  the 

application  of 
plaintiff; 


waiTer: 


Section  VII.—  Taking  AnssMrs  off  the  File, 

If  any  irregularity  has  occurred,  either  in  the  frame  or  fonnof 
an  answer,  or  in  the  taking  or  filing  of  it,  the  plsdntiffmay  ub 
advantage  of  such  irregularity,  by  moving  to  take  the  answer  off 
the  file.^  Instances  in  which  such  motions  maybe  made  havebea 
before  pointed  out.^  If,  however,  the  plaintiff  intends  to  applj  to 
the  Court  to  take  an  answer  off  the  file  for  irregularity,  he  must 
do  so  before  he  accepts  the  answer :  otherwise,  he  will  have  wuTed 
his  right  to  make  the  application ;  '  unless  in  the  case  of  an  iireg- 


1  Braithwnite's  Pr.  812. 

3  Barnes  V.  Tweddle.  10  Sim.  481,488. 
bee  Littleiohn  v.  Munn,  8  Paige.  280; 
Supervisoiv,  &c.  r.  MissiH^ipptf  &c.  R.  R. 
Co.,  21  111.  881^;  Spivey  v  Frazee,  7  Ind. 
661 ;  McLure  v.  Colclough,  17  Ala.  89.  An 
answer,  t»ken  by  commission,  will  be  taken 
off  the  tile,  if  the  jwai  does  not  state 
where  it  was  swoi  n.  Henry  v.  Costello,  1 
Bogan,  130.  The  answer  of  a  foreigner, 
wlio  does  not  understand  English,  must  be 
sworn  in  the  language  he  speaks,  and  be 
filed  with  an  English  translation;  and  if 
he  files  an  answer  in  English  only,  it  will 
be  taken  ofiT  the  file.  Hayes  v.  Lequtn,  1 
Hogan,  274.  But  a  mistake  in  the  English 
translation  of  an  answer  is  no  ground  for 
tnking  it  off  tlie  file.  Ibid.  An  answer 
was  taken  oft'  the  file  for  irregularity,  one 
skin  only  out  of  six  skins  having  been 
signed  l>y  the  defendant.  Lord  Moncas- 
ter  v.  Braithwaite,  1  You.  882;  Carter  v. 
Bosnnquer,  18  Price,  604;  Bailey  v.  Forbes, 
M'CIel.  &  Y.  462.  So  vvhere  tlie  an- 
swer  hMs  not  been  signed  at  hII.  Denison 
V  Bassford,  7  Paige,  370.  A  bill  amended 
without  leave  was  ordered  to  be  taken  off 
the  file.  Thomas  v.  Frederick  Co.  School, 
7  Giil  &  J.  86».  If  tiie  plaintiff  waives  an 
answer  on  oatli,  he  cannot  apply  to  have 
It  taken  ofi'  the  files  on  the  ground  that  the 
defendanr  knows  it  to  he  wholly  untrue. 
Denison  r.  Ba^sforti,  7  Paige,  870.  In  a 
suit  ugainst  husband  and  wife,  the  filing 
ot  a  separate  answer  by  the  husband,  was 
held  irregular,  and  no  act  of  waiver  on  the 


Eart  of  the  plaintifiT  appeftring,  theCetft 
eld  that  it  must  be  taikeii  off  tbe  lift 
Leavitt «.  Cruger  elvx,!  Paise,  423:  C«l- 
lard  v.  Smith,  2  Beaaley  (N.  J  ),  42;  «■*, 
764,  note.  For  other  cases  where  •&  u- 
swer  will  be  taken  IVom  the  files,  iee  Pc^ 
ine  V.  Swaine,  1  John.  Ch.  24;  TnaaM 
V  Gibbons  UaUt  Dig.  172;  KeslNtt  c- 
Dellam,  7  Gill  &  J.  4»4;  Foltoo  B«k 
v.  Beach,  6  Wend.  36 ;  New  Ycfk  Cie» 
Co.  V.  Flowers,  6  Pa  iee,  664.  An  appSci- 
tion  to  take  an  answer  off  tbe  file,  io  ffiv 
to  prosecute  for  peijury,  is  made  lo  Ike  ^ 
cretion  of  the  Court,  and  will  not  bepiate^ 
unless  some  ground  is  laid  to  enabie  tfai 
Court  to  judge  of  the  propriety  of  sof^  * 
pnceeding.  Daly  r.  loole,  1  Iri<li  Ef- 
344;  S.  C.  2  Dru.&  Wal  699.  TheC«*s 
will  not  allow  an  h  swer  t«}  be  taken  off  i^ 
file  for  this  purpose,  if  it  a|^>ear,  thst  n 
alleged  perjun*  is  in  a  p»rt  wbuUv  !■■•- 
teriiu  tq  the  merits  of  the  case.  M'G  ^ 
V.  Hall,  Haves,  17;  see  Napier  c  X*p»% 
1  Iri>h  Eq.  "414 ;  S.  C,  2  Dtu.  &  Wil  •* 
4  AnU,  pp.  781,  73.3,  748,  75S,  Hi;  »i 
see  Fry  c.  Alantell,  4  Bear.  485;  &  C^ 
Fry  r  MarleL  6  Jur.  1194;  KaiAri^i  «• 
Els  worth,  12  Jur.  7b2,  V.  C  K.  B.;  1>«^ 
pool  V.  Chippendal,  14  Jur  801,  V.  C  £- 
*  Taking  an  office  copy  c^tbe  sB**«f» 
does  not  seem  to  be  an  a^'ceptaaoe  te  (^ 
purpose.  Fry  v.  Mantell,  o&i  m^ ;  aaJ  *» 
Wooiiward  r.  Twinaine.  9  Sim,  801;  Attrf 
ney-General  9.  Shield,  11  Bear.  441,445; 
13  Jur.  830. 
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ularity  in  the  jurat,  or  of  an  omission  of  the  oath  or  attestation  of  C.  XVTI.  §  7 . 
honor  of  the  defendant,  without  an  order  to  warrant  such  omission :     -     t     -' 
in  which  cases,  as  we  have  seen,  there  must  be  an  express  waiver 
of  the  irregularity.* 

The  Court  has  sometimes  also,  as  before  stated,*  allowed  an  an-  on  the 
swer  to  be  taken  off  the  file  on  an  application  on  the  part  of  the  J^^^^  ^ 
defendant,  for  the  puipose  of  enabling  him  to  correct  a  mistake  in 
its  form ;  but  it  does  so  only,  as  we  have  seen,  upon  condition  that 
the  defendant  shall  immediately  cause  the  correction  to  be  made, 
and  reswear  and  file  the  answer ;  and  it  will  never  make  such  aii 
order  where  the  plaintiff  can  be  at  all  prejudiced  by  it.  f 

Where  an  answer  is  evidently,  on  the  •face  of  it,  evasive,  the  Evasive 
Court  will  order  it  to  be  taken  off  the  file,  and  not  leave  the  plain-  J]^^  ^^ 
tiff  to  his  remedy  by  exceptions.*  the  file. 

The  application  to  take  an  evasive  answer  off  the  file  is  made  by  Application: 
motion,  of  which  notice  must  be  given  to  the  defendant.*  The  *^^^  ™*^®- 
defendant  will  be  ordered  to  pay  the  costs  of  the  motion,  and  the 
costs  of  an  office  copy  of  the  document  filed  as  the  answer,  and  all 
other  costs  properly  incurred  by  the  plaintiff  in  consequence  of 
the  filing  of  the  evasive  answer.*  The  plaintiff  cannot  apply  to 
take  the  answer  off  the  file  after  he  has  excepted  to  it  for  insuf- 
ficiency.' 

Lastly,  it  may  be  here  observed,  that  the  Court  will,  upon  the  Pleadings, 
consent  of  all  parties,  order  pleadings,  affidavits,  and  other  docu-  ^e,^off* 
ments  to  be  taken  off  the  file,  where  they  contain  matter  which  the  file,  hj 
is  scandalous,  or  which  it  is  desirable  should  not  remain  recorded."^  ^° 


1  AnUj  p.  748;  see  Trumball  «.  Gib- 
bons, 1  Halst  Dig.  172;  Nesbitt  v.  Uellam, 

7  Gill  &  J.  494;  ScoU  v.  Allett,  1  Hogau, 
875. 

s  AnU,  p.  782. 

S  Lynch  v.  Lecesne,  1  Hare,  626,  631 ;  7 
Jur.  86;  Read  «.  Barton,  8  K.  &  J.  166; 

8  Jur.  N.  S.  268 ;  see  also  Tomkin  v.  Leth- 
bridge,  9  Ves.  179;  Smith  v.  Serle,  14  Ves. 
416;  Brooks  «.  Purton,  1  Y.  &  0.  C  C. 
S78;  see  contra^  Marsh  v.  Hunter.  8  Mad. 
437 ;  White  «.  Howard,  2  De  G.  &  S.  228. 
If  an  answer  is  bo  evasive  that  it  is  obvi- 
ously a  mere  delusion,  —  if  there  is  no  an- 
swer to  any  of  the  material  facts  stated  in 
the  bill,  and  no  reason  assigned  for  not 
answering  them,  —  it  will  be  considered  as 
no  answer,  and  the  Court  will  order  it  to 
be  taken  from  the  file.  If,  on  the  other 
hand,  it  be  an  answer,  however  defective, 
the  plaintiff  must  either  tile  exceptions  or 


a  replication,  or  set  down  the  cause  for 
hearing  upon  bill  and  answer.  Tnivers  v. 
Ross,  1  McCarter  (N.  J.),  264;  see  Finan- 
cial Corporation  o.  Bristol  &  North  Somer- 
set Railway  Co.,  L.  R,  8  Eo.  422. 

^  For  form  of  notice^see  Vol.  HI. 

•  Read  v.  Barton,  8  K.  &  J.  166 ;  8  Jur. 
N.  S.  268 ;  Financial  Corporation  v.  Bri»- 
tol  &  North  Somerset  Railway  Co.,  X*.  R. 

8  kq.  422. 

«  Glassington  v.  Thwaites,  2  Rusa.  468, 
462;  Seaton  v.  Grant,  L.  R.  2  Ch.  Ap.  469. 

T  Tremaine  v.  Tremaine,  1  Vem.  189; 
Walton  V.  B;oadbent,  8  HHre,  884 :  Jewin 
V.  Taylor,  6  Beav.  120;  Clifton  v.  Bentall, 

9  Beav.  106;  Barritt  v.  Tidswell,  7  W.  R. 
86,  V.  C.  K. ;  MHkepeace  v.  Romieux,  8 
W.  R.  687,  y.  C.  K.;  see  also  Goddard  v. 
Parr,  24  L.  J.-Ch.  788,  V.  C.  K.;  Kemick 
9.  Kemick,  12  W.  R.  836,  V.  C  W. 
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Section  VIIL — FromvihcU  Time  Amwer  deemed  mtfficienL 


Answer 
deemed 
primd  faciei 
sufficient  on 
filing. 

When  it 
becomes  so 
absolutely: 

where  no 

exceptions 

filed, 

or  set  down, 

or  old 
exceptions 
not  set  down. 

Vacations 
not  included. 


From  what 
time  answer 
deemed 
sufficient  if 
excepted  to. 


The  answer  of  a  defendant  U,  generally,  treated  ss  bdng  9bA 
ficient  until  it  is  found  to  be  insufficient;  ^  and  it  will  be  deemed 
to  be  sufficient, — 

1.  Where  no  exceptions  for  insufficiency  are  filed  thereto^  withb 
six  weeks  ailer  the  filing  of  such  answer.' 

2.  Where,  exceptions  being  filed,  the  plaintiff  does  not  set  tbem 
down  for  hearing  within  fourteen  days  after  the  filing  thereof* 

3.  Where,  within  fourteen  days  after  the  filing  of  a  further  an- 
swer, the  plaintiff  does  not  set  down  the  old  exceptions.^ 

We  have  before  seen,  that  the  vacations  are  not  reckoned  in  tbe 
computation  of  the  time  allowed  for  filing  or  setting  down  excep- 
tions, in  cases  where  the  time  is  not  limited  by  notice  given  bj  the 
defendant  in  a  case  of  election ; '  so  that,  in  computing  the  sboT^ 
mentioned  periods,  the  -vacations  are  not  included. 

Where,  upon  the  hearing  of  exceptions,  the  answer  is  hdd 
sufficient,  it  will  be  deemed  to  be  so  fix)m  the  date  of  the  oida 
made  on  the  hearing :  and  where  the  defendant  submits  to  ansver 
without  an  order  from  the  Court,  the  answer  will  be  deemed  ii- 
sufficient  from  the  date  of  the  submission.* 

It  is  important  to  fix  with  precision  when  an  answer  is  to  be 
deemed  sufficient,  because  as  we  shall  see  hereafter,  in  treating  d 
motions  to  dismifs,^  the  date  of  the  sufficiency  of  the  answer  ood- 
stitutes  the  point  of  time  from  which  is  to  be  reckoned  the  peiiod, 
at  the  expiration  of  which  a  motion  to  dismiss  the  bill  for  want  </ 
prosecution  may  be  made.' 


I  Sibbald  v.  Lowrie.  2  K.  &  J.  277,  n. ; 
Lafooe  v,  Falkland  Islands  Company,  ib. 
277. 

s  See  61st  Equity  Rule  of  the  United 
States  Courts,  and  the  17th  of  the  Rules  of 
Practice  in  Chancery  in  Massachusetts; 
anUf  p.  766,  note. 

>  See  68d  £qiuty«Rale  of  the  United 
SUtes  Courts. 


•  Ord.  XVI.  16. 

•  Oid.XXXVlI.13  (2);  JUL  «:  i*^ 
p.  768. 

•  Ord.  XVI.  18. 

7  SeepotL,  p.  801  eiaeq. 
>  For  the   manner  of  compotiiig  thi 
aeveral  periods,  see  ante,  p.  786. 


CHAPTER  XVm. 


THE  JOIKDEB  OF  SEVERAL  DEFENCES. 


All  or  any  of  the  several  modes  of  defence  before  enumerated  What  do- 
may  be  joined  in  the  defence  to  a  bill;*  thus,  a  defendant  may  de-  j^J^J?^ 
mur  to  one  part  of  the  bill,  plead  to  another,  answer  to  another, 
and  disclaim  as  to  another.'    A  defendant  may  also,  as  we  have 
seen,  put  in  separate  and  distinct  demurrers,  to  separate  and  dis- 
tinct parts  of  the  same  bill;*  he  may  also  plead  different  matters, 
to  separate  parts  of  the  same  biU.^    When  the  species  of  defence  is 
adopted,  the  same  rules  which  have  been  before  laid  down  with 
reference  to  each  mode  of  defence  when  adopted  singly,  must  be 
observed  when  the  same  modes  of  defence  are  resorted  to  colleo-  jj^g^  ^^^^^ 
tively.     Lord  Redesdale  lays  it  down,  that  "all  these  defences  f^'^^'Jj? 
must  clearly  refer  to  separate  and  distinct  parts  of  the  bill ;  for  a  to  separate 
defendant  cannot  plead  to  that  part  to  which  he  has  already  de-  PjJJ^  ^  ^® 
murred,  neither  can  he  answer  to  any  part  to  which  he  has  either 
demurred  or  pleaded :  the  demurrer  demanding  the  judgment  of 
the  Court  whether   he  shall  make  any  answer,  and  the  plea, 
whether  he  shall  make  any  other  answer  than  what  is  contained 
in  the  plea.    Nor  can  the  defendant,  by  answer,  claim  what,  by 
disclaimer,  he  has  declared  he  has  no  right  to.    A  plea  or  answer^ 
will,  therefore,  overrule  a  demurrer,^  and  an  answer  a  plea,^  and 


1  ProYided  each  relates  to  a  separate 
and  distinct  part  of  the  bill.  Mitford  £q. 
PI.  by  Jeremy,  106,  819;  Livingston  v. 
Story,  9  Peters,  628;  Lub^  £q.  PI.  819; 
Clark  «.  Phelps,  6  Joho.  Ch.  214;  Bean- 
champ  V.  Gibbs,  1  Bibb,  481;  Robertson  v. 
Binffley,  1  M'Cord  Ch.  862. 

>  Ld.  Red.  819;  Rnle  10  of  Mass.  Chan- 
eery  Practice;  Rule  6,  Maine  Ch.  Prac- 
tice. By  the  82d  Eduity  Role  of  the 
United  States  Courts,  tne  defendant  may, 
At  any  time  before  the  bill  is  taken  as  con- 
fessed, or  afterwards  with  the  leave  of  the 
Court,  demur  or  plead  to  the  whole  bill,  or 
to  part  of  it;  and  he  may  demur  to  part, 
plead  to  part,  and  answer  as  to  the  residne. 
Or  the  defendant,  in  Massachusetts,  may, 
instead  of  filing  a  formal  demurrer  or  plea, 
insist  on  any  special  matter  in  his  answer, 
and  have  the  same  benefit  thereof  as  if  he 
had  pleaded  the  same,  or  demurred  to  the 


bill.  Rule  14,  Chancery  Practice,  Mass. 
So  in  Maine,  the  defendant  may  have  the 
benefit  of  a  plea  by  inserting  its  substance 
in  his  answer.  Rule  6,  Chancery  Practice ; 
see  89th  Equity  Rule  of  the  United  States 
Courts ;  ante^  pp.  689, 690,  note ;  Hartshorn 
V.  Eames,  81  Maine,  97 ;  Smith  v.  Kdlev, 
66  Maine,  64,  66. 

s  Ante,  p.  684. 

4  AnU.p,  610. 

^  See  Bolton  v.  Gardner,  8  Paige,  278. 

A  See  Spofford  «.  Manning,  6  Paige,  888 ; 
Clark  o.  Phelps,  6  John.  Ch.  214;  Miller 
V.  Furse,  1  Bailey  Eq.  187;  H.  K.  Chase's 
Case,  1  Bland,  217;  Sonzer  v.  De  Meyer,  2 
Paige,  674 ;  Robertson  v.  Bingley,  1  M'Cord 
Ch.  862;  Rule  10  of  the  Reg.  of  Prac. 
in  Chanc.  in  Mass. ;  and  28d  ^uity  Rule 
of  the  United  States  Courts. 

7  Bolton  V.  Gardner,  8  Paige,  278;  H.  K. 
Chase's  Case,  1  Bland,  217 ;  Souzer  v.  De 
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but  rale  since 
relaxed. 


Where  now 
applicable. 


Title. 


if  a  disclaimer  and  answer  are  inconsistent  the  matter  will  be  taken 
most  strongly  against  the  defendant  upon  the  disclaimer.'^  ^ 

The  strict  application  of  these  principles  has,  as  we  have  seen, 
been  relaxed ;  and  now,  no  demurrer  or  plea  will  be  held  bad  and 
overruled  on  argument,  only  because  such  demurrer  or  plea  does 
not  cover  so  much  of  the  bill  as  it  might  by  law  have  extended  to, 
or  only  because  the  answer  of  the  defendant  extends  to  some  part 
of  the  same  matter  as  is  covered  by  such  demurrer  or  plea.* 

In  all  cases  not  coming  strictly  within  these  rules,  the  principles 
above  quoted  from  Lord  Redesdale  still  apply ;  and,  in  addition 
thereto,  it  is  to  be  remarked  that,  where  a  defendant  adopts  this 
mode  of  defence,  not  only  should  each  defence  in  words  be  appli- 
cable to  the  distinct  part  of  the  bill  to  which  it  professes  to  apply, 
but  that  it  should  also,  in  substance,  relate  peculiarly  to  that  part  of 
the  bill  which  it  professes  to  cover ;  so  that  a  defence  in  words  appli- 
cable to  part  of  a  bill  only,  but  in  reality  applicable  to  the  whole  bill, 
is  not  good,  and  cannot. stand,  in  conjunction  with  another  distinct 
defence  applicable  and  applied  to  another  distinct  part  of  the  bilL' 
Where,  therefore,  a  defendant,  put  in  a  joint  demurrer  and  plea, 
each  of  which  went  to  the  whole  bill,  the  demurrer  was  overruled ;  ^ 
and  where  a  defendant,  as  to  part  of  a  bill,  put  in  a  plea  that  there 
was  no  outstanding  term,  and  a  demurrer  as  to  the  rest  on  the 
ground  that  the  plaintiff  had  no  title.  Lord  Langdale  M.  JEL, 
although  he  held  the  plea  to  be  good,  was  of  opinion  that  the  de- 
murrer being  applicable  to  the  whole  bill,  and  consequently  to  that 
part  of  it  which  was  covered  by  the  plea,  was  bad.*    • 

When  a  demurrer  is  to  part  only  of  the  bill,  and  is  accompanied 
by  an  answer  or  other  defence  to  the  remainder,  it  should  be  en- 
titled '^  The  demurrer  of  A.  B .,  the  abov&-named  defendant,  to 
part  of  the  bill,  and  the  answer  of  the  said  defendant  to  the  re- 
mainder of  the  bill  of  complaint  of  the  above-named  plaintiff.^  *  The 
same  rule  is  applicable  to  cases  where  the  defence  is  partly  by  plea, 
and  partly  by  answer ;  except  in  those  cases  where  the  answer  is 


Meyer,  2  Paige,  674;  Ferguson  v.  0*Harra, 
1  Peters  C  C.  493  ;  Leaycraft«.  Dempsey, 
4  Paige,  124;  Stearns  v/Page,!  Story,  204. 
In  Maine,  "  demurrers,  pleas,  and  answers 
will  be  decided  on  their  own  merits,  and 
one  will  not  be  regarded  as  overruling  an- 
otiier.'*  Rule  6  of  Chancery  Practice,  87 
Maine,  583. 

By  the  rules  in  Chancery  cases  in  Maine, 
defendants  may  severally  demur  and  an- 
swer to  the  merits  of  the  bill  at  the  same 
time.  Smith  v.  Kelley,  66  Maine,  64,  66. 
In  this  case  the  defendants  each  put  in  a 
demurrer,  and  at  the  same  time  answered 
to  the  whole  bill,  and  the  demurrers  were 
sustained.  See  also  Hartshorn  v.  Eames, 
81  Maine,  97. 


1  Ld.  Red.  819. 

3  Ord.  XIY.  8, 9 ;  atOe,  pp.  584, 685, 617. 
These  orders  have  been  adopted  in  the  a6th 
and  87th  Eouity  Rules  of  the  Supreme 
Covirt  of  the  United  States,  January  lenn, 
1842. 

s  Crouch  V.  Hickin,  1  Keen,  885,  889. 

^  Lowndes  v.  Gamett  and  Moseley  Gold 
Mining  Company,  2  J.  &  H.  282;  8  Jur.  N. 
S.  694 ;  see  also  Manaell  v.  Feener,  2  J.  & 
H.  318. 

^  Crouch  V.  Hickin,  vbi  tup.  His  Lord- 
ship, however,  allowed  a  demurrer  art  te- 
ntw,  for  want  of  equity,  to  that  part  of  the 
bill  which  was  not  covered  by  the  plea. 

0  Tomliiison  v.  Swinnerton,  1  Keen,  9 
18;  Braithwaite'sPr.  48. 
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in  support  of  the  plea;  for  then,  the  plea  and  answer  fonn  but  one     C.  Xviu. 

defence,  and  the  title  is  properly  «*  The  Plea  and  Answer."  *  ^•~"V""*-^ 

Where  a  defence  of  this  nature  has  been  put  in,  the  first  thiuir  9^8®*^ 

,  ,  .  •  down  de- 

ls to  dispose  of  the  demurrer,  and  also  of  the  plea,  if  there  is  one  moirerand 

(unless  it  is  intended  to  admit  that  it  is  a  valid  defence,  if  true),  ^ 
and  for  this  purpose,  the  demurrer  and  plea  must  be  set  down  for 
argument  in  the  usual  way."  The  plaintiff  must,  however,  be  care- 
ful not  to  amend  his  bill,  or  except  to  the  answer  for  insufficiency, 
before  the  demurrer  and  plea  have  been  disposed  of:  otherwise, 
they  will  be  held  sufficient.' 

I^  upon  the  argument,  the  demurrer  and  plea  are,  or  either  of  Ezoeptionsto 
them  is,  overruled,  the  plaintiff  may  deliver  exceptions  for  insuffi-  «w^».  •*"■ 

'  *  "^  *  demurrer  or 

dency,  extending  not  only  to  the  answer,  but  to  the  parts  of  the  plea  over- 
bill  which  were  intended  to  be  covered  by  the  demurrer  and  plea ;         ' 
but  if  the  demurrer  and  plea  are,  or  either  of  them  is,  allowed,  the  ' 

exceptions  must  not  extend  to  the  parts  of  the  bill  covered  by  or  allowed, 
them."*    The  proper  course  to  be  pursued,  where  a  partial  demur-  Amendment 
rer  has  been  allowed  to  a  bill,  appears  to  be,  te  amend  the  bill,  JartSi 
either  by  striking  out  the  part  demurred  to,  or  by  making  such  ^.^^^^T 
alteration  in  the  bill  as  will  obviate  the  ground   of  demurrer. 
Thus,  after  a  partial  demurrer,  are  tenus,  for  want  of  parties,  has 
been  allowe<^  the  bill  may  be  amended  by  adding  the  neces- 
sary parties,  or  stating  them  to  be  out  of  the  jurisdiction  of  the 
Court ;  and  it  seems  that  such  an  amendment  will  not  preclude 
the  plaintiff  from  excepting  to  the  answer  to  those  parts  of  the 
bill  which  are  not  covered  by  the  demurrer.* 

After  a  plea  has  been  allowed,  no  amendment  of  the  bill  can  be  jyteriJea 
made  without  a  special  order  of  the  Court ;  and  in  applying  for  allowed, 
such  order,  the  plaintiff  must  specify  the  amendments  he  intends  to  amend  k 
to  make.*    After  the  allowance  of  the  plea,  the  plaintiff  must  reply  »P«ci*l- 
to  the  plea  as  well  as  to  the  answer,  and  proceed  with  the  case  in  ^^S^**"* 
the  usual  manner.  aUowed. 

1  Antt^p.  682.    If  an  answer  commencea.  <  Tavlor  v.  Bailey,  8  M.  &  C.  677,  688; 

as  an  answer  to  the  whole  bill,  it  overrules  8  Jar.  808;  Foster  v.  Fisher,  4  Law  J.,  N. 

a  plea  or  demurrer  to  any  particular  part  S.  287,  M.  R.    In  Osborne  v.  Jullion,  8 

ofthe  bill,  although  such  part  is  not  in  fact  Drew.  696,  609,  the  Court,  on  allowing  a 

answered.   Leaycrail  9.  Dempsey,  4  Paige,  demurrer,  refused  leave  to  amend  the  bill. 

124;  Snmmers  v.  Murray,  2  Edw.  Ch.  206.  «  Anie^  pp.  419,  699;  Taylor  v.  Shaw,  2 

s  Ante,  pp.  694,  698.  S.  &  S.  12  ;  Keck  v.  Gains,  1  I>e  G.  &  S. 

s  Ante,  pp.  694,  691,  760.  228;  11  Jar.  763.  • 

*  AnU,  p.  760. 


CHAPTER  XrX. 

DISMISSING  BELLS,  OTHERWISE  THAN  AT   THE   HEABING, 

AND   STAYING    PROCEEDINGS. 

Section  I. —  GkneraUy. 


Before  Bbfobe  a  defendant  has  appeared  to  the  bill,  the  plamtifr  mxj 

SSu^ffmSy  ^"^^s  *^®  ^^  ^  against  him,  without  costs :  on  an  order  to  be 
Sumifls  bill,  obtained  upon  naotion  of  course,  or  upon  petition  of  oourse,  at  the 
'  SmSiOTw'  RoUs.^  Where,  however,  such  an  order  was  obtained  in  breadi 
petition  of  •  of  &ith  of  a  compromise  entered  into  with  the  defendant^  it  was 
"^"^  discharged  with  costs." 

After  w^ear-      Alter  appearance,  and  before  decree,  the  plaintiff  nmy,  generally, 
nw^mUke^  obtain  an  order  to  dismiss  the  bill,  but  only  upon   payment  of 
manner  dis-     costs :  *  unless  the  parties  against  whom  it  is  dismissed  consent  to 
its  being  dismissed  without  costs.^    The  order  may  be  obtained 
either  on  petition  of  course  or  motion,'  and  if  the  defendant's 
consent  is  required,  it  is  signified  by  the  appearance  of  counsel  on 
his  behalf  on  the  motion,  or  by  his  solicitor  subscribing  his  con> 
sent  to  the  prayer  of  the  petition.      The  application  is  osoaOy 
made  by  petition.'    Where,  however,  there  has  been  any  prooeed- 
obtained  a       ing  in  the  cause  which  has  given  the  defendant  a  right  against  the 
UwnlaS^   plaintiff  the  plaintiff  cannot  dismiss  his  bill  as  of  course ;  thus, 
where  a  general  demurrer  had  been  overruled  on  ai^uinent,  Loid 
Cottenham  was  of  opinion  that  the  plaintiff  could  not  dismiss  his 
bill  as  of  course :  the  defendant  having  a  right  to  appeal  agunst 

1  Thompson  v.  Thompson,  7  Beav.  860; 
Wyatt»8  Pr.  60,  61 ;  Braithwaite*s  Pr.  666. 
For  form  of  order,  see  Seton,  1277,  No.  1; 
and  for  forms  of  motion  paper  and  petition, 
see  Vol.  III. 

«  Betts  r.Barton,  8  Jur.  N.S.  164,V.C. W. 

>  The  plaintiff  cannot  dismiss  his  bill,  as 
to  nart  of  the  relief  prayed,  and  proceed 
witn  the  residue ;  he  must  apply  to  amend. 
The  Camden  &  Ambov  R.R.  Co.  v.  Stew- 
art, 4  C.  £.  Green  {^,  J.)?  69;  see  Mew 
Jersey  Kule  in  Chancery,  94. 

4  ]3ixon  V.  Parks,  1  Ves.  J.  402;  Wyatt's 
Pr.  61 ;  Braith waiters  Pr.  666.  Tbe^e  rules 
also  apply  where  the  plaintiff  is  suing  on 


miss  bill  on 
payment  of 
costs,  or  by 
consent 
without; 


imlesBthe 
defendant  has 


behalf  of  himself  and  others. 
Stoiie,  a  S.  &  S.  196,  198; 
Storer,  9  Beav.  277,  281;  amie^  p^  SSS,  tM. 
But  a  bill  will  not  be  dismiseea  "  withoal 
prejudice,"  when  the  plaintiff  faaa  Ind 
ample  opportunity  to  hunt  up  hia  tasti> 
monv,  and  prepare  hia  case  oo  the  Hteriti» 
Rum'bly  «.  Scainton.  24  Ala.  7U;  aea 
Rochester  9.  Lee,  1  M'N.  &  G.  467,4«a,  47«. 

*  But  a  bill  will  not  be  dismissed  npoe  a 
mere  suggestion.  Wiswell  vl  Stair,  54 
Maine,  881,  884. 

*  For  form  of  order,  see  Setoo, 
Nos.  1,  2;  and  for  forms  of 
and  petition,  see  YoL  IIL 
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the  order  overruling  the  demurrer :  which  right  he  ought  not  to  C.  XIX.  $  i. 

be  deprived  of,  on  an  ex  parte  application.*  "^-^'^ — -^ 

It  seems  once  to  have  been  the  privilege  of  the  plaintiff  to  dismiss  ^^  W*^'® 

his  bill,  when  the  defendant  had  answered,  upon  payment  of  20«.  on  diamissai. 
costs ;  ^  but  that  rule  was  altered ; '  and  the  Statute  of  Anne  has 
since  enacted,^  that,  upon  the  plaintiff's  dismissing  his  own  bill,  or 
the  defendant's  d^missing  the  same  for  want  of  prosecution,  the 
plaintiff  in  such  suit  shall  pay  to  the  defendant  or  defendants  his 

or  their  full  costs,  to  be  taxed  by  the  Master.'    It  seems,  formerly,  As  to  dis- 

to  have  been  considered,  that  the  Court  had  no  power  to  make  an  wi^mlt  costs, 

order,  on  the  application  of  the  plaintiff,  dismissing  the  bill  with-  *>"  *i^^** 

out  costs,  except  upon  the  defendant's  consent  actually  given  in  plaintiff; 

Court.*    It  has  now,  however,  been  decided,  that  the  Court  has  ^  l>e«» 

power  to  make  such  an  order  in  a  proper  case ;  and  such  orders  ^^g^  ^^ 

have  been  made :  where  the  defendant  surrendered  a  lease,  to  fendant  by 

nis  own  act. 

obtain  an  assignment  of  which  the  bill  was  filed,  and  absconded :  ^  rendered  suit 

where  the  bill  was  filed  under  a  mistake,  under  which  both  plain-  ^^less; 

ti&  and  defendants  were  at  the  time : ^  where  the  defendants  had  fiiedunder 

assigned  their  interests  to  co-defendants,  after  the  bill  was  filed,  ™P^^ , 

and  had  joined  in  an  answer  with  such  other  defendants  and  dis-  ^^gj^  ^^ 

claimed:*  where  the  suit  was  rendered  nugatory  by  the  subse-  fendants 

quent  passing  of  an  Act  of  Parliament,  or  by  the  reversal  of  a  SSfbiii 

case  on  the  authority  of  which  the  bill  was  filed,  or  by  any  subse-  ^^®^' 

quent  matter:*®  and  where  the  plaintiff  had  been  misled  by  the  robs^uent 

act  of  the  Court."  A^^^'  ^^ 

The  application  to  dismiss,  in  these  cases,  is  usually  made  by  rendered 

special  motion,  of  which  notice  must  be  served  on  the  defendants^  'ifiel^ss; 

Tirnere  niain' 

or  such  of  them  as  are  affected  by  the  motion.^^  tiff  misled  by 

act  of  the 

1  Cooper  V.  Lewis,  3  Phil  178, 181;  and       N.  8.  201 ;  8  W.  R.  87,  V.  C.  S. ;   Wright  Court, 

see  Ainslie  v.  Sims,  17  Beav.  174;  see  also       v.  Barlow,  6  De  G.  &  S.  48;  16  Jnr.  1149.  Special 

Booth  V.  Leycester,  1  K«*eii,   247,  266,  *  Broughton  o.  Lashmar,  6M.&  C.  188,  application 

where  a  bill  find  cross-bill  hal  been  set       144.  to  dismiss: 

down  to  be  heard  together.  >  Hawkins  v.  Gardiner,  17  Jnr.  780,  V.  how  made, 

s  Gilb.  For.  Rom.  110;  2  Atk.  288..  C.  S. 

s  Anon.,  1  Vem.  116;  Anon.,  ib.  884.  lo  Sutton  Harbour  Compsn}' r.  Hitchens, 

«  4  &  6  Anne,  c.  16,  §  28.  16  Beav.  161 ;  1  De  G ,  M.  &  G.  161, 169; 

*  The  pUintiff  seems  to  huve  been  liable,  and  see  ib.  16  Beav.  881 ;  Robinson  v.  Ro- 
notwithstanding  the  statute,  to  the  pay-  sher,  1  Y.  &  C  C.  C.  7,  12;  6  Jur.  1006; 
ment  of  only  40s.  costs  where  the  cause  but  see  Sourh  Staffordshire  Railway  Coin- 
set  down  and  dismissed  on  bill  and  an-       pany  «.  HhH.  16  Jur.  160,  V.  C.  K.  ;'Lanca- 


awer;  see  Newsham  v.  Grar,  2  Atk.  288;  shire  aod  Yorkshire  R^iilway  Company 
but  by  General  Order  of  27th  April,  1748,  v.  Evans,  14  Beav.  629  ;  Ventilation  and 
ib.  289;  Sand.  Ord.  628,  it  is  provided,  that,  Sanitary  Improvement  Company  «.  Edel- 
in  such  a  case,  the  Court  may  dismiss  the  ston,  11  W.  K.  618,  V.  C.  S.;  El»ev  v.  Ad- 
bill,  either  with  40s.  costs,  f>r  with  taxed  ams,  10  Jur.  N.  S.  460;  12  W.'R.  686, 
costs,  or  without  cosu.  This  Order  ap-  L.  .)J.;  2  De  G.,  J.  &  S.  147;  Riley  o. 
peHr«,  in  tliis  respect,  to  be  abrogated  by  Croydon,  10  Jur.  N.  S.  1261 ;  18  W.  R.  228, 
the  Cons.  Ord.  V.  0.  K. 

•  Dixon  V  Parks,  1  Ves.  J.  402;  Anon.,  ii  Lister  v.  Leather,  1  De  G.  &  J.  861 ;  8 

ib.  140;  Fidelle  v.  Evans.  1  Bro.  C.C.  267;  Jur.  N.  S  848.    But  not  where  the  object 

1  Cox,  27;  Fisher  9.  Quick,  1  Stockt.  (N.  of  the  suit  has  been  defeated  by  the  plain- 

J.)  812.  tiff's  own  act  or  procurement    Hammers- 

7  Knox  V.  Brown,  2  Bro.  C  C.  186;  1  ley  o.  Barker,  2  Pai^e,  872. 

Cox,  869 ;  and  see  Goodday  v.  Sleigh,  1  Jur.  u   por  form  of  notice,  see  Vol.  IIL 
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DISMISSING  BILLS,  AND   STAYING  PROCEEDINGS. 


C.  XIX.  §  1. 


Where  bin 
has  been 
dismissed  for 
want  of 
prosecution 
against  some 
defendants, 
plaintiff  can- 
not dismiss  it 
without  costs, 
as  against 
others. 

Whether 
plaintiff  may 
dismiss 
against  some 
defendants 
with  costs, 
without 
prejudice  to 
question  how 
costs  should 
ultimately  be 
borne. 

Where  plain- 
tiff  sues  in 
fnrmA 
pat^teris. 


Where  plain- 
tiff disavows 
suit. 

Where  one 
of  several 
co-plaintiffs 
desires  to 
dismiss. 


Plaintiff  may 
apply  to  dis- 
miss bill,  at 
any  time  be- 
fore decree. 


Where,  however,  the  matters  in  dispute  have  been  disposed  of 
by  an  independent  proceeding,  but  the  bill  has  been  dismissed  for 
want  of  prosecution,  with  costs,  as  against  some  of  the  defendantSy 
the  plaintiff  can  no  longer  move  to  dismiss  it,  as  against  the 
others,  without  costs :  the  Court  not  being  able  to  adjudicate  as 
to  the  costs,  in  the  absence  of  the  dismissed  parties,  who  might  be 
prejudiced  by  the  other  defendants  being  entitled  to  add  their 
costs  to  their  securities,  or  otherwise.  In  such  a  case,  the  bill  can 
only  be  dismissed  with  costs.^ 

Where  the  plaintiff  moved  to  dismiss  the  bill  with  costs  against 
some  of  the  defendants  who  had  disclaimed,  without  prejudice  to 
the  question  by  whom  the  costs  should  ultimately  be  borne,  it  was 
held  by  Sir  James  Wigram  Y.  C.  that  the  order  might  be  made 
without  serving  the  other  defendants,  as  they  could  not  be  preju- 
diced ;  ^  but  Sir  J.  L.  Knight  Bruce  Y.  C.  refused  to  make  such 
an  order,  unless  the  other  defendants  were  served.* 

Where  the  plaintiff  has  been  admitted  to  sue  in  fcrrnd  poev^peri^ 
he  may  move  to  dismiss  his  bill  without  costs :  except  in  cases  in 
which  his  admission  in  formd  pauperis  has  taken  place  subse- 
qently  to  the  filing  of  the  bill ;  ^  but  the  motion  must  not  be  made 
exparteJ^ 

The  course  of  proceeding  to  obtain  the  dismissal  of  the  bill  by 
a  plaintiff  who  disavows  the  suit,  has  been  before  pointed  out/ 
Where  the  suit  is  not  disavowed,  one  co-plaintiff  may,  with  the 
consent  of  the  defendant,  dismiss  a  bill  with  costs,  so  far  as  con- 
cerns himself*,  if  it  will  not  in  any  way  injure  the  other  pl^tiffs: 
otherwise,  the  Court  will  refuse  the  order,  unless  upon  terms  so 
fi-amed  as  to  protect  the  other  plaintiffs  in  the  suit  from  injury.' 
The  mere  circumstance  that  the  rights  of  the  plaintiff  applying  to 
be  dismissed  are  concurrent  with  those  of  the  plaintiffs  who  r&* 
main,  will  not  be  a  sufficient  reason  for  refusing  the  application : 
since  any  defect  which  his  withdrawal  may  make  in  the  record 
may  be  supplied  by  making  him  a  defendant,  by  amendment.* 

A  plaintiff  may,  in  general,  obtain  an  order  to  dismiss  his  own 
bill,  with  costs,  as  a  matter  of  course,  at  any  time  before  decree, 

1  Troward  v.  Attwood,  27  Beav.  86. 

2  Baily  v.  Lambert,  6  Hare,  178;  10  Jur. 
109:  and  see  Collis  v.  Collis,  H  L.  J.  Ch. 
66,  V.  C.  K.  B.;  Styles  v.  Shipton,  8  £q. 
Rep.  224,  V.  C  W.  Similar  orders  made 
on  ex  parte  motion  in  Clements  v.  Clifford, 
11  Jur.  N.  S.  851;  14  W.  R.  22,  V.  C  K.; 
Bemdston  v.  Churchill,  1  W.  N.  8,  V. 
C.  W. 

8  Wigginon  v.  Pateman,  12  Jur.  89. 

«  Ante^  p.  42. 

s  Ibid, ;  Parkinson  «.  Hanbary,  4  De  6., 
M.  &  G.  608;  and  see  Wilkinson  v.  fiel- 
slier,  2  Bro.  C  C.  272.  Wherean  executor 
or  administrator  has  commenced  a  wrong 


suit  by  mistake,  or  has  ascertained  that  it 
would  be  useless  to  proceed,  in  oonsequenoa 
of  f-icissubseauently  discovered,  he  will  be 
permitted  to  aiscontinue  without  payment 
of  costs.  Amoux  v.  Steinbrenner,  1  Paige, 
82. 

*  Ante,  p.  807. 

T  Uolkirk  v.  Holkirk,  4  Mad.  60;  Win- 
throp  V.  Murray,  7  Hare.  152;  18  Jur.  966; 
and  see  ante,  p.  809;  out  see  Langdale 
V.  Langdale,  18  Vm.  167 ;  see  Muldrow  «. 
Du  Bose,  2  Hill  Ch.  876,  877;  Bank  9. 
Rose,  1  Rich.  Ch.  292. 

8  Holkirk  9.  Holkirk,  ubi  mgk 
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and  notwithstanding  a  pending  motion  which  has  been  ordered  to 
stand  over.^  Thus,  in  Curtis  v.  Lloyd^  after  the  cause  had  been 
called  on  for  hearing,  and  had  stood  over  at  the  request  of  counsel, 
the  plaintiff  obtained,  as  of  course,  an  order  to  dismiss  his  bill  with 
costs;  the  defendant  afterwards  objected  to  this  course;  but  Lord 
Cottenham  held,  that  the  plaintiff  was  entitled  to  the  order:  ob- 
serving, that  he  could  not  see  why  a  plaintiff  should  be  in  a  worse 
situation,  because  he  informs  the  Court  that  he  does  not  intend  to 
proceed  with  the  hearing  of  his  cause,  than  if  he  made  default. 

I^  however,  the  plaintiff,  after  the  cause  is  set  down  to  be  heard, 
causes  the  bill  to  be  dismissed  on  his  own  application,  such  dis- 
missal is,  unless  the  Ck)urt  otherwise  directs,  equivalent  to  a  dis- 
missal on  the  merits,  and  may  be  pleaded  in  bar  to  another  suit  for 
the  same  matter.' 

After  a  decree,  or  decretal  order,*  however,  the  Court  will  not 
suffer  a  plaintiff  to  dismiss  his  own  bill,  unless  upon  consent :  for 
all  parties  are  interested  in  a  decree,  and  any  party  may  take  such 
steps  as  he  may  be  advised  to  have  the  effect  of  it.'  The  proper 
form  of  order  aft;er  decree  is  not  to  dismiss  the  bill,  but  to  stay  all 
farther  proceedings.*  I^  however,  the  decree  merely  directs  accounts 
and  inquiries,^  in  order  to  enable  the  Court  to  determine  what  is 
to  be  done,  the  bill  may  be  dismissed.*  And  where,  upon  the 
hearing  of  the  cause,  the  Court  has  merely  directed  an  issue,  the 
plaintiff  may,  before  trial  of  the  issue,  obtain  an  order  to  dismiss 
the  bill  with  costs :  because  the  directing  of  an  issue  is  only  to 
satisfy  the  conscience  of  the  Court,  prefatory  to  its  giving  judg* 
ment.    I^  however,  the  issue  has  been  tried,  and  determined  in 


C.  XDC.  §  1. 


Dismissal, 
after  cause 
set  down, 
may  be 
pleaded  to 
another  salt. 


Plaintiff  can- 
not, after 
decree^  dis- 
miss bill, 
unless  by 
consent; 

but  frirther 
proceedings 
may  be 
stayed. 

exceptions  to 
role. 


1  Markwick  v.  Pawson,  88  L.  J.  Ch.  708 ; 
4  N.  R.  628.  L.  J  J.  It  is  a  matter  of  coarse 
to  permit  the  plaintiff  to  dismiss  the  bill  at 
any  time  before  decree,  upon  payment  of 
costs,  but  the  order  for  sacb  leave  is  con- 
ditional, and  the  suit  not  absolutely  dia- 
oontinued  so  as  to  authorise  the  fifing  a 
new  bill,  till  tho'costs  of  the  first  suit  are 
paid.  Cummins  V.  Bennett^  6  Paige,  79; 
■60  Thomas  v.  Thomas,  8  Litt  9;  Bassard 
V.  Lester,  2  M'Cord  Ch.  421;  Smith  9. 
Smith,  2  Blackf.  282;  Simpson  v.  Brew- 
ster, 9  Paige,  246;  Elderkin  v.  Fitoh,  2 
Garter  (Ind.),  90;  Mason  v.  York  &  Cum- 
berland K.K.  Co.,  62  Maine,  82, 107.  After 
a  voluntary  dismissal  of  a  bill  by  the 
plaintiff,  he  will  not  be  allowed  to  rein- 
atate  it.  Orphan  Asylum  v.  McCartee,  1 
Hopk.  872.  In  New  Jersey,  by  Rule 
of  Chancery,  when  a  replication  has  been 
filed,  and  tne  taking  of  proofs  begun 
bv  either  party,  the  plaintiff  shall  not  be 
allowed  to  dismiss  his  bill,  except  upon 
apeeial  motion  and  notice  to  the  defendants. 
Rule  94;  2  MoCarter,  688. 

S  4  M.  &  C.  194;  2  Jur.  1068. 

<  Ord.  XXIII.  18. 

«  PoU,  806;  Anon.,U  Yea.  169;  Biscoe 


V.  Brett,  2  V.  &  B.  877 ;  Bluck  r.  Colnaghi, 
9  Sim.  411 ;  Collins  v.  Greaves,  6  Hare,  696 ; 
Gregory  v.  Spencer,  11  Beav.  143. 

*  Guilbert  v.  Hawles,  1  Cha.  Ca.  40; 
Carrington  m  Holly,  1  Dick.  280. 

*  Egg  17.  Devey,  11  Beav.  221;  see  also 
Lashley  v.  Hogg,  11  Ves.  602;  Bluck  v. 
Colnaghi,  9  Sim.  411;  Handford  v.  Stone, 
2  S.  &  S.  196, 198. 

7  Barton  v.  Barton,  8  K.  &  J.  612 ;  8  Jur. 
N.  S.  808. 

>  Anon.,  11  Yes.  169;  Barton  «.  Barton, 
«6i  nip.;  and  see  jtmst,  pp.  810,  811;  see 
Clarkson  v.  Scrogms,  2  Monr.  62.  After 
an  order  to  account,  and  report  made,  the 
plaintiff  cannot  dismiss  on  payment  of 
costs.  Bethia  v.  M*Ksy,  Cheves  Ch.  Ca. 
98;  see  alfto  Hall  v.  McPherson,  8  Bland, 
629;  but  see  Bassard  v.  Lester,  2  M'Cord 
Ch.  421.  A  bill  by  trustees  to  marshal  a»- 
sets  and  call  in  creditors,  after  a  decree 
made  directing  money  to  l>e  paid,  and 
creditors'  claims  estal>iished,  will  not  be 
dismissed  at  the  instance  of  one  of  the 
plaintiffs,  his  co-plaintiff  and  the  creditors 
objecting.  Muldrow  v.  Du  Bose,  2  Hill  Ch. 
876,  877  ;  see  Jones  v.  Lansing,  7  Paige, 
688. 
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Where  biU 
cannot  be 
dismissed 
even  by  con- 
sent, imer 
decree. 


Application 
by  defendant 
to  dismiss  or 
stayj  on  sub- 
mitting to 
satisfy  plain- 
tiff's  de- 
mand, and 
pay  costs; 


what  the 
costs  indade. 

Application 
by  one  of 
several 
defendants. 


m 

&Tor  of  the  defendant,  the  plaintifF  cannot  move  to  dismiss:  be- 
cause the  defendant  may  have  it  set  down  on  the  Equity  reserved, 
in  order  to  obtain  a  formal  dismissal  of  the  bill,  so  as  to  enrol  it  as 
a  final  judgment,  and  thereby  make  it  pleadable.^ 

After  a  decree  has  been  made  of  such  a  kind  that  other  persons, 
besides  the  parties  on  the  record,  are  interested  in  the  prosecution 
of  it,  neither  the  plaintiff  nor  defendant,  on  the  consent  of  the 
other,  can  obtain  an  order  for  the  dismissal  of  the  bill.^  Thus, 
where  a  plaintiff  sues  on  behalf  of  himself  and  all  other  persons 
of  the  same  class :  although  he  acts  upon  his  own  mere  motion, 
and  retains  the  absolute  dominion  of  the  suit  until  the  decree,  and 
may  dismiss  the  bill  at  his  pleasure,  yet,  after  a  decree,  he  cannot 
by  his  conduct  deprive  other  persons  of  the  same  class  of  the  bene- 
fit of  the  decree,  if  they  think  fit  to  prosecute  it.  "  The  reason  of 
the  distinction  is,  that,  before  decree,  no  other  person  of  the  class 
is  bound  to  rely  upon  the  diligence  of  him  who  has  first  instituted 
his  suit,  but  may  fiile  a  bill  of  his  own ;  and  that,  after  a  decree,  no 
second  suit  is  permitted."  ' 

Where  a  defendant  submits  to  the  whole  demand  of  the  plain- 
tiff, and  to  pay  the  costs,  he  has  a  right  to  apply  to  the  Court  to 
dismiss  the  bill,  or  stay  all  further  proceedings.^  The  application 
is  usually  made  on  motion,  of  which  notice  must  be  given.^  The 
Court  will  not,  on  such  an  application,  go  into  the  merits  of  the 
case ;  but  will  only  consider  the  conduct  of  the  parties  in  conduct- 
ing the  cause.  It  will  not,  therefore,  entertain  such  an  application, 
unless  the  defendant  submits  to  pay  the  costs,  as  well  as  comply 
with  all  the  plaintiff's  demands :  *  though  it  has,  in  some  cases,  de- 
termined the  question  whether  particular  costs,  incurred  in  pro- 
ceedings collateral  to  the  suit,  are  to  be  paid  by  the  defendant.^ 
The  costs  of  suit  which  the  defendant  must  submit  to  pay,  include 
the  costs  of  co-defendants,  for  which  the  plaintiff  is  liable.^ 

Where  there  are  several  defendants,  and  the  plaintiff  claims  only 
part  of  the  relief  against  one  defendant,  that  defendant  may  apply, 
by  special  motion,  to  stay  all  ftirther  proceedings,  on  satisfying  the 


1  Carrington  r.  Holly,  1  Dick.  280. 

s  Updike  v.  Dovie,  7  R.  I.  446,  462. 

s  Handford  t;.  Storie,  2  S.  &  S.  196, 
198;  York  v.  White,  10  Jur.  168,  M.  R., 
ante,  p.  289;  and  see  potty  p.  795;  Up- 
dike V.  Doyle,  7  R.  I. -446,  462;  Collins 
V,  Taylor.  8  Green  Ch.  168;  William- 
son V.  Wilson,  1  Bland,  418;  Waring 
V.  Robinson,  Hoff.  Ch.  624,  629,  680 ; 
Mnldrow  v.  Da  Bose,  2  Hill  Ch.  876,  877; 
Jones  V,  Lansinff,  7  Paige,  688;  She  wen  «. 
Vanderhorst,  2  K.  &  M.  76;  Atlas  Bnnk  v, 
NahantBank,  28  Pick.  480;  Mass.  St.  1862, 
e.  218,  §  8;  anUy  p.  289,  and  cases  in  note. 

4  Per  Lord  Langdale  in  Sivell  v.  Abra- 
ham, 8  Beav.  699;  see  also  Pemberton  v. 
Topham,  1  Beav.  816;  2  Jar.  1009;  Hoi* 


den  V.  Kynaston,  2  Beav.  204,  206  ;  Field 
V.  Robinson,  7  Beav.  66;  Hennet  v.  Luard, 
12  Beav.  479;  Damer  v.  Lord  Portarling- 
ton,  2  Phil.  80,  86;  1  C.  P.  Coop.  t.  Cott. 
229,  284;  10  Jur.  678;  Manton  v.  Roe,  14 
Sim.  863 ;  Paynter  v.  Carew,  Kay  Ap.  86 ; 
18  Jar.  417;  Orton  v.  Bainbrigge,  22  L.  J. 
Ch.  979;  1  W.  R.  487,  M.  R. 

•  For  form  of  notice,  see  Vol.  HL 

•  Wallis  r.  Wallis,  4  Drew.  458;  Hennet 
V.  Luard,  vbi  n^. ;  see,  however,  Holden 
V.  Rvnaston,  ubi  nq^. 

7  t*enny  v.  Beavan,  7  Hare,  188 ;  12  Jur. 
936. 

s  Pemberton  v.  Topham,  and  Paynter  r. 
Carew,  vbi  it^. 
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whole  demand  made  against  him,  and  paying  the  plaintiff's  costs  C.  XIX.  §  i. 
incurred  up  to  the  time  of  making  the  application.^  ^-^~y — -^ 

In  a  foreclosure  or  redemption  suit,  the  bill  may  be  dismissed  on  ^'*f^!?S^^°'^ 
the  special  motion  of  a  subsequent  incumbrancer,  as  against  all  the  tion  ^oiu. 
defendants  except  himself,  on  his  paying  into  Court,  by  a  specified 
day,  a  sum  sufficient  to  cover  the  mortgage  debt  and  interest,  and 
the  costs  of  the  plaintiff  and  other  defendants.'    Where  discovery  jf  required 
is  sou£^ht  from  the  defendant,  the  plaintiff  is  entitled  to  continue  defendant 
his  suit  for  that  purpose ;  and  an  application  by  the  defendant  be-  dlsco^iy. 
fore  answer  to  stay  proceedings,  upon  his  submission  to  the  plain- 
tiff's demand  and  payment  of  the  costs  of  the  suit,  is  premature, 
and  will  not  be  entertained.' 

The  defendant  may  also,  by  submitting  to  pay  the  plaintiff's  de-  stayinj^  class 
niands,  and  his  costs  of  the  suit,  obtain  an  order  to  stay  the  pro-  ^^  "*®' 
ceedings,  under  a  decree  in  which  other  persons  are  interested,  as 
well  as  the  parties  to  the  suit ;  but,  in  such  a  case,  any  one  of  the 
persons  so  interested  may  subsequently,  on  special  motion  or  sum- 
mons,^ with  notice  to  the  parties  to  the  cause,  obtain  an  order  that 
the  applicant  may  have  either  the  conduct  of  the  cause,  or  liberty 
to  carry  on  the  proceedings  under  the  decree,  or  the  prosecution 
of  particular  accounts  or  inquiries.' 

Orders  to  stay  proceedings,  on  the  ground  that  the  defendant  Onapplica- 
has  submitted  to  the  plaintiff's  demands,  have  also  been  made  on  puinUff* 
the  application  of  the  plaintiff  hostilely  to  the  defendant ; '  but  it 
seems  that  the  defendant  has  a  right  to  have  the  cause  brought  to 
a  hearing,  for  the  purpose  of  determining  the  question  of  costs ; 
and  that  such  an  application  by  the  plaintiff  can,  therefore,  only  be 
made  by  consent.^     Where  the  question  in  dispute  has  been  settled  consent 
by  compromise  out  of  Court,  without  providing  for  the  costs,  the 
Court  will  not  determine  the  question  of  costs,  either  on  motion  or 
at  the  hearing.' 


1  Sawyer  v.  Mills,  1  M'N.  &  G.  890, 896 ; 
18  Jar.  1061;  see  also  Holden  9.  Kjnaston, 
«M  mm.  For  form  of  notice  of  motion,  see 
VolTlI. 

s  Jones  «.  Tinney,  Kay  Ap.  46;  Chal- 
lie  9,  Gwynne,  t6.  46,  where  the  forms  of 
the  orders  are  given  ;  see  also  Pavnter  v, 
Carew,  ib.  86;  18  Jur.  417;  and  Paine  v. 
Edwards.  8  Jur.  N.  S.  1200.  1202;  10  W. 

B.  709,  v.  C.  S.,  where  tue  motion  was 
reAised,  the  priorities  being  in  dispute; 
Wainwrieht  r.  Sewell,  11  WTr.  660,  V.C. 
S.    For  rorms  of  notice,  see  Vol.  III. 

«  Stevens  v.  Brett,  12  W.  R.  672,V.  C.  W . 

4  16  &  16  Vic  c.  80,  §  26.    For  forms  of 

notice  of  motion  end  summons,  see  Vol.  III. 

•  See  Salter  «.  Tildesley,  18  W.  I(.  876, 
H.  R. ;  see  also  anU,  pp.  289,  240.  794. 

•  Nichols  9.  Elford,  6  Jur.  N.  S.  264,  Y. 

C.  W. ;  North  v.  Great  Western  Railway 
Co.,  9  Giff.  64;  6  Jnr.  N.  S.  244;  Thomp- 


son  V,  Knight,  7  Jur.  N.  S.  704;  9  W. 
R.  780,  V.  C.  W.;  Brooksbank  v,  Hig- 
ginbottom,  81  Beav.  86  ;  and  see  Si  veil  9. 
Abraham,  8  Beav.  698  ;  Hennet  r.  Luard, 
12  Beav.  479, 480. 

T  Langham  v.  Great  Northern  Railway 
Company,  16  Sim.  178;  12  Jnr.  674;  Bur- 

rss  9.  Hills,  26  Beav.  244,  249;  6  Jur.  N, 
288;  Burgess  «.  Hatelv,  26  Beav.  249; 
M*Nanghtan  v.  Hasker,  12  Jnr.  956,  V.  C. 
K.  B.;  Wilde  «.  Wilde,  10  W.  R,  608,  L. 
JJ.;  Moi|^  V.  Great  Eastern  Railway 
Company,  1  H.  &  M.  78 ;  and  see  Chester 
V.  Metropolitan  Railway  Company,!  1  Jnr. 
N.  S.  214,  BI.  R.;  18  W.  R.  888;  Hudson 
V.  Bennett,  12  Jur.  N.  S.  619 ;  14  W.  R.  911, 
V.  C.  S. 

*  Gibson  9,  Lord  Cranley,  6  Had.  866; 
Roberts  9.  Roberts,  1  S.  &  S.  89;  Whalley 
V.  Lord  Suffield,  12  Beav.  402;  Nichols  «. 
Elfotd,  6  Jur.  N.  S.  264,  V.  C.  W. 
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By  consent, 
suit  may  be 
dismissed  or 
stayed,  on 
special  terms 
embodied  in 
the  order. 


Staying 
proceedings 
until  costs  in 
former  suit 
paid; 

dismissal  of 
second  bill, 
on  default. 


Exceptions 
where  both 
suits  are  not 
for  the  same 
matter. 


Similar  rule, 
in  the  case  of 
abandoned 
proceedings. 

Amount  of 
costs  should 
be  first  ascer- 
tained. 


By  consent,  the  bill  may  be  dismissed  or  the  proceedings  stayed, 
on  motion  of  course,  or  petition  of  course  at  the  Rolls,  or  on  special 
motion  or  petition,^  or  on  summons,  on  any  terms  which  may  be 
agreed  upon ;  *  and  where  an  agreement  to  dismiss  a  bill  was  en- 
tered into  at  the  trial  of  an  action  directed  to  be  brought,  and 
made  a  rule  of  the  Court  of  Law,  the  Court  of  Chancery  enforced 
it  against  the  parties,  on  motion  in  the  cause.*  Where  any  of  the 
parties  are  not  sui  juris^  or  are  executors  or  trustees,  the  Court 
must  be  satisfied  of  the  propriety  of  the  agreement.* 

Where  a  plaintifi^  has  made  default  in  payment  of  the  costs  of  a 
former  suit  against  the  same  defendant,  or  the  person  whom  he 
represents,  for  the  same  purpose,  the  defendant  may  obtain  an 
order,  on  motion,  with  notice  to  the  plaintiff  staying  aU  further 
proceedings  untU  the  plaintiff  has  psdd  such  costs;*  and  where, 
after  great  delay,  the  costs  still  continue  unpaid,  the  Court  will 
order  the  plaintiff  to  pay  them  within  a  limited  time,  or,  in  default, 
that  the  second  bill  stand  dismissed.*  Where,  however,  the  two 
suits  are  not  for  the  same  matter,  and  the  second  bill  could  not  be 
produced  by  a  fair  amendment  of  the  first,  such  an  order  will  be 
refused ; '  nor  can  it  be  obtained,  where  the  plaintiff  sues  by  his 
next  friend ;  *  nor,  it  seems,  where  the  defendant  has  taken  'any 
step  in  the  new  cause,  before  making  the  application.* 

Where  the  same  object  may  be  attained  under  two  different 
modes  of  proceeding :  if  the  firat  is  adopted,  and  then  abandoned 
and  the  second  adopted,  the  proceedings  in  the  second  may  be 
stayed  until  the  costs  of  the  first  are  paid.^*  It  would  seem  that 
the  amount  of  the  costs  should  be  ascertained  by  taxation  or  other- 
wise, before  the  application  to  stay  proceedings,  is  made.*^ 


1  Where  the  terms  are  complicated,  or  a 
fund  in  Court  is  dealt  with,  the  application 
is  usually  made  on  special  petition.  See 
Wintbrop  r.  Winthrop,  1  C.  P.  Coop,  t 
Cott.  201 ;  Richardson  v.  Eyton,  2  De  6., 
M.  &  G.  79;  Harrison  v.  Lane,  2  Sm.  &  G. 
2i9;  Dawson  o.  Newsome,  2  GifF.  272;  6 
Jur.  N.  S.  625;  pott,  Chap.  XXXV.,  §  1, 
InterloctUory  ApplicaUont :  or  on  sun>mons. 

3  See  North  v.  Great  Western  Railway 
Company,  2  Giff.  64 ;  Troward  v.  Attwood, 
27  Beav.  85.  For  forms  of  motion  paper, 
notice  of  motion,  petition,  and  summons, 
see  Vol.  III. 

s  Tebbutt  v.  Potter^  4  Hare,  164  ;  see 
also  Warvrick  «.  Cox,  9  Hare  Ap.  14  ; 
Dawson  v.  Newsome,  vbi  nqt. ;  see,  how- 
ever, Askew  V.  Millington,  9  Hare,  65;  15 
Jur.  532. 

4  Warwick  v.  Cox,  ttbi  fi^.;  and  see 
Lippiatv.  HoIIey,  1  Beav.  428;  Seton,691. 

o  Pickett  V.  iJo^gan,  5  Ves.  706;  Altree 
V.  Hordern,  5  Beav.  623,  628;  7  Jur.  247; 
Lautourv.  Holcombe,  10  Beav.  256;  Spires 
«.  Sewell,  5  Sim.  193;  Onfce  v.  Truelock^ 
HoU.  41;  Long  v.  Storie,  18  Jar.  1091,  V. 


C.  £. ;  Sprye  v.  Reynell,  1  De  G^  M.  &  G. 
712 ;  Ernest  v.  Partridge,  8  L.  T.  N.  S.  762, 
V.  C.  W. ;  see,  however.  Wild  r.  Hobson, 
2  V.  &  B.  105,  108;  see  Cummins  v,  Ben- 
nett, 8  Paige,  79;  Rathbone  v.  Eckfbrd, 
cited  1  Horn  Oh.  Pr.  828,  n.  (1);  Simpma 
V.  Brewster,  9  Paige,  245.  The  application 
should  not  be  made  uiftil  ^e  amount  of 
the  costs  has  been  ascertained  by  taxation. 
Ernest  v.  Partridge,  ttbi  smt.  For  form  of 
notice  of  motion,  see  Vul.  III. 

•  Princess  of  Wales  u.  Lord  Liverpool,  8 
Swanst.  567  ;  Lautour  v.  Holcombe,  11 
Beav.  624;  Ernest  v.  Govett,  2  N.  R.  486, 
V.  C.  W.  For  form  of  notice  of  motion, 
see  Vol.  III. 

7  Budge  9.  Budge,  12  Beav.  885,  887. 

8  Hind  V.  Whitmore,  2  K.  &  J.  458. 

9  Onge  V.  Truelock,  2  Moll.  41. 

10  Foley  v.  Smith,  12  Beav.  154;  Davey 
V.  Durrant,  24  Beav.  411 ;  4  Jur.  N.  S.  898; 
2  De  G.  &  J.  506 ;  see  also  Oldfield  v.  Cob- 
bett,  12  Beav.  91,  95. 

11  Ernest  v.  Partridge,  8  L.  T.  N.  S.  762, 
V.  C.  W.;  and  see  Foley  v.  Smith,  12 
Beav.  154 ;  Davey  v.  Durrant,  24  Beav. 
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Where  a  plaintiff  is  in  contempt  for  non-payment  of  costs  in  the 
suit,  an  order  to  stay  proceedings  until  the  costs  have  been  paid 
may  be  obtained  on  special  motion ;  ^  and  where  he  has  failed  to 
give  security  for  costs  pursuant  to  an  order,  the  defendant  may  ob- 
tain, on  motion  with  notice,  an  order  that  he  give  security  within 
a  limited  time,  or  the  bill  be  dismissed.^ 

There  are  also  several  cases  in  which,  where  there  are  two  suits 
relating  to  the  same  subject-matter,  the  Court  will,  under  certain 
circumstances,  make  an  order  staying  the  proceedings  in  one  of 
them.*  Thus,  as  we  have  seen,  where  two  or  more  suits  are  insti- 
tuted in  the  name  of  an  infistnt  by  different  persons,  each  acting  as 
his  next  friend,  the  Court,  on  being  satisfied  by  an  inquiry,  or 
otherwise,  which  suit  is  most  for  his  benefit,  will  stay  the  proceed- 
ings in  the  other  suit.^  So,  also,  where  two  suits  are  instituted, 
for  the  administration  of  an  estate :  when  the  decree  has  been  ob- 
tained in  one  suit,  proceedings  will  be  stayed  in  the  other. 

Where  the  second  suit  embraces  an  object  not  provided  for  in 
the  decree  pronounced  in  the  first  suit,  the  proceedings  in  the 
second  suit  will  not  be  stayed : '  as  for  instance,  where  the  decree 
is  made  in  a  creditors'  suit,  and  a  bill  is  filed  by  a  legatee.^  But 
even  in  this  case,  it  is  often  desirable  to  obtain  a  transfer  and 
amalgamation  of  the  two  suits.^  Where  the  second  suit  prayed 
additional  relief,  the  Court  stayed  proceedings  in  it,  on  the  parties 
to  the  first  suit  undertaking  to  introduce  into  the  decree  in  that 
suit,  the  additional  relief  which  might  be  obtained  in  the  second 
suit."    In  another  case,  the  Court  stayed  proceedings  in  the  second 


C.  XIX.  §  1. 


Staying 
proceeding 
where  plain' 
tiff  in  con- 
tempt for 
non-payment 
of  costs ;  or 
where  secu- 
rity for  costs 
not  given, 
though 
ordered. 

Where  two 
suits  relate  to 
the  same 
matter: 

Infant; 

Administra- 
tion. 


Where  the 
objects  of  the 
two  suits  are 
not  identical. 


411;  4  Jur.  N.  S.  898;  Altree  v.  Hordem, 
6  BeaT.  628,  628;  7  Jur.  247;  Spires  o. 
Sewell,  6  Sim.  198 ;  Long  v.  Storie,  18  Jur. 
1091,  V.  C.  E. 

1  Bradbury  v.  Shawe,  14  Jur.  1042,  V. 
C.  K.  B.;  Wilson  v.  Bates,  8  M.  &  C.  197, 
804;  9  Sim.  64;  2  Jur.  107,  819;  Futvoye 
V.  Kennard,  2  Giff.  583;  7  Jur.  N.  S.  9fi8; 
and  see  Wild  e.  Hobson,  4  Mad.  49;  cited 
3  M.  &  C.  202.  For  form  of  notice  of  mo- 
tion, see  Vol.  III. 

s  Kennedy  v.  Edwards,  11  Jur.  N.  8. 
158,  V.  C.  W.    For  form  of  notice,  see 

Vol.  m. 

<  Smith  r.  Guy,  2  C.  P.  Coop.  t.  Cott. 
889,  296;  2  Piiil.  159;  Rigby  v.  Stnng- 
ways,2Phil.  176. 177;  10  Jur.  998;  Under- 
wood v.  Jee,l  M'M.  &  G.  276;  17  Sim.  119; 
16  Jur.  99;  and  see  Seton,  889.  It  is 
within  the  power  of  a  Court  of  Equity  to 
oonsolidHte  actions,  with  or  without  the 
consent  of  the  plaintiffs.  Bumham  r.  Dal- 
ling,  1  C.  E.  Green  (N.  J.),  810.  Chancel- 
lor  Green,  in  the  above  case,  haying 
remarked  that  "  books  of  EquitA'  Practice 
are  silent  on  the  subject,"  cited,  among 
others,  the  case  of  Keighiey  v.  Brown.  16 
Yes.  844,  in  which  a  motion  was  mnde  on 
the  part  of  the  defendiints  to  consolidate 
•evend  actions,  and  both  Sir  Samuel  Bom- 


illy,  by  whom  the  motion  was  made,  and 
the  Chancellor  (Lord  Eldon)  speak  of  the 
practice  as  a  familiar  one.  In  reference  to 
this  power  of  a  Court  of  Equity  to  consoli- 
date actions.  Chancellor  Green  said:  **It 
seems  to  me  to  be  a  power  over  the  conduct 
of  suitors,  resting  upon  the  clearest  prin- 
ciples, and  absolutely  essential  to  prevent 
scandalous  abuses,  and  to  protect  defend- 
ants against  gross  oppression."  ICE. 
Green,  812. 

4  AnUy  pp.  69,  70. 

^  Underwood  v.  Jee,  uln  sup. ;  Menzies 
V.  Connor,  8  M'N.  &  G.  648,  652;  Anson 
9.  Towgood,  6  Mad.  874;  Pickford  v.  Hun- 
ter, 5  Sim.  122, 129  ;  Ladbroke  v.  Sloane, 
8  De  G.  &  S.  291;  Smith  r.  Guy,  tUntup. ; 
Rump  V.  Greenhill,  20  Beav.  512 ;  1  Jur.  N. 
S.  J23;  Whittington  v.  Edwards,  8  De  G. 
&  J.  248;  Taylor  v.  Southgate,  4  M.  &  C. 
203,  209. 

•  Colder  v.  Colder,  9  Hsre.  276;  Earl  of 
Portarlington  v.  Damer,  2  Phil.  262;  Plun- 
kett  V.  Lewis,  11  Sim.  879. 

7  See  Curoming  v.  Slater,  1  Y.  &  C.  C. 
C.  484  ;  Godfrey  v.  Maw,  ib.  485  ;  Pott  v. 
GalUni,  1  S.  &  S.  206,  209;  Budgen  v. 
Suge,  8  M.  &  C.  688,  687. 

^  Gwyer  v.  Peterson,  26  Beav.  88;  Mat- 
thews 9.  Palmer,  11  W.  R.  610,  Y.  C.  K. 
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C.  XIX.  §  1.  suit,  only  so  far  as  tlie  relief  sought  could  be  obtained  in  the  iii^ 

^^ — — ^  suit ;  ^  and  recently,  the  Court,  on  the  parties  congenting  that  aa 

immediate  decree  should  be  made  in  the  second  snit^  ordered  the 

two  suits  to  be  consolidated,  and  decreed  the  furth^  relief  whidi 

could  be  obtained  in  the  second  suit ; '  but  where,  after  a  bill  had 

been  filed  by  one  executor  against  his  co-executot*  for  administi*- 

tion,  and  asking  special  relief  but,  before  decree,  the  latter  obtamed, 

on  summons,  an  order  against  the  former  to  administer  the  same 

estate,  the  Court  refused  to  discharge  the  order.*    Where  a  decree 

has  been  made  in  both  suits,  the  Court  will  direct  the  admiraa- 

tration  to  proceed  in  that  branch  of  the  Court  in  which  the  decree 

is  in  the  most  perfect  state,  notwithstanding  that  it  may  be  posterior 

in  point  of  date.* 

Who  may  I^  ^8  the  duty  of  the  personal  representative  to  make  the  appB- 

apply  to  stay  cation,  as  soon  as  a  decree  has  been  made  in  one  suit ;  *  but  if  he 

suit.  neglects  to  do  so,  the  plaintiff  in  the  suit  in  which  the  decree  hai 

been  made,*  or  any  person  interested,'  may  obtain  the  order: 

although  he  is  not  a  party  to  the  other  suit. 

Besidaaxy*8         Where  two  suits  for  the  administration  of  the  same  estate,  one 

suit  preferred  \^j  fj^^  executor,  and  the  other  by  the  residuary  legatee,  come  oe 

suit.  together,  the  proceedings  in  the  executor^s  suit  will  be  stayed,  and 

the  decree  made  in  the  residuary  legatee^s  suit.* 
Staying  suit        Where  an  administration  decree  has  been  obtained  in  the  Govt 
Co^  after     ^^  ^^®  Duchy  of  Lancaster,  a  suit  for  the  same  purpose  in  the 
decree  in         Court  of  Chancery  will  be  stayed,  if  the  whole  subject-matter  is 
Duchy  Court,  ^^y^  the  jurisdiction  of  the  Duchy  Court,  but  not  otherwise.* 
Mode  of  Where  the  concurrent  suits  are  in  different  branches  of  the 

obtaining  Court,  a  difference  of  opinion  prevailed  with  reference  to  the 
concurrent  Judge  by  whom  the  order  staying  proceedings  should  be  made;* 
*^^  but  the  practice  now  adopted  is :  to  obtain  from  the  Lord  Oiaa- 

necessa^,  cellor,  or  Lords  Justices,  on  special  motion,  with  notice  to  the 
when  suits  in  other  parties  to  the  suits,"  an  order  transferring  the  cause  in  whk^ 

different  ..,.,  /.,  t  i_tt  «t- 

bronchesof  it  IS  desu^d  to  Stay  ftirther  proceedmgs,  to  the  Judge  who  hai 
the  Court.       pronounced  the  decree;  and  then  to  obtain  from  him  an  order, 

1  Diyden  «.  Foster,  6  Beav.  146.  '  Smith  v,  Guy,  2  a  P.  Co<^  t  CatL 

a  Hoskins  v.  Campbell,  2  H.  &  M.  48.  289,  297. 

8  Vanrenen  v,  Piffard,  18  W.  R.  425,  8  Kelk  9.  Archer,  IS  Jnr.  60S,  H  K.; 

y.  G.  S.;  ted  qu.  if  the  plaintiff  in  the  and  Miller  v,  Powell,  V.  C.  K.  B  ,14  Ja^. 

summons  suit  was  entitled  so  to  sue;  see  1849^era  referred  to. 

16  &  16  Vic.  c.  86,  §  46.  *  Wynne  v.  Hniches,  M  Beav.  CH:  S 

4  Little  wood  v.  OoUins,  11  W.  B.  8^7,  Jur.  N.  S.  166;  and  see  26  Besr.  SH  a.: 

L.  J  J.  28  L.  J.  Ch.  486,  L.  JJ.;            "      ' 


6  Therry  v.  Henderson,  1  Y.  &  C.  C  C.  881 ;    Bradley  v,   Stelfox,  1  K.  B. 

481,  488;  6  Jur.  886;  Stead  «.  Stead,  2  C.  L.  C 

P.  Coop,  t  Cott.  811;  Packwood  v.  Mad-  ^o  White  v.  Johnaon,  2  Phfl.  689;  IM- 

dison,  1  S.  &  S.  232,  284;  2  C  P.  Coop,  t  brooke  v.  Bleadon,  16  Beav.  457;  16  J«. 

Cott  812.  861;    Scotto  v.  Stone,  17  Jur.   688,  T. 

0  Earl  of  Portarlington   «.  Darner,   2  C.  &. 

Phil.  262;  aud  see  Swale  v.  Swale,  22  i^  Bond  «.  Bamea,  2  De  6.,  F.  &  J. 

BeaT.  401.  and  see  ante,  pp.  70,  n.  896.    Fer 

of  notice  of  motion,  see  VoU  IIL 
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entitled  in  both  causes,  staying  farther  proceedings  in  the  trans-  C.  XIX.  §  i. 
ferred  cause,  and  providing  for  the  costs.^     The  order  to  stay    -    t    —' 
may  be  obtained  on  special  motion,  or,  where  the  decree  is  in 
prosecution  at  Chambers^  on  special  summons ;  and  notice  of  the 
motion,  or  the  summons,  must  be  served  on  all  parties  to  each 
oause.^ 

Where  such  an  order  is  made,  the  costs  of  all  parties  to  the  Costs, 
second  suit  who  are  parties  to  the  first  suit,  up  to  notice  of  the 
decree,  are  usually  made  costs  in  that  suit,  and  the  costs  of  any 
party  who  is  not  a  party  to  the  first  suit,  are  ordered  to  be  paid  by 
the  executor,  and  added  to  his  own.'  If  the  executor  has  no  assets 
to  pay  them,  liberty  will  be  given  such  party  to  go  in  and  prove 
for  them  in  the  first  suit.^ 

If  the  plaintiff  in  the  second  suit  proceed,  after  notice  of  the  Where  plain- 
decree  in  the  first  suit,  he  will  not  be  allowed  the  costs  of  such  guit^pi^Ss, 
subsequent  proceedings ;  but  he  will  not  be  made  to  pay  costs.'  ^J  no^c? 
Where,  however,  the  Court  considered  that  the'  second  suit  was  the  fint 
improperly  instituted,  the  plaintiff  in  it  was  ordered  to  pay  the 
costs  of  the  order  of  transfer,  and  of  the  motion  to  stay  pro- 
ceedings.^ 

The  rule,  that  when  two  suits  are  instituted  for  the  administra-  Snatching 
tion  of  the  same  estate,  that  shall  be  prosecuted  in  which  the  decrees, 
earlier  decree  has  been  obtained,  does  not  apply  when  it  has  not 
been  obtained  fairly ;  and  the  Court  held  this  to  have  been  the 
case  where,  on  the  same  day  on  which  notice  had  been  given  to 
an  executor  to  appear  to  an  administration  summons,  he  appeared 
of  his  own  accord  at  an  earlier  hour  in  the  Chambers  of  another 
Judge,  and  consented  to  an  order  on  a  summons  then,  and  not 
previously,  applied  for,  by  another  plaintiff.^  But  the  Court,  by 
consent,  made  an  immediate  decree  in  a  cause  not  in  the  paper,  for 
administration  of  the  real  and  personal  estate  of  an  intestate,  at 
the  suit  of  a  creditor,  after  a  summons  in  Chambers  for  the  admin- 
istration of  the  personal  estate  had  been  taken  out  by  another 
creditor,  and  which  was  returnable  before  the  first  day  on  which 
the  cause  could  be  heard  as  a  short  cause.' 

Where  the  suit  in  which  the  decree  was  made  was  instituted  by  Order  to  stay 

suit  by  cred' 
1  Dnffort «.  Anowsmith,  7  De  G.,  M.  &  ^  Canhan  v.  Neale,  26  Beav.  266 ;  6  Jur.    itor  against 

6.  434;  Harris  v.  Gandy,  1  DeG.,  F.  &  J.  N.  S.  62;  Ladbroke  v.  Sloane,  8  De  G.  &    execiit(»rB, 

18;  Swale  v.  Swale,  22  Beav.  401;  and  S..291;  Westt^.  Swinbame,  ubi  np.;  see   refused,  till 

tee  ante,  pp.  70,  898.  fonn  of  order,  Seton,  887.  their  answer 

s  For  form  of  order,  see  Setoo,  887;  and  ^  £arl  of  Portarlington   v.   Darner,  2   put  in. 

for  forms  of  notice  of  motion  and  sum-  Phil.  262 ;  and  see  Seton,  888. 

mons,  see  Vol.  III.  •  Salter  v.  Tildesley,  18  W.  R.  876, 

s  Seton.  888;  Golderv.  Colder,  9  Hare,  M.  R. 

276, 279;  West «.  Swinburne,  14  Jar.  860,  7  Harris  v.  Gandy,  1  De  6.,  F.  &  J.  18; 

V.  C.  K.  B. ;  and  see  Theny  o.  Bender-  and  see  Frost  «.  Wood,  12  W.  R.  286, 

eon,  1  Y.  &;  C.  C.  C.  481,  488;  6  Jar.  886;  L.  JJ.  S.  C.  nam.    Frost  v.  Ward,  2  De 

Frowd  o.  Baker,  4  Beav.  76,  78;  Little-  G..  J.  &  S.  70. 

wood  V.  Collins,  11 W.  R.  887,  L.  JJ. ;  and         «  Furze  «.  Hennet,  2  De  G.  &  J.  126. 

see  form  of  order,  Seton,  887. 


800 


DISMISSING  BILLS,   AND  STAYING  PBOGEEDING8. 


a  XJK.  S  1. 


Conduct  of 
decree: 

maj  be  ^ven 
to  plaintiff  in 
stayed  suit; 


legatee 
preferred  to 
creditor; 


oidinarily 
given  to  ^ 
plaintiff  in 
first  suit 

Stay  of  pro- 
ceedings, on 
account  of 
decree  in  a 
foreign  Court 


Injunction 
against  pro- 
ceeding in  a 
foreign  Court. 

Pending  a 
leheaiing. 


two  executors  against  a  third,  the  Conrt  refused  to  stay  the  pro- 
ceedings in  a  suit  by  a  creditor,  whose  case  depended  on  youeheiB 
and  documents  in  the  executors'  hands,  until  they  had  put  in  their 
answer;  and  directed  the  motion  to  stay  proceedings  to  stand 
over  until  that  had  been  done :  observing,  that  the  Court  would 
then  know  who  ought  to  have  the  conduct  of  the  litigation.^ 

When  the  order  staying  proceedings  is  made,  if  a  sufficient 
reason  for  so  doing  appears,  the  Court  will  give  the  conduct  of  the 
decree  to  the  plaintiff  in  the  suit  in  which  the  proceedings  are 
stayed ;  ^  but  the  mere  fact  that  the  plaintiff  and  defendants,  in 
the  suit  in  which  the  decree  has  been  made,  appear  by  the  same 
solicitor,  is  not  a  sufficient  reason  for  so  doing ;  and  where  a 
creditors'  and  legatees'  suit  are  amalgamated,  the  Court  prefers 
giving  the  conduct  of  the  cause  to  the  legatee,  who  is  interested 
in  reducing  the  expenses  as  much  as  possible,  all  persons  being  at 
liberty  to  attend  and  assert  their  claims:  considering  it  very 
important  that  administration  suits  should  be  conducted  in  a 
friendly  spirit.*  Where  there  are  no  special  circumstances  giving 
the  preference  to  either  plaintiff  the  plaintiff  in  the  first  suit  in 
point  of  time  will  have  the  conduct  of  the  proceedings.* 

Where  a  decree  or  judgment  has  been  obtained  in  a  foreign 
country,  in  respect  of  the  same  matter  for  which  a  suit  has  been 
commenced  in  the  Court  of  Chancery,  proceedings  in  such  suit 
will  be  stayed,  if  the  Court  is  satisfied  that  the  decree  or  judgment 
in  the  foreign  Court  does  justice,  and  covers  the  whole  subject 
of  the  suit.* 

A  party  to  a  suit  in  the  Court  of  Chancery,  wherein  a  decree  has 
been  made  under  which  he  may  obtain  relief  will  be  restrained 
from  prosecuting  a  suit  in  a  foreign  Court  for  the  same  object.* 

Proceedings  in  a  suit  may  also  be  stayed,  pending  a  rehearing 
or  appeal.'' 


1  Macrae  v.  Smith,  2  K.  &  J.  411 ;  see 
also  Budgen  «.  Sage,  3  M.  &  C  688,  687. 

3  See  Macrae  v.  Smith,  vbi  m. ;  Nor- 
vall  c.  Pascoe,  10  W.  R.  838,  V.  C.  K.; 
Hawkes  v.  Barrett,  6  Mad.  17;  Kelk  v. 
Archer,  16  Jur.  605,  M.  B.;  M*Hardy  v. 
Hitchcock,  12  Jur.  781,  L.  C;  Smith  v. 
Guy,  2  Phil.  159;  2  C.  P.  Coop.  t.  Cott. 
289 ;  Wheelhouse  o.  Calvert,  cited  Seton, 
888 ;  Frost  v.  Wood,  vbi  tup. ;  Belcher  v. 
Belcher,  2  Dr.  &  Sm.  444,  where  the  other 
suit  was  by  the  personal  representatives. 

«  Per  Sir  J.  Komilly  M.  K.  in  Penny 
V.  Francis,  7  Jur.  N.  S.  248;  9  W.  E.  9; 
see  also  Kelk  v.  Archer,  vbi  tup. ;  Harris 
«.  Lightfoot,  10  W.  R.  81,  V.  C.  K. 

4  Norvall  v.  Pascoe,  ubi  tup. ;  and  see 
Salter  v.  Tildesley,  18  W.  R.  376,  M.  R. 

«  Ostell  V.  Le  Page,  2  De  G.,  M.  &  G. 
892,  894;  16  Jur.  1184,  V.  C.  S.;  see  also 
Stainton  o.  Canon  Company  (No.  8),  21 


Beav.  600;  onle,  pp.  658, 669, 664,  and  note; 
Low  V.  Mussey,  41  Vt.  898;  Brown  r.  Lex* 
ington  &  Danville  R.R.  Co.,  1  McCaiter 
(N.  J),  191. 

*  Harrison  v.  Gumey,  2  J.  &  W.  568; 
Busbby  v.  Munday,  6' Mad.  1&97;  Beau- 
cbsmp  V.  Mtirquis  of  Huntley,  Jac  546; 
Booth  0.  Lej'cester,  1  Keen,  579;  Wed- 
derbum  v.  Wedderbum,  2  Beav.  208,  214; 
4  Jur.  66;  4  M.  &  C  586,  594,  596;  Gra- 
ham  V.  Maxwell,  1  M'X.  &  G.  71;  18  Jur. 
217;  Maclarencr.  Stainton,  16  Beav.  279; 
overruled  by  H.  L.,  5  H.  L.  Ca.  416;  see 
also  Stainton  v.  Catron  Company,  21 
Beav.  152,  500;  2  Jur.  N.  S.  49,  L.  a  & 
L.  JJ.:  and  upon  conflict  of  jurisdictioii, 
generallv,  see  Venning  v.  Loyd,  1  De  G., 
P.  &  J.*  198,  200;  6  Jur.  N.  8.  81;  and 
Seton,  881. 

7  Seepoj(,Cb8p.  XXXII.  §  lyBthear- 
ingt  ana  Jppeait. 
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It  may  alio  be  mentioiied  here,  that  where  an  oppressive  number  c.  XIX.  §  9. 

of  bills  has  been  filed,  for  infringement  of  the  same  patent,  the  ^*^->^^— ^ 

Court  will  appoint  some  of  the  infringers  to  represent  the  others,  When  sey- 

and  stay  the  proceedings  in  the  remaining  suits.^  i^^^ent 

Where  a  suit  had  been  compromised,  and  the  proceedings  of  the  same 

therein  stayed,  the  Court,  on  setting  wide  the  compromise  as  ^^^^.^ 

against  one  of  the  plaintifb,  gave  him  permission  to  proceed  plaintiff  to 

with  the  suit,  although  it  remained  stayed  as  against  the  other  a'suit,  wl^ch 

plaintiflk'  "  stayed  as 

*  to  co-plain- 

tiffii. 

Sbction  n. — JFar  Want  of  Prosecution. 

Any  defendant  may,  upon  notice,'  more  the  Court  that  the  bill  Time  for 

may  be  dismissed  with  costs,  for  want  of  prosecution,  and  the  ^,^"1^^^ 

Court  may  order  accordingly,  in  the  following  cases :  —  want  of 

(1.)  Where  the  plaintifi^  having  obtained  no  order  to  enlarge  JJ^'J^^'^' 

the  time,^  does  not  within  four  weeks  *  after  the  answer,  or  the  dent  answer, 

last  of  the  answers,  required  to  be  put  in  by  such  defendant,  is  ^^'i^ 

held  or  deemed  to  be  sufficient,*  or  after  the  filing  of  a  traversing  i^ote; 
note  against  such  defendant,^  file  replication,'  or  set  down  the 
cause  to  be  heard  on  bill  and  answer,'  or  serve  a  notice  of  motion 
for  a  decree,^  or  obtain  and  serve  an  order  for  leave  to  amend  the 
bill;"  or 

(2.)  Where  the  plaintiff,  having  undertaken  to  reply  to  a  plea  after  under* 

filed  by  such  defendant  to  the  whole  bill,  does  not  file  his  replica-  ^h^^ea; 
tion  within  four  weeks  after  the  date  of  his  undertaking ;  ^  or 

(3.)  Where  the  plaintiff  having  obtained  no  order  to  enlarge  where  cause 

the  time,  does  not  set  down  the  cause  to  be  heard,  and  obtain  and  y^^^^^^^'' 
serve  a  subpoena  to  hear  judgment,  within  four  weeks  after  the 
evidence  has  closed.^' 

Where  the  plaintiff  obtains  an  order  for  leave  to  amend  his  bill,  Effect,  as  to 

and,  having  obtained  no  order  to  enlarge  the  time,^^  does  not  amend  ^^er^*  ^' 

amend  not 

I  Foxwell  0.  Webster,  10  Jar.  N.  S.  Role  17  of  the  Chancexy  Rules  in  Massa^  acted  on. 

187,  L.  C. ;  a  Dr.  &  S.  250;  9  Jur.  N.  S.  chusetU. 

1189.  •  PosC,  898  el  $tq,r  and  Chap.  XXIII., 

s  Brookes.  Lord  Hostyn,18W.  R.  U8,  Bdtmg  down  Camtuj  see  Rule  17  of  the 

I»  JJ.  Cbanoeiy  Rules  in  Massachusetts. 

■  See  Hozey  v.  Carey,  It  Geo.  (Si.    A  »  PcmI,  p.  810  §t  uq. 

nde  to  speed  the  cause  should  preoede  a  ^^  Antt^  p.  412. 

motioB  to  dismiss  fot  want  of  prosecution.  ^  Ante^  p.  696. 

Dixon  9.  RntherfoM,  26  Geo.  158.  u  Ord.  XXXIII.  10;  as  Taried  hy  Ord. 

4  Ante,  p.  421.  22  Nov.,  1866,  r.  1 ;  see  Ponsardm  v.  Stear, 

*  These  four  weeks  expire  at  12  o'clock  82  BeaT.  666;  9  Jur.  N.  S.  885;  Emeat  e. 
at  night  on  the  last  day.  Preston  v.  Col-  Goveit,  2  N.  R.  486,  V .  C.  W. ;  see  also 
left,  20  L.  J.  N.  S.  Ch.  228,  Y.  C  Ld.  C.  Hart  v.  Roberts,  82  Bear.  281;  7  Jur.  N. 

•  AmU,  pp.  412,  786;  see  Leite  v.  John-  S.  669;  /wee,  Chap.  XXIIL,  SetHno  down 
alon,  L.  k.  6  Eq.  266.  Comes ;  and  see  Braithwaite*8  \iannal, 

Y  AnU  p.  514  el  eeq,  198,  n.  (186). 


•  Poll,  p.  828  et  §ea.;  see  66th  Equity 
Rnle  of  the  United  Sutee  Courta;  and 
TOU  I.  51 


1«  AnU,  p.  421. 
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C.  XIX.  S  2. 


After  amend- 
ment of  bill, 
and  BO  an- 
swer to 
amendments 
required; 


and  time  to 
answer  vol- 
nntarily  has 
expired; 

or  further 
time  80  to  do 
refused; 


after  rolun- 
tary  answer. 


When  vaca- 
tions not 
reckoned. 


the  bill  within  the  time  limited  by  the  order  to  amend,  or,  if  no 
time  be  so  limited,  within  fourteen  days  from  the  date  of  such 
order,  the  order  to  amend  is  Yoid,  and  the  cause  as  to  dismissal 
stands  in  the  same  position  as  if  the  order  to  amend  had  not  been 
made.^ 

Any  defendant  may,  upon  notice,  move  to  dismiss  the  bill  with 
costs  for  want  of  prosecution,  where  the  plaintiff  after  answer, 
amends  his  bill  without  requiring  an  answer  to  the  amendments 
from  any  of  the  defendants,'  and,  having  obtained  no  order  to  en- 
large the  time,'  does  not  file  the  replication,^  or  set  down  the  cause 
to  be  heard  on  bill  and  answer,'  or  serve  a  notice  of  motion  for  a 
decree,*  within  the  times  following,  viz.: — 

(1.)  Within  one  week  after  the  expiration  of  the"  time  within 
which  the  defendant  might  have  put  in  an  answer,^  in  cases  where 
the  defendant  does  not  desire  to  answer  the  amendments.' 

(2.)  Within  fourteen  days  after  the  refusal  to  allow  further  time, 
in  cases  where  the  defendant,  desiring  to  answer,  has  not  put  in 
his  answer  within  the  time  allowed  for  that  purpose,  and  the  Judge 
has  refused  to  allow  further  time. 

(3.)  Within  fourteen  days  after  the  filing  of  the  answer,  in  cases 
where  the  defendant  has  put  in  an  answer  to  the  amendments, 
unless  the  plaintiff  has,  within  such  fourteen  days,  obtained  a 
special  order  for  leave  to^  except  to  such  answer  or  to  re-amend  the 
bill.' 

In  cases  where  the  defendant  puts  in  an  answer  to  amendments 
to  which  the  plaintiff  has  not  required  an  answer,  yacations  are 
not  reckoned  in  computing  the  times  for  filing  replication,  setting 
down  the  cause,  or  setting  down  a  motion  for  a  decree.^*^ 

If  the  plaintiff  &ils  to  set  down  a  motion  for  decree  within  one 
week  after  the  expiration  of  the  time  allowed  to  him  to  file  his  affi- 
davits in  reply,  in  case  the  defendant  has  filed  any  affidavit,  or 
within  one  week  after  the  expiration  of  the  time  allowed  to  the 
defendant  to  file  his  affidavits  in  answer,  in  case  the  defendant  has 
not  filed  any  affidavit,  or  in  case  the  time  allowed  for  either  of  the 


1  Ord.  XXXin.  11.  This  o^fler  ap- 
plies to  all  orders  to  amend,  whether  of 
course  or  not;  Armistead  v.  Durham,  11 
Beav.  428;  18  Jur.  880;  Bainbrigge  v. 
Baddelej,  12  Beav.  152;  18  Jur.  9tf7. 

s  Brown  V.  Butter,  21  Beav.  615.  This 
case  appears  to  be  inconsistent  with  Bram- 
ston  V.  Carter,  2  Sim.  458;  Cooke  v.  Da- 
vies,  1  Rubs.  158,  n.  (c);  and  Raistrick  v. 
Elsworth,  2  De  0.  &  S.  95;  12  Jur.  281, 
none  of  which  were  cited  in  Brown  r.  But- 
ter; and  see  Forbes  v,  Preston,  11  Jur.  N. 
S.  198,  v.  C.  S.     . 

8  AtUtj  p.  421. 

«  Poit^  p.  828  et  seq, 

s  Poft,  p.  828  et  seq, ;  and  Ch.  XXIII., 
Setting  doum  Caute§. 


0  Pott,  p.  819  et  $eq. 

7  See  Ord.  XXXVII.  7,  which  fixes  the 
time  at  thirty  days  from  service  of  the 
amended  bill;  and  see  atUe^  p.  740. 

8  This  applies,  although  an  answer  to 
the  amended  bill  may  have  been  required 
from  another  defendant  Forbes  v.  Pro- 
ton, fibi  tup, 

»  Ord.  XXXIII.  12;  as  varied  by  Old. 
22  Nov.,  1866.  r.  1 ;  ante,  p.  765. 

10  Ord.  XXXVII.  18  (4).  It  is  assumed 
that  the  words  "  setting  down  causes,"  in 
Ord.  XXXVII.  18  (4),  include  setting 
down  motions  for  decree.  As  to  the  va- 
cations, see  antty  p.  412;  and  Braithwaite'i 
Manual,  186,  n.  (109). 
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purposes  aforesaid  shall  be  enlarged,  then  within  one  week  after  c.  XIX.  §  2. 
the  expiration  of  such  enlarged  time,  the  defendant  may  move  to  ^^■^->-— ^ 
dismiss  the  bill  for  want  of  prosecution.^ 

If  the  plaintiff  amends  his  bill,  and.  requires  an  answer,  the  de-  where  plains 
fendant  cannot  move  to  dismiss  the  bill  for  want  of  prosecution  tiff  amende, 

*  .  and  requires 

until  four  weeks  from  the  expiration  of  the  time  when  his  answer,  an  answer, 
or  the  last  of  his  answers,  to  the  amended  bill  is  held  or  deemed 
sufficient,  except  upon  the  same  contingencies  as  are  mentioned 
above,  with  respect  to  answers  to  original  bills.^ 

A  defendant  to  a  suit  commenced  by  bill,  who  has  not  been  re-  where 
quired  to  answer  the  bill,  and  has  not  answered  it,  may  apply  for  defendants 
an  order  to  dismiss  the  bill  for  want  of  prosecution,  at  any  time  required  to, 
after  the  expiration  of  three  months  from  the  time  of  his  appearance,  ^g^  "^^^ 
unless  a  notice  of  motion  for  a  decree  has  been  served  in  the  mean 
time,  or  the  cause  has  been  set  down  to  be  heard ;  and  the  Court 
may,  upon  such  application,  if  it  shall  think  fit,  make  an  order  dis- 
missing the  bill,  or  make  such  other  order  and  impose  such  terms 
as  may   appear  just  and  reasonable.'    In  computing  the  three  Vacations, 
months,  vacations  are  reckoned.^ 

Where,  at  the  expiration  of  the  three  months,  the  evidence  had  Where  the 
not  closed,  so  that  the  plaintiff  could  not  set  down  the  cause,  the  nruiSsed  at 
Court,  upon  a  motion  to  dismiss  for  want  of  prosecution,  gave  expiration  of 
the  plaintiff  leave  to  set  down  the  cause  after  the  expiration  of  months,  leave 
the  three  months.*  y^®**  ^  ^^ 

down  cause 

The  orders  do  not  appear  to  be  framed  to  meet  the  case  of  a  after  the 
defendant  who  files  a  voluntary  answer;  but  it  was  said  by  Sir  W.  ^^^^** 
P.  Wood  V.  C,  in  JBerUley  v.  Mercer^  that  it  must  have  been  in-  fendant  files 
tended  that  such  a  defendant  should,  in  some  way,  be  able  to  get  J[n^^!"°**^ 
rid  of  a  suit,  after  having  put  in  a  voluntary  answer ;  and  it  would 
seem  that  a  defendant  may,  in  such  a  case,  move  to  dismiss  for 
want  of  prosecution,  after  the  expiration  of  three  months  from  the 
date  of  his  appearance,  and  four  weeks  from  the  filing  of  his  an- 
swer, and  possibly  even  after  the  expiration  of  the  four  weeks, 
although  the  three  months  have  not  expired.^ 

The  right  of  a  defendant  to  move  to  dismiss  depends,  in  all  cases.  Defendant's 
upon  the  proceedings  of  the  plaintiff  refative  to  the  particular  de-  "gjf  to  move 
fendant  making  the  motion,  and  not  to  the  general  proceedings  in  depends  on 
the  cause  as  to  other  defendants.^    The  form  of  order  to  be  made  ^'^^^eejin-g 

1  Ord.  22Nov.,  1866,  rr.  2,8.  »  Bates  «.  Brothers,  2  W.  R.  888,  V.    je^^i^e  *o 

«  AnUy  p.  801.  C.  S.                                                                '^^  ^°v- 
»  Ord.  XXXIII.  18;  as  vsried  by  Ord.    .      «  4  Jar.  N.  S.  407;  6  W.  R.  266. 

'  22  Nov.,  1866,  r.  1.    A  bill  was  di«inisAed  ?  Bentley  v.  Mercer,  4  Jar.  N.  S.  407 ;  6 

with  costs  under  this  order,  in  Haddon  v.  W.  R.  265,' V.  C.  W.;  see  also  Weeks  v. 

Pegler,  5  Jur.  N.  S.  1128,  V.  C.  W.  Hewar.1, 11  W.  R.  79,  V.  C.  W.;  Semple 

'f  Both  >niley  v.  Squire,  7  De  G.,  M.  &  9.  Holland,  1  N.  R.  604,  M.  R.;  and  Nu- 

G.  246;  Ord.  XXXVII.  18  (14th  of  May,  gent  v.  Jenkinson,  cited  Braithwaite's  Pr. 

1846,  Sand.  Ord.  984)  does  not  apply  to  572. 

this  case.    l\nd^    Aa  to  the  Tacations,  see  *  See  Nicholt  v.  Jones,  14  W.  R.  79 ;  V. 

ante,  p.  412.  C  W.;  Semmes  v.  Mott,  27  Geo.  92.    A 
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c.  zix.  { a. 


Where 
motion  to 
dismiss  may 
be  prevented 
by  amend- 
ment; 

or  by  filing 
replication. 

Costs  in  such 
case. 


No  order  of 
coarse  to 
amend,  after 
service  of 
notice  of 
motion  to 
dismiss. 

Irregular 
order  to 
amend  is  in 
operation  till 
discharged. 

Motion  to ' 
dismiss,  after 
adjournment 
with  leave 
given  to 
amend. 


Where  cause 
stands  over 
for  a  limited 
time  with 
liberty  to  add 
parties;  and 
m  defkidt, 
hill  to  stand 
dismissed; 


Where  de- 
fendant may 
move  that 
bill,  if  not 
amended 
within  a 
certain  time, 
maybe 
dismissed. 


upon  such  a  motion  is,  however,  within  the  discretion  of  the  Court : 
which  will,  of  course,  be  guided  by  the  conduct  of  the  cause  rela- 
tive to  all  the  defendants. 

The  plainti^  by  obtaining  and  serving  an  order  for  leave  to 
amend  the  bill,  precludes  the  defendant  from  moving  to  dismiss ; 
and  the  order  to  amend  is  in  time,  if  drawn  up  and  served  before 
the  motion  to  dismiss  is  actually  made,  although  after  notice  of  the 
motion  has  been  served.^  And  if,  after  service  of  the  notice,  the 
plaintiff  files  replication,  it  is  also  a  complete  answer  to  the  motion.* 
But  in  such  cases,  and  in  others  where  a  defendant's  title  to  digmiss 
is  intercepted  by  a  step  taken  by  the  plaintiff  between  the  notice 
of  motion  and  its  being  heard,  the  plaintiff  has  to  pay  the  costs  of 
the  defendant's  application  to  dismiss  the  bilL'  It  must  be  i^emem* 
bered,  however,  that  after  service  of  a  notice  of  motion  to  dismiss, 
in  a  case  where  the  defendant  is  entitled  to  move,  an  order  of 
course  to  amend  cannot  be  obtained.'* 

An  order  to  amend,  if  irregularly  obtained,  has  been  held  to  be 
a  nullity,  and  not,  therefore,  to  stop  a  motion  to  dismiss ;  *  but  this 
decision  would  seem  to  be  overruled :  the  rule  of  the  Ck)urt  now 
being  to  treat  all  orders  that  have  been  made  as  valid,  until  they 
have  been  regularly  discharged.* 

I^  upon  the  hearing  of  a  cause,  it  is  ordered  to  stand  over,  with 
liberty  to  the  plaintiff  to  amend  his  bill  by  adding  parties :  in 
pursuance  of  which  the  plaintiff  amends,  but  does  not  proceed  any 
further,  the  defendant  may  move  specially  to  dismiss  the  bill  for 
want  of  prosecution,  and  is  not  bound  to  set  the  cause  down  again.'' 
And  where  the  order  directs  the  cause  to  stand  over  for  a  limited 
time,  within  which  the  plaintiff  is  to  add  necessary  parties,  and 
that  in  default  thereof  the  bill  is  to  stand  dismissed  with  costs, 
without  further  order :  if  the  plaintiff  does  not  add  the  parties 
within  the  limited  time,  no  further  application  need  be  made  to 
dismiss  the  bill,  as  it  is  already  out  of  Court ; '  but  if  the  order 
does  not  contain  a  direction  for  taxation  and  payment  of  costs,  an 
ex  parte  application  for  an  order  for  such  direction  must  be  made.* 
Where  the  order  does  not  direct  the  bill  to  be  dismissed  in  case 


bill  cannot  be  dismissed  for  failure  to 
prosecute,  if  the  defendants  have  caused 
or  acquiesced  in  the  delay.  Dixon  v, 
Butherford,  26  Geo.  158. 

1  Peacock  v.  Sievier,  6  Sim.  568:  Jones 
V,  Lord  Charlemont,  12  Jnr.  889,  V.  C  £. 
As  to  orders  to  amend,  see  ante,  p.  409 
etseq. 

s  Story  V.  Official  Manager  of  the  Na- 
tional  Insurance  Society,  2  N.  B.  851,  V. 
C.  W. ;  and  see  oof<,  p.  805. 

«  Ibid.}  Waller  V.  Pedlington,  4  Bear. 
124. 

«  Ord.  IX.  12;  see  Briffgt  v.  Beale,  12 
W.  B.  984,  Y.  C.  W.;  and  aftto»  pp.  412, 


5  De  Geneve  v.  Hannam,  1  B.  &  M. 
494. 

«  Blake  v.  Blake,  7  Beav.  514;  Petty  cu 
Lonsdale,  4  M.  &  C.  645;  8  Jnr.  llSe, 
reversing  ib.  1070;  Chuck  v.  Cremer,  2 
Phil.  118, 115;  1  G.  P.  Coo^.  t.  Cott  888, 
842;  and  see  observations  m  report  last 
cited;  WhitdngtoB  «.  EdwaiOa,  8  De  G. 
&  J.  248,  249. 

V  Mitchel «.  Lowndes,  8  Cox,  16. 

8  See  Stevens  v,  Praed,  &  874. 

•  Dobede  v,  Edwards,  11  Bim.  454. 
Quare,  if  the  application  shoald  not  be 
on  notice,  see  Seton,  1116.  For  form  of 
motion  paper,  see  Vol.  III. 
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the  bill  is  not  amended  within  the  time  specified  in  the  order,  and  C.  XIX.  §  2. 
the  plaintiff  omits  to  amend,  the  defendant  may  move,  upon  notice,  ^  ■  ■  y    ^^ 
that  unless  the  bill  be  amended  within  a  certain  time,  it  may  be 
dismissed  with  costs.^ 

Where,  at  the  time  of  service  of  the  notice  upon  the  plaintiff  Flaintifl^  by 
the  defendant  had  a  right  to  move  to  dismiss  the  bill,  yet,  if  the  J^jJ^ng^oMer 
plaintiff  files  a  replication,  or  serves  an  order  to  amend  the  bill,  to  amend, 
before  the  hearing  of  the  motion,  the  defendant's  right  is  inter-  de^j^nd'an^s 
cepted,  and  the  plaintiff  will  be  allowed  to  retain  his  bill.*  n^rht  to 

Where,  however,  the  plaintiff  adopts  this  course,  the  Court  qq^^  ^^  ^^^^ 
usually  orders  him  to  pay  the  costs  of  the  application  for  dismissal ;  &  <^am- 
and  even  though  the  defendant  had  notice  that  the  plaintiff  by 
taking  a  step  in  the  cause,  had  prevented  any  order  being  made 
upon  the  motion  to  dismiss,  yet,  where  the  plaintiff  had  not  ten- 
dered the  costs  of  preparing  and  serving  the  notice  of  motion,  it 
VTBB  held,  that  the  defendant  had  a  right  to  bring  his  motion  before 
the  Court,  for  the  purpose  of  obtaining  his  costs ;  where  the  plain- 
tiff had  tendered  the  costs  of  preparing  and  serving  the  notice  of 
motion,  there  seems  to  have  been  some  difference  of  opinion  as  to 
the  right  of  the  defendant  to  bring  on  the  motion  to  obtain  taxed 
costs ; '  but  the  practice  would  now  seem  to  be  that  the  defendant  Defendant 
is  entitled  to  the  costs  actually  incurred,  and  that  he  may  in  all  entitled  to 

actual  costs  * 

oases,  if  necessary,  bring  on  his  motion  for  the  purpose  of  obtain-  but  ought  not 

ing  them.^  It  would  seem,  however,  that  if  the  plaintiff  tenders  the  motio°*iAer 

costs  which  have  been  incurred,  it  is  improper  for  the  defendant  to  safficient 
bring  on  his  motion,  and  that  he  would  not  be  allowed  subsequent        *' 
costs.* 

Where  there  is  an  irregularity  in  the  notice  of  motion  to  dismiss,  costs  of 

the  Court  will  not  make  the  plaintiff  pay  the  costs  of  the  applica-  Am)iicatioo, 

tion  for  dismissal.*  of  motion 

An  order  to  dismiss  a  bill  for  want  of  prosecution,  operates  firom  J7^^'., 

the  time  of  its  being  pronounced ;  and  it  would  seem,  therefore,  missoverridet 

that  the  filing  of  replication  on  the  same  day  does  not  prevent  its  ^i^^^*^^am6« 

effect ;  ^  although  the  contrary  has  been  held,  imder  the  old  prac-  day,  ternbU, 
tice,  where  the  order  was  made  ex  parted 

1  Eroenon  «.  Emarson,  6  Hare,  443;  12  '  Newton  v.  Ricketts,  11  Benv.  164. 

Jur.  978.  «  Steedman  v.  Poole,  10  Jor.  979;  11 

*  Waller  v.  Pedlinffton,  4  Bear.  134;       Jar.  666,  V.  C  W. 

Conr  V  Curlewis,  8  Beav.  606;  Heanley  f  I/orimer  r.  Lorimar,  1  J.  &  W.  384, 

«.  Abraham,  6  Hare,  214;  Young  v.  Qoin-  288;  and  see  note  of  Begistrars  in  Hnghet 

eer,  9  BeaT.  160;  and  see  ante,  p.  804.  v.  Lewis,  John.  698. 

^  Attomej-Oeneral  «.  Cooper,  9  Sim.  ^  Revnolda  v.  Neleon,  6  Mad.  60;  Fox 

S79;  2  Jur.  917;  Piperv.Gtttenvll  Sim.   .  v.  Morewood,  3  S.  &S.  836.    The  filing  of 

983;  Wright   v.  Angle,  6  Hare,  109;  13  a  replication  after  notice  given  of  amotion 

Jur.  84;  Tlughee  o.  Lewis,  John.  696;  6  to  dismiss  the  bill  for  want  thereof,  is  giiod 

Jar.  N.  S.  804.  cause  against  the  motion;   bnt  it  will  be 

*  Hoghee  o.  Lewis,  6  Jur.  N.  S.  443;  allowed  only  on  payment  of  costs.  Oris- 
Johns.  696,  698;  and  see  note  by  Regis-  wold  v.  Inmnn,  1  Hopk.  86.  Where  a 
trars  there  set  out.  Findlay  v.  Lawrence,  cause  is  st  issue  as  to  one  of  the  defend- 
11  Jur.  706,  y.  0»  K.  B.  anti,  by  filing  a  replication  to  his  answer, 
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C.  XIX.  §  2. 


Motion  to 
dismiss,  not 
prevented  by 
mterlocutoiy 
application. 


Order  of 
reference  as 
to  title, 
prevents  a 
motion  to 
dismiss. 


Notice  of 
motion  for 
too  early  a 
day,  not 
cured  hy 
postpomng 
motion. 

Defendant,  in 
contempt  for 
non-payment 
of  costs  of 
attachment, 
cannot  move 
to  dismiss. 

Motion  to 
dismiss  irreg- 
ular, after 
order  to  stay 
till  contempt 
cleared  by 
plaintiff. 

Where  secu- 
rity for  costs 
ordered,  but 
not  given. 


The  defendant  is  not  prevented,  by  an  interlocutory  application, 
from  moving  to  dismiss  for  want  of  prosecution ;  and  even  the  ob- 
taining an  injunction  does  not  prevent  the  bill  being  dismiased^ 
The  same  was  also  held  of  showing  cause,  successfoUy,  agaiiuit  &- 
solving  an  injunction ; '  and  an  order  to  dismiss  a  bill  for  want  of 
prosecution  was  held  to  be  regular,  although  made  after  a  notice 
had  been  given  by  the  defendant  of  a  motion  to  dissolve  an  injimy 
tion,  but  which  motion  was  not  made,  in  consequence  of  the  state 
of  business  in  the  Court.' 

There  is  one  case,  however,  in  which  an  'order  made  upon  m 
interlocutory  application  is  considered  as  a  sufficient  proceeding  to 
prevent  the  dismissal  of  a  bill  for  want  of  prosecution ;  viz^  where 
the  bill  having  been  filed  for  the  specific  performance  of  a  contract, 
and  the  title  only  being  in  dispute,  a  reference  is  made,  upon  mo- 
tion, to  inquire  into  the  title.**  In  such  case,  the  order  being  in  the 
nature  of  a  decree,  made  upon  the  hearing  of  the  cause,  prevents  the 
dismissal  of  the  bill.    The  same  rule  applies  to  all  decretal  ordeiK* 

It  has  always  been  a  general  rule,  that  if  notice  of  motion  to 
dismiss  for  want  of  prosecution  be  given  for  too  early  a  day^  the 
defect  is  not  cured  by  the  motion  being  accidentally  postponed  to 
a  day  when  it  might  have  been  regularly  made.* 

It  is  to  be  recollected,  that  a  defendant  who  is  in  contempt  iar 
non-payment  of  the  costs  of  an  attachment,  for  not  putting  in  Yds 
answer  in  due  time,  will  not  be  in  a  situation,  even  after  answer, 
to  move  to  dismiss  the  bill  for  want  of  prosecution :  unless,  indeed, 
the  plaintiff  has  replied  to  the  answer,  or  taken  any  other  st^ 
amounting  to  an  acceptance  of  it.'' 

After  an  order  to  stay  proceedings  until  the  plaintiff  had  cleared 
his  contempt,  a  motion  to  dismiss  was  held  to  be  irregolar,  and 
was  refused.^ 

Where  the  defendant  has  obtained  an  order  for  secnrity  fix* 
costs,  which  has  not  been  complied  with,  he  should  not  move  to 
dismiss  the  bill  for  want  of  prosecution,  but  thai,  unless  security 
is  given  within  a  limited  time,  the  bill  may  be  dismissed.* 

plaintiff.  Jackson  o.  iTimey,  L.  S.  1  Ea. 
698,  V.  C.  W. 

4  Btscoe  V.  Brett, a  V.  &  R  877;  C<4fiM 
V.  GreaveK,  6  Hore,  696;  Greg<orj  r.  Spa- 
cer, 11  Beav.  143. 

s  Bluck  V.  Colnaghi^  »  Shn.  411:  «iri^ 
p.  798;  pott,  p.  810;  Aoon.,  11  Yea.  ML 

•  De  Geneve  v.  Hannam,  1  K.  &  IL 
494;  and  see  Ponsardin  v.  Stear,  83  Bear. 
666:  9  Jar.  N.  S.  886;  Ernest  v.  6onBa.S 
N.  R.  486.  V.C.  W. 

1  Anon.,  15  Ves.  174;  Hetrett  vl  Rc^ 
nolds,  2  Giff.  409;  6  Jur.  N.  S.  884l 

•  Futvoje  «.  Kennard,  8  Giff.  SSI;  T 
Jur.  N.  S.  958. 

•  Kenn^  «.  Edwaida,  11  Jar.  X.  S. 
163,  Y.  C.  W.;  ante,  pp.  86,M. 


and  the  plaintiff  has  neglected  to  proceed 
ag  liiist  the  other  parties  so  that  such  de- 
fendant cannot  proceed  to  examine  wit- 
nesses and  close  the  proofs,  he  may  move 
to  dismiss  the  plaintiff's  bill  for  want  of 
prosecution.  Yermilveav.  Odell.  4  Paige, 
121;  S.  C.  1  Edw.  Ch.  617;  Whitney  v. 
Mnyor,  &c.,  of  New  Tork,  1  Paige,  648; 
Hastings  v.  Palmer,  1  Clarke,  62. 

^  Day  V.  Snee,  8  Y.  &  B-  170;  James  v. 
Bion,  8  Swanst.  284,  289;  Bliss  v.  ColUns, 
cited  2  filer.  62. 

s  Earl  of  \Yarwick  v.  Duke  of  Beanfort, 
1  Cox,  111. 

'  Farquharson  v.  Pitcher,  8  Russ.  888. 
Motion  refased  where  defendant  had  filed 
interrogatories  for  the  examination  of  the 
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A  defendant  can  only  have  the  bill  dismissed  as  against  himself:  C.  XIX.  §  a. 
not  as  against  all  the  defendants ;  ^  and  the  notice  of  motion  should  "-    r — *^ 

be  framed  accordingly.  Billdinnisiied 

o  J  only  as 

An  order  to  dismiss  a  biU  can  only  be  drawn  up  on  the  produc-  against  the 
tion  of  the  Record  and  Writ  Clerk's  certificate  of  the  proceedings  Jf^^^' 
in  the  cause,  for  the  purpose  of  showing  what  proceedings  have  How  order 
been  had.     This  certificate  ought  to  be  produced  in  Court  at  the  *^'*^°  up- 
time of  the  motion  being  made,  or  at  all  events  before  the  rising 
of  the  Court  on  that  day ;  •  and  the  Registrar  will  not  draw  up 
the  order  until  he  sees  that  the  certificate  has  been  granted.*    Some- 
'times,  the  certificate  has  been  applied  for,  and  obtained,  after  the 
order  has  been  pronounced  by  the  Court;  so  that  it  was  dated 
subsequently  to  the  order :  which,  although  drawn  up  and  entered 
afterwards,  is  always  dated  on  the  day  that  it  is  pronounced  by 
the  Court.^    This  practice  would  seem  to  have  been  irregular,  and, 
if  objected  to,  not  now  to  be  permitted.* 

Where  either  party  does  not  appear  on  the  motion,  an  office  Where  either 
copy  of  the  affidavit  of  service  of  the  notice  of  motion*  must  also  SSmit.*^'^^' 
be  in  Court ;  and  where  the  defendant  fails  to  move,  the  plaintiff 
may  obtain  an  order  for  payment  of  his  costs  of  the  abandoned 
motion.^ 

Upon  hearing  the  motion,  the  Court  usually  either  dismisses  the  On  hearing 
bill  with  costs,  or  orders  the  plaintiff  to  pay  the  costs  of  the  luually 
motion,  and  to  enter  into  an  undertakincr  to  amend  the  bill,  file  allocs  it  with 

.  costs,  or 

replication,  or  set  down  the  cause  to  be  heard  on  motion  for  orders  plain- 
decree,  or  on  bill  and  answer,  within  a  limited  period,  according  c^^a^ 
to  the  state  of  the  suit ;'  or,  as  it  is  usually  expressed,  to  ^  speed  undertake  to 

^a.i_  M  speecL  tne 

the  cause."  calite. 

The  Court,  however,  somBtimes  directs    the  motion  to  stand  Motion  some- 
over,  in  order  to  give  the  plaintiff  an  opportunity  of  taking  a  step  tostandover 
in  the  cause,  and  so  preventing   the  bill  being  dismissed ;   and    or  pl^in^ 
upon  his  doing  so,  makes  no  other  order  on  the  motion  than  that 
the  plaintiff  pay  the  costs ; "   or,  if  satisfied   that   the  plaintiff 
has  used  reasonable  diligence,  it  has  refused  to  make  any  order  on 


1  Ward  v.  Ward,  11  Beav.  169, 162;  12 
Jar.  592. 

>  Freeaton  v.  Claydon,  17  Jar.  486,  Y. 
C.  W. 

■  Wills  V.  Pugh,  10  Yes.  402,  403. 

4  Ibid.;  M*Mahon  «.  Sisson,  12  Yes. 
466;  Altomey-GenerH]  v.  Finch,  1  Y.  & 
B.  368;  King  v.  Noel.  6  Mad.  18;  Re  Risca 
Coal  Company,  10  W.  R.  701,  L.  C.      . 

4  Bell  V.  Bell,  14  Jor.  1129,  Y.  C  Ld. 
C- ;  Freeston  v.  Clardon,  vbi  tm. 

4  For  forms  of  amdaviti  see  Vol.  III. 

T  See  pott,  Chap.  XXXY.  {  2,  MotUmt ; 
Ord.XL.  23. 

4  Stinton  V,  Taylor,  4  Hare,  608 ;  10  Jur. 


386;  'Earl  of  Momington  v.  Smith,  9  Beav. 
261;  Hardy  v.  Hardy,  1  G.  P.  Coop.  t. 
Cott.  16;  Williams  v.  Rowland,  3  Jar.  N. 
S.  668,  Y.  C.  W.;  Hancock  v.  Rollison,  6 
Jur.  N.  S.  1199;  8  W.  R.  18,  Y.  C.  S.; 
Hand  t;.  King,  10  Jur.  N.  8.  91,  Y.  C.  W.; 
Jones  V.  Jones,  10  Jur.  K.  S.  1167,  L.  J  J. ; 
Forbes  v.  Preston,  11  Jur.  N.  S.  198,  Y.  G. 
S.;  Sonthampton,  &c  Steamboat  Com- 
nany  (Limited)  v.  Rawlins,  13  W.  R.  612, 

0  Yonuf?  V.  Quincy,  9  BesT.  160 ;  Stin- 
ton V.  Taylor,  4  Hare,  608,  609;  10  Jar. 
886. 
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C.  XIX.  §  2. 


Farther  time 

sometimes 

given. 

Costs, 

are  in  the 
discretion  of 
the  Court 


Costs:  where 
plaintiff 
becomes 
bankrupt,  or 
sues  injormd 
pavperu ; 


or  where 
defendant 
becomes 
bankrupt 


Court  win 
not  enter 
into  merits, 
on  motion  to 
dismiss. 

Where 
defendant 
knows  plain- 
tiff has 
used  dne 
diligence. 


the  motion ;  ^  and  after  replication  has  been  filed,  the  Court  wiD, 
in  a  proper  case,  give  the  plaintiff  fiirther  time.* 

Notwithstanding  the  enactment  that,  upon  the  defendanVt 
dismissing  a  bill  for  want  of  prosecution  the  plaintiff  shall  paj  to 
the  defendant  his  costs,  to  be  taxed  by  the  Master,"  the  Oourt  his 
a  discretion  to  make  such  order  in  respect  of  costs,  as  well  as  is 
other  respects,  as  it  thinks  fit ;  and  though,  in  most  cases,  whert 
the  defendant  was  in  a  position  to  moye  to  dismiss  at  the  time  the 
notice  was  served,  the  Court  orders  the  plaintiff  to  pay  the  costs, 
whatever  order  it  may  make  in  other  respects,  it  has  refbaed  to 
make  any  order  upon  Uie  motion :  ^  has  dismissed  the  bill,  withool 
costs:'  and  has  even  gone  the  length  of  dismissing  the  molioa 
with  costs.^ 

Where  the  plaintiff  becomes  bankrupt,''  or  has  filed  Ids  bQl 
in  formA  pauperis^  the  rule  is  to  dismiss  the  bill  without  oosta 
Where  the  defendant  becomes  bankrupt,  it  seems  to  have  beea 
formerly  considered  that  the  bill,  if  dismissed  for  want  of  prose- 
cution, ought  to  be  dismissed  without  costs;*  but  it  has  ones 
been  held,  that  the  fact  of  a  defendant  becoming  a  bankrupt,  if 
not  of  itself  a  sufficient  reason  for  departing  finom  the  ordinaiy 
rule  that,  a  bill  dismissed  for  want  of  prosecution,  is  difnni?«ftd 
with  costs.^* 

The  Court  will  not  enter  into  the  merits  of  the  case,  for  the 
purpose  of  determining  whether  the  bill  shall  be  dismissed  with 
or  without  costs ;  but  will,  for  that  purpose,  only  consider  the 
conduct  of  the  parties  in  the  prosecution  of  the  cause.^ 

Where  a  defendant,  knowing  that  the  plaintiff  has  used  das 
diligence  and  been  unable  to  get  in  the  answers  of  other  defimd* 
ants,  moves  to  dismiss  the  bill  for  want  of  prosecution,  the  motioD 
will  be  dismissed  with  costs ;  ^*  and  it  is,  therefore,  prudent  on  the 


1  Ingle  V.  Partridge,  12  W.  R.  65,  M.  R. ; 
82  Beav-  287 

2  Pollard  c.  Doyle,  2  W.  R.  509,  V.  C. 
K.;  and  see  Forbes  «.  Preston,  11  Jar.  N. 
S.  198.  V.  C.  S. 

*  4  &  5  Anne,  c.  16,  §  28,  atitt^  p.  791. 
As  to  the  form  of  order,  where  the  suit  is 
by  an  official  manager  or  liquidator,  see 
Grand  Trunk  Company  v.  Brodie,  8  De  6., 
M.  &  G.  146;  17  Jur.  809;  9  Hare,  823; 

17  Jur.  205 ;  Official  Manager  of  Consols 
Insurance  Company  t^.  Wood,  18  W.  R. 
492,  Y.  C.  K. ;  2  Dr.  &  Sm.  358;  and  see 
Morgan  &  Davey,  226. 

*  Vent  V.  Pacey,  8  Sim.  882;  and  see 
Ingle  «.  Partridge,  ti^t  tup, 

«  Pinfold  c.  Pinfold.  9  Hare  Ap.  14;  16 
Jur.  1081,  y.  C.  T. ;  and  see  South  Staf- 
fordshire Rail  way  Company  V.  Hall,  16  Jur. 
160.  V.  C.  K.;  LancHshire  nnd  Toikshire 
Railway  Company  v.  Eyans,  14  Beay.  529; 
Kemball  v.  Walduck,  1  Sm.  &  G.  Ap.  27; 

18  Jur.  69,  V.  C.  S. 


«  Partington  v.  Baaiie,  5  Sim.  661;  Wm- 
tbrop  V.  Murray,  7  Hare,  160;  IS  Jbk.  tt; 
Ingle  V.  Partridge,  88  Beay.  287. 

7  AnU,  p.  64,  poti,  p.  818;  Meiklas  & 
Elmore,  4  De  O.  &  J.  208;  fi  Jar.  K.  S. 
904;  and  see/KwC,  p.  814. 

•  AnU^  p,  792;  and  see  p.  4S. 

>  Blanchard  r.  Drew,  10  Sim.  MO;  Urn- 
teith  V.  Taylor,  9  Yea.  615:  1  li*N.  &  & 
81,  n.;  Kemball  o.  Waldnck,  1  Sm.  4  6. 
Ap.  27;  18  Jur.  69;  Findlay  «.LawifBc% 
2  De  G.  &  S.  808. 

10  Blackmore  v.  Smith,  1  M*N.  &  G.  6»; 
18  Jur.  218;  Robson  «.  Eari  of  Drrea,  I 
Sm.  &  G.  227;  2  Jar.  K.  S.  666;  Levi  vl 
Heritage,  26  Beay.  560;  S.  C  imw.  Im99 
V.  Heritage,  5  Jur.  N.  8.  215. 

11  Stagg  V.  Knowles,  8  Harc«  241.  U4; 
South  Stafford»hire  Railway  Compasr  c 
Hall,  16  Jur.  160,  V.  C  K. ;  Wallis  *.  Vf^ 
lis,  4  Drew.  458. 

u  Partington  9.  Baillic,  6  Sim.  6«7 ;  Wi>. 
throp  «.  Murray,  7  Hare,  160;  IS  Jar.  H; 
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part  of  the  plaintiff  to  give  a  defendant  who  is  in  a  position  to 
move  to  dismiss,  notice  that  the  other  answers  have  not  been  got 
in,  if  such  is  the  fact.^ 

Where  the  plaintiff  undertakes  to  speed  the  cause,  the  order 
ought  to  go  on  to  provide  that,  in  default  of  his  taking  the 
appointed  step  within  the  prescribed  period,  the  bill  shall  be 
dismissed  with  costs,  without  further  notice.* 

If  the  plaintiff  makes  default  in  taking  the  next  step  within 
the  time  limited,  no  further  indulgence  will  in  general  be  granted 
bim.'  Where,  however,  the  plaintiff  considers  he  has  a  case 
entitling  him  to  ask  for  further  indulgence,  he  should  make  a 
special  application  for  further  time,  by  motion  or  summons,  before 
the  expiration  of  the  period  limited;^  or  if  the  time  has  ex- 
pired,  the  application  must  be  to  have  the  bill  restored.^  It  is 
not,  however,  the  ordinary  course  of  the  Court  to  restore  a  bill 
i^hich  has  once  been  dismissed ;  it  must  be  shown  that  substantial 
justice  requires  that  it  should  be  done,  and  then,  upon  the  partic- 
ular circumstances,  the  Court  will  make  the  order/  The  Court 
Trill  not  restore  a  bill,  which  has  been  regularly  dismissed,  for  the 
mere  purpose  of  agitating  the  question  of  costsJ 

It  has  been  held,  that  it  is  no  answer  to  a  motion  to  dismiss 
that  the  plaintiff  has  not  been  able  to  get  in  the  answers  of  other 
defendants;^  or  that  the  delay  of  the  plaintiff  was  occasioned 
by  difficulties  in  drawing  up  an  order  allowing  a  demurrer  by 
other  defendants,  with  leave  to  amend;*  or  that  the  plaintiff  has 
applied  for  the  production  of  documents,  unless  the  application 
-was  made  without  delay :  ^*  or  that  proceedings  had  been  stayed, 
against  other  defendants,  till  the  plaintiff  should  pay  them  certain 


a  XIX.  §2. 


Fonn  of 
order,  whfln 
plaintiff 
imdertakeB 
to  epead. 

Where  plain- 
tiff makes 
defiudt,  no 
further 
indolgence 
genenlljT 
granted. 


Bill  may  be 
restored,  on 
special 
grounds; 


but  not  for 
tiie  purpose 
of  costs. 


What  Is  not 
an  answer  to 
a  motion  to 
dismiss. 


»Dd  see  Ingle  v.  Partridge,  12  W.  R.  66, 
M.  R.;  88  Beav.  387;  KiohoU  v.  Jones,  14 
W.  R.  79,  V.  C.  W. ;  Barker  v.  Piele,  12 
W.  R.  460,  V.  C.  K. 

1  Adflir  «.  Barrington,  2  W.  R.  861;  8 
Ea.  Rep,  408,  V.  C.  W. 

>  Emerson  «.  Emerson,  6  Hare,  443 ;  13 
Jnr.  978;  Stephenson  v.  Mackaj,  24  Beav. 
262;  Pearce  v.  Wrigton,  ib.  268;  snd  see 
Bartlett  v.  Harton,  17  Beav.  470;  17  Jnr. 
1019;  Stevens  «.  Praed,  2  Cox,  874;  Do- 
bede  V.  Edwards,  11  Sim.  464.  For  form 
of  order  in  snch  case,  see  Seton,  1278,  No.  4. 

*  LAmert  v.  Stanhope,  6  De  6.  &  8. 
247 ;  Stephenson  v.  M acki^,  ubi  tup, ;  Wil- 
liams 9.  Page,  24  Beav.  490;  Baitlett  «. 
Harton,  ii6i  sty). 

<  La  Mert  v.  Stanhope,  M  mip.  In  an 
ordinary  case  the  application  should  be 
made  by  summons.  For  forms  of  notice 
oi  motion  and  summons,  see  Vol.  III. 

4  Bartlett  v,  Harton,  17  Beav.  479;  17 
Jur.  1019;  Jackson  v.  Pomell,  16  Yes.  204; 
the  application,  in  this  case,  should  be 
made  by  motion.  For  form  of  notice  of 
motion,  see  Vol.  III. 

*  See  Southampton   Steamboat   Com- 


pany V.  Rawlins,  11  Jur.  K.  S.  280;  18  W. 
R.  612,  L.  JJ.,  where  the  delay  had  been 
occasioned  by  a  mistake. 

T  Hannam  v.  South  London  Water 
Works  Company,  2  Mer.  68,  64;  Stone  9. 
Locke,  48  Maine,  426.  Whero  a  bill  has 
been  dismissed  from  the  docket,  for  want 
of  prosecution,  on  motion  of  the  defendant, 
the  suit  cannot  properly  be  brouirht  for- 
ward at  a  subsequent  term,  on  motion,  to 
obtain  an  order  for  costs.  It  seems  the 
proper  proceeding  for  the  defendant,  after 
dismissal  for  want  of  prosecution,  is  to 
apply  for  an  order  to  discharge  tiie  decree 
dismissing  the  bill.  Stone  v.  Locke,  M 
mipra, 

•  Lester  9.  Archdale,  9  Beav.  166;  Earl 
of  Momiogton  «.  Smith,  ib.  261 ;  Baldwin 
«.  Darner,  11  Jur.  728,  V.  C.  E. ;  Stiqtoa 
V.  Tavlor,  4  Hare,  606,  609;  10  Jnr.  886; 
Adfiif  V.  Barrington,  2  W.  R.  861;  2  £q. 
Rep.  408,  V.  C.  W.;  Brigffs  o.  Beale,  12 
W.  R.  984,  V.  C.  W. ;  but  see  anU,  p.  808. 
0  Jones  «.  Morgan,  12  Jur.  888,  Y.  C.  R. ; 
see  also  Drioll  «.  Sedgwiok,  16  Jur.  284, 
V.  C.  lA.  0. 
10  Franoo  0.  Meyer,  2  H.  A;  H.  42. 
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DISMISSING  BUXSi   AND   STATING  PBOCEEDDfOS* 


C.  XIX.  §  2. 


NegotUtionfl 

defendant 
moving  may 
be  an  answer. 


Defendant 
may  move, 
altnoogh  he 
has  omitted 
to  give  notice 
of  filing  his 
answer. 

Where  plain- 
tiff outlawed. 

Abatement 
by  defend- 
ants death. 

Bills  to 
perpetuate 
testimony, 
cannot  o& 
dismissed  for 
want  of 
prosecution. 


Bills  of 
disco  vexy. 


Suit  for 
receiver, 
pendente  UU» 


costs :  ^  or  that  the  plaintiff  had  offered  to  dismiss  the  bill  -with- 
out  costs :  the  decision  on  which  it  had  been  filed  having  been 
overruled ; '  or  that  the  defendant  has  become  bankrupt.* 

Where,  however,  in  consequence  of  negotiations  with  the  pnn- 
cipal  defendant,  the  plaintiff  did  not  get  in  the  answers  of  the 
other  defendants,  and  the  principal  defendant,  during  the  absence 
of  the  plaintiff  abroad,  moved  to  dismiss  for  want  of  proeecatioii. 
Lord  Cottenham  gave  the  plaintiff  (on  the  7th  of  July)  till  the 
1st  day  of  the  ensuing  Michaelmas  term,  to  file  replication.^  The 
omission  on  the  part  of  the  defendant  to  give  notice  of  the  fifing 
of  his  answer,'  does  not  affect  his  right  to  move  to  dismiss  the 
bill  for  want  of  prosecution :  though,  of  course,  it  may  materiallj 
affect  the  order  which  the  Court  will  make  upon  the  motion.* 

A  bill  may  be  dismissed  for  want  of  prosecution,  whQe  the 
plaintiff  is  an  outlaw.^ 

A  defendant  is  not  prevented  firom  moving  to  dismiss  by  the 
suit  having  abated,  through  the  death  of  another  defendant.' 

In  bills  to  perpetuate  testimony,  it  does  not  seem  that  the  de- 
fendant has  hitherto  had,  under  any  circumstances,  a  right  to 
have  the  bill  dismissed  for  want  of  prosecution.  In  Stavan  t« 
Carpenter^  a  -cause  of  this  kind,  a  motion  to  dismiss  before 
replication,  was  refused ;  but  Sir  Lancelot  Shadwell  V.  C.  msAt 
an  order,  that  the  plaintiff  should  file  a  replication  forthwith,  and 
proceed  to  the  examination  of  his  witnesses,  as  prayed  by  his  btD, 
and  procure  such  examination  to  be  completed  on  or  before  a  cer- 
tain day ;  and  that,  in  default  thereof  he  should  pay  to  the  defend- 
ant his  costs  of  the  suit.  And  a  similar  order  was  made,  on  a  like 
motion  after  replication.*^ 

So,  in  the  case  of  a  bill  for  discovery,  the  defendant  should 
not  move  to  dismiss  for  want  of  prosecution,  but  should,  after 
the  time  for  excepting  to  his  answer  has  elapsed,  obtsdn,  on  peti- 
tion as  of  course,  an  order  for  the  payment  of  his  costs  by  the 
plaintiff.**'  And  in  a  suit  for  a  r^aeiyev^ pendente  lUe^  the  motion 


1  Lautour  v.  Holcombe,  10  Beav.  266. 

<  Lancashire  and  Torkshire  Railway 
Conipany  v.  Evans,  14  Beav.  629;  the  bill 
was,  nowever,  in  this  case,  afterwards  dis- 
missed without  costs.  South  Staffordshire 
Railway  Company  v.  Hall,  16  Jur.  160,  Y . 
O.K. 

<  Levi  V,  Heritage,  26  Beav.  660,  and 
oases  there  cited;  S.  G.  worn.  Lever  v. 
Heritage,  8  Jar.  N.  S.  216;  or  that  a 
cross-bill  at  the  suit  of  another  defendant 
is  pending*  Windham  0.  Cooper,  14  W. 
R.  8  V.  C.  W. 

*  Hardy  ©.  Hardy.  1  C.  P.  Coop,  t  OotL 
16. 

s  Ord.  IlL  9;  see  cade,  p.  766. 

9  Jones  9.  Jones,  1  Jur.  N.  S.  868;  8 
W.  R,  688,  V.  C.  S. 


a 


7  Knowles  v.  Rhydydefed  OoUiayCbB- 
panv,  John.  630;  6  Jnr.  N.  S.  29L 

•  'Williams  v.  Page,  24  Bear.  490. 

0  11  Sim.  22. 

10  Wright  V.  Tatham,  2  Sim.  4»;  ai 
Barham  v.   Longman,  t5.   460; 
BrigstDcke  «.  Roch,  7  Jur.  N.  S.  61,  V 
S.;  andiNMt.  Chap.  XXXIV.  §  4« 
Perpetuate  Tettimomm. 

U  Woodcock  0.  Kmg,  1  Atk.  SSS; 
nev-General  o.  Burch,  4  Mad.  178; 
V,  tiayne,  9  Jar.  176,  V.  C.  K.  B.; 
Eastern  Railway  Company  c 
Telegraph  Company,   18  'Beav.  429: 
Jur.  1044;  Fitzgerald  «.  Butt,  9  Haf* 
66;  wetpott,  Chap.  XXXIV.  f  %,  BUk 
Diiooveni.    For  fbrm  of  petibOD,  m 
VoL  HL 


IT 


FOB  WANT  OF  PROSECUTION, 


811 


should  be  for  payment  of  costs,  to  stay  proceedings,  and,  if  neces-  C.  XEX.  §  2. 
sary,  to  discharge  the  receiver.*  ^— "> — *^ 

jMier  a  decree,  or  even  a  decretal  order,  has  been  made,  a  bill  ^^H^^^ 
cannot  be  dismissed  for  want  of  prosecution ;  thus,  in  the  case  of  order,  a 
Bluck  V.  Golnaghi^  which  was  a  suit  for  winding  up  the  affairs  of  SSsm^M  for 
the  partnership  between  the  plaintiff  and  defendant,  and  in  which  ^^^t  of 
an  order  had  been  made,  by  consent  on  motion,  for  taking  the  cannot  be 
accounts  of  the  partnership,  but  had   not  been   drawn  up,  Sir  °^®' 
Lancelot  Shadwell  Y.  C.  said,  that  the  order  which  had  been  pro- 
nounced was  a  decretal  order ;  and  though  it  had  not  been  drawn 
up,  yet,  either  party  was  at  liberty  to  draw  it  up ;  and  that  an  order 
in  the  nature  of  a  decree  having  been  made  in  the  cause,  the  bill 
could  not  be  dismissed.     But   after  a  decree  merely  directing 
accounts  and  inquiries,  to  enable  the  Court  to  determine  what  is 
to  be  done,  a  bill  can  always  be  dismissed.' 

It  has  been  before  stated,  that  an  order  to  dismiss  a  bill  for  Dismission 
want  of  prosecution  cannot  be  pleaded  in  bar  to  a  new  bill  for  the  ^^ed  to  a 
same  matter.*     Where,  however,  after   a  bill  has  been  so  dis-  new  bill; 
missed,  the  plaintiff  files  another  bill  for  the  same  purpose,  the 
Court  will  suspend  the  proceedings  on  such  new  bill  till  the  costs  bnt  second 
of  the  former  suit  have  been  paid ;  and  where  the  defendant,  in  Jteyed*^ill 
the  suit  which  had  been  dismissed,  died  before  he  had  received  costs  paid. 
his  costs,  and  the  plaintiff  filed  a  new  bill  against  his  executor 
for  the   same  object.  Sir  Lancelot  Shadwell  Y.  C.  ordered  the 
proceedings  on  the  new  bill  to  be  stayed,  until  the  plaintiff  had 
paid  the  executor  the  costs  of  the  dismissed  suit.^    This  rule  does 
not  apply,  where  the  plaintiff  sues  by  a  next  friend.' 

An  order  to  dismiss  a  bill  for  want  of  prosecution,  effectually  No  proceed- 
puts  an  end  to  every  proceeding  in  the  suit  which  has  been  dis-  ^ei^to 
missed,  and  no  subsequent  step  can  be  taken  in  it,  except  such  as  dismiss, 
may  be  necessary  for  carrying  into  effect  the  order  of  dismissal.'' 
Therefore,  where  a  defendant  obtains  an  order  to  dismiss  a  bill 
for  want  of  prosecution,  without  the  plaintiff's  having  made  a 
motion    of  which   he    has    given   notice,  the    defendant   cannot 


1  Edwards  v.  Edwards,  17  Jur.  826,  V. 
C.  W. ;  Anderson  v.  Guicliard,  9  Hare,  276 ; 
Barton  v.  Rock  (No.  2).  22  Beav.  876;  see 
now  20  &  21  Vic  c.  77,  W  70,  71;  but 
Bee  Williams  v.  Attorney-Ueneral,  Sieton, 
1008. 

s  9  Sim.  411 ;  Egg  v.  Devej,  11  Beav. 
921 ;  see  also  txnit^  pp.  798,  806 :  and  Col- 
lins V.  Greaves,  6  Hare,  596 ;  Qregoiy  v. 
Spencer,  11  Beav.  148. 

*  Anon.,  11  Ves.  169;  Barton  v.  Bartoo, 
8  K.  &  J.  612;  8  Jar.  N.  S.  808;  and  see 
auto,  p  798. 

«  Ani€.  p.  669;  Story  Eq.  PI.  §  798; 
Mitford  Eq.  PI.  by  Jeremy,  288;  seeBvme 
r.  Frese,  2  Moll.  167.    When  a  bill  is  dis- 


missed for  want  of  prosecation,  it  operates 
as  a  discontinuance,  and  is  no  more  than 
a  nonsuit,  at  law,  and  does  not  prevent  the 
bringing  of  a  new  bill.  M*Broom  v.  Som- 
merville,  2  Stewart,  616 ;  Porter  v.  Vsughn, 
26  Vt.  624.  The  dismissal  absolutely  of  a 
bill  by  a  Court  which  had  no  jurisdiction 
of  the  case,  is  no  bar  to  another  suit  Lan- 
caster V.  Lair,  1  Dana,  109. 

6  Long  9.  Stone,  18  Jur.  1091,  Y.  C.  £. ; 
and  see  aM<s,_p.  796. 

«  Hind  o.  Whitmore,  2  K.  &  J.  468. 

7  See  Lorimer  r.  Lorimer,  1  J.  &  W. 
284;  Barilett  o.  Harton,  17  Jur.  1019, 
M.  R. 
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Gosts  of  dis- 
missal may 
be  taxed, 
without  spe- 
cial reference, 
and  recov- 
ered. 

What  costs 
an  incladed. 


Where  offi- 
cial manager 
has  been 
substituted 
as  plaintiff. 


Order  dis- 
missing bin 
majbe 
enrolled. 

Dismissal  of 
bill,  where 
plea  held 
sufficient. 


afterwards  obtain  the  costs  of  the  motion,  as  an  abandoned 
motion.^ 

Where  a  bill  is  dismissed  with  costs,  they  may  be  taxed  with- 
out any  order  referring  them  for  taxation,  unless  the  Court  pro- 
hibits the  taxation ;  and  they  will  be  recoverable  by  stdpoenOj  in 
the  usual  manner.'  Where  the  dismissal  takes  place  before  the 
hearing,  only  those  costs  which  are  costs  in  the  cause  are  in- 
cluded : '  therefore,  when  the  costs  of  a  motion  or  other  application 
in  the  cause  are  reserved,  they  should  be  made  costs  in  the  cause, 
or  reserved  "  until  the  hearing  or  further  order,""  and  not  simply 
"until  the  hearing."  * 

Where  a  bill  was  dismissed  for  want  of  prosecution,  in  a  suit 
in  which  the  official  manager  of  a  company  under  process  of  wind- 
ing up  had,  after  institution  of  the  suit,  been  substituted  as 
plaintiff  the  order  provided  that  the  defendants  should  be  at 
liberty  to  prove  for  their  costs  in  the  winding  up,* 

The  order  dismissing  a  bill  for  want  of  prosecution,  may  be 
enrolled,  although  the  only  object  in  doing  so  be  to  prevent  an 
appeal.' 

Where  a  plea  to  the  whole  bill  is  not  set  down  for  ai^ument 
within  three  weeks  after  the  filing,  and  the  plaintifr  does  not 
within  such  three  weeks  serve  an  order  for  leave  to  amend  the 
bill,  or  by  notice  in  writing  undertake  to  reply  to  the  plea,  the 
defendant  by  whom  such  plea  was  filed  may  obtain,  as  of  courier 
an  order  to  dismiss  the  bilU 


Where 
abated  bj 
death  of  sole 
plaintiff: 

notice  to  his 
legal  repre- 
sentative, to 
revive. 


Section  IIL —  WTiere  the  Suit  has  AbcUed^  or  become  otherwise 

DtfecHve, 

Where  a  suit  abates  by  the  death  of  a  sole  plaintiff  the  Court, 
upon  motion  of  any  defendant,  made  on  notice  served  on  the  legal 
representative  of  the  deceased  plaintiff  may  order  that  such  legal 
representative  do  revive  the  suit  within  a  limited  time,  or  that  the 
bill  be  dismissed.' 

ring  before  decree.  As  to  proceeding  10 
the  suit,  after  an  abatement,  but  in  ifpio- 
rance  of  it,  see  Smith  v.  Horsfkll,  24  Beav. 
881;  Houston  v.  Briscoe,  7  W.  R.  894,  V. 
C.  K.  In  Massachusetts,  "  when  the 
death  of  any  party  shall  be  suggested  in 
writing,  an^  entered  on  the  docket,  &e 
clerkj  upon  application,  may  issue  process 
to  bnng  into  court  the  representative  of 
such  deceased  party.**  Role  35  of  the 
Rules  for  Practice  in  Chanceiy;  see  also 
68th  and  57th  Equity  Roles  of  the  United 
States  Courts.  For  form  of  order  under 
r.  4,  see  Seton,  1278,  No.  5:  and  fyt  form 
of  notice  of  motion,  see  Vol.  m. 


1  As  to  abandoned  motions,  see^MsC, 
Chap.  XXXY.  §  2,  Motiont;  and  Ord. 
XL.  28. 

a  Old.  XL.  88. 

s  Stevens  «.  Keating,  1  M*N.  &  O.  659, 
668;  14Jur.  157. 

4  Rumbold  v,  Fort»ath,  4  Jur.  N.  S.  608, 

V.  c.  w. 

*«  Caldwell  v.  Ernest  (No.  2),  27  Beay. 
42;  5  Jur.  N.  S.  667. 

«  Williams  v.  Page,  1  De  6.  &  J.  561. 

7  Ord.  XIY.  17;  cmfe,  p.  695.  As  to 
^ocftes  in  applying:,  see  Campbell  v.  Joyce, 
L.  B.  2  Eq.  877,  V.  C.  W. 

•  Ord.  XXXIl.  4.  This  rule  is  only  ap- 
plicable to  an  abatement  or  defect  occur- 
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The  wordB  legal  representatire  mean  heir,  or  deiisee,  or  execn* 
tor,  or  administrator,  according  as  the  suit  relates  to  real  or  personal 
estate.^ 

Where  the  sole  plaintiff  died  after  decree,  and  after  an  injunc- 
tion to  restrain  waste,  Lord  Langdale  M.  R.  made  an  order,  that 
all  further  proceedings  should  be  stayed,  and  the  injunction  dis- 
aolved,  unless  the  suit  were  reviyed  within  a  limited  time; '  but 
Sir  R.  T.  Eindersley  Y.  C.  declined  to  follow  this  case,*^  on  the 
ground  that  the  defendant  could  himself  reviye/  And  where  an 
injunction  had  been  obtained,  restraining  an  action  at  law,  and  the 
Bole  plaintiff  died,  Sir  John  Romilly  M.  R.  said  he  had  no  jurisdio- 
tion  to  make  an  order  that  the  suit  be  revived  by  the  plaintiff's 
representatives,  or  the  hill  be  dismissed.*  If  the  bill  is  dismissed, 
it  will  be  dismissed  without  costs/ 

A  suit  does  not  abate  by  the  death  of  a  sole  plaintiff  who  is  the 
public  o^cer  of  a  joint-stock  company :  ^  in  such  a  case,  therefore, 
the  defendant  should  apply  to  dismiss  the  bill  in  the  usual  form, 
and  not  that  it  may  be  revived  within  a  limited  time  or  dismissed.* 

Where  a  suit  abates  by  the  death  of  one  of  several  co-plaintifb, 
the  defendant  may,  on  motion,*  obtain  an  order  that  the  surviving 
plaintiffs  do  revive  within  a  limited  time,  or,  in  default,  that  the 
bill  stand  dismissed  with  costs ;  ^^  and  it  is  no  answer  to  such  an 
application  that  there  is  no  personal  representative  of  the  deceased 
plaintiff.^^    No  order  will  be  made  as  to  the  costs  of  the  motion.^* 

Where  a  suit  abates  by  the  marriage  of  a  female  sole  plaintii^  a 
similar  order  may  be  obtained  against  her  husband ;  ^  and  it  seems 
that  the  order  will  be  made  with  costs.^^ 

Where  the  abatement  is  caused  by  the  death  of  a  defendant,  his 
representatives  may  move  that  the  plaintiff  do  revive  the  suit 


C.  XIX.  §  8. 

^ r ' 

Meaning  of 
"l«gal  renr»- 
Bentative/' 

Where  sole 
plaintiff  diet 
after  decree: 


Defendant 
maj  revive. 


Cost^  on 
dismusal. 


Where  plain- 
tiff sues  as 
public  officer. 


Death  of  onA 
co-plaintiff: 
notice  to  sur- 
vivor to 
rerive. 


Marriage  of 
female  sole 
plaintiff. 

Death  of 
defendant: 


1  See  Price  v.  Berrington,  11  Beav.  90. 

•  JbitL 

•  Mills  «.  Dudgeon,  1  W.  R.  514,  Y. 
C.  K. 

^  See  Devaynes  v.  Morris,  1  M.  &  0. 
SIS,  225. 

•  Oldfleldv.  Cobbett,  20  Beav.  568. 

«  Chowick  V.  Dimes,  8  Beav.  290,  493, 
n. ;  and  cases  in  t6.  294,  n.;  Hill  v.  Qannt, 
7  Jur.  N.  S.  42;  9  W.  R.  68.  Y.  C.  W. 

T  See  7  Geo.  lY.  c  46,  {  9. 

s  Bormester  9.  Yon  Stens,28  Beav.  82. 

•  For  form  of  notice,  see  Vol.  III. 

i«  Adamson  v.  Hall,  T.  &  R.  258,  over- 
ruling S.  G.  nom.  Adamson  v.  Hull,  1  8.  fc 
8.  249;  Chichester*.  Hanter,8  Beav. 491; 
Lord  Huntingtower  v.  Sherbom,  5  Beav. 
860;  Holcoinbe  v.  Trotter.  1  Coll.  664; 
Norton  v.  White,  2  De  G^  M.  &  G.  678; 
PoweU  0.  Powell,  t6.  n. ;  Pudge  v.  Pitt,  8 
W.  R.  100,  Y.  C.  S.;  Pearce  v.  Wngton, 
24  Beav.  258;  Hindev.  Morton,  18  W.  R. 
401,  Y.  C.  W.  See  Pellav.  Coon,  1  Hopk. 
450,  m  which  it  was  held  in  New  York, 


that  upon  the  abatement  of  a  suit,  by  the 
death  of  one  of  several  oo-plaintifb,  it  is  at 
the  election  fit  the  surviving  co>plaintift 
whether  tber  will  revive  the  suit.  The 
Court  will  umit  the  time  within  which 
they  shall  make  that  eleetion.  And  If 
they  do  not  revive  the  suit  within  the  time 
limited,  the  Court  will  order  that  they  be 
preeluded  from  any  further  prosecution 
of  it 

u  Saner  «.  Deaven,  16  Beav.  80. 

u  Hiode  V.  Morton,  vbi  am,  Aocordinj; 
to  the  report  of  Hinde  «.  Morton,  in  2  H. 
&  M.  868,  the  order  in  the  case  of  the 
death  of  a  co-plaintiff,  one  of  several  resid- 
naiy  le^tees,  should  be  that  the  remain- 
ing plaintiffs  procee<L  or  the  bill  be  di»- 
miased  with  ooets;  the  death  of  the  eo« 
.  plaintiff  being  marked  on  the  record. 

M  Johnson  v.  Horlock,  8  Beav.  294,  n. ; 
Wilkinson  v.  Chariesworth,  •&.  297,  n. 

^  Johnson  v.  Horlock,  «M  tup, ;  see, 
however,  Wilkinson  «.  CbarlesworUi»  nAa 
iifr.,  «ontm. 
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notice  to 
plaintiff  to 
revive. 

Bankruptcy 
of  sole 
plaintiff; 


or  of  a  CO 
plaintiff. 


After  decree. 


C.  XIX.  §  8.  within  a  limited  time,  or,  in  default,  that  the  bill  may  be  dismiased 
as  against  them ;  and  the  order  is,  it  seems,  for  the  diBmiasal  int}i- 
out  costs.* 

Where  a  suit  becomes  defective  by  the  bankruptcy  of  a  sole 
plainti^  the  defendant  may  obtain,  on  special  motion,'  an  ord«r 
that  the  assignee  do  within  a  limited  time  (usually  three  weeks) 
take  proper  supplemental  proceedings  for  the  purpose  of  proeecuDU 
ing  the  suit  against  the  defendant,  or,  in  default,  that  the  bill  be 
dismissed,  without  costs.'  And  where  one  of  several  co-plaintifi 
becomes  bankrupt,  a  similar  order  may  be  obtained  against  the 
other  co-plainti€&;^  but  in  this  case,  the  dismissal  will  be  with 
costs.* 

If  the  plaintiff  become  bankrupt  after  decree,  the  Court  will,  on 
the  motion  of  the  defendant,  order  that  the  assignees  elect,  withia 
a  limited  time,  whether  they  will  prosecute  the  suit,  and,  in  de&uh, 
that  all  further  proceedings  be  stayed.^  And  a  similar  order  hae 
been  made,  with  respect  to  a  trustee  under  the  act  to  facilitate 
arrangements  with  creditors.'' 

The  order  to  dismiss  on  occasions  of  abatement,  or  of  the  suit 
becoming  defective,  must  not  be  confounded  with  an  ordinaiy 
order  to  dismiss  for  want  of  prosecution.  The  two  orders  diffi?r 
from  one  another  materially,  both  in  the  circumstances  in  which 
they  may  be  obtained,  and  the  form  of  the  order  when  it  is  ^made. 
After  a  suit  has  abated,  or  after  it  has  become  defective  by  the 
bankruptcy  of  the  plaintiff,  it  is  irregular  to  move  for  the  ordinary 
order  to  dismiss  the  bill  for  want  of  prosecution;'  and  such  an 
order,  if  made,  will  be  discharged  for  irregularity.* 

Where  a  suit  becomes  defective  by  the  bankruptcy  of  a  defend- 
ant,  he  may,  as  we  have  seen,  notwithstanding  his  bankruptcy, 
obtain  the  usual  order  to  dismiss  the  bill  for  want  of  prosecutk», 


Distinction 
between 
order  apon 
abatement, 
and  order  to 
dismiss  for 
want  of 
prosecution. 


Bankruptcy 
of  defendant: 

Ordinaiy 
motion  to 
dismiss  for 
want  of  pros- 
ecution may 
be  made. 


1  Burnell  v.  Duke  of  Wellington.  6  Sim. 
461;  Norton  v.  White,  2  De  G.,  M.  &  Q. 
678;  Powell  r.  Powell,  ib.  n.;  Cross  r. 
Cross,  11  W.  R.  797,  V.  C.  S.;  Reeves  ». 
Baker,  18  Beav.  115,  is  incorrectly  report- 
ed; see  2  De  6.,  M.  &  6.  679,  n/(6).  So 
the  survivors  upon  the  death  of  one  of 
several  defendants  may  move  that  the 
plaintiff  revive,  or  the  bill  be  dismissed. 
Harrington  v.  Becker,  2  Barb.  Ch.  647. 

2  As  to  serving  notice  of  the  motion  on 
the  bankrupt,  as  well  as  on  the  assignees, 
see  Vestris  v.  Hooper,  8  Sim.  670. 

8  AnU^  pp.  64,  808;  Sharp  v.  Hullett, 
2  S.  &  S.  496;  Wheeler  v.  Malins,  4  Mad. 
171;  Porter  o.  Cox,  5  Mad.  80;  Lord  Hun- 
tin^ower  v.  Sherborn,  vbiaup. ;  Robinson 
r.  Norton,  10  Beav.  484;  Fishery.  Fisher, 
6  Hare,  628;  2  Phil.  286;  Meiklam  v.  El- 
more, 4  De  6.  &  J.  208;  5  Jur.  N.  S.904; 
Jackson  v.  Riga  RHilway,  28  Beav.  75; 
Boucicault  v.  DelafieldjlO  Jur.  N.  S.  987; 
12  W.  R.  1026,  V.  C.  W.;  10  Jur.  N.  S. 


1068 ;  18  W.  R  64,  L.  JJ. ;  where  the  bank- 
ruptcy has  occurred  in  a  foreini  cnyotrr, 
see  Bourbaud  r.  Bourbaod,  IS  W.  R.  lOM^ 
V.  C.  W.  As  to  the  effect  of  m.  tmac  aced 
by  the  plaintiff;  under  24  &  25  Vac.  c  IM, 
see  §  197.  For  form  of  order,  see  S«ti4^ 
1278,  No.  6 ;  and  for  form  of  notioe  of  m^ 
tion,  see  Vol.  III. 

«  Ward  V.  Ward,  8  BeaT.  S97;  11  Beer. 
169;  12  Jur.  592;  Kilminster  «.  Pratt.  I 
Hare,  682;  see,  however,  Caddiek  r.  Mes- 
son,  1  Sim.  601. 

«  Ward  «.  Ward,  and  KilmiBster  c. 
Pratt^fiii  ftp. 

«  Wliitmore  e.  Oxborrow,  1  CoIL  91; 
Clarke  v.  Tipping,  16  Beav.  12. 

7  Hardy  v.  Dartnell,  4  De  G.  &  S.  K9: 
see  7  &  8  Vic  c.  70;  24  &  26  Vic.  c.  lU, 
§197. 

8  Robinson  e.  Nortoo.  10  Bear.  4$4w 

9  Boddy  r.  Kent,  1  Mer.  361,  8«6;  SU- 
lers  9.  Dawson,  2  Dick.  788;  S.  C  am. 
Sellas  r.  Dawson,  2  Anat  458,  n. 
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with  costs  ;^  but  he  cannot  obtfdn.  an  order  of  a  similar  kind  to  C.  XIX.  {  4. 
that  granted  on  the  bankniptcy  of  a  plaintiff.* 


Section  IV. — Cases  of  JEUction. 


Where  the  plaintiff  is  suing  both  at  Law  and  in  Equity^  &t  the 
same  time,  for  the  same  matter,  the  defendant  is  entitled  to  an 
order  that  the  plaintiff  do  elect  whether  he  will  proceed  with  the 
suit  in  Equity,  or  with  the  action  at  Law.'  Thus,  the  Court  will 
generally  compel  a  plaintiff  to  elect  between  a  suit  in  Equity  for 
the  specific  performance  of  an  agreement,  and  an  action  at  Law 
brought  in  respect  of  the  same  agreement.^  So  also,  as  a  general 
rule,  a  party  suing  in  Equity  will  not  be  allowed  to  sue  at  Law  for 
the  same  debt.  The  case  of  a  mortgagee  is  an  exception  to  this 
rule ;  it  is  frequently  said,  that  he  may  pursue  all  his  remedies  con- 
currently ;  at  any  rate,  he  can  proceed  on  his  mortgage  in  Equity, 
and  on  his  bond  or  covenant  at  Law  at  the  same  time.*  In  the 
case  of  Barker  v.  Smark^  however.  Lord  Langdale  M.  R.  refused 
to  extend  the  exception  to  the  case  of  a  vendor,  who  had  com- 
menced an  action  at  Law  upon  a  bond  for  his  unpaid  purchase- 
money,  and  at  the  same  time  waa  suing  in  Equity  to  establish  a 
lien  upon  the  estate  for  the  same  sum. 

The  principle  of  election  has  also  been  applied  where  there  was 
one  suit  in  this  country,  and  another  for  the  same  matter  in  a  for- 
eign Court  of  competent  jurisdiction  ^ 

It  seems  that,  in  a  particular  case,  the  plaintiff  may  be  allowed 
to  proceed  partially  in  Equity,  and  partially  at  Law,  and  compelled 
to  enter  into  a  special  election.' 


In  what  cases 
plaintiff  is 
compellable 
to  elect 
between  his 
suit  and 
action: 

Specific  per- 
formance; 


Mortgagee; 


Vendor. 


Where  one 
suit  is 
in  a 
foreign 
country. 

Special 
election. 


1  Blackmore  r.  Smith.  1  M'N.  &  G.  80; 
ISJur.  218;  Kobson  r.  Karl  of  Devon,  8 
Sm.  &  G.  227;  2  Jur.  N.  S.  666;  Levi  v. 
Heritage,  26  Beav.  660;  S.  C.  fiom.  Lever 
V.  Heritnge,  6  Jur.  N.  S.  216;  but  see 
Kemball  v.  Walduck,  1  Sm.  &  G.  27;  18 
Jur.  69,  V.  C.  S.,  where  the  dismissal  was 
without  costs. 

*  Manson  v.  Burton,  1 T.  &C.  C.  C.  626. 

*  I^.  Red.  249;  Carlinle  r.  Cooper,  8  C. 
£.  Green  (N.  J.}*  241;  Livingston  v.  Kane, 
8  John.  Ch.  224 ;  Sanger  v.  Wood,  ib,  416 ; 
Roffers  r.  Vosburgh,  4  John.  Ch.  84;  Gibbs 
«.  rerkinson,  4  Hen.  &  M.  416;  anU^  684 
note.  Where  the  remedies  at  Law  and  in 
£quit7  are  inconsistent,  any  decisive  act 
of  the  party,  under  either  Jurisdiction, 
with  knowleaKe  of  his  rights  and  of  the 
facts,  determines  his  election,  banger  v. 
Wood,  mbi  tupra;  see  Combs  v.  'larltrm, 
2  B.  Mpn.  194 ;  an/e,  p.  684,  note.  For  form 
oi  oraer,  see  2  Seton  Dee.  (8d  Eng.  ed.) 
947. 

*  Carrick  v.  Young,  4  Bfad.  487;  Am- 


brose «.  Nott,  2  Hare,  649.  661 ;  see  also 
Fennin^s  t.  Humpherv,  4  Bear.  1 ;  6  Jur. 
466;  Faulkner  t\  Lfewellyn,  10  W.  R. 
606,  V.  C.  K.;  Gedye  v.  Duke  of  Mon- 
trose, 6  W.  R.  687;  S.  C.  26  Beav.  46,  47. 
Where  the  plaititiff  sued  at  Law  and  in 
Equity  for  toe  same  debt,  but  the  action 
was  dismissed  ou  payment  of  the  debt  and 
costs  at  Law,  the  Court  ordered  the  suit  to 
be  stayed  on  payment  of  costs  by  the  de- 
fendant. Deano  v.  Hamber,  14  W.  R.  167, 
V.  C.  8. 

0  Schoole  V.  Sail,  1  Sob.  &  I^r.  176; 
Booth  V.  Booth,  2  Atk.  848;  Wiiles  v. 
Levett,  1  De  G.  &  S.  892. 

•  8  Beav.  64. 

7  Pieters  v.  Thompson,  G.  Coop.  294. 

B  Barker  v.  Dumare^que,  2  Atk.  119; 
Seton,  949;  Annn.,  1  Vem.  104;  8  Atk. 
129;  Trimleston  v.  Keromift,  LI.  &  Guold. 
29;  Mills  v  Fry,  G.  Coop.  107;  19  Ves. 
277.  For  form  of  the  order,  see  8  Seton, 
Dec(8d£ug.  ed.)948. 
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axix.  f  L 


Time  when 
application 
for  election 
order  may  be 
made,  and 
how. 


Where  bOl 
amended. 


Where  no 

answer 

required. 


Plea,  or  joint 
plea  and  an- 
swer will  not 
entitle  de- 
fendant to 
election 
order. 


Effect  of  th» 
order* 


If  the  defendant's  answer  is  not  excepted  to,  or  set  down  for 
hearing  on  former  exceptions,  he  may,  on  an  allegation  that  the 
plaintiff  is  prosecuting  him  in  this  Court,  and  also  at  Law,  ^  the 
same  matter,  obtain,  at  the  expiration  of  eight  days  after  Ins 
answer,  or  ftirther  answer  is  filed,  as  of  course,  on  motion  or  peti- 
tion, the  usual  order  for  the  plaintiff  to  make  his  election  in  whidi 
C!ourt  he  will  proceed.  If  his  answer  is  excepted  to,  he  mar, 
by  notice  in  writing,  require  the  plaintiff  to  set  down  the  exoe|>» 
tions,  within  four  days  from  the  service  of  the  notice ;  ^  and  if  the 
plaintiff  does  not  set  down  the  exceptions  within  such  four  days,  or 
if  they  are  not  allowed,  the  defendant  is  entitled  as  of  coime,  ob 
motion  or  petition,  to  obtain  the  usual  order  for  the  plaintiff  to 
make  his  election  in  which  Court  he  will  proceed.*  Whore  the 
plaintiff  has  amended  his  bill,  the  defendant  cannot  obtjua 
the  order  to  elect  until  the  time  for  excepting  to  his  answer  to  the 
amendments  has  expired,  notwithstanding  the  time  for  exc^>txDg 
to  his  answer  to  the  original  bill  has  expired.' 

If  the  defendant  is  not  required  to  answer,  he  may,  at  the  escpi- 
ration  of  the  time  within  which  he  might  have  been  aenred  with 
interrogatories  to  the  bill,  in  like  manner  obtain  a  similar  order  to 
elect.* 

We  haye  before  seen  that,  for -some  purposes,  a  plea  la  inchided 
in  the  term  answer ; '  but  under  the  old  practice  it  waa  decided, 
that  neither  a  plea  nor  a  joint  plea  and  answer  was  so  &r  an 
answer  to  the  bill  as  to  entitle  a  defendant  to  move  for  an  order 
for  the  plaintiff  to  elect ;  *  and  it'does  not  seem  that  there  is  any 
thing  in  the  present  practice  to  affect  this  decision. 

The  order  must  be  served  on  the  plaintiff  or  his  solieitcr,  and 
attorney  at  Law;  and  within  eight  days  after  sudi  service,  the 
plaintiff  must  make  his  election  in  which  Court  he  will  proceed;* 
and  if  he  elect  to  proceed  in  this  Court,  then  bis  proceedings  at 
Law  are  thereby  stayed  by  injunction ;  but  if  he  elect  to  proceed 
at  Law,  or  in  default  of  his  making  his  election  within  the  specified 
time,  then  his  bill  from  thenceforth  stands  dismissed  oat  of  this 
Court,  with  costs  to  be  taxed  by  the  Taxing  Master,  without  further 
order:  such  costs  to  be  paid  by  the  plaintiff  to  the  defendant.'    It 


I  For  form  of  notice,  see  Vol.  III. 

t  Ord.  XUI.  6,  6;  ante,  pp.  766,  767; 
Boyle  V,  Wynne,  C.  &  P.  262,  266;  6  Jar. 
1002 ;  the  vacations  are  not  excluded.  Ord* 
XXXYII.  18.  For  form  of  order  to  elect, 
see  Seton,  M7,  No.  1;  and  for  forms  of 
motion  paper  and  petition,  see  VoL  III. 

*  Leicester  v.  Leicester,  10  Sim.  &7,  80; 
ASd.  ib.  91,  n.;  8  Jar.  808. 

«  OnL  XLII.  7;  and  see  BraithwaitQ*t 
Manual,  166,  n.  (6).    For  fonns,  aee  VoL 

1^  See  ante,  p.  690. 


•  Fisher  «.Mee,  8  Mar.  46^47; 
fK  Welsh,  Mob.  210. 

T  Tkw  Court  will  allow  Iba 
aonable  time  to  make  his  electi 
«.  Martin,  8  Tetger,  66;  see  H< 
Sadler,  4  Stew.  &  FMt.  ISO; 
Vosborg,  4  John.  Ch.  84. 

•  See  the  order  in  Setoo,  »47, 
see  also  Bojd  v.  Heinielmaii,  1 T. 
881:  Moofllev  v.  Bas&ett^  8tt,B.; 
«•  Eail  SCniBbrd,  8  P.  Wms.  90i,  ■.  (B.): 
see  LiTing^n  v.  Kane,  8  John.  Cb. 
Bogwa  V.  V  Qri»iirg,  4  John.  Gh.  84» 
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is  not  the  practice  to  issue  an  injunction :  the  service  of  the  order  C.  XDC.  §  4. 

being  sufficient.^  '-     t     -' 

When  the  defendant  has  obtained  such  an  order,  the  plaintiff  ^PJjj^J^®** 

may  move,  on  notice  to  the  defendant,  to  discharge  it,  either  for  order, 
irregularity  or  upon  the  merits  confessed  in  the  answer,  or  proved 

by  affidavit.^    l4  upon  such  a  motion,  there  should  be  any  doubt  J]J^."y  ^ 
as  to  whether  the  suit  in  Equity,  and  the  action  at  Law,  are  for  the 
same  matter,  it  is  the  usual  course  to  direct  an  inquiry  into  that  fact.' 

In  the  event  of  such  an  inquiry  being  directed,  it  seems  that  all  S^of  pro- 

the  proceedings  in  both  Courts  are  stayed  in  the  mean  time,*  unless  pending 

the  plaintiff  can  show  that  justice  will  be  better  done  by  permitting  "iquio- 
proceedings  to  some  extent :  in  which  case,  special  leave  will  be 
given  him  to  proceed.* 

If  the  common  order  cannot,  under  the  circumstances,  be  ob-  Special 

tained,  it  seems  that  the  Court  will,  if  necessary,  make  a  special  JJ^J'^^^" 
order,  and  grant  an  injunction  in  the  mean  time.* 

The  election  must  be  in  writing,  and  signed  by  the  plaintiff  or  Manner  of 

his  solicitor,'  and  be  filed  at  the  Report  Office ;  and  notice  thereof  ®^®*^*"*fif- 
must  be  given  to  the  defendant's  solicitor :  who  thereupon  obtains 
an  office  copy.' 

The  dismissal  of  the  bilL  in  consequence  of  an  election  by  the  I>J«mi88al. 

Ritcr  election 

plaintiff  to  proceed  at  Law,  cannot  be  pleaded  in  bar  to  another  cannot  be 

suit  for  the  same  matter.*  ^"^  ^ 

If  the  plaintiff  requires  further  time  to  make  his  election,  he  Further  time 

must  apply  to  the  Court  by  motion,  on  notice,  to  have  the  time  *u^li  ^^^ 
enlarged.^^ 

After  decree,  it  is  not  the  practice  to  make  an  order  to  elect :  After  decxee. 

but  the  plaintiff  will  be  restrained,  on  the  motion  of  the  defendant,  not  be  put  to 

irom  proceeding  in  another  Court,  in  respect  of  the  same  matter :  ^^^h  ^J* 

''  ®  ^         ,  ,  enjoined. 

even  though  such  proceedings  are  merely  auxiliary  to  the  proceed- 
ings in  Equity.** 

If  the  plaintiff  elect  to  proceed  in  Equity,  the  defendant  will  Costa,  on 

either  be  allowed  to  recover  the  costs  of  the  action  in  the  Court  of  *  *^ 


1  Braithwaite**  Pr.  229;  see  Fennings 
f?.  Huinphenrt  4  Beav.  1,  7,  8;  6  Jor.  465. 

s  Orel  XLII.  8.  For  form  of  notice  of 
motion,  see  Vol.  III. 

s  Mousley  «.  Basnett,  1  V.  &  B.  882, 
n* ;  and  for  form  of  order  for  inquiry,  see 
Seton,  948,  No.  8. 

4  Mills  V.  Fry,  8  Yes.  &  B.  9;  Anon.,  2 
Mad.  896. 

*  Amory  v.  Brodrick,  Jac  680,  688; 
Carwick  v.  Yonng,  2  Swanst.  289,  248; 
Hoasle^  V.  Basnett,  vbi  tup.;  see,  how- 
eyer,  Jennings  v.  Uumpher}*,  4  Beav.  1, 
8;  6  Jur.  466. 

«  Hogue  V.  Curtis,  IJ.  &  W.  449. 

T  Ord.  III.  1. 

VOL.  I. 


*  For  forms  of  election  and  notice,  see 
Vol.  III. 

9  Countess  of  Plymouth  v.  Bladon,  2 
Yem.  82. 

^^  For  form  of  order  enlarging  the  time, 
see  Seton,  948,  No.  2;  and  for  form  of 
notice  ot  motion,  see  Vol.  III. 

u  Wilson  V.  Wetherherd,  2  Mer.  406, 
408;  Frank  V.  Basnett,  2  M.&  K.618,620; 
Wedderbum  v.  W^edderfoum,  2  Bear.  208, 
218 ;  4  Jur.  66 ;  4  M.  &  C.  686, 696 ;  Phelps 
V.  Prothero,  7  De  G.,  M.  &  G.  722;  2  Jur. 
N.  S.  178.  Going  in  under  an  adminis- 
tration decree  to  prove  a  debt,  is  not  such 
an  election  to  proceed  in  Equity  as  pre* 
Tents  an  action  at  Law.  Sexton  v.  Smith, 
8  De  G.  &  S.  694. 
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DISMISSING  BILLS,   AND  6TATINO  FROOEEDINOe. 


C.  XIX.  {  4.  Law,^  or  the  plaintiff  will  be  directed  by  the  Court  of  Chancenr  to 
pay  them ; '  and  if  he  elect  to  proceed  at  Law,  the  bill  is,  aa  we  have 
seen,  by  the  order  dismissed  with  costs.* 


1  Simpson  «.  Sadd,  8  W.  R.  191,  L.  C; 
see  also  S.  G.  16  C.  B.  26;  1  Jar.  N.  S. 
786;  and  Mortimore  o.  Soares,  6  Jar.  N. 
S.  674,  Q.  B. 


*  See  Carwick  «.  Young,  2 
842. 

*  Anic^  p.  816. 


CHAPTER  XX. 


MOTION  FOB  A  DEGBEE. 


At  any  time  after  the  expiration  of  the  time  allowed  to  the 
defendant  for  answering,^  but  before  replication,  the  plaintiff  may 
move  the  Court  for  such  decree  or  decretal  order  as  he  may  think 
himself  entitled  to.*  Of  this  motion,  one  month's,  or  twenty-eight 
days'  notice  must  be  given  to  the  defendant.* 

If  further  time  is  granted  to  the  defendant  for  pleading,  answer- 
ing, or  demurring,  the  plaintiff  cannot  move  for  a  decree  until  such 
further  time  has  expired ;  ^  and  where  there  are  several  defendants, 
and  the  plaintiff  is  in  a  position  to  serve  a  notice  of  motion  for  a 
decree,  or  to  file  replication,  or  set  down  the  cause  on  bill  and  an- 
swer, as  to  some  of  them,  but  the  time  for  so  doing  as  to  the 
others  has  not  arrived,  he  should,  to  avoid  an  application  to  dismiss 
the  bill  for  want  of  prosecution,^  obtain  further  time,  on  special 
summons,  to  serve  the  notice  or  file  the  replication.^ 

The  filing  of  a  traversing  note  against  a  defendant,  does  not 
preclude  the  plaintiff  from  moving  for  a  decree.' 

Where,  at  the  hearing,  a  cause  was  ordered  to  stand  over  for 
the  purpose  of  adding  parties  by  amendment,  the  cause  was 
allowed  to  be  heard  on  motion  for  decree  against  the  new  defend- 
ants: though  r^lication  had  been  filed  against  the  original 
defendants.* 

An  order  of  course  to  amend  the  bill  may  be  obtained  after 
notice  of  motion  for  a  decree  has  been  served,  but  before  it  has 
been  set  down:  although  the  defendant  has  filed  afiidavits  in 
opposition.* 

^  Or,  by  consent,  before  the  expiration 
of  the  time.  Braithwalte*s  Pr.  429.  For 
form  of  consent,  see  Vol.  III. 

s  16  &  16  Vic  c  86,  §  16.  If  the  plain- 
tiff moves  for  a  decree,  replication  need 
not  afterwards  be  filed.  Duifaeld  v.  Starget, 
9  Hare  Ap.  87;  Blake  v.  Cox,  1  W.  R. 
124,  V.  C.  W. 

•  Ord.  XXX1II.4;  XXXVII.  10. 
4  16  &  16  Vic.  c.  86,  §  18. 

*  See  ante,  p.  801  tt  «eo. 
«  Ord.XXXViI.  17.   Tor  form  of  sum- 

iDonB,  see  Vol.  111. 


When  it  may 
be  made : 


one  month's 

notice 

required. 

Where 
farther  time 
ffrantedfor 
defending. 

Further  time 
to  serve  the 
notice. 


Where 
traversing 
note  has  been 
filed. 

Cause  may 
be  heard  on 
motion  for 
decree  as  to 
defendants, 
added  after 
replication. 

Order  of 
course  to 
amend  bill, 
after  service 
of  notice. 


7  Hani^  v,  Leicester,  Kay  Ap.  48;  18 
Jur.  820;  6  De  G.,  M.  &  G.  76;  Jones  v. 
Howellj  3  W.  B.  669,  Y.  0.  W.  As  to 
traversmg  notes,  see  anUy  p.  613,  et  $eq. 
The  causes  of  Gohegan  v.  Barlow  (1863, 
G.  182),  ftnd  Leite  v,  Vicini  (1863,  L.  46), 
were  set  down  on  motion  for  decree  as  to 
some  of  the  defendants,  and  on  orders  to 
take  the  bill  pro  confesto  as  to  others. 

8  Gwyon  v.  Gwyon,  1  K.  &  J.  211. 

9  Gill  V.  Rayner,  1  K.  &  J.  396. 
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Form  of 
notice. 


Service  out 
of  the 
jurisdiction: 

order  for,  how 
obtained. 

Form. 


Notice  of  mo- 
tion cannot  be 
Gazetted,  as 
substituted 
service. 


Notice  of  mo- 
tion admits 
sufficiency  of 
answer. 


The  form  of  notice  of  motion  for  decree  commonly  adopted  n 
to  the  effect,  that  the  Court,  will  be  moved  for  a  decree,  "aoeoriii^ 
to  the  prayer  of  the  plaintiff's  bill ; "  and  where  this  form  is  used 
the  plaintiff  is  entitled  to  have  the  same  relief  as  he  might  hare 
had  if  the  cause  had  been  brought  to  a  hearing  in  the  ordinaiT 
way.^ 

The  notice  of  motion  may  be  served  out  of  the  jurisdictioii;  bot 
an  order  allowing  this  to  be  done  is  necessary.*  Such  an  order 
may  be  obtained  on  an  ex  parte -motion  or  summons,  supported  bj 
an  affidavit  showing  where  the  defendant  is  resident,  or  may 
probably  be  found.'  In  such  a  case,  the  order  giving  leave  to  aem 
the  notice  out  of  the  jurisdiction  must  specify  the  time  allowed 
for  filing  affidavits  in  answer  and  reply,  and  must  be  drawn  upasd 
served  with  the  notice  of  motion ;  *  and  the  notice  of  motion  most 
be  given  for  a  day  sufficiently  distant  to  include  the  whole  time 
limited  for  service,  and  the  times  limited  for  the  defendant  to  fik 
affidavits  in  answer,  and  the  plaintiff  to  file  affidavits  in  reply,  and 
so  as  to  allow  the  defendant  proper  time  to  obtain  copies  of  tjtf 
plaintiff's  affidavits  in  support  and  in  reply.  These  times  most, 
therefore,  be  regulated  by  the  place  where  the  service  is  to  be 
effected.*  In  some  cases,  the  order  giving  leave  to  eftect  the  ser- 
vice has  directed  copies  of  the  plaintiffs  affidavits  in  support  d 
the  motion  for  decree  to  be  served  with  the  notice ;  •  but  it  seems 
this  cannot  be  requii'ed.' 

Where  an  application  was  made  to  the  Court  for  leave  to  adver- 
tise in  the  Gazette  a  notice  of  motion  for  a  decree,  against  as 
absconding  defendant,  for  whom  an  appearance  had  been  entered,' 
it  was  refused  by  Sir  John  Romilly  M.  R:  who  observed,  that  the 
6th  Rule  of  the  10th  Consolidated  Order  had  no  application  to 
such  a  case ;  but  he  gave  leave  to  advertise  the  filing  of  replicatioi 
in  the  Gazette.' 

By  giving  notice  of  motion  for  a  decree,  the  plaintiff  abandon! 
his  claim  to  a  further  answer:  although  the  answer  has,  upon  ex- 
ceptions, been  held  insufficient." 

The  plaintiff  and  defendant  respectively  are  at  liberty  to  file 
affidavits  in  support  of,  and  in  opposition  to,  the  motion ;  and  to 


1  Norton  ».  Steinkopf,  Kay,  46;  t6.  Ap. 
10.    For  form  of  notice,  see  Vol.  III. 

a  Meek  v.  Ward,  10  Hare  Ap.'  56;  1  W. 
R.  504 ;  and  see  Middleton  v.  Ohiclieater, 
1  N.  R.  255,  M.  R. 

8  For  form  of  order,  see  Seton,  1246, 
No.  11;  and  see  «&.  1247;  and  for  lorms  of 
motion  paper,  summons,  and  affidavit,  see 
Vol.  III. 

*  Meek  v.  Ward,  ubi  8W. ;  Seton,  28, 
1247;  as  to  evidence  of  the  service,  see 
Mendes  v.  Guedalla,  6  L.  T.  N.  S.  808,  V. 
C.  W. 


«  Seton,  28, 1247,  where  a  list  of  aotf 
is  given. 

0  Meek  o.  Ward,  10  Hare  Ap.  SS- 

1  Seton,  28,  1247 ;  and  for  ft^rm  of  «^ 
containing  snch  direction,  see  Seton,  IMi 
No.  11. 

8  Under  Ord.  X.  6. 

»  Lechmere  c.  Clapp,  29  Beav.  »»;  "• 
potty  pp.  881,  882. 

w  Boyse  v.  Cokell,  18  Jur.  HO,  V.  C 
W. 
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use  the  same  on  the  hearing  thereof.*    The  evidence  in  chief  on       C.  XX. 
such  motion  is  ordinarily  taken  upon  affidavit ;  *  and  where  motion  t    — ' 

is  made  after  answer  filed,  the  answer  is,  for  the  purposes  of  the  Evidence  on 

'  r      I-  motion  for 

motion,  to  be  treated  as  an  affidavit;'  and  the  plaintiff  has  been  decrees- 
allowed  to  cross-examine  the  defendant  thereon.*  iSSaviL^ 

The  plaintiff  must  file  his  affidavits,  in  support  of  the  motion  piaintifr*8 
for  decree,  before  he  serves  the  notice,  and  must  set  forth  a  list  of  affidavits: 
the  affidavits  he  intends  to  use  at  the  foot  of  the  notice.'     Where  filed; 
an  answer  has  been  filed,  the  plaintiff  may  read  it  on  the  motion  .^VhenAnswBr 
against  the  defendant  by  whom  it  was  filed,  without  giving  any  h^  plaintiff, 
notice  of  his  intention  to  do  so ;  but  he  cannot  read  it  against  any 
other  defendants,  unless  he  has  included  it  in  the  list  at  the  foot 
of  his  notice  of  motion.* 

The  defendant  must  file  his  affidavits,  in  support  of  his  defence,  Defendant's 
within  fourteen  days  after  service  of  the  notice  of  motion,  and  ^^en^^be 
deliver  to  the  plaintiff  or  his  solicitor  a  list  thereof.^  filed; 

The  time  for  filing  the  defendant's  affidavits  will,  however,  be  enlarged 
enlarged,  on  special  application  to  the  Judge  in  Chambers,  by  obtained.^ 
summons,*  where  a  sufficient  reason  is  shown  for  so  doing ;  *  but 
the  desire  of  the  defendant  to  cross-examine  the  plaintifi*'s  wit- 
nesses on  their  affidavits,  before  filing  his  own,  on  the  ground  that 
by  so  doing  it  might  not  be  necessary  for  him  to  file  any,  is  not  a 
sufficient  reason.^* 

Where  the  defendant  is  served  out  of  the  jurisdiction,  the  special  Where 
order  allowing  such  service  will,  as  we  have  seen,^*  fix  the  time  ^rved  oti\  of 
within  which  the  defendant's  affidavits  are  to  be  filed ;  but  further  the  jurisdlc- 
time  may,  in  a  proper  case,  be  obtained  on  special  application  by 
summons  at  Chambers. 

I^  after  the  times  allowed  for  filing  affidavits  have  elapsed,  it  is  Leave  to  file 
desired  to  file  an  affidavit,  or  a  ftirther  affidavit,  an  order  for  leave  J^er'timS 
to  do  so  will  be  necessary.    Such  order  may  be  obtained  on  a  elapsed. 
special  application  by  summons,^  supported  by  an  affidavit  showing 
a  case  for  the  indulgence ;  and  the  applicant  will  usually  have  to 
pay  the  costs  of  the  application. 


1  16  &  16  Vie.  0.  86,  §16. 

s  See  pott,  Chap.XXn.  §  10,  AffidanU 
for  general  rules  as  to  the  rorm,  and  mode 
of  framing  affidavits. 

s  16  &  16  Vic  c  S6,  §  16.  Setnble,  an 
answer  pat  in  bv  a  deceased  defendant 
cannot  be  rend.  "Moore  v.  Harper,  1  W. 
N.  66;  14  W.  R.  806,  V.  C.  W. 

4  Wightman  v.  Wheelton,2a  Beav.  897; 
8  Jar.  N.  S.  124;  Rehden  v.  Weslev,  26 
Beav.  432;  Brumfit  «.  Hart,  9  Jar.  N.  8. 
12;  11  W.  R.  63,  V.  C.  S.;  and  see  pott, 
p.  822. 

•  Orrl.  XXXIII.  6,  see  fonn  of  notice, 
Vol.111. 

f   Cousins  17.  Vasej,  9  Hare  Ap.  61; 


Dawkins  v.  Mortan,  1  J.  &  H.  839;  Ste- 
phens V.  Heathcote,  1  Dr.  &  S.  138 ;  6  Jur. 
N.  S.  812. 

7  Ord.  XXIII.  6.  As  to  the  defences 
which  mnv  be  set  up,  where  an  answer  has 
not  been  nied,  see  ante,  pp.  666,  712;  and 
Green  v.  Snead,  30  Beav.  281 ;  8.  C.  «iom. 
Snead  v.  Green,  8  Jur.  N.S.  4. 

s  For  form  of  summons,  see  Vol.  III. 

9  Ord.  XXXIil.  17,  18;  Marchione»8  of 
Londonderry  «.  Bramwell,  8  K.  &.  J.  162. 

10  Jbid. 

n  Ante,  p.  820. 

w  Ord.  XXXVII.  17,  18.  For  form  of 
•ummons,  see  Vol.  III. 
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Right  of  de- 
fendant to  use 
his  own  or  a 
co-defend- 
ant's answer. 

Plaintiff's 
affidavits  in 
reply:  when 
to  1)6  filed. 


Enlaiged 
time:  how 
obtained. 


Notice  to 
Registrar  of 
enlargement 
of  time; 

how  given. 


Where  time 
expires  in 
the  long 
vacation. 


Noftirther 
evidence 
without 
leave,  except 
cross-exam- 
inations. 


If  the  defendant  desires  to  read  his  own,  or  a  co-defendant's 
answer  in  support  of  his  case,  he  must  give  notice  thereof  to  the 
plaintiff;  ^  but  if  the  plaintiff  reads  part  of  a  defendant's  imswer 
against  him,  without  notice,  the  defendant  may  read  the  whole  of 
his  answer,  without  notice.* 

The  defendant  having  filed  his  affidavits,  the  plaintiff  has  seres 
days  from  the  expiration  of  the  fourteen  days,  or,  if  the  time  li« 
been  enlarged,  from  the  expiration  of  such  enlarged  time,'  within 
which  he  may  file  affidavits  in  reply:  which  affidavits  must  be 
confined  to  matters  strictly  in  reply.  The  plaintiff  must  deliver* 
list  of  these  affidavits  to  the  defendant  or  his  solictor  ;^  and  exe^ 
so  far  as  such  affidavits  are  in  reply,  they  wiU  not  be  regarded  br 
the  Court,  unless,  upon  the  hearing  of  the  motion,  the  Court  gires 
the  defendant  leave  to  answer  them :  in  which  case,  unle»  the 
Court  otherwise  directs,  the  plaintiff  is  to  pay  the  costs  of  soeh 
affidavits,  and  such  further  affidavits  in  answer.*  The  time  (an, 
however,  be  enlarged  by  the  Judge  in  Chambers,  on  a  special  ^9- 
plication  by  summons.' 

Where  either  the  time  for  the  defendant's  filing  his  affidaTit8,or 
for  the  plaintifi^s  filing  his  affidavits  in  reply,  is  enlaiged,  notice 
thereof  is  to  be  given  to  the  Clerk  of  Records  and  Writs  by  pro- 
duction of  the  order  for  such  enlargement.'  Such  notice  is  ordi- 
narily given  by  producing  to  the  Order  of  Course  Clerk  the  order 
enlarging  the  time,  and  he  will  thereupon  make  a  note  of  sadi 
enlargement,  opposite  the  entry  of  the  notice  of  motion  in  the 
cause  list. 

Where  either  the  fourteen  days  for  the  defendant's  filing  hi 
afiidavits,  or  the  seven  days  for  the  plaintiff's  filing  his  affidarhi 
in  reply,  expire  in  the  Long  Vacation,  the  time  is  extended  to  the 
fifth  day  of  the  ensuing  Michaelmas  Term,  and  will  expire  on  thil 
day,  unless  enlarged  by  order;  and  if  the  fourteen  days  are  thos 
extended,  the  seven  days  commence  to  run  from  the  expiration  d 
such  extended  period.* 

No  further  evidence,  on  either  side,  will  be  allowed  to  be  used 
on  the  hearing  of  the  motion  without  leave  of  the  Court,'  eie^ 


1  Stephens  v.  Heathcote.  1  Dr.  &  S. 
188 ;  6  Jur.  N.  S.  812,  and  see  Barrack 
V.  M'CuUock,  8  K.  &  J.  110;  Rushout  v. 
Turner,  1  Dr.  &  S.  140,  n. ;  WiKhtman  v. 
Wheelton,  28  Beav.  897 ;  8  Jar.  N.  S.  124. 
For  form  of  notice,  see  Vol.  III. 

2  Stephens  v.  Heathcote,  vbi  tup. 

8  Where  the  defendant  is  served  oat  of 
the  jurisdiction  with  the  notice,  the  time 
to  reply  will  be  regulated  by  the  service 
order;  see  anU^  p.  810. 

*  For  form  of  li«t,  see  Vol.  III. 

fi  Ord.  XXXIII.  7. 

«  See  Ord.  XXXVII.  17, 18.  For  form 
of  summons,  see  Vol.  III. 


T  Ord.  22  Nov..  1886,  r.  6. 

8  Ord.  XXXVII.  16.  A  doubt  h« 
arisen  whether  this  rule  applies  to  s  caii 
where  the  fourteen  days,  or  the  9t* 
days,  are  enlarged  before  the  Lang  Ties' 
tion  to  a  day  occurriog  in  the  Vsestias; 
see  Morgan,  653,  and  Clark  f.  Mslp^i 
there  cited,  and  see  BndthwtitB's  Xaw* 
167,  n.  (46). 

»  Ord.  XXXIH.  8.  For  cases  in  **«* 
special  leave  was  given,  see  Wttsoo  t 
Cleaver,  20  Beav.  187;  1  Jur.  N.  S.  JW: 
and  Richards  v,  Curlewis,  18  Beir.  tfli 
where  it  was  held,  that  the  appli<:<^ 
most  not  be  ez  parte. 
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the  cross-examinations  of  such  witnesses  as  have  been  cross-      C.  XX. 
examined.^  "^^ — — ' 

All  witnesses  who  have  made  affidavits,  either  on  behalf  of  the  Cross-^xam- 
plaintiff  or  the  defendant,  are  liable  to  cross-examination ;  *  and  the  Jj^^n^^ : 
party  desiring  to  cross-examine  any  of  them,  may,  at  any  time  Notice  to 
before  the  expiration  of  fourteen  days  next  after  the  end  of  the  §^„^t, 
time  allowed  for  the  plaintiff  to  file  affidavits  in  reply,  or  within 
such  time  as  the  Court  or  Judge  in  Chambers  may  specially  ap- 
point,' give  notice  in  writing  *  to  the  party  on  whose  behalf  the 
affidavit  is  filed,  or  his  solicitor,  to  produce  the  witness  for  cross- 
examination  before  the  examiner ;  and  unless  the  witness  is  pro- 
duced accordingly,  the  affidavit  cannot  be  used  as  evidence,  without 
special  leave  of  the  Court.*     The  plaintiff  is  entitled  to  cross-  Crow-exam- 
examine  any  defendant  upon  his  answer ;  ^  and  where  the  plaintiff  fondant  upon 
gives  notice  of  his  intention  to  use  a  defendant's  answer  against  a  *^  "wwer. 
co-defendant,  the  co-defendant  may  cross-examine  upon  the  an- 
swer;^ and   where  a  defendant  gives  notice  to  use  his  or  a 
co-defendant's  answer  against  the  plaintiff  he,  or  the  co-defendant, 
as  the  case  may  be,  may  be  cross-examined  by  the  plaintiff: '  the 
answer  in  such  cases  being  treated  as  an  affidavit.     And  even 
where    the   plaintiff  had    given   notice   to  use  the  defendant's 
answers  as  affidavits,  in  support  of  his  motion  for  a  decree,  he  was 
allowed  to  cross-examine  the  defendants  on  the  answers,  without 
prejudice  to  the  right  of  the  other  defendants  to  object  to  the 
cross-examination  being  used  against  them ;  *  but  when  no  notice 
is  given  of  the  intention  to  read  the  answer  of  the  defendant,  and 
it  is  i*ead  as  an  admission,  and  not  as  an  affidavit,  he  cannot  be 
crosA-examined  upon  it.^^ 

According  to  the  practice  introduced  by  the  Order  of  5th  Feb.,  Whether 
1861,  it  seems  that  all  the  evidence  in  chief  on  motions  for  decree  chief  can  be 
must  be  taken  by  affidavit."    The  Court  has,  however,  power,  it  is  taken  orally, 

,  ,on  motion  for 

presumed,  in  any  case,  upon  special  application,  to  order  the  deciee. 
evidence  of  any  particular  witness  or  witnesses  to  be  taken  vivA 
voce.    Such  an  applic<»tion  could  only  be  made  on  the  part  of  the 
defendant,   as  the  plaintiff  would,  of  course,  ascertain,  before 


I  Bedwell  V.  Pradence,  1  Dr.  &  S.  221, 
928. 

s  15  &  16  Vic.  c.  66,  §  40;  Williams  v. 
Willmms;  17  Beav.  156;  17  Jar.  484. 

s  The  application  is  usually  made  by 
•ummons;  lor  a  form,  see  Vol.  III. 

*  For  a  furm,  see  Vol.  III. 

•  Ord.  6  Feb.,  1861,  r.  19.  As  to  the 
conr»e  to  be  pursued  by  eitherparty  after 
such  notice,  see  posi.  Chap.  XXlf.  §  10, 
4ffidaviU,  and  Braithwaite*s  Manual,  178, 
n.  (86). 

«  Wightman  v.Wheelton,  28Beav.  897; 
8  Jur.  S.  S.  124;  Rehden  v.  Wesley,  26 


Beav.  482;  Brumfit  v.  Hart,  9  Jur.  N.  S. 
12;  11  W.  R.  68,  V.  C.  S. 

7  Rehden  v.  Wesley,  and  Wightman 
V,  Wheelton,  «6i  tHp.;  Dawkins  v.  Mor* 
tan,  IJ.&H.  889. 

s  See  Rehden  v.  Wesley,  and  Wightmat 
V.  Wheelton,  vln  wp, 

9  Rehden  v.  Wesley,  ubi  nq>. 

^  See  Dawkins  v.   Mortan,  1  J.  &  H 
889,  841;  Cousins  «.  Vasey,  9  Hare  A  p. 
61;  Stevens  t;.  Heathcote,  1  Dr.  &  8.188, 
6  Jur.  N.  S.  812. 

u  See  Ord.  6  Feb.,  1861,  particular]}-  r. 
19,  and  see  Smith  v.  Baker,  4  N.  R.  821, 
V.  C.W.;  2H.  &M.498, 
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ination  on 
affidavits : 
how  taken. 

Time  for 
cross-exam- 
ining. 

Suit  and 
crofls-Buit 


SvHrpasna 
ducet  tecum. 


Setting  down 
motion. 


serving  his  notice  of  motion  for  a  decree,  whether  it  was 
or  desirable  to  examine  any  witness  on  his  behalf  orally,  and  if  so. 
would  bring  the  cause  to  a  hearing  in  the  ordinary  ivay,  instead  of 
serving  the  notice.  Before  the  Order  of  5th  February,  1861,  it 
seems  to  have  been  thought,  that  the  evidence  in  support  of  a 
motion  for  decree  might  be  taken  orally,  by  specifying  the  nama 
of  the  witnesses  to  be  examined,  in  the  notice  of  motion,  and 
summoning  them  before  the  examiner ;  ^  but,  whether  this  could 
then  have  been  done  or  not,  it  is  conceived  that  it  cannot  be  done 
under  the  present  practice. 

The  cross-examination  of  witnesses  on  their  affidavits  must«  on 
motion  for  decree,  be  taken  before  the  examiner ; '  the  Court  fa^ 
however,  power  to  order  it  to  be  taken  viva  voce  at  the  hearii^.' 
No  time  has  been  limited  for  the  cross-examination,  but  it  most,  it 
seems,  take  place  within  a  reasonable  time.^ 

Where  a  suit  is  brought  on  by  motion  for  decree,  and  replicatiiNi 
has  been  filed  in  a  cross-suit,  and  the  plaintiff  in  the  original  ndt 
has  obtained  an  order  for  leave  to  use,  in  the  cross-suit,  the  affida- 
vits filed  in  the  original  suit,  the  plaintiff  in  the  cross-suit  mar 
either  treat  the  affidavits  filed  in  the  cross-suit  as  if  thev  were 
filed  in  the  original  suit,  and  give  notice  to  cross-examine  the  wit- 
nesses before  an  examiner,  or  he  may  treat  them  as  evidence  filed 
in  the  cross-suit,  and  give  notice  of  cross-examination  in  open 
Court  at  the  hearing.^ 

A  subpoma  duces  tecum^  for  the  production  of  a  will  or  other 
document  at  the  hearing  of  a  motion  for  a  decree,  may  be  issaed,* 
and,  it  seems,  as  of  course.' 

Motions  for  decree  are  set  down  with  the  Registrar  in  the  cause- 
book,  with  the  causes,  and  come  on  accordingly,  unless  the  Coon 
otherwise  directs.®  They  must  be  set  down  within  one  week  after 
the  expiration  of  the  time  allowed  to  the  plaintiff  for  filing  fail 
affidavits  in  reply,  in  case  the  defendant  has  filed  any  affidavit*  or 
within  one  week  after  the  expiration  of  the  time  allowed  to  the 
defendant  to  file  his  affidavits  in  answer,  in  case  the  defendant 
has  not  filed  any  affidavit ;  but  in  case  the  time  allowed  for  either 
of  the  purposes  aforesaid  shall  be  enlarged,  then  within  one  week 
afler  the  expiration  of  such  enlarged  time.*    In  order  to  sot  down 


1  Penattv.Nicholl8,24Beav.298;  Reh- 
den  V.  Wesley,  26  Beav.  482,  and  tee  16 
&  16  Vic.  c.  86,  §  40;  and  Williams  v. 
WilllRms,  17  Beav.  166;  17  Jur.  484. 

2  Ord.  6  Feb.,  1861,  r.  19;  Bodger  v. 


Bod^r,  11  W.  R.  80,  V.  C  K.   For  mode 

king 
Chap.  XXII.  §  10,  AJidaviU. 


JSodffe 
of  taki 


ine:  the  cross-examination,  see  po$tf 


<  Bee  16  &  16  Vic.  c.  66,  §  89. 

4  Bed  well  v.  Prudence,  1  Dr.  &  S.  221; 
Morey  v.  Yandenbergh,  1  W.  N.  197,  V. 
C.  S. 


6  Neve  V.  Pennell,  1  H.  &  M    252. 

e  Wigram  v.  Rowland,  10  Hare  Ap.  19; 
Raworth  o.  Parker,  2  K.  &  J.  1«8.  F«r 
fbrm  of  «t<£pai«a,  see  Vol.  III. 

7  Wilhem  v.  Reynolds,  8  W.  B.  «&,  V. 
C  K.. 

8  Ord.  XXXin.  9. 

9  Ord.  22  Nov.,  1866,  r.  3. ;  see  Bot4  «. 
Jaggw*  17  J«f •  ®5^  t  10  Hare  Ap.  S4,  L  C 
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a  motion  for  decree,  the  Record  and  Writ  Clerk's  certificate  that  C.  XX. 
the  cause  is  in  a  fit  state  to  enable  the  plaintifT  to  move  for  a  ^— ^y~— ^ 
decree,  indorsed  by  the  plaintiff's  solicitor  with  a  memorandum 
of  the  date  when  the  notice  was  served,  and  when  it  will  expire, 
andf  if  there  be  any  infant  defendant,  stating  that  a  guardian  cui 
litem  has  been  appointed,  or,  if  there  be  not,  stating  that  there  is 
not  any  infant  defendant,  must  be  produced  at  the  order  of  course 
seat  in  the  Registrar's  office.^  The  certificate  is  not  to  be  given  until 
after  the  expiration  of  the  time  allowed  to  the  plaintiff  to  file  his 
affidavits  in  reply,  in  case  the  defendant  shall  have  filed  any  affi- 
davits, or  until  after  the  expiration  of  the  time  allowed  to  the 
defendant  to  file  his  affidavits  in  answer,  in  case  the  defendant  has 
not  filed  any  affidavit ;  but  in  case  the  time  allowed  for  either  of 
the  purposes  aforesaid  shall  be  enlarged,  then  not  until  after  the 
expiration  of  such  enlarged  time.^  After  the  expiration  of  the  week, 
the  motion  will  not  be  set  down  without  the  consent  in  writing 
of  the  defendant's  solicitor.'  If  the  plaintiff  fails  to  set  down  the 
motion  within  the  time  above  limited,  the  defendant  may  either 
move  to  dismiss  the  bill  with  costs,  for  want  of  prosecution,  or  set 
the  motion  down  at  his  own  request.^ 

In  a  proper  case,  a  motion  for  decree  may  be  marked*  and  Motionmay 
heard  as  a  shorjb  cause ; '  and  it  will  be  so  marked,  on  production  ^^^.^  ^^^^ 
of  the  certificate  of  the  plaintiff's  counsel  that  the  motion  is  fit  to  ^^f^**°f?°*' 
be  so  heard,  without  the  consent  of  the  solicitors  of  any  of  the  month 
defendants ;  but  notice  of  the  cause  having  been  so  marked,  must  ®*P"^^ 
be  given  to  the  defendant;^   and  the  motion  will  not  be  heard 
before  the  day  for  wliich  notice  is  given,  except  by  consent  of  all 
parties.* 

If  a  motion  for  injunction  is,  by  consent,  turned  into  a  motion  Where 
for  decree,  it  should  be  set  down  "by  order,"  that  the -month's  Injunction 
delay  may  be  saved.'  *"™«d  into 

All  affidavits  and  depositions  to  be  used  on  the  hearing  of  the  decree, 
motion  must  be  printed,  under  the  reflations  hereafter  explained.**  Printing 

_^  evidence. 

Two  printed  copies  of  the  bill,  and  of  each  of  the  answers,  must  pape„  f^ 
also  be  left  with  the  Train-bearer  of  the  Master  of  the  Rolls,  or  "»«  of  the 

Court 


1  Re^.  Re^l.  16th  Mar ,  I860,  r.  6;  and 
see  Bovd  v.  Jaggar,  ubi  tup.  For  forms  of 
certificate  and  memorandum,  sec  Keg. 
Kegul.  15  Mar.,  I860,  r.  6,  and  Vol.  Hi. 
The  certificate  of  the  R<»cord  and  Writ 
Clerk  will  not  be  granted  before  the  ex- 
piration of  the  time  for  anHNvcring,  unless 
a  written  consent  by  the  deiendant*8  solic- 
itor is  left  with  him.     For  n  form,  see  Vol. 

iir. 

i  Ord.  22  Nov.,  1866,  r.  4. 

•  For  a  form  of  ('on«ent»  see  Vol.  III. 

•  Ord.  22  Nov.,  1866,  r.  8. 

•  Ames  V.  Ames,  10  Hare  Ap.  54;   17 


Jur.  664;  Drew  r.  Long,  17  Jur.  178,  V. 
C.  K. ;  see  pott^  Chap.  XXV.,  Hearing 
Came*. 

«  Re^.  Rof^ul.  16  Mar..  1860,  r.  10.  For 
form  of  certiticAtet  see  Vol.  III. 

7  Moleswortb  v.  Snead,  11  W.  R.  934, 
V.  C.  W. 

8  Ibid.;  Loins  worth  V.  R^^iwley,  10  IlHre 
Ap.  55.     For  form  of  consent,  see  Vol.  IH. 

*  Green  r.  Low.  22  Beav.  395.  The 
Record  and  Writ  Clerk's  certificate  will  Im 
required  in  such  case. 

^  Ord.  16  May,  1862;  pott.  Oh.  XXII 
§  10,  AffidavUt. 
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of  the  Vice-Chancellor,  as  may  be,  for  the  use  of  the  Court  and  tin 
Registrar,  before  the  motion  comes  on  for  hearing.^ 

If  the  plaintiff  fails  to  appear  when  the  motion  is  called  oii,  the 
defendant's  counsel  may  apply  to  have  the  bill  dismissed  witk 
costs,  and  need  not,  it  seems,  for  this  purpose  produce  an  affidAvit 
of  the  defendant's  having  been  served  with  the  notice  of  motjoa.* 
Where  the  defendant  fails  to  appear,  the  plaintiff  may  move  for 
the  decree  in  his  absence,  subject  to  the  production  of  an  affidaTJt 
of  service  of  the  notice ;  •  but  the  Court  has,  in  such  case,  allowed 
the  decree  to  be  reopened  on  motion.*  The  affidavit,  in  either 
case,  should  be  filed  at  the  Record  and  Writ  Clerk's  Office,  id 
an  office  copy  be  produced  to  the  Registrar,  at  the  latest  befin 
the  rising  of  the  Court  on  the  day  on  which  the  application  n 
made.*  If  neither  party  appears  on  the  motion,  it  will  be  stnd 
out  of  the  paper. 

Where  the  motion  cannot  conveniently  proceed  by  reason  of  the 
solicitor  for  any  party  neglecting  to  attend  personally,  or  by  sooe 
proper  person  on  his  behalf,  or  omitting  to  deliver  any  pip« 
necessary  for  the  use  of  the  Court,  and  which  according  to  its 
practice  ought  to  have  been  delivered,  such  solicitor  is  pereonallvto 
pay  to  all  or  any  of  the  parties  such  costs  as  the  Court  may  awari* 

Upon  hearing  a  motion  for  a  decree,  it  is  discretionarj  with  the 
Court  to  grant  or  refuse  the  motion,  or  to  make  an  order  giving 
such  directions  with  respect  to  the  fttrther  prosecution  of  the  sort 
as  the  circumstances  of  the  case  may  require,  and  to  make  sach 
order  as  to  costs  as  it  may  think  right.'  The  decree  or  order  fe 
drawn  up,  passed,  and  entered  in  the  manner  hereafter  eiplain«4 
in  treating  of  decrees  made  on  the  hearing  of  the  cause,*  After 
an  unsuccessful  motion  for  a  decree,  the  bill  has  been  alloved  to 
be  amended.' 

Upon  an  appeal  from  the  whole  decree,  made  on  motion  for 
decree,  the  plaintiff  has  the  right  to  begin." 


1  Reg.  Regul.  16  March,  I860,  r.  22; 
Reg.  ^lotice,  28  Nov.,  1861;  and  see  Ord. 
XXI.  12.  The  plaintiflPs  briefs  consist  of 
printed  copies  of  the  bill,  and  answers, 
affidavits  in  support,  opposition,  and  reply, 
and  of  the  depositions  of  the  witnesses  on 
their  cross-examination,  and  of  written 
copies  of  such  exhibits  or  other  documents 
as  may  be  necessary.  A  defendant's  brieiii 
are  the  same,  except  that  copies  of  only 
the  answer,  and  of  such  answers  of  co-de- 
fendants as  the  plaintiff  has  notified  his 
intention  to  read  against  him,  or  as  he  has 
sifEnified  his  intention  to  read  against  the 
plaintiff  or  co-defendants,  should  be  fur- 
nished. Each  brief  should  be  accompanied 
with  observations. 

2  Marter  v.  Marter,  12  W.  R.  84,  M.  R. 
<  For  form  of  affidavit,  see  Vol.  III. 


^  Hughes  f.  Jones,  26  Beav.  24. 

fi  Lord  Milltown  v.  Stuait,  8  Sia.  U; 
Seton,  29. 

«  Ord.  XXI.  12. 

T  16  &  16  Vic  c  86,  §  16;  tee  TTwam 
V,  Bernard,  5  Jur.  N.  S.  81;  T  W.  R  «. 
V.  C.  K.;  Warde  v.  Diciaon,5  Jur.KS. 
698;  7  W.  R.  14S,  V.  C.  K.;  Biwwtk ' 
Parker,  2  K.  &  J.  168;  Nortoo  f.  Sleifr 
kopf,  Kay,  46;  ib.  Ap.  10;  Robiasoo  «• 
Lowater,  2  £q.  Rep.  1072,  L.  JJ. 

8  See  pott,  Chap.  XXVI.  §  8,  I>rati»9 
tq)  Decrees.  For  funn  of  decree  oo  wax»», 
see  Seton,  26. 

0  Thomas  v.  BemaM,  6  Jor.  N.  S.  H^ 
r  W.  R.  86,  V.  C.  K. 

10  Birkenhead  Docks  v.  Laird,  4  De  <^ 
M.  &  a.  782. 
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Where  a  decree,  made  on  a  motion  for  a  decree,  is  appealed      C.  XX. 
from,  a  petition  of  appeal  must  be  presented.*  t     -" 

By  bringing  a  cause  to  a  hearing  on  a  motion  for  a  decree,  con-  Appeal  most 
siderable  delay  is  saved ;  it  is,  therefore,  the  better  course  for  a  ^^^J  ^  ' 
plaintiff  to  follow,  where  he  expects  to  be  able  to  prove  his  case  Where  notice 
by  affidavit ;  but  where  he  desires  to  examine  witnesses  in  chief,  d©cr»e!^or 
orally,  he  should  file  replication.*    It  is  also  to  be  observed,  that  ^^^y*"»  " 
on  motions  for  a  decree,  the  plaintiff's  evidence  is  known  to  the 
defendant  before  he  prepares  his  proofs,  the  cross-examination 
of  witnesses  takes  place  before  the  examiner,'  and  the  plaintiff 
has  an  opportunity  of  adducing  evidence  in  reply;  but  that  if 
replication  has  been  filed,  both  parties  have  to  prepare  their  proofii 
before  the  evidence  of  the  other  side  is  knoTifn,  the  cross-exami- 
nation of  witnesses  must  take  place  before  the  Court  itsell^^  and 
there  is  no  oppoi-tunity  of  adducing  evidence,  in  reply. 

1  Ord.  XXXI.  8.    For  fonn  of  petition,  «  Ord.  6  Feb.,  1861,  r.  7:  with  certain 

see  Vol.  in.  exceptions,  for  which  see  Ord.  6  Feb.,  1861, 

s  See  anU,  p.  838.  it.  10,  11,  16. 
•  Old.  2  Feb.,  1861,  r.  19. 


CHAPTER  XXr. 


REPLICATION. 


In  what  cases 
to  be  filed. 


When  cause 
should  be 
heard  on  bill 
and  answer; 


Seldom  now 
done. 


After  the  deferfdant,  if  required  to  answer,  has  fully  answered 
the  bill,  or,  if  not  required  to  answer,  the  time  allowed  for  puttisg 
in  a  voluntary  answer  has  expired,  the  plaintifi|  if  he  determines 
not  to  move  for  a  decree,  or  his  motion  has  been  refused,  must  file 
a  replication  :  ^  unless,  where  an  answer  has  been  filed,  he  decides 
to  go  to  a  hearing  of  the  cause  on  bill  and  answer. 

I^  upon  the  answer  alone,  without  ftirther  proof,  there  is  suffi- 
cient ground  for  a  final  order  or  decree,  the  plaintiff  must  proceed 
to  a  hearing  on  bill  and  answer,  without  entering  into  evidence  :  * 
as  where  the  plaintiff  makes  his  title  by  a  will  or  other  conveyance 
in  the  defendant's  hands,  and  the  defendant,  by  his  answer,  con- 
fesses it,  or  where  a  trust  is  confessed  by  the  answer,  and  nothing 
further  is  required  than  to  have  the  accounts  taken." 

A  cause  is  now,  however,  rarely  heard  on  bill  and  answer. 


1  Ord.  XVII.  1 ;  15  &  16  Vic.  c.  86, 
§  26;  Daffield  v.  Sturges,  9  Hare  Ap. 
87;  Blake  tj.  Cox,  1  W.  R.  124,  V.  C  W. 
If  the  plaintiff  wishes  to  prove  any  fact  on 
the  hearing,  not  admitted  by  the  answer, 
he  must  file  a  replication.  Mills  v.  Pit- 
man, 1  Paige,  490. 

In  Maine,  "  within  thirty  days  after  the 
answer  is  filed,  unless  exceptions  are  taken, 
or  within  fifteen  days  after  it  is  perfected, 
the  plaintiff's  counsel  shall  file  the  general 
replication,  and  give  notice  thereof;  or  give 
notice  of  a  hearing  at  the  next  term  on  bill 
and  answer."  Rule  9  of  Chancery  Prac- 
tice; see  Rale  17,  N.  Hamp.  Chancery 
Practice,  38  N.  H.  608;  Rule  17,  Mass. 
Chancery  Practice;  66th  Rule,  United 
States  Courts.  A  special  replication  can- 
not be  filed  without  leave  of  Court  Storms 
V.  Storms,  1  Edw.  Ch.  858. 

By  46th  Equity  Rule  of  the  United 
States  Courts,  no  special  replication  to 
any  answer  snail  be  filed.  But  if  any 
matter  alleged  in  the  answer  shall  make 
it  necessary  for  the  plaintiff  to  amend  his 
bill,  he  may  have  leave  to  amend  the  same 
witii  or  without  payment  of  costs,  as  the 
Court,  or  a  Judge  thereof  may  in  his  dis- 
cretion direct. 


In  Massachusetts,  "the  form  of  the 
general  replication  shall  be  that  the  plain- 
tiff joins  issue  on  the  answer.  No  special 
replication  shall  be  filed,  but  by  leave  of 
the  Court.  Rule  16,  of  the  Kales  for 
Practice  in  Chancery.  In  New  Hamp- 
shire, a  replication  shall  be  entitled  as 
an  answer,  nnd  shall  be  in  snbetance. 
*'The  plaintiff  says  his  bill  is  true,  ana 
the  detendant's  answer,  as  set  forth,  is 
not  true,  and  this  he  is  ready  to  prove." 
Rule  22  of  Chancery  Practice;  see  Stoiy 
Eq.  PI.  §  878;  Storms  v.  Storms,  1  Edw. 
Ch.  858;  Dupote  v.  Massy,  Cox*s  Dig. 
146;  Brown  v.  Ricketts,  2  John.  Ch.  425; 
Lyon  V.  Tallmadge,  1  John.  Ch.  184;  Liv- 
ingston V.  Gibbons,  4  John.  Ch.  94;  Tborn 
V.  Germand,i6.  863;  Pratt  v.  Bacou,  10 
Pick.  128.  Matters  in  avoidance  of  a  plea, 
which  have  arisen  since  the  suit  began, 
are  properly  set  up  by  a  supplemental  Dill, 
not  by  a  special  replication.  Chouteau  «. 
Rice,  1  Min.  106.  A  special  replication, 
denying  part  of  the  matter  of  the  plea,  and 
reasserting  the  substance  of  the  bill,  is  in- 
admissible. Newton  v.  Thayer,  17  Pidc. 
129. 

2  Ord.  XIX.  1. 

«  Wyatt's  P.  R.  874- 


BEFLIOATION. 


829 


The  only  advantage  in  doing  so,  instead  of  hearing  it  on  motion 
for  decree,  is,  that  the  month's  notice  is  thereby  saved ;  but,  on 
the  other  hand,  where  a  cause  is  heard  ^upon  bill  and  answer,  the 
answer  must  be  admitted  to  be  true  in  all  points,  and  no  other 
evidence  will  be  admitted ;  ^  unless  it  be  matter  of  record  to  which 
the  answer  refers,  and  which  is  provable  by  the  record  itseL^^ 
or  documents  proved  as  exhibits  at  the  hearing.*  It  therefore 
behoves  the  plaintiff  to  look  attentively  into  the  answer ;  and  if  he 
finds  that  the  effect  of  the  defendant's  admissions  is  avoided  by 
any  new  matter  there  introduced,  he  should  serve  notice  of  motion 
for  a  decree,^  or  reply  to  the  answer,  and  proceed  to  establish  his 
case  by  proo&.*  If  the  plaintiff  decides  upon  haidng  the  cause 
heard  upon  bill  and  answer  against  one  or  all  of  the  defendants, 
he  must  proceed  in  the  manner  hereafter  pointed  out.^ 

A  replication  must  also  be  put  in  by  the  plaintiff  where  the  de- 
fendant has  pleaded  to  the  bill,  whether  his  plea  be  accompanied 
by  an  answer  or  not.'  It  is,  however,  to  be  recollected,  that,  if  the 
plaintiff  replies  to  a  plea  before  it  has  been  argued,  he  admits  the 
plea  to  be  valid,  if  true ;  ^  and  that  he  cannot  afterwards  object  to 
it,  on  the  ground  of  its  invalidity  or  irregularity.* 

We  have  seen  before,  that  a  replication  to  a  general  disclaimer 
to  the  whole  bill  is  improper :  although,  when  a  disclaimer  to  part 
of  the  bill  is  accompanied  by  a  plea  or  answer  to  another  part, 
there  may  be  a  replication  to  such  plea  or  answer.^* 

A  replication  is  the  plaintiff^s  answer  or  reply  to  the  defendant's 
plea  or  answer.  By  replying  to  the  answer,  the  plaintiff  does  not 
prelude  himself  from  reading  any  part  of  the  answer  he  may  con- 
sider essential  to  assist  his  case. 

Only  one  replication  is  to  be  filed  in  each  cause,  unless  the  Court 
otherwise  directs." 

The  Court  will  not  as  of  course,  or  except  in  cases  of  necessity. 


C.  XXI. 


Evidenoe. 


When  an- 
swer should 
be  replied  to; 


After  plea. 


After 
disdaimer. 


1  Contee  v.  Dawson,  2  Bland,  264; 
ChDds  V,  Horr,l  Clarke  (Iowh),  482;  Rog- 
ers V.  Mitchell,  41  N.  H.  154;  Pierce  v. 
West,  1  Peters  C.  C.  361 ;  Pickett  r.  Chil- 
tOD,  6  Mnnf.  467;  Scoit  v,  Clarkson,  1 
Bibb,  277.  But  where  the  CHUse  is  set 
down  for  hearing  on  bill,  answer,  and 
depoeitions,  the  replication  is  mere  form, 
and  the  Court  will  suffer  ii  to  be  filed  nvnc 
pro  tune.  Scott  v.  Clarkson,  tUn  n^a ; 
Demareev.  Driskill,8Blackf.  115;  Pierce 
«.  West,  tUn  tupra;  Glenn  v.  Hebb,  12 
Gill  &  J.  271;  Armistead  v.  Bozman,  1 
Ired.  Ch.  117;  Smith  v.  West.  3  John.  Ch. 
868;  see  Reading  v.  Ford,  1  Bibb,  88d. 

s  Ord.  XIX.  2;  Legard  v.  Sheffield,  2 
Atk.  877;  see,  however,  Stanton  v.  Per- 
cival,  8  W.  R.  391;  24  L.  J.  Ch.  869,  H.  L. 

s  Po8if  p.  874  et  teq.;  Rowland  v.  Stur- 
gis,  2  Hare,  620;  Chalk  v.  Raine,  7  Hare, 
898;  18  Jur.  981;  Neville  v.  Fitxgerald,  2 


Dr.  &  War.  580 ;  contrei,  Jones  v.  Griffith, 
14  Sim.  262;  8  Jnr.  788. 

*  See  ante,  p.  819. 

»  Wyatt's  P.  R.  876. 

*  See/N»(,  Chap  XXV.  Hearing  Camtt, 

7  Antt^  p.  664.  A  plea  may  beset  down 
to  obtain  judgment  of  its  sufficiency  and 
formality,  without  a  replication.  Moreton 
V.  Harrison,  1  Bland,  491. 

8  Hughes  V.  Blake,  6  Whe*t.472;  S.C. 
1  Mason,  515;  Daniels  v.  Taggart,  1  Gill 
&  J.  312;  Brooks  V.  Mead,  Walk.  Cb.  889; 
Bellows  «.  Stone,  8  N.  H.  280;  Kewton  v, 
Thayer,  17  Pick.  129;  Hurlburt  v.  Britain, 
Walk.  464.  Upon  a  replication  to  a  plea, 
nothing  is  in  issue  except  what  is  distinctly 
averred  in  the  plea.  Fish  v.  Miller,  6 
Paige,  26. 

»  Ibid. 
10  lb.  p.  656. 
u  Ord.  XVII.  2. 
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replication: 

does  not  pre- 
clude i^aintiff 
from  reading 
answer. 

Generally, 
only  one 
replication  to 
be  filed; 
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On  filing 
replication, 
cause  is 
deemed  at 


issue. 


Fonnof 
replication. 


give  the  plaintiff  leave  to  file  more  than  one  replication ;  ^  bat 
where  the  replication  only  applied  to  some  defendants,  and  as  to 
the  others  the  cause  was^  not  at  issue,  leave  was  given  to  file  a 
second  replication  against  such  other  defendants;^  and  where, 
upon  notice  of  motion  to  dismiss  for  want  of  prosecution,  by  one  of 
two  defendants,  the  plaintiff  filed  replication  against  such  defend- 
ant alone,  the  oth^r  defendant  not  having  appeared,  the  Coort 
refiised  the  motion,  on  the  plaintiff  undertaking  to  dismiss  the  bill 
against  the  defendant  who  had  not  appeared,  but  ordered  the 
plaintiff  to  pay  the  costs  of  the  motion.^ 

Upon  fiUng  the  replication,  the  cause  is  deemed  to  be  completely 
at  issue ;  *  and  each  defendant  may,  without  any  rule  or  order, 
proceed  to  verify  his  case  by  evidence ;  and  the  plaintiff  may,  in 
like  manner,  proceed  to  verify  his  case  by  evidence ;  so  soon  as 
notice  of  the  replication  being  filed  has  been  duly  served  on  all  the 
defendants  who  have  filed  an  answer  or  plea,  or  against  whom  a 
traversing  note  has  been  filed,  or  who  have  not  been  required  to 
answer  and  have  not  answered  the  bilL^ 

The  form  of  the  replication  in  the  General  Orders  assumes  a 
case  where  the  plaintiff  desires  to  join  issue  as  to  one  of  the  defend- 
ants ;  to  hear  the  cause  on  bill  and  answer  as  to  another ;  and  to 
take  the  bill  as  confessed  as  against  a  third.^  Where,  however, 
the  plaintiff  does  not  desire  to  join  issue  with  any  defendant,  no 
replication  can  be  filed.''  The  full  title  of  the  cause,  as  it  stands  at 
the  time  the  replication  is  filed,  must  be  set  forth  in  the  heading 
of  the  replication,  but  only  the  names  of  such  of  the  defendants  as 
have  appeared  should  be  inserted  or  referred  to  in  the  body.  If  a 
defendant's  name  has  been  misspelt  by  the  plaintiff,  and  such  de* 
fendant  has  corrected  the  same  by  his  answer,  but  the  plaintiff  has 
not  afterwards  amended  his  bill  with  respect  to  such  name,  the 
correction  should  be  shown  in  the  title  of  the  replication ;  *  in  the 
body  of  the  replication,  however,  the  correct  name  only  i^ould  be 
inserted.  Where  any  defendant  has  died  since  the  bill  was  filed, 
the  words  "  since  deceased "  should  follow  his  name  in  the  title, 
but  his  name  should  be  omitted  in  the  body  of  the  replication.  If 
the  plaintiff  joins  issue  with  all  the  defendants,  their  names  need 
not  be  repeated  in  the  body  ;  it  is  sufficient,  in  such  case,  to  desig- 


1  Stinton  r.  Taylor,  4  Hare,  608,  610; 
10  Jur.  886. 

^  Rogers  v.  Hooper,  2  Drew.  97. 

s  Heanley  v.  Abraham,  6  Hare,  214. 
As  to  when  a  second  or  further  replication 
may  be  filed,  without  special  leave,  see 
Braithwaite^Pr.  78. 

^  In  America,  generally,  if  not  univer- 
sally, the  pleadings  terminate  with  the 
repiicHtiun,  and  no  rejoinder  is  filed ;  and 
the  cAbe  is  deemed  at  issue  upon  the  filing 
of  the  replication.     This  is  the  geueriU 


gractice  in  the  Courts  of  the  United  States, 
tory  £q.  PI.  §  879,  note;  66th  Equity 
Rule  of  the  United  States  Courts. 

6  Ord.  XVn.  2,  where  the  form  of  repli- 
cation is  given,  Hnd  which  is  to  be  adopted, 
as  near  as  circumstances  admit  ana  re- 
quire, ibid. ;  and  see  form,  Vol.  HI. 

«  Ord.  XVII.  2. 

T  Braithwaite's  Pr.  72. 

8  Thus:  ''John  Jones  (in  the  biU  called 
William  Jones)." 
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nate  them  as  ^  all  the  defendants ;  ^  but  if  he  does  not  join  issue  C.  xxi. 
with  all,  the  names  of  the  defendants  must  be  set  out  in  the  body.  *>—  y— ^ 
The  names  of  those  defendants  who  are  stated  in  the  bill  to  be  out 
of  the  jurisdiction,  and  who  have  not  appeared,  must  be  inserted 
in  the  title,  but  not  in  the  body ;  and  the  names  of  such  formal 
defendants  as  have  been  served  with  a  copy  of  the  bill  must  be  in* 
serted  in  the  title  of  the  replication,  but  only  such  of  them  as  have 
entered  a  common  appearance  should  be  named  in  the  body.^ 

The  replication  is  prepared  by  the  solicitor  of  the  plaintiff:  it  How  pre- 
must  be  written  on  paper  of  the  same  description  and  size  as  that  P**^* 
on  which  bills  are  printed,*  and  be  underwritten  with  the  name 
and  place  of  business  of  the  plaintiff's  solicitor,  and  of  his  agent,  if 
any,  or  with  the  name  and  place  of  residence  of  the  plaintiff  where 
he  acts  in  person,  and,  in  either  case,  with  the  address  for  service, 
if  any ;  *  and  the  replication  must  then  be  filed  at  the  Record  and  and  filed. 
Writ  Clerks'  Office.^    It  does  not  require  the  signature  of  counsel. 

Any  error  in  the  replication,  except  the  omission  of  the  names  Amendment: 
of  any  defendants,  may  be  corrected  by  amendment ;  but  an  order  ]aiowed; 
to  amend  is  necessary.    The  order  may  be  obtained  on  special  oiderfor: 
summons  at  Chambers,  or,  by  consent,  on  petition  of  course  at  the  "o^*^^**"'*^ 
BoUs.^    Against  the  defendants  whose  names  have  Ji>een  omitted, 
another  replication  must  be  filed,  or  leave  obtained  to  withdraw 
the  existing  replication  and  file  another;  and  an  order  for  leave  so 
to  do,  in  either  case,  must  be  obtained  in  like  manner,  or  upon 
special  motion  with  notice.^ 

The  solicitor  must  give  notice  of  the  filing  of  the  replication  to  Notice  of 
the  solicitor  of  the  adverse  party,  or  to  the  adverse  party  himself  ^^* 
if  he  acts  in  person,  on  the  same  day  on  which  it  is  filed.''    If  he  conaequcncet 
neglects  to  do  so,  the  opposite  party  should  move  that  the  time  for  of  n^ect 
him  to  take  the  next  step  may  be  extended : "  not  that  the  replica-  ' 

tion  may  be  taken  off  the  file. 

The  notice  must  be  served  before  seven  o'clock  in  the  evening,  when  to  be 
except  on  Saturday,  when  it  must  be  served  before  two  o'clock  in  ^'^^' 
the  afternoon.    If  served  after  these  hours,  the  service  will  be  con- 
sidered to  have  been  made  on  the  following  day,  or  Monday,  as 
the  case  may  be.* 


1  Braithwaite*8  Pr.  76. 
s  Ord.  6  March,  1860,  r.  16;  as  to  such 
paper,  see  Ord.  IX.  8.  anie,  p.  896. 

*  Ord.  III.  2.  6.  ante,  pp.  468,  464.  For 
a  form,  see  Vol.  III.  Story  Eq.  PI.  §  878, 
note;  barton  Suits  in  Equity,  144,  146; 
Chouteau  9.  Rice,  1  Mtn.  106. 

^  Ord.  I.  86.    No  fee  is  payable. 
6  Braithwaite^s  Pr.  818.    For  fDrms  of 
rammons  and  petition,  see  Vol.  III. 

•  Stinton  v,  Taylor,  4  Hare,  608,  610; 
10  Jnr.  886;  Biaithwaite's  Pr.  818.    For 


forms  of  notice  of  moUon,  summons,  and 
petition,  see  Vol.  III. 

7  Old.  III.  9.  In  practice,  it  is  usual  to 
serve  the  notice  on  all  the  defendants, 
or  their  solicitors,  who  bare  appeared. 
Braithwaite's  Pr.  79. 

>  Wright  V.  Ancle,  6  Hare^  107;  11  Jnr. 
987 ;  Lloyd  v.  Solicitors*  I^ife  Assurance 
Company,  8  W.  R.  640,  V.  C.  W. ;  contra, 
Johnson  «.  Tucker,  16  Sim.  699;  11  Jnr. 
466.    For  form  of  notice  of  motion,  see 

VoL  ni. 

9  Ord.  XXXVU:  2;  ante,  p.  466. 
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Service  of 
notice 

allowed  to  be 
made  out  of 
the  jurisdic- 
tioo; 

or  on  a  substi- 
tute within ; 

or  by  public 
advertise- 
ment 

Order  to 
serve:  how 
obtained. 

Form  of 
notice. 


Ho^  soon  I 
replication 
may  be  filed : 


Where  formal 
defendants 
have  been 
served  with 
copy  of  bill 


Where  bill 
taken  pro 
conftuo 
against  any 
defendants. 


In  proper  cases,  the  notice  will  be  allowed  to  be  served  out  of 
the  jurisdiction  ;  *  and  for  this  purpose,  the  time  for  service  will  be 
extended;*  service  of  the  notice  may  also  be  substitated;  aod 
this  has  been  done  by  allowing  the  notice  to  be  advertised  in  tke 
Grazette,  and  in  two  newspapers  circulating  in  the  county  iawhicb 
the  defendant  was  last  known  to  have  redded.*  An  order  fcr 
leave  to  serve  notice  of  the  replication,  in  any  of  the  modes  abore 
mentioned,  may  be  obtained  on  ex  parte  motion,  supported  bv  a 
affidavit  of  the  facts ;  and  a  copy  of  the  order  must  be  served  wilk 
the  notice.* 

In  giving  notice  of  the  filing  of  replication,  the  most  convenieirt 
course  is  to  sei*ve  a  copy  of  the  replication ;  but  it  is  not  efisental 
to  do  so ;  and  if  not  done,  the  notice  must  show  the  purport  of  tk 
replication.*^  The  time  for  closing  the  evidence  is  computed  fitm 
the  day  on  which  the  replication  is  filed. 

The  plaintiff  may  file  replication  immediately  after  the  ansrcR 
have  been  put  in,  or  a  traversing  note  has  been  filed  and  served; 
or,  where  no  answer  is  required,  immediately  after  the  time  aflowed 
for  answering  has  expired ;  ^  and  when  he  desires  to  file  replicttioD, 
without  waiting  till  all  the  answers  required  by  him  have  been  pet 
in,  or  till  the  time  has  expired  for  defendants  to  answer  voluntarily, 
he  should  amend  the  interrogatories,^  by  striking  Qut  so  modi  of 
the  heading  and  foot-notes  as  requires  an  answer  from  theparticdir 
defendants  who  have  not  answered ;  ^  and  should  obtam  the  cos- 
sent  of  the  solicitor. of  those  defendants  whose  time  to  answer 
voluntarily  has  not  elapsed,  to  such  replication  being  filed,  not- 
withstanding the  time  to  file  a  voluntary  answer  has  not  ex- 
pired.* 

Where  any  formal  defendants  have  been  served  with  a  copy  of 
the  bill,  replication  may  be  filed,  notwithstanding  a  memoraDdBD 
of  such  service  may  not  have  been  entered :  it  being  soffidcnt  if 
such  memorandum  is  entered  before  the  certificate  to  set  down  the 
cause  is  granted.^® 

If  the  plaintiff  proposes  to  take  the  bill  j^ro  confeMO  against  iBj 
defendant,  he  cannot  file  replication  until  the  order  to  take  the  bill 
pro  c(ynfe8so  has  been  obtained ;  and  such  order  must  be  prodwrf 
to  the  officer  when  the  replication  is  presented  for  filing :  nnles  it 


1  Laobam  v.  Pirie,  2  Jur.  N.  S.  1201,  Y. 
C.  S.;  Heath  V.  Lewis,  2  W.  R.  488,  M.  R. 

2  Hooper  V.  Harrison.  2  W.  R.  610;  2 
Eq.  Rep.  1086jV.  C.  Wl 

^  Barton  t.  Whitcomb,  17  Jar.  81,  L.  G. 
&  L.  JJ.;  16  Beav.  206,  n.;  see  also  Jen- 
kin  V.  Yauffhan,  8  Drew.  20;  Lechmere  v. 
Clamp,  20  Bear.  269. 

^  For  forms  of  motion  paper  and  affi- 
davit, see  Yol.  III. 


c  Braitbwaite*8  Pr.  70. 
notice,  aee  YoL  III. 

«  Braithwaite*8  F 
XXXIII.  10, 12;  ofife,  J). 

7  As  to  amending  mt 


For  fans  •f 
•  Braithwaite's  Pr.  74,  7«;  airfieefti 

8»5. 

iotem^gatanOi 
cmU^  p.  486. 

8  Braithwaite's  Pr.  76.  _. 

9  Ibid,  The  consent  should  be  isdooN 
on  the  proposed  repltcatkm.  Fcr  ftn  • 
consent,  see  Yol.  III. 

^  Braithwaite's  Pr.  74. 
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has  been  previously  left  for  entry,  in  the  cause-book  kept  by  the  C.  XXI. 

Clerks  of  Records  and  Writs.^  ^— ""y — — ^ 

Replication  must  be  filed  within  the  times  following:  within  Times  limited 

four  weeks  after  the  answer,  or  the  last  of  the  answers  required  to  ^^* 

be  put  in  by  a  defendant,  is  held  or  deemed  to  be  sufficient ;  *  or,  J^^^^J!J^p. 

^here  the  plaintiff  has  undertaken  to  reply  to  a  plea,  within  four  ^^^  under- ' 

weeks  after  the  date  of  his  undertaking ;  •  or,  where  a  traversing  taking  to 

note  has  been  filed,  within  four  weeks  after  the  filing  of  the  trav-  ^^y^P^i 

ersing  note  ;*  or,  where  he  has  amended  his  bill  without  requiring  ewingnate; 

an  answer,  within  one  week  after  the  expiration  of  the  time  within  ^fter  time  to 

which  the  defendant  mic^ht  have  answered,  but  does  not  desire  to  voluntarily 

answer,*  or  within  fourteen  days  after  the  refusal  of  further  time  amendments: 

to  put  in  his  answer,*  or  within  fourteen  days  after  the  filing  of  and  ™wer 

the  answer:  unless  the  plaintiff  has,  within  such  fourteen  days,  ^^^^^ 

obtained  a  special  order  to  except  to  such  answer,  or  to  reamend  Sme^refaaed- 

the  bill.'  ^,  .„.w^^  «« 

or  answer  in. 

The  plaintiff  may,  however,  in  all  these  cases  apply  by  motion.  Extension 
or  by  summons  in  Chambers,  upon  notice  to  the  defendants,  for  an  of  time  for 
order  to  enlarge  the  time  for  filing  replication.'  ^* 

In  computing  the  fourteen  days,*  within  which  the  plaintiff  must  Yacations: 
file  replication,  in  cases  where  he  has  amended  his  bill,  without  ^^jJ^^q 
requiring  an  answer  to  the  amendments,  and  the  defendant  has  for  filing 
answered  the  amendments,  vacations  are  not  reckoned ;  *^  but  in  ^^  c***®"*- 
computing  the  time  in  all  other  cases,  they  are  reckoned.^ 

By  not  filing  replication  within  the  time  allowed  for  so  doing.  Consequences 
the  plaintiff  subjects  himself  to  an  application  for  the  dismissal  of  **^-^^^' 
his  bill  for  want  of  prosecution ;  **  but  the  replication  will  be  re- 
ceived and  filed  at  any  time  at  the  Record  and  Writ  Clerks'  Office, 
if  it  appears  by  the  books  of  that  office  that  the  cause  is  in  a  state 
to  admit  of  its  being  filed,  even  after  notice  of  motion  to  dismiss 
has  been  served ;  and,  indeed,  to  do  so,  and  tender  the  costs  of  the 
motion,  is  generally  the  best  way  of  meeting  it.^' 


I  Braithwftite*B  Pr.  74. 

>  Ord.  XXXIII.  10  (1);  amte^p.  828, note. 

«  Ord.  XXXIII.  10  (2). 

4  OH.  XXXIII.  10(1). 

«  Ord.  XXXIII.  12  (1);  XXXVII.  7. 

•  Ord.  XXXIII.  12  (2). 

1  Ord.  XXXIII.  12  (8).  As  to  filing 
replication  in  anticipBtion  of  some  of  the 
answent,  ^ee  Braithwaite's  Pr.  74. 

«  Ord.  XXXIII.  10,  12;  Ord.  XXXVII. 
17;  see  Stint«>n  v.  Taylor,  4  Hare,  608, 
610;  lOJur  886;  Dalton  v.  HMjter,  9  Jnr. 
1000,  M.  R.    For  form  of  summons,  see 

Vol.  in. 

9  Under  Ord.  XXXIII.  12  (8). 

M  Ord.  XXXVII.  18  (4J. 

n  Srintnn  v.  Taylor,  ubt  wp, 

U  See  66th  Eqnity  Rule  of  the  United 
States  Courts;  Knle  17,  ICass.  Chancery 
Boles. 

VOL.  I.  68 


In  reference  to  extending  the  time  to 
reply,  in  New  York,  see  The  Sea  Ins.  Co. 
V.  Day,  9  Paige,  247 ;  Kane  v.  Van  Vran- 
ken,  6  Paige,  68. 

If  the  pUintiff  wishes  to  amend  his  bill, 
and  a  special  application  to  the  Court  for 
leave  to  do  so  is  necessary,  he  should  not 
file  a  replication,  but  should  obtain  an  or- 
der to  extend  the  time  for  filing  the  rep- 
lication, until  after  the  decision  of  the 
Conrt  upon  the  application  to  amend. 
Vennilvea  v,  Odell,  4  Paige,  122.  If  the 
plainti/l^  files  a  replication  to  the  answer 
after  he  is  apprised  of  the  necessity  of  an 
amendment  of  his  bill,  he  precludes  him- 
self fin)m  making  such  amendment.  Ver- 
milyea  t.  Odell,  ubi  iupra. 

IS  Braithwaite's  Pr.  78;  and  see  cm^c, 
p.  806. 
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Withdrawing 
replication, 
for  the 
purpose  of 
amending 
bill; 


or  of  setting 
down  cause 
on  bill  and 
answer; 

or  without 
prejudice  to 
evidence 
taken. 

Where  repli- 
cation is 
omitted  to  be 
filed  before 
evidence 
entered  into. 


Ko  excep- 
tions to 
answer,  after 
replication. 

Beplication  to 
answer  to 
supplemental 
statement. 

Eilbctof 
Bankruptcy 
Act,  with 
res|>ectto 
r^oinder. 


We  have  seen  before,  that  after  a  Teplioation  has  been  filed,  a 
plaintiff,  if  he  wishes  to  withdraw  it  and  amend  bis  bill  farther 
than  by  adding  parties,  must  make  a  special  application  by  smn- 
mons  for  leave  to  do  so :  ^  in  which  case,  in  addition  to  the  affidavit 
ordinarily  required  upon  an  Application  to  amend,  a  further  affidavit 
is  necessary,  showing  that  the  matter  of  the  proposed  amendment 
is  material,  and  could  not,  with  reasonable  diligence,  have  been 
sooner  introduced  into  the  bill.'  Afler  the  evidence  is  closed,  the 
application  will  be  refused ;  •  but  where,  during  the  time  for  tak- 
ing the  evidence,  the  plaintiff  discovered  an  important  mistake  of 
facts  in  the  bill,  the  Court,  thinking  that  the  plaintiff  had  not  shown 
such  want  of  diligence  as  to  preclude  it  from  giving  him  leave  to 
amend,  gave  liberty  to  withdraw  replication  and  amend  the  bill, 
on  the  terms  of  the  plaintiff  paying  the  costs  of  the  suit  then  in- 
curred, including  the  costs  of  the  application/ 

A  plaintiff  has  also  been  permitted,  on  motion,  to  withdraw 
his  replication,  and  set  his  cause  down  for  hearing  upon  bill  and 
answer.* 

Where  replication  is  withdrawn,  after  evidence  under  it  has  been 
entered  into,  the  order  should  provide  that  the  withdrawal  is  to  be 
without  prejudice  to  such  evidence. 

It  has  sometimes  happened  that,  even  after  witnesses  have  been 
examined,  it  has  been  discovered  that,  owing  to  a  mistake,  no  repr 
lication  has  been  filed :  in  such  cases,  the  Court  has  permitted  the 
replication  to  be  filed  nunc  pro  tunc}  And  it  seems  that  the  Court 
has  permitted  this  to  be  done  afler  the  cause  has  come  on  for  hear- 
ing, and  the  reading  of  the  proofs  has  been  commenced.'' 

After  replication  has  been  filed,  exceptions  cannot  be  taken  to 
the  answer  for  insufficiency.^ 

Replication  may  be  filed  to  an  answer  put  in  to  a  supplemental 
statement.* 

By  the  Bankruptcy  Consolidation  Act,  it  is  enacted  that,  in  all 
suits  in  Equity,  other  than  a  suit  brought  by  the  assignees  for  any 
debt  or  demand  for  which  the  bankrupt  might  have  sustained  a 
suit  in  Equity  had  he  not  been  adjudged  bankrupt,  and  whether 
at  the  suit  of  or  against  the  assignees  of  a  bankrupt,  no  proof 


1  Woods  V.  Woods,  18  L.  J.  Ch.  98,  V. 
C.  E.;  Wilson  v.  Pftrker,  9  Jur.  769,  V.  C.  . 
K.  B.;  Ord.  XXXV.61;  a«/«,p.417.  For 
form  of  summons,  see  Vol.  III. 

2  Ord.  IX.  15.  For  form  of  affidavit,  see 
Vol.  III.  . 

^  Gasco'yne  v.  Chandler,  8  Swnnst  418. 
420,  n.;  Bou&field  v.  Mould,  1  De  6.  &  S. 
847;  11  Jur.  902;  Horton  o.  Brocklehurst 
(No.  1),  29Beav.608. 

4  Cbampnejs  v.  Bnchan,  8  Drew.  5. 

*  Rof^rs  V.  Gore,  17  Ves.  180;  Brown 
V.  Bicketts,  2  John.  Ch.  426. 


•  Wvatt*8  P.  R.  876;  Armistcad  tr.  Boz- 
man,  1  Ired.  Eq.  (N.  C)  117. 

7  Rodney  v.  Hare,  Uoe.  296;  see  also 
Healey  v.  Jagger,  8  Sim.  494,  497.  The 
like  permission  has  also  been  siven  after 
the  caa<}e  has  been  set  down  for  hearing 
on  bill  and  answer,  and  a  reference  ordered. 
Pierce  v.  West,  1  Peters  C.  C.  861 ;  Smith 
0.  West,  8  John.  Ch.  868 ;  Doodj  v.  Pierce, 
9  Allen.  141, 148, 144. 

>  Ord.  XVI.  7;  ante,  p.  696,  note. 

»  Braithwaite's  Pr.  74. 
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Bhall  be  required,  at  the  hearing,  of  the  petitioning  creditor's  debt,  C.  XXI. 
or  of  the  trading  or  act  of  bankruptcy  respectively,  as  against  any 
of  the  parties  in  such  suit,  except  such  parties  as  shall,  within  ten 
days  after  rejoinder,  give  notice  in  writing  to  the  assignees  of  their 
intention  to  dispute  some  and  which  of  such  matters.^  Rejoinder 
being  abolished  in  Equity,^  it  seems  that  the  notice  must  be  given 
within  ten  days  after  the  filing  of  replication.* 

1  12  &  18  Vic  c.  106,  §  285.  *  Pennell  v.  Home,  8  Drew.  887;    see, 

>  Ord.  XVII.  2 ;  ante,  pp.  829, 880,  note.      however,  Lee  v.  Doii2ii»toiin,  29  Bear.  486. 
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EVIDENOE. 


Sbction  I. — Admissions. 


filed. 


Course  to  be  Thb  cause  being  at  issue,  by  the  filing  of  the  replication,  the 
TC*^cation  next  Step  to  be  taken  by  the  plaintiff  is  to  prepare  his  proofs.  The 
defendant  also,  if  he  has  any  case  to  establish  in  opposition  to 
that  made  by  the  plaintiff  must,  in  like  manner,  prepare  to  sub- 
stantiate it  by  evidence.^  For  this  purpose,  both  parties  must  first 
consider :  what  is  necessary  to  be  proved ;  and  then,  the  manner 
in  which  the  proof  is  to  be  effected;  and,  in  treating  of  these  sub- 
jects, it  will  be  convenient  to  consider,  shortly,  the  general  rules  of 
evidence.  With  respect  to  the  first  point,  it  may  be  laid  down  aa 
an  indisputable  proposition,  that  whatever  is  necessary  to  support 
the  case  of  the  plainti^  so  as  to  entitle  him  to  a  decree  against 
the  defendant,  or  of  a  defendant,  to  support  his  own  case  against 
that  of  the  plaintiff  must  be  proved :  ^  unless  it  is  admitted  by 
the  other  party.* 

In  Massachusetts,  the  evidence  in  pio- 
ceedings  in  Equity  is  required  to  be  taken 
in  the  same  manner  as  in  suits  at  Law, 
unless  the  Court  for  special  reasons  other- 
wise directs ;  but  this  doM  not  prevent  dM 
use  pf  affidavits  where  they  have  hereto- 
'fore  been  allowed.  Genl.  Sts.  c  131,  §  (SO. 
In  this  latter  State,  the  plainiiff  and  the 
defendant,  at  any  time  after  the  filing  of 
the  answer,  in  a  suit  in  Equity,  may  file 
in  the  clerk^s  office  interrc^atories  for  the 
discovery  offsets  and  documents  material 
to  the  support  or  defence  of  the  suit,  to  be 
answered  on  oath  bv  the  adverse  party. 
St.  1862,  §  40.  The' rules  of  the  Court  of 
ChanceiT  in  New  Jersey  provide  for  the 
filing  or  interrogatories  to  the  plaintiff. 
Rule  59;  2  McCarter,  525;  so  in  fenglaod 
such  interro^tories  for  the  examinadoa 
of  the  plaintiff  may  be  filed  under  15  & 
16  Vic.  0.  66,  §  19.  See  ante,  p.  768,  and 
post,  p.  840. 

s  iorwhatis  sufficient  to  throw  upon 
the  defendant  the  omu  of  denying  the 

Slaintifi's  case,   see   Bell   v.  Wilson,   11 
ur.  N.  S  487,  V.  C.  K. 
8  Nelson  v.  Plnegar,  80  DL  478. 


1  In  New  Hampshire  the  rules  in  Chan- 
cery provide  for  the  trial  of  the  cause  on 
depositions.  **The  plaintifTs  depositions 
in  chief  shall  be  taken  within  two  months 
from  the  expiration  of  the  time  allowed 
for  the  delivery  of  the  replication,  and  the 
defendant's  depositions  in  chief  within 
three  months  from  the  same  time,  unlees 
further  time  shall  be  allowed  by  the  Court, 
or  by  a  Justice  on  petition  and  notice  to 
the  other  party.**  Rule  28  of  Chancery 
Practice.  "Rebutting  evidence  may  be 
taken  by  either  party,  within  one  month 
after  the  expiration  of  the  time  allowed 
for  taking  the  depositions  in  chief  of  the 
defendant  Special  orders  may  be  made 
by  the  Court  or  by  a  Justice,  upon  peti- 
tion and  due  notice,  enlarging  or  reducing 
the  time  of  taking  testhnonv  of  either  or 
both  the  parties."  Rule  24,  88  N.  H.  609, 
610. 

In  Maine.  ^  all  testimony  is  to  be  taken 
in  writing,  oy  virtue  of  a  commission  is- 
sued on  interrogatories  filed  with  the 
clerk,"  &c.  The  formalities  to  be  ob- 
served in  taking,  filing,  abstracting,  and 
producing  the  evidence  are  minutelv  point- 
ed out  in  Rules  13^  14,  15,  16,  17,  18, 
Chancery  Rules,  Maine,  87  Me.  586,  586. 


_i 


ADMISSIONS. 


837 


Oar  object  at  present,  therefore,  must  be  to  consider  what  ad- 
missions by  the  parties  Vill  preclude  the  necessity  of  proofs ;  and 
it  is  to  be  observed  that,  if  evidence  is  gone  into  to  prove  what 
is  admitted,  or  at  an  unnecessary  or  improper  length,  the  costs 
of  such  evidence  will  be  disallowed.^ 

Admissions  are  either :  I.  Upon  the  Record ;  or,  II.  By  Agree- 
ment, between  the  Parties.* 

I.  Admissions  on  the  Record  may  be:  Constructive,  namely, 
those  which  are  the  necessary  consequence  of  the  form  of  pleading 
adopted ;  or.  Actual,  namely,  those  which  are  positively  contained 
in  the  pleading. 

With  respect  to  constructive  admissions,  the  most  ordinary 
instance  of  them  is,  where  a  plea  has  been  put  in  by  a  defendant, 
either  to  the  whole,  or  part  of  the  bill :  in  that  case,  as  we  have 
seen,*  the  bill,  or  that  part  of  it  which  is  pleaded  to,  so  far  as 
it.  is  not  controverted  by  the  plea,  is  admitted  to  be  true.^  A 
plaintiff  therefore,  where  he  has  replied  to.  a  plea,  may  rest  sat- 
isfied with  that  admission,  and  need  not  go  into  evidence  as  to 
that  part  of  his  case  which  the  plea  is  intended  to  cover ; '  unless 
the  plea  is  a  negative  plea :  for  in  that  case  it  will  be  necessary  for 
him  to  prove  the  matter  negatived,  for  the  purpose  of  disproving  the 
plea,  in  the  same  manner  as  he  may  enter  into  evidence,  for  the 
purpose  of  disproving  matter  which  has  been  pleaded  affirmatively.^ 


C.  XXII.  §  1. 

' r — ^ 

Admissions. 


Division  of 
admissions. 

I.  Admis- 
sions on  the 
record: 


Constructive 
admissions: 


In  the  case 
of  pleas. 


1  Ord.  XIX.  1;  Harvey  o.  Mount,  8 
Beav.  489,  458;  9  Jur.  741;  Smith  o. 
Chambers,  2  Phil.  221,  226;  S.  C.  fiom. 
Chambers  o.  Smith,  11  Jur.  869;  Mayor, 
&c.,  of  Berwick  o.  Murray,  7  De  G.,  M. 
&  G.  497,  614;  8  Jur.  M.  S.  1,  6. 

>  As  to  admissions  generally,  see  the  fol- 
lowing works  on  evidence;  Taylor,  §668 
e<  uq.i  Best,  §§  648,  632;  Gresley,  Ft  I. 
Chap<i.  1,2;  Fuwell,  161. 

s  ^nte,  p.  614. 

4  Gresley  Eq.  £v.  (Am.  ed  )  9.  Where 
the  bill  charges  a  face  to  be  within  the 
knowle<lge  ot  the  defendant,  or  which  may 
fairly  be  presumed  to  be  so,  it  the  answer 
ia  filent  aa  to  the  fact,  it  will  be  taken  as 
admitted.  It  is  otherwise,  where  the  fact 
is  not  within  the  knowledge  of  the  de- 
fendnnt,  nor  presumed  to  be  so.  Moore  v. 
Lockett,  2  Bibb,  67,  69;  Mitchell  9.  Man- 
pin,  8  Monroe,  187;  HHrdy  o.  Henrd,  16 
Ark.  184;  Booth  v.  Booth,  8  Litt  67; 
>loseiey  t;.  Gassett,  1  J.  J.  Mar»h.  212, 
216;  M'Campbell  «.  Gill,  4  J.  J.  Marsh. 
87,  90;  Kennedy  r.  Meredith,  8  Bibb,  466; 
Pierson  v.  Meanx,  8  A.  K.  Marsh.  6 ;  Wil- 
son V.  Curver,  4  Hayw.  92;  Neal  v.  Hag- 
thorp,  8  Bland,  661 ;  Bank  of  Mobile  v. 
Plnnters'  and  Mercuants*  Bank,  8  Ala. 
772;  Smilie  ».  Siler,  86  Ala.  88.  But  see 
Gamble  v.  Johnson,  9  Misson.  606;  Nel- 
Bon  V.  Pinegar,  80  111.  473;  De  Wolf  v. 
Long,  2  Gilman,  679.  By  Rule  8,  Chan- 
cery Practice  in  New  Hampshire,  all  facts 
well  alleged  in  the  bill,  ana  not  denied  or 


explained  in  the  answer,  will  be  held  to 
be  admitted."  Where  a  fact  is  admitted 
hy  the  answer,  the  defendnnt  cannot  ques- 
tion or  deny  it  by  the  proofs.  Lippencott 
V.  Ridgway,  8  Stockt.  (N.  J.)  626;  Wei- 
der  V.  Clark,  27  III.  261.  The  answer  of  a 
defendant  in  Chancery,  being  a  conies- 
sionj  is  always  evidence  against  him,  when 
pertinent,  whoever  may  have  been  the 
parties  in  the  cause  in  wnich  it  was  inter- 
posed. Kiddie  o.  Debrutz.  1  Hayw.  420; 
Mims  V.  Mims,  8  J.  J.  Marsh.  108, 109, 
110;  Koberts  o.  Tennell,  8  Monroe,  247, 
249;  Hunter  v.  Jones,  6  Rand.  641;  1 
Phil.  £v.  (Cowen  and  HtlPs  ed.  1689) 
869f  note  642.  in  2  t6it/  ;  Cowen  and  Hiirs 
notes,  926.  An  answer,  Hdmittins  the  cor- 
rectness of  a  copy  of  a  deed  made  by  an- 
other person,  and  to  which  there  was  no 
snbscnbing  witness,  is  evidence,  both  of 
the  contents  and  ol  the  execution  of  the 
deed,  against  the  person  making  such  ad- 
mission. Adam!*  v.  Shelby,  10  Ala.  478; 
see  Clark  v.  Spears,  7  Bluckf.  96.  The 
answer,  not  under  oath,  may,  in  relation  to 
its  admissions,  be  used  against  the  defend- 
ant as  if  it  were  under  oath.  Smith  v. 
Potter,  8  Wis.  482.  And  the  i>latntUrmay 
avail  himself  of  such  adminsions  without 
thereby  making  the  denials  evidence  for 
the  detlBiidant.    llniL 

*  The  platntifi'  may,  however,  aa  we 
have  seen,  go  into  evidence  as  to  his  whole 
case;  ante,  p.  614. 

«  AnU^  p.  614. 
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c.  xxn.  §  1. 

Actual 
admissioiu: 

By  the  bill. 


When  bill 
may  be  read. 


Effect  of  ref- 
erence to 
document 
itself,  "for 
greater  cer- 
tainty.' 


n 


When  de- 
fendant may 
read  plain- 
tiff's bill  at 
Law; 


and  in 
Equity. 


Actual  admisfflODB  on  the  record  are  those  which  appear,  eitho' 
in  the  bill,  or  in  the  answer. 

The  facts  alleged  in  a  bill,  where  they  are  alleged  posidTelj, 
are  admissions  in  favor  of  the  defendant,  of  the  fiicts  so  alleged ; 
and,  therefore,  need  not  be  proved  by  other  evidence ;  for,  whetfao 
they  are  true  or  not,  the  plaintiff  by  introducing  them  into  he 
bill,  and  making  them  part  of  the  record,  precludes  himself  from 
afterwards  disputing  their  truth. 

The  plaintiff  of  course,  cannot  read  any  part  of  his  own  bill  at 
evidence  in  support  of  Ms  case,  unless  where  it  is  corroborated  by 
the  answer ;  ^  as,  where  the  bill  states  a  deed,  or  a  will,  and  the 
•defendant,  in  his  answer,  admits  the  deed  or  will  to  have  beea 
properly  executed,  and  to  be  to  the  tenor  and  effect  set  forth  ia 
the  bUl:  in  such  case,  the  plaintiff  having  read  the  admisaoa 
from  the  answer,  may  read  his  bill,  to  show  the  extent  of  the 
admission  made  by  the  defendant.  In  strictness,  however,  this 
can  hardly  be  called  reading  the  bill  on  the  part  of  the  plaimafT: 
since  the  reading  is  only  allowed  because  the  defendant,  by  ad- 
mitting the  statement  to  be  true  as  set  forth  in  the  bUl,  has,  to 
that  extent,  made  that  portion  of  the  bill  a  part  of  his  answer.' 

In  general,  where  a  defendant  refers  to  a  document  for  greater 
certainty,  he  has  a  right  to  insist  upon  the  document  itself  beii^ 
read ;  *  but  the  plaintiff  need  not,  on  that  ground,  reply  to  the 
answer,  but  may  set  the  cause  down  for  hearing  on  bill  and  answer, 
and  obtain  an  order  to  prove  the  document  vivd  voce  or  by  affi- 
davit at  the  hearing :  ^  provided  it  be  such  a  document  as  by  the 
rules  of  the  Court  hereafter  to  be  noticed,  can  be  proved  in  that 
manner.^ 

With  respect  to  the  right  of  a  defendant  to  make  use  of  the 
plaintiff's  bUl  as  an  admission  of  the  facts  therein  stated,  it  is  to 
be  observed,  that,  at  Common  Law,  the  general  rule  is,  that  a  bill 
in  Chancery  will  not  be  evidence,  except  to  show  that  such  a  bill 
did  exist,  and  that  certain  facts  were  in  issue  between  the  partiec, 
in  order  to  introduce  the  answer,  or  the  depositions  of  witnesses ; 
and  that  it  cannot  be  admitted  as  evidence  to  prove  any  fiicta, 
either  alleged  or  denied  in  the  bUl.'    In  Courts  of  Equity,  bow- 


^  The  answer  of  a  party  in  ChRnceiy  is 
proper  evidence  HgHinst  him,  and  so  much 
of  the  bill  as  i»  necessary  to  explain  the 
answer.  McGovreu  v.  Young,  2  Stewart, 
276. 

>  Where,  however,  an  order  has  been 
obtained  to  take  the  bill  pro  amfesao^ 
the  bill  m»iy  be  read  in  evidence,  as  an 
aiiswer  admitting  the  facts.  11  Geo.  lY. 
&  1  Will.  IV.  c.  86,  §  14;  anUs,  p.  681. 

>  Cox  V.  Allinghum,  Jac.  887,  889;  Lett 
V.  Morris,  4  Sim.  807,  611;  and  see  ante, 
p.  726. 


^  Fielde  v.  Cage,  cited  Wyatf  a  P.  R. 
219;  anU^  p.  828. 

«  Poet^  p.  908  cl  §eq. 

«  Buileau  v.  Ratlin,  2  ExsAu  66S;  1 
Phil,  on  Evid.  87,  88;  Taylor  on  Erid. 
§  786;  1  Phil.  £v.  (Cowen  and  Hill*s  ed. 
1889)  858,  859,  note  640  in  2  ihid. ;  Cowm 
aud  Hill's  notes,  9^,924;  Rankin  r.  Max- 
well, 2  Marsh.  (Ken.)  488,  4bd;  Belden  c 
Davies,  2  Hall  (N.  Y.),  444;  0«««  «l 
Dawson,  1  Watts,  149, 150;  Bees  «.  Law- 
less, 4  Litt.  218. 
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ever,  a  difierent  rule  prevails,  and  the  bill  may  be  read  as  evidence,  C.  XXII.  §  i. 
for  the  defendant,  of  any  of  the  matters  therein  positively  averred.^   ^— ""y — — ^ 

But  although  a  defendant  has  a  right  to  read  the  plaintiff's  bill  £ffect  of 
as  evidence  against  him,  such  right  is  confined  to  the  bill  as  it  ^biU?"®"* 
stands  on  the  record.    If  the  bill  has  been  amended,  the  amended 
bill  is  the  only  one  upon  the  record,  and  the  defendant  has  no 
right,  in  that  case,  to  read  the  original  bill  in  evidence.*    It  seems,  ^vhere  after 
however,  that  where  the  consequence  of  the  amendment  has  been  »™«?*l™«?*» 
to  alter  the  effect  of  the  answer  to  the  original  bill,  or  to  render  it  ^f  be  read, 
obscure,  the  defendant  has  a  right  to  read  the  original  bill,  for  the 
purpose  of  explaining  the  answer; '  and  in  a  cause  in  the  Court  of 
Chancery  in  Ireland,  Sir  Anthony  Hart  L.  C,  in  deciding  upon  the 
question  of  costs,  read  from  the  defendant's  office  copy  certain 
charges  in  the  original  bill  which  had  been  expunged  by  amend- 
ment, for  the  purpose  of  ascertaining  qtw  animo  the  bill  had  been 
filed.* 

A  bill  may  also  be  read  in  evidence  against  a  plaintifi^  although  where  bill  in 
filed  by  him  in  another  suit.    In  such  case,  however,  it  will  be  "*®^  '"^^ 
necessary  to  prove  that  it  was  exhibited  by  the  direction,  or  with 
the  privity,  of  the  party  plaintiff  in  it:  ^  for  any  person  may  file  a 
bill  in  another  person's  name."  ^ 

Although  a  plaintiff  by  his  replication,  denies  the  truth  of  the  ^dniiMions 
whole  of  the  defendant's  answer,  he  does  not  thereby  preclude  by  answer; 
himself  from  reading  whatever  portion  of  it  he  thinks  will  support 
his  case :  except  the  answer  be  that  of  an  in&nt,  which,  ^  we  .  . 

have  seen,  can  never  be  read  to  establish  a  fact  which  it  is  against  infant, 
the  infiint's  interest  to  admit."  The  answer  of  the  person  under 
whom  he  derives  title,  may,  however,  be  so  read;  and  there- 
fore it  has  been  held,  that  i^  in  a  suit  to  establish  a  will  against  the 
heir,  the  heir  puts  in  his  answer  admitting  the  will,  and  dies  before 
the  hearing,  the  derivative  heir,  though  an  infant,  will  be  bound  by 
the  admission,  and  the  execution  of  the  will  need  not,  in  such  case, 
be  proved.^  Of  course,  if  an  in&nt  heir  is  bound  by  the  admission 
of  his  ancestor,  such  an  admission  will  be  equally  binding  upon  an 
adult. 

Where  a  plaintiff  proposes  to  read  a  passage  fi*om  the  defend-  '^^^^ 
ant's  answer  as  an  admission,  he  must  read  all  the  circumstances  sages  ot' 
stated  in  the  passage ;  and  if  the  passage  contains  a  reference  to  qaaiificabon 
any  other  passage,  that  other  passage  must  be  read  also.*    But  "*"*'  ^  ^^ 

1  Ives  V-  Medcalfe,  1  Atk.  68,  66.  •  Bartlett  o.  Gillard.  8  Rnis.  149;  see 

<  Ualea  o.  Pomfret,  Dan.  141.  also  Lady  Orroond  v.  HuUshin»on,  18  Ves. 

•  Jbid.  47,  68;  Knde  «.  Whitchurch,  8  Sim.  562; 
^  Fitzgerald  v.  O'Flaherty,  1  Moll.  847.       Nune  v.  Bunn,  6  Sim.  226;  Freeman  v. 

•  Wolietv.  Roberts,  ICb.  Ca.  64.  Tatiiam,  6  Hare,  829,  886;  10  Jar.  6«6; 
«  AnU.p,  169.  and  see  Taylor  on  £vid.  §  660;  1  PhiL 
7  UobinrtOii   9.    Cooper,   4    Sim.  181;       Kt.  (Cowen  &  HilPs  ed.  1889)869,860, 

Lock  o.  Foote,  ib.  182;  ante,  p.  172.  note  648  in  2  id.  926-928.    If  on  excep- 
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Answer  to 
cross-bill  of 
discovery,  or 
to  cross-inter- 
rogatories, 
may  be  used, 
like  answer 
to  bill  for 
relief. 


Admissibility 
of  answer,  as 
evidence  for 
defendant. 


What  is  suffi- 
cient admis- 
sion of  a  fact 
by  answer: 


belief; 


information 

without 

beUef. 


wber6  a  plaintiff,  in  reading  a  passage  from  a  defendant's  answer, 
has  been  obliged  to  read  an  allegation  wbich  makes  against  his 
case,  be  will  be  permitted  to  read  evidence  to  disprove  such  allega- 
tion,^ 

Tbere  was  formerly  a  distinction  between  bills  for  relief  and  bills 
for  discovery,  in  the  right  of  the  plaintiff  to  read  the  answer  of 
the  defendant ;  but  now,  where  a  defendant  in  £quity  files  a  cross- 
bill for  discovery  only  against  the  plaintiff  in  Equity,  or  exhibits 
interrogatories  for  his  examination,  the  answer  to  such  cross-bill 
or  interrogatories  may  be  read  and  used  by  the  party  filing  such 
cross-bill,  or  exhibiting  such  interrogatories,  in  the  same  manner, 
and  under  the  same  restrictions,  as  the  answer  to  a  bUl  praying 
relief  may  be  read  and  used.^ 

Formerly,  when  the  parties  to  a  cause,  could  not  be  witnesses, 
questions  as  to  reading  the  answer  of  the  defendant  frequently 
arose ; '  but  they  are  now  of  no  practical  importance :  the  answer 
being  almost  invariably  made  evidence  in  the  cause.^ 

With  respect  to  what  will  be  considered  as  such  an  admission 
by  an  answer  as  will  dispense  with  the  necessity  of  other  proo^  it 
may  be  stated,  that,  besides  those  expressions  which  in  words 
admit  the  fiict  alleged  to  be  true,  a  statement  by  the  defendant 
that  "  he  believes,"  or  that  he  has  been  *'  informed  and  believes," 
that  such  fact  is  true,  will  be  sufficient :  unless  such  statement  is 
coupled  by  some  clause  to  prevent  its  being  considered  as  an 
admission.'  A  mere  statement,  however,  in  an  answer,  that  a 
defendant  has  been  informed  that  a  fact  is  as  stated,  witbout  an 
answer  as  to  his  belief  concerning  it,  will  not  be  such  an  admission 
as  can  be  read  as  evidence  of  the  fact/  Such  an  answer  is,  in 
effect,  insufficient ;  and  if  the  plaintiff,  upon  reading  the  pleadings, 
finds  such  a  statement  as  to  a  fact  with  respect  to  which  it  is  im- 
portant to  have  the  defendant's  belief  he  should  except  to  the 
answer  for  insufficiency. 


tions  being  taken,  a  second  answer  is  put 
in,  the  detendant  may  insiftt  udou  iiavmg 
that  also  read,  to  explain  what  he  swore  in 
his  first  answer.  1  Phil.  Ev.  869,  note  644, 
in  2  id.  928. 

1  Price  V.  Lytton,  8  Ruse.  206;  see  1 
Phil.  Ev.  (Cowen  &  Hill's  ed.  1889)  859, 
note,  648  in  2  id.  926,  927.  Where  an  an- 
swer admits  a  fact  and  insists  on  a  distinct 
fact  by  way  of  dischai^  or  avoidance,  the 
latter,  even  if  part  of  ttie  same  transaction, 
most  be  proved  by  evidence  cUiunde, 
Parkes  v.  Gorton,  8  R.  I.  27 ;  Walker  v. 
Berry,  8  Rich.  (6.  C)  88;  Cummins  v. 
Cummins,  16  111.  88;  Stevens  v.  Post,  1 
beasley  (N.  J.),  408,  410,  411;  Hart  v. 
Ten  Eyck,2  John.Cli.  62;  Millers.  Wack, 
Saxt,  (N.  J.)  209;  Beck  with  v.  BuUer,  1 


Wash.  224;  Thompson  v.  Lamb,  7  Yes. 
687. 
a  Ord".  XIX.  6. 

5  Davis  V.  Sparlinff,  1  R.  &  M.  64,  68; 
Miller  v,  Gow,  1  Y.  &.C.  C.  C.  66,69; 
Connop  V.  Hay  ward,  ft6.  88,  84;  AUttvy  «. 
Alifrey,  1  M'N.  &  G.  87,  98;  18  Jur.  269. 

4  See  /wst,  p.  848.  n.  8. 

6  See  Potter  v.  Potter,  1  Ves.  S.  274; 
Hill  V.  Binney,  6  Ves.  788 ;  and  see  Wood- 
hatch  9.  Freeland,  11  W.  R.  398,  V.  C  K.; 
see  also  Bird  «.  Lake,  1  H.  &  M.  111.  An 
answer  admitting  a  verbal  agreement  al- 
leged in  the  bill,  but  insisting  on  the  Stat- 
ute of  Frauds,  cannot  be  read  as  an  adnus" 
sion  of  the  agreement.  Jackson  «.  Oglander, 
2  H.  &  M.  466. 

«  1  Piiil.  Kv.  (Cowen  &  HiU's  ed.  1889) 
860,  note. 
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It  has  been  before  stated,  that  the  answer  of  an  infant,  being  in 
&ct  the  answer  of  his  guardian,  cannot  be  read  against  him.^  The 
answer,  however,  may,  it  seems,  be  read  against  the  guardian ;  and 
in  JBectaley  v.  Magrath^  the  answer  of  an  infant,  by  his  mother 
and  guardian  in  another  cause,  was  read  against  the  mother  in  her 
own  capacity.  And  it  seems,  that  where  a  defendant,  being  an 
in&nt,  answers  by  guardian,  and,  at  full  age,  neither  amends  nor 
makes  a  new  answer,  as  he  may  do,  but  prays  a  hearing  of  the 
cause  d&  novo,  his  answer  is  evidence  against  him.* 

The  answer  of  an  idiot  or  lunatic,  put  in  by  his  committee,  may 
be  read  against  him ;  and  it  has  been  held,  that  the  answer  of  a 
person  of  weak  intellect,  put  in  by  his  guardian,  could  also  be  read 
against  him ;  *  but  it  is  doubtful  if  this  decision  would  now  be 
followed.* 

For  the  rules  of  practice  with  regard  to  reading  the  answer  of  Answer  of 
married  persons,  the  reader  is  referred  to  a  former  portion  of  this  hu^and  and 
Treatise.* 

The  plaintiff  cannot,  of  course,  read  the  answer  of  one  defendant 
against  a  co-defendant  as  an  admission :  ^  and,  as  a  general  rule,  it 
cannot  be  re^  as  evidence;  except  on  motion  for  a  decree,  where 


Infant's 
answer: 

may  be  read 

against 

guardian; 

where  evi- 
dence against 
infant 


Answer  of 
person  of 
weak 

intellect,  or 
idiot,  or 
lunatic. 


1  Ante,  p.  169;  Gresley  £q.  £t.  (Am. 
ed.)828. 

*  2  Sch.  &  Lef.  84. 
s  Hinde,  423. 

4  l.ewng  V.  Caverley,  Prec.  in  Ch.  229. 

*  ArUe^  pp.  177f  178*;  Micklechwaite  v, 
Atkinson.  I  Coll.  178;  Percival  o.  Caney, 
4  De  G.  &  S.  610;  14  Jur.  1066,  1062;  S. 
C.  Mom.  Stanton  v.  Percival,  8  W  £L  891; 
24  L.  J.  Ch  869,  H.  L. 

*  AnU,  pp.  184,  185. 

T  Jones  V.  Turbitrvilie,  2  Sumner's  Ves. 
Jr.  11,  note  (6);  4  Bro.  C.  C  116,  S. 
C;  1  Greenl.  Kv.  §  178;  1  Phil.  £v. 
(Cowen  &  Hill's  ed.  1889),  862,  note 
650,  in  2  id.  981;  Porter  v.  Bank  of 
Rutland,  19  Vt.  410;  Blodget  v.  Hobart, 
lb  Vt.  414.  it  seems  to  be  a  well  estab- 
lished general  principle,  that  the  an- 
awer  of  one  defendant  cannot  be  read  in 
evidence  again^tt  a  co-defendan^  it  there 
is  no  joint  inrerest,  privity,  fraud,  collu- 
sion, or  combination  between  them.  Jones 
V.  Jones,  13  iowa  (5  With.),  276;  Rust  v. 
Mansfield,  25  111.  886;  Williamson  v.  Hay- 
cock, 11  Iowa  (8  With.),  40;  Mobley  «. 
Dubuque,  &c.,  Co.,  11  Iowa (8  With.),  71; 
Judd  V.  Seaver,  8  Paige,  648;  Hay  ward  o. 
Carroll,  4  Harr.  &  J.  618;  Singleton  v. 
G^yle,  8  Porter,  271;  Conner  v.  Chase,  16 
Vt.  764 ;  Ihomasson  v.  Tucker,  2  Blackf. 
172;  jBdoseley  v.  Armstrong,  8  Monroe, 
889;  Robintfin  v  Sttrnpsuh,  23  Maine,  888; 
Webb  p.  Pell,  8  Paige,  368;  Collier  v. 
Ctiapman,  2  Stew.  168;  Chambliss  v. 
Smith,  30  Alti.  866;  Graham  v  Sublett,  6 
J.  J.  Marsh.  145;  M'Klm  v.  Thompson,  1 
Bland,  160;  Calwell  o.  Boyer,  8  GUI  &  J. 


136;  Dexter  o.  Arnold,  3  Samner,  152; 
Felch  V.  Hooper,  20  Maine,  159;  Clarke  v. 
Van  Reim»dyk,  9  Cranch,  152,  156;  Leeds 
9.  Mar.  Ins.  Co.  of  Alex.,  2  Wheat.  880, 
883;  Dade  v.  Madison,  5  Leigh,  401;  Dan- 
iel V.  BouUard,-  2  Dana,  296;  B^eM  v.  Hol- 
land, 6  Cranch,  8;  Fanning  o.  Pritchett, 
6  Monroe,  79,80;  Roundlett  v.  Jordan,  8 
Greenl.  47;  Mills  v.  Gore,  20  Pick.  34. 
The  answer  of  one  defendant  is  not  evi- 
dence agamst  the  other  defendant,  though 
prior  to  the  filing  of  the  answer  the  former 
may  have  transferred  to  the  latter  all  his 
interest  in  the  subject-matter  of  the  con- 
troversy. Jones  V.  Hardesty,  10  Gill  &  J. 
404;  see  also  Ha  worth  v.Bostock,  4  Y. 
&  C.  1;  Lewis  v.  Owen,  1  Ired.  £q.  290; 
Hoare  0.  Johnstone,  2  Keen,  558;  Osborne 
V.  U.  States  Bank,  9  Wheat.  788.  But 
the  answer  of  a  defendant,  which  is  re- 
sponsive to  the  bill.  Is  admissible  as  evi- 
dence in  favor  of  a  co-defendant,  more 
especially  where  such  cu-defendant,  being 
the  depositary  of  a  chattel  claimed  by  the 
plaintiff,  defends  himself  under  the  title 
of  the  other  defendant.  Mills  «.  Gore,  20 
Pick.  28;  but  see  Morris  v.  Nixon,  1  How. 
U.  S.  118;  Cannon  r.  Norton,  14  Vt. 
178.  Tue  deposition  of  a  party  in  Chancer;^, 
read  without  objection,  is  evidence  for  his 
co-defendant  Fletcher  v.  Wier,  7  Dana, 
854;  see  Wolley  v.  Brownhill,  18  Price, 
500;  S.  C.  1  M  Lei.  817.  If  a  defendant 
in  his  argument  relies  on  the  answer  of 
his  co-deiend>ini,  he  thereby  makes  it  evi- 
dence against  himselt  Chase  v.  Man- 
hardt,  1  Bland,  886. 


In  what 
cases  the  an- 
swer of  one 
defendant 
may  be  read 
against 
another. 
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C.xxn.§i.  notice  of  the  intention  to  read  it  has  been  giren.^  Thva,  is 
Morse  v.  Royal^  the  answer  of  an  executor  was  ofiered  as  eri- 
dence  against  the  residuary  legatee,  who  had  been  made  a  pvtr 
to  the  suit ;  but  Lord  Erskine  refused  to  receive  it  for  any  otho* 
purpose  than- that  of  showing  what  funds  came  to  the  hands  <^tiie 
executors,  what  debts  there  were,  and  the  value  of  the  estate.  la 
cases,  however,  where  the  right  of  the  plaintijQ^  as  against  <ne 
defendant,  is  only  prevented  from  being  complete  by  some  ques- 
tion between  the  plaintiff  and  a  second  defendant,  the  plainer  k 
permitted  to  read  the  answer  of  such  second  defendant,  lor  the 
purpose  of  completing  his  claim  against  the  first;*  and  wfa^e 
several  persons  are  mutually  interested  as  partners,  or  jointly 
liable  as  the  co-obligors  of  a  bond,  the  declarations  or  answers  of 
one  may  be  admissible  ag^nst  the  others.^ 

Cases,  moreover,  have  occurred,  in  which  a  defendant  has,  by 
the  form  of  his  answer,  made  the  answer  of  a  co-defendant  evi- 
dence against  himself;  as,  where  a  defendant  stated  in  his  answer 
that  he  was  much  in  years,  and  could  not  remember  the  matter 
charged  in  the  bill,  but  that  J.  S.  was  his  attorney  and  transacted 
the  matter,  whereupon  J.  S.  was  made  a  defendant,  the  answer 


Where 
answer  of 
another  de- 
fendant is 
referred  to. 


1  16  &  16  Vic  c.  S6,  §  16;  CousinM  v. 
Vasey,  9  Hare  Ap.  61 ;  Dawkinit  v.  Mor^ 
tan,  1  J.  &  H.  889;  Stephens  v.  Heathcote, 
1  Dr.  &  S.  188;  6  Jur.  N.  S.  812:  an/e,  p. 
821;  see  Fielden  v.  Slater,  L.  B.  7  £q. 
628. 

<  12  Yes.  866, 861 ;  see  illso  M*Intosh  v. 
Great  Western  Railway  Company,  4  De 
6.  &  S.  644;  Wych  v.  Meal,  8  P.  Wms. 
810;  and  Gibbons  v.  Waterloo  Bridge 
Company,  1  C  P.  Coop.  t.  Cott.  886, 
where  the  answer  of  the  officer  of  a  cor- 
poration WHS  not  allowed  to  be  read 
against  the  corporation.  Taylor  on  Evid. 
§  684. 

«  Green  r.  Pledger,  8  Hare,  166,  170; 
8  Jur.  801;  nnid  generally,  concerning 
the  circumstances  in  which  the  Court 
will  tiy  and  decide  a  case  between  co-de- 
fendanti>,  see  Cottingham  o.  Lord  Shrews- 
burv,  8  Hare,  627,  688:  Lord  Cbamley  o. 
Lord  Dunsany,  2  Sch  &  Lef.  600,  706,  709, 
H.  L. ;  Farquharson  v.  Seton,  6  Rnss.  46, 
62;  Smith  v.  Baker,  1  Y.  &  C.  C.  C  228, 
228;  Fletcher  o.  Green  (No.  2),  88  Beav. 
618. 

4  Crosse  o.  Bedingfield,  12  Sim.  86,  89; 
6  Jur.  836;  but  the  answer  of  a  defendant 
who  has  become  bankrupt,  and  ceased  to 
be  a  partner,  cannot;  Parker  v.  Morrell,  2 
Phil.  468,  468;  12  Jur.  268;  see  1  GreenL 
£7.  §  178;  Clarke  v.  Van  Reimsdyk,  9 
Cranch,  158,  156;  Williams  v.  Hodgson,  2 
Harr.  &  J.  474,  477;  Van  Reimsdyk  «. 
Kane,  1  Gall.  680;  Hutchins  v.  Childless, 
4  Mew.  &  P.  84;  Gilmore  9.  Patterson, 
86  Maine,  644;  Clayton  v.  Thompson,  18 
Geo.  291.  Upon  a  bill  in  Equity  by  one 
partner  against  bis  copartners  for  aii  ac- 


count, the  answer  of  one  of  the  defea<iaBti 
will  not  be  evidence  to  chai^  aBother. 
Chapin  v.  Colman,  11  Pick.  831.  Bot  if 
it  appears  that  the  defendants,  as  coBAi- 
tnting  a  partnership  among  thoimseHea,af 
the  one  part,  were  m  partnership  wick  the 
plaintiff  of  the  other  part,  tha  answer  of 
one  of  the  dtffendants  woidd  ba  ertdcaca 
to  charge  the  others.  Bnd. ;  aaa  also  Jodd 
V.  Seaver.  8  Paige,  648;  Van  Reimsdvk  a 
Kane,  1  Gall.  680;  Winchester  a.  Jacfcasa, 
8  Hayw.  810;  Rector  a.  Rector,  8  Gihaaa, 
106.  The  answer  of  a  wife  is  not  oTi^cnca 
against  her  husband.  The  OitT  Bank  a 
Banes,  8  Pai^  86.  Nor  is  tfaa'anawersf 
an  obligee,  evidence  against  his  ptaritaa 
assignee,  a  party  in  the  same  suit,  l-'aa- 
ning  V.  Pritchett,  6  M<<nroe,  79 ;  funier  r. 
Holman,  5  Monroe,  411.  Nor  b  the  an- 
swer of  a  principal  debtor,  admittinc  kos 
insolvency,  evidence  against  his  sortir, 
a  co-defendant,  at  the  suit  of  a  oo-aoicty 
for  contribution.  Daniel  «.  Bnllard,  S 
Dana,  296.  A  forthri,  it  followa  ttiat  the 
mere  silence  of  one  defendant  is  no  evi- 
dence against  his  co-defendant.  Timbsr- 
lake  V.  Cobbs,  2  J.  J.  Marsh.  186;  Bhfte 
V.  Banks,  6  Monroe,  192;  Uairiaon  r.  John- 
son. 8  LiiL  286. 

rhe  rule  that  the  answer  of  one  defend- 
ant cannot  be  read  in  OTidenoe  agaiast 
his  co-defendant,  does  not  ap^kly  wlwre  the 
latter  claims  through  him  whoae  answer  h 
offeird  in  evidence.  1  Greenl.  £t.  $  ITS. 
Nor  where  one  defendant  in  hts  att««ar 
refem  to  the  answer  of  his  eo-daftndasi. 
Anon.,  1  P.  Wms.  801;  Dnnham  a.  GatH, 
8  Barb.  Ch.  196;  BUkeney  a-  ~ 
14  Ark.  641. 
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vrstB  allowed  to  be  read  against  the  original  defendant :  Lord  C.  XXII.  §  i. 
Cowper  being  of  opinion,  that  the  words  in  the  first  answer  ^—  v — — ' 
amounted  to  a  reference  to  a  co-defendant's  answer.^ 

Interpleader  suits  form  an  exception  to  this  rule ;  and  the  answer  in  intei^ 
of  one  defendant  may  be  read  against  a  co-defendant,  to  show  that  P^®^®'  ^°**"' 
adverse  claims  are  made.^ 

It  is  to  be  observed,  that  where  an  answer  has  been  replied  to  Answer 
generally,  it  cannot  (except  by  consent)   be  read  as  evidence  on  ^^^^  ^c 
the  part  of  the  defendant  himself.^    In  disposing  of  the  question  read  b^ 
of  costs,  however,  the  Court  will  permit  the  defendant's  answer  htmrolf; 
to  be  read  in  his  own  behalf;  *  and  it  has  been  held,  that  a  peer's  except  on 
answer  upon  protestation  of  honor  may  also  be  read  on  the  ques-  J^^L  ^" 
tion  of  costs,  on  behalf  of  the   defendant  who  has  put  it  in,^ 
Moreover,  the  Court  itself  will  look  at  the  answer:  not  as  evi- 
dence, but  as  what  may  regulate  its  discretion  with  respect  to  the 
further  investigation  of  particular  facts.' 

Although  a  defendant  cannot  read  his  own  answer  as  evidence  where  only 
fbr  himself,  as  to  any  other  point  than  that  of  costs,  he  is  entitled  f^ ^^l^tion 
to  have  the  benefit  of  his  answer,  so  far  as  it  amounts  to  a  denial  to  defend- 
of  the  plaintiff's  case,  unless  the  denial  by  the  answer  is  contra-  "**®""^®'' 
dieted  by  the  evidence  of  more  than  one  witness:    the  rule  of 
Courts  of  Equity  being,  that  where  the  defendant,  in  express  terms, 
negatives  the  allegations  in  the  bill,  and  the  evidence  is  that  of 
only  one  person  affirming  what  has  been  so  negatived,  the  Court 
•will  not  make  a  decreed    The  denial,  howevfer,  by  the  answer,  no  decree,  if 

answer  posi- 

1  Anon.,  1  P.  Wnui.  801.  Cooke  v.  Clsyworth,  18  Yes.  12;  Holder-   tive, 

s  Maaterman  0.  Price,  1  C  P.  Coop,  t  nesse  0.  Rankin,  2  De  G.,  h\  &  J.  258, 272; 

Colt.  883;  CheTet  V.  Jones,  ifru/  ;6  Mad.  6  Jur.  N.  S    903:  and  see   Williams  v, 

287:   and  see  0Of<,  Chap.  XXXIV.  §  8,  Williams,  10  Jur.  N.  S.  608;  12  W.K.  668, 

Mitlt  of  InterpUader.  V.  C.  K.    Where  a  replication  is  pat  in, 

>  Where  a  defendant  has  filed  an  an-  and  the  parties  proceed  to  a  heanng,  nil 

8wer,  and  it  has  been  replied  to,  it  is  now  the  alle^tions  of  the  answer  whicn  are 

a  coinmoQ  practice  to  file  a  short  affidavit  responsive  to  the  bill,  shall  be  taken  as 

by  him,  verifying  the  statements  ot  his  an-  true,  unless  they  are  disproved  by  evidence 

»wer,  in  order  to  make  it  evidence  on  his  of  greater  weight  than  the  testimony  of  a 

own  behalf.    Barrack  v,  M'Culloch,  3  K.  single  witness.    This  may  result  from  the 

&  J.  110;  8  Jur.  N.  S.  180;  and  see  Wil-  testimony  of  two  witnesses,  or  of  one  with 

liams  V,  Williams,  10  Jur.  N.  ?i.  608;  12  corTot>oratin^  circumstances;  or  from  cor- 

W.  R.  663,  V.  C.  K.     For  forms  of  affida-  roborating  circumstances  alone;  or  from 

vit.  see  Vol.  III.  documentary  evidence  alone.    Piersou  v. 

*  Vancouver  v.  Bliss,  11  Vee.  458;  Cutler,  6  Vt.  272;  Dunham  v.  Gates,  1 
Howell  V.  George,  1  Mad.  1,  13;  and  see  Hnif.  Ch.  .188  ;  Hart  v.  Ten  Eyck,  2 
Morgan  &  Davey,  86;  and  pott^  Chap.  John.  Ch.  92;  Watkins  «.  StiKkett,  6 
XXXI.  §  1,  Coit$.  Uarr.&  J.  486;  Hughes  V.Blake,  6  Wheat. 

«  liaw^on  V.  Kills,  1  J.  &  W.  524,  626.  468;  Piersoa  v.  Claves,  16  Vt.  98;  Guuld 

•  Miller  0.  Gow,  1  Y.  &  C  C.  C.  66, 69.       v.  Williamson,  21  Maine,  273;  John^ion  v. 
">  Pember  v.  Mathers,  1  Bro.  C  C.  52;       Richardson,  38  N.  H.  868;  Moors  o.  Moors, 

tee  also  Kingdomev.  Boakes,  Prec.  in  Ch.  17  N.  U.  468;  Robinson  v.  Stewart,  10  N. 

19;    Wakehn  v.    Walthal,  2  Ch.  Ca.  8;  Y.  189;    Miles  v.  Miles,   82  N.  H.  147; 

Alam  0.  Joufdan,  1  Vern.  161;  Chiist*s  Camp  v.  Simon,  84  Ala.  126;   Davis  v. 

Coll.  Cam.  V.  Widdringion,  2  Vern.  288;  Stevens,  8  Clarke  (Iowa),  158;  Pautou  v. 

Uine  V.  i>odd,2  Atk.  276;  Glynn  «.  Bann  Tefft,  22  111.  866;   Pusey  v.  Wright,  81 

of  £ngland,  2  Ves.  S.  38;  Mortimer «.  Or-  Penn.  (State)   887;  Spence  o.  Dodd,  19 

chard, *2  Ves.  J.  248  ;  Lord  Cranstown  «.  Ark.  166;   Hill  v.  Bush,  19  Ark.  522;  1 

Johnston,  8  Ves.  170;  Cooth  v.  Jackson,6  Greenl.  £v.  §  260;    Gn-slev  Eq.  Ev.  4; 

Ves.  40;  Evans  v.  Bickiiell,  16.  174,  lh8;  Clarke  «.  Van  Reimsdyk,  9'Crancb,  160; 
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C.  XXII.  §  1.  must  in  such  cases  be  positive :  otherwise,  the  rule  will  not  ^pplr; 


2  Story  Eq.  Jnr.  §  1628;  Hollistert?.  Bark- 
ley,  11  N.  H.  501;  Langdon  o.  Goddsrd,2 
Story,  267 ;  Roberts  v.  Salisbary,  8  Gill  & 
J.  426:  Purcell  v.  Purcell,  4  Hen.  &  M. 
607;  M'Cc»wen  c.  Young,  2  Stew.  &  P. 
161 ;  Alexander  v.  Wallace,  10  Yerger.  115 ; 
Daniel  v.  Mitchell,  1  Story,  172;  Neyille  v. 
Demeritt,  1  Green  Cb.  822;  Betty  r.  Tay- 
lor, 6  Dana,  698;  Gray  v.  Fans,  7  Yerner, 
166 ;  Johnson  v.  Slawsen,  1  Bailey  Eq.  468 ; 
Mason  v.  Peck,  7  J.  J.  Marsh.  801 ;  Story 
£q.  PI.  §§  849  a,  876  a;  Stafford o  Bryan, 
1  Paige,  289;  Clark  v.  Oakley,  4  Ark.  286; 
Towne  v.  Smith,  1  Wood.&  M.  116;  Green 
V.  Tanner,  8  Met.  422 ;  Oushing  v.  Smith, 
8  Story,  666 ;  Hough  o.  Richardson,  8  Story, 
659, 692 ;  Gould  v.  Gould,  8  Story,  616, 64U ; 
Joue«  V.  Belt,  2  Gill,  106;  Meni/ee  v  Meni- 
fee, 8  English,  9;   Morgan  v.  lifdon,  8 
McLean,  889  ;    Appleton  «.   Horton,  26 
Maine.  28;  Eastman  v.  McAlpice,  1  Kelly, 
167;  Tobey  v.  Leonard,  2  Wallace  U.  8. 
428  ;    O'Bannon  r.  Myer,  86  Ala.  561 ; 
Benson  v.  Woolverton,  2  McCarter  (N.  J.), 
168;  Binlv.  Styles,  8  C.  E.  Green  (N.  J.), 
297 ;  Vaiidegrift  v.  Herbert,  8  C.  £.  Green 
(N.  J.),466;  Hvnson  v,  yoBhell,26  Md.  88, 
94;  De  Hart  v.  Baird,  4  C  £.  Green  (N. 
J.),  428;   Hughes  v.  Blackwell,  6  Jonea 
Eq.  (N.  C.)  73;  Hill  o.  WillUms,  6  Jones 
£q.  (N.  C.)  242;  Stephens  v.  Orman,  10 
Florida,  9 ;  Barton  v.  Moss,  82  111.  60 ;  Dun- 
lap  0.  Wilson,  82  111.  617 ;  Myen  v.  Kinzie, 
26  111    86;  White  v.  Hampton,  10  Iowa, 
288;  Gillett  v.  Rubbin%  12  Wis.  819.    The 
right  of  a  defendant  in  a  bill  in  Chancerv 
to  have  his  answer  thereto  taken  in  evi- 
dence, is  co-extensive  with  his  obligation 
to  answer.   Blaisdell  v.  Bowers,  40  Y 1. 126. 
The  statute  of  Vermont,  providing  that 
parties  shall  not  testify  in  their  own  behalf, 
in  certain  cases,  doet  not  apply  to  an  an- 
swer to  a  bill  in  Chancery,  but  the  an- 
swer, when  respinisive,  is  evidence,  and  is 
not  affected  by  that  stHtute.    Blaisdell  v. 
Bowers,  obi  tupi'a.    The  plaintiff  is  not 
allowed  to  impeach  the  character  of  the 
defendant,  for  truth  and  veracity,  but  must 
overcome' his  answer  by  stronisrer  evidence. 
Vaudegrift  v.  Herbert,  3  C.  E.  Green  (N. 
J.),  469;   Brown  v.  Bulklev,  1  McCarter 
(K.  J.),  294;  Chambers  V.  W^arren,  18  III. 
821;  Butler  v.  Catling,  1  Root,  810;  ^al- 
mon  V.  Glaggett,  8  Bland,  166;  but  see  Mil- 
ler v.  ToUeson,  1  Harp.  Ch.  146.  The  opera- 
tion uf  the  defendiint*8  answer  is  the  same, 
although  the  equitv  ot  the  plaintiff's  bill  is 
grounded  on  the  Hllegation  of  fraud.  Dilly 
V.  Barnard,  8  Gill  &  J.  171;  M'Donald  v, 
M*Cleod,  1  Ired.  Eq.  226;  Lewis  v.  Owen, 
1  Ired.  Eq.  290;  Murray  v.  Blatchtoi-d,  1 
Wend.  683;   Cunninghum  v.  Freeborn,  8 
Paige,  667 ;  Graham  v.  Berr>'man,  4  C.  E. 
Green  (N.  J.),  29;  Blanton  v.  Brackett.  6 
ColL  232;  Green  «.  Yaughan,  2  Biackf. 
824;  Hart  v.  Ten  Eyck,  2  John.  Ch.  92; 
Wight  ».  Prescott,  2  Barb.  Ch.  196.    The 
defendant  is  as  much  bound  to  answer 
the  charging  part  as  the  stnting  part  of  the 
bill;  and  his  answer  to  the  charging  part, 


if  responsive  thereto,  is  eridflKt  ii  ti 
own  nvor,  if  an  answer  oo  oath  bn  m 
been  waived  by  the  plaiutiff.  Snitke. 
Clark,  4  Paige,  868;  Rjchv.  Antia,40Tt 
416;  Adams  v.  Adams,  22  Yt  66.  WImi, 
however,  the  answer  of  the  defendiBi  i 
not  responsive  to  the  bill,  or  sets  «pali» 
ative  allegations- of  new  matter  nst  sttsri 
or  inquired  of  in  the  bill,  in  oppositios  n 
or  in  avoidance  of,  the  plaintiflrs  6mui 
and  is  replied  to,  the  answer  it  of  m  mi 
iu  respect  to  such  allegations;  sad  (be  de- 
fendant is  as  much  boond  to  estsbfisfaiki 
allegations  so  made,  bv  indepeudect  Uth 
mony,  as  the  plaintiff  is  to  sustiiihiihA 
Bellows  V.  £»tone,  18  N.  H.  46S;  Wikm 
V.  Grover,  4  Paige, 28;  New  £i^;]sad Btat 
V.  Lewis,  8  Pick.  118;  Hart  «.  Ten  Cnk, 
2  John.  Cb.  89;  Dickey  e.  AUea,  iGm 
Ch  406;  Bradley  V.  Webb,  UMsiie,  40: 
O'Brien  v.  Elliot,  16  Maine,  12&;  Locmi 
Bank  of  Darien,  2  Stewart,  280;  ffhm 
9.  Winans,  4  0.  £.  Green  (N.  H »: 
Pierson  v.  Clayes,  16  Vt  98 ;  Wdk  » 
Houston,  87  Yt.  246;  M'Danieir.  Bsne. 
6  Yt.  279;  Tobin  v.  Walkinshaw,  i  McU 
C.  C.  (Cal.)26;  Pnsey «.  Wrightjl P«a 
St  887;  GarUck  v.  McArthor, «  Wk  tfl; 
Ives  V,  Hazard,  4  R.  L  14;  Deaser.M«rfT, 

81  Miss.  (2  George)  617;  Fislerr.Pkitdkl 
Stockt.  (N.  J  )  243;  Yoorheesr.Voortca. 
8  C.  £.  Green  (N.  J  ),  223;  liilescMih, 

82  N.  H.  147;  Bnsbv  v.  Uttlefield.  » t 
H.  76;  Rogers  v.  Mitchell,  41  S.HVSi 
Leach  v.  frobes,  11  Gray,  609;  }flkaii 
V.  M'Donald,  16  Yl  680;  Raadsll  i:  FkS* 
line,  8  Mason,  878 ;  Gordoa  «.  Naii  ^ 
M'Cord  Ch.    166  ;    Clarke  ».  Whit^  B 
Peters,  178;  Lam]yton  r.  LBinptoa,<lk«- 
roe,  620;  Purcell  r.  Porcell,  4  Heo.&)L 
611;  Hngthorp  r.  Hook,  1  GUI  k  l^i- 
Alexander  v.  Wallace,  10  Yerger,  IK: 
CHrter  v.  Sleeper,  6  Diina.  2«8:  th&* 
Mann,  2  Sumner,  487 ;  Cock«  r.TMttf.H 
Yerger,  218  ;    Gould  e.  WiUianuoi.  U 
Maine,  278;  Story  Eq.  PI.  §  «•  «;  J^« 
V.  Jones,  1  Ired.  £q.  832;  Johuon  «■  ^^ 
son,  Dev.  Eq.  864;  Millers.  Wack,l!n- 
ton    (N.  J.),    204 ;    Pierce  f  Gtf«s  7 
Biackf.  162;  Dunn  9.  Dunn,  8  AU  7^: 
Sanborn  v.  Kittreiige,  20  Vt.  6M;  Ftrlitit 
9.  M'Pherson,  8  Gill,  408 ;  Paltoa  r.iJfc- 
lev,  8  English,  290;  Brooks  t.  (HOii » 
Sm.  &  M.  68».    The  bill  ^wttatptt 
ment,  and  called  upon  the  defVaisii  tt 
admit  or  deny  it,  but  not  to  uste  ^^  < 
was,  and  the" defendant  in  his  aaa^g^ 
forth  another  agreement;  socb  stauoflta 
the  latter  agreement  is  not  respoesna 
the  bill,  and  is  not  evidence  ftr  tsi «- 
fendant.    Jones  v.  Beet,  2  GUI,  IK.  ia 
answer,  in  stating  the  partienkit  « ■ 
transaction  chaig^  and  mquireii  'vt^v 
the  bill,  is  responsive.    Merritt  r.  ^^ 
4  C.  E.  Green  (N.  J.),  286,  t8» ;  \«M 
V.  Richards,    Saxton  (N.  JK  ^  ^ 
the  bill  requires  the  defendant  ts  la* 
an  account  between  the  patties,  tte  i^ 
count    so    stated    is    re^poosifv  *>  * 
bill.    BeUowa  v.  Stone,  18  N.  H.  41a.  t 
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as  where  a  defendant,  by  his  answer,  denies  a  fact  as  to  his  belief  C.  XXII.  §  i. 


the  defendant  might  have  fully  answered 
the  plaintiff's  bill,  and  left  oat  an^  par- 
ticolar  tllegations  of  new  matter  in  his 
answer,  then  those  nlle^tions  are  not  re- 
sponsive, but  all  nlleeHtions  are  responsive, 
the  absence  of  which  in  the  answer  would 
fnmishjust  ground  for  exception.  Bellows 
V.  Stone,  18  N.  H.  466.    But  when  the 
case  is  heard  npon  the  bill  and  answer 
alone,  the  answer  must  be  taken  as  true, 
whether  responsive  to  the  bill  or  not,  be- 
caose  the   defendant  is  precluded  from 

8 roving  it.     Lowry  v.  Armstrong,  2  Stew. 
',  P.  297;  Cheny  «.  Belcher,  6  Stew.  & 
P.  184;   M'Gowen    o.   Young,   8  Stew. 
&  P.  161;  Pauiling  v.  Sturgis,  8  Stow.  & 
F.  96;  Stone  v.  Moore,  26  ni.  165;  Doo- 
little  V.  Gooking,  10  Vt.  276;    Slason  v. 
Wright,  14  Vt.  208  ;   Wright  v.  Bates,  18 
Vt.  841;  Dale  v.  M'Evers,'  2  Cowen,  118  ; 
Beed  v.  Reed,  1  C.  E.  Green  (N.  J.),  248  ; 
Jone9  V.  Mason,  6  Rand.  677 ;  Kennedy  o. 
Baylor,  1  Wash.  162;  Copeland  v.  Crane, 
9  Pick.  78;  Talnter  v.  Clark,  6  All«>n,  66; 
Perkins  v.  Nichols,  11  Allen,  542;  Russell 
ff.  Moffit,  6  Howard  (Miss.),  808;  Trout  o. 
£mmons,  29  111.  488 ;  Buntain  v.  Wood,  29 
111.  504;  Gaskill  v.  Sine,  2  Beaslev  (M.J.), 
180;  Mason  v.  McGore,  28  III.  822;  DeWolf 
9,  Long.  2  Oilman,  679;  Rogers  v.  Mitchell, 
40  N.  H.  154;  Rogers  v.  Mitchell,  41  N.  H. 
154.    Still,  general  allegations  in  an  an- 
swer, containing  matters  of  bolief  and  con- 
clusions from  facts  not  particularly  stated, 
are  said  by  Wilde  J.  in  Copeland  v.  Crane, 
9  Pick.  78,  78,  to  be  entitled  to  little  or  no 
weight  in  a  heHringon  the  bill  and  answer. 
See  Beford  v.  Crane,  1  C.  £.  Green  (N.  J.), 
S65.    Snch  an  answer,  however,  is  suffi- 
cient to  put  the  plaintiff  to  the  proof  of  hia 
case;  the  Court  m  such  a  case,  will  believe 
what  the  defendant  believes,  nothiuK  being 
found  to  the  contnir}'.   Buttrick  v.  Holden, 
18  Met.  855,  857.    And  so  far  as  his  answer 
ia  a  mere  denial  of  the  plaintiff^s  case,  of 
cottfi^e  it  prevails.    It  is  for  the  plaintiff  to 
prove  the  allegations  in  the  bill  which  are 
denied   by  the  answer.     Rut  when  the 
■newer  admits  the  plaintiff's  case,  and 
aeeks  to  avoid  it,  by  general  allegations  of 
tho  character  above  alluded  to  bv  Mr.  Jus- 
tice Wilde,  then  the  question  of  its  effect, 
an  answer,  properly  arises,  and  un- 


doubted Iv,  in  such  a  case,  it  would  be  en- 
titled to  but  little  weight.  See  Givens  v. 
Tidnaore,  8  Ala.  745.  An  answer,  which 
all^i^s  as  facts  what  the  defendant  could 
not  personallv  know,  though  responsive  to 
the  bill,  merely  puts  the  plaintiff  upon  the 
proof  of  liis  own  allegations.  Dugan  v, 
Gittings,  8  Gill,  188 ;  see  Drurv  v.  Conner, 
6  Hnrr.  &  J.  288,  291.  So  of 'a  denial  bv 
the  defendant  upon  information  and  belief, 
not  (banded  on  the  personal  knowledite 
t»f  the  ilefendant.  Coleman  «.  Ross,  46 
Penn.  St.  180;  Newman  v,  James,  12 
A.la.  2Q;  Townsend  v.  Mcintosh.  14  Ind. 
S7;  HMrtwelU.  Whitman,  86  Ala.  712; 
lee  Bellows  v.  Stone,  18  N.  H.  465, 
179.     Am  to  the  effect  of  the  answer  of 


a  corporation  being  put  in,  not  under  oath, 
but  under  the  common  seal  of  the  corpora- 
tion, see  flaight  v.  Proprietors  of  Morris 
Aqueduct,  4  Wash.  C  C.  601;  Angell  & 
Ames  Corp.  §  665 ;  Lovett  v.  Steam  Saw 
Mill  Ass.,  6  Paige,  54  ;  State  Bank  v.  Ed- 
wards, 20  Ala.  512;  Union  Bank«.  Geary, 
5  Peters,  99  Such  answer  has  no  other 
force  and  efiect  than  that  of  an  indiridual 
not  under  oath.  Marvland  and  New  York 
Coal  and  Iron  Co.  v.  tTmgert,  8  Gill,  170. 
As  to  the  effect  of  an  answer,  made  by  one 
incompetent  to  give  testimony  in  an  v  case, 
and  incapable  of  making  oatlfi.  see  Salmon 
9.  Clagettj  8  Bland,  125.  The  oaths  of 
two  plaintifiH  in  the  same  cause,  made,  by 
the  statute  of  New  Jersev,  competent  wit- 
nesses for  themselves,  will  not  be  considered 
as  destroying  the  effect  of  the  responsive 
denial  of  the  answer,  unless  they  seem  to 
the  Court  to  be  entitled  to  the  weight  of 
the  oaths  of  two  credible  witnesses;  and, 
in  considering  their  weight,  the  fact  of  the 
interest  of  the^e  witnesses  as  parties  to  the 
suit,  must  be  taken  into  consideration. 
Vandegrift  v.  Herbert,  8  C.  £  Green  (N. 
J.),  466.  It  has  been  stated  above,  in  this 
note,  that  the  plaintiff  will  not  be  idlowed 
to  discredit  the  answer  by  impeaching  the 
character  of  the  defendant  for  truth  and 
veracity.  This  subiect  was  very  fully  ex- 
amined by  Chancellor  Green,  in  Brown  v. 
Bulkley,  1  McCarter  (N.  J.)*  294,  and  he 
entirely  sustains  this  position  But  in  the 
argument  of  the  point  he  said:  "  Perhaps 
the  most  plausible  rea»ori  in  favor  of  a 
change  of  the  practice  will  be  found  in  the 
fact,  that  now  by  statute  the  parties  may 
offer  themselves  as  witnesses.  And  as  the 
defendant  may  discredit  the  plaint iff^s  evi- 
dence  by  impeaching  his  character,  the 
plaintiff  should  have  the  like  privilege  of 
discrediting  the  defendants  answer  by 
impeaching  his  character.  But  it  mu«t  be 
borne  in  mind  that  the  liberty  r)f  being  a 
witness  for  himself,  is  a  privilege  accorded 
to  the  plaintiff,  and  he  can  i^urely  ask  no 
greater  advantage  on  that  account,  nor 
can  he  ask  to  stand  in  a  better  position 
than  a  disinterested  witness.  It  is  obvious, 
moreover,  that  as  the  rule  was  e^^tabliohed 
and  acted  upon  when  the  plaintiff  was  ex- 
cluded from  being  a  witness,  there  is  less 
reason  for  a  change  now  that  the  plaintiff 
has  the  beneflt  of  his  own  testimony.^*  1 
McCarter,  807. 

Under  the  Practice  Act  in  California, 
a  sworn  answer  is  no  evidence  for  the 
defendant.  Goodwin  v.  Hammond,  18 
Cal.  168:  Bostic  v.  Love,  16  Cal.  69. 
And  in  Missouri  the  old  rule  with  re- 
spect to  the  weight  of  an  answer  in  Chan- 
cery has  been  done  awMv  with  by  the 
new  code.  Walton  v.  Walton,  17  Miss. 
(1  Bennett),  876.  So  in  Iowa,  the  rule 
requiring  two  witnesses,  or  one  and  strong 
corroborating  circumstances,  to  overcome 
the  answer,  does  not  exist;  though  such 
answer  throws  upon  the  plaintiff  the  onu$ 
of  sustaining  his  material  charges  by  com- 
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unless  there 
are  corrobora- 
tive circum- 
stances; 


cxxn.  $1.  only  ;^  or  where  it  is  a  mere  oonstraotive  denial,  by  the  iifiog  of 
a  traversing  note.* 

The  reason  for  the  adoption  of  this  role,  by  the  Conrts,  ir»: 
because,  there  being  a  single  deposition  only,  against  the  oath  of 
the  defendant  in  his  answer,  the  denial  of  facts  by  the  answer  wa 
equally  strong  with  the  affirmation  of  them  by  the  d^xnitioD.' 
Where,  therefore,  there  were  any  corroboratdve  circamstanoa  m 
£ivor  of  the  plaintifTs  case,  which  gave  a  preponderance  in  la 
favor,  the  Court  departed  from  the  rule,  and  either  made  a  decrve, 
or  directed  an  issue.^    Thus,  where  a  bill  was  filed  for  the  specific 

petent  proof.  Graves  v.  Alden,  18  Iowa 
(6  With),  678;  Jones  v.  Jones,  18  Iowa  (6 
With.),  276;  Cbenvette  «.  Mason,  4  Green 
(Iowa),  281;  Culbertson  v.  Luckej,  18 
Iowa  (5  With.).  12;  White  v.  Hampton,  10 
Iowa,  288;  Gilbert  v.  Mosier,  11  Iowa,  498. 
A  sworn  answer  in  Chanoeiy,  if  ncit  de- 
manded, onlypats  in  ixsue  the  allegations 
of  the  bill.  Wilson  v.  Holcomb,  18  Iowa 
(5  With.),  110;  Connelly  v  Carlin,  ib.  888. 
An  answer  in  Chancery  without  an  oath  is 
a  mere  plending,  and  of  no  effect  as  evi- 
dence.   Morris  v.  Hoyt,  11  Mich.  9. 

1  Amot  V.  Biscoe,  1  Yes.  S.  96,  97. 
Hnghes  v.  Garner,  2  Y.  &  0.  Ex.  828, 
836.  Where  the  answer  does  not  state 
facts  positively,  or  as  within  the  defend- 
ant's own  Icnowledge,  or  does  state  them 
inferentiully  merely,  or  only  according 
to  the  defendant's  best  knowledge  and 
belief^  the  rule  requiring  two  witnesses,  or 
one  witness  with  corrobomting  circum- 
stances, to  counteract  its  effect,  does  not 
apply.  The  onlv  effect  of  the  answer  in 
such  case  is,  to  put  Uie  plaintiff  to  the 
necessity  of  provmg  the  facts  alleged  in 
his  bill.  Waters  v.  Creagh,  4  Stew.  & 
P.  410;  Hughes  «.  Gamer,  2  T.  &  C. 
127;  Kniekerbacker  «  Harris,  1  Paige, 
209;  Stevens  v-  Post,  1  Bensley  (N.  J.), 
408;  Penrce  «.  Nix,  84  Ala.  188;  WkUou 
V.  Palmer,  6  Ark.  601,  606',  606;  Dmrv  o. 
Conner,  6  Har.  k  J.  288;  Phillips  v.  Rich- 
ardson,  4  J.  J.  Marsh.  218;  Copeland  v. 
Crane,  9  Pick.  78. 78;  Parkman  v.  Welch, 
19  Pick.  281;  Norwood  v.  Norwood,  2 
Harr.  &  J.  828;  Pennington  v.  Gittings, 
2  Gill  &  J.  208;  Bellows  v.  Stone,  18  N. 
H.  466;  Hunt  v.  Rousmanier,  8  Mason, 
294;  Brown  v.  Brown,  10  Terger,  84; 
Combs  V.  Bnswell,  2  Dana,  474;  Young 
V.  Hopkins,  6  Monroe,  22;  Martin  v. 
Greene,  10  Mirsou.  662.  The  same  is 
true  where  the  answer  is  evasive,  or  so  ex- 
pressed a8  not  to  amount  to  a  positive 
denial.  Wilkinn  «.  Wondfin,  6  Mnnf.  188; 
M'Campbell  v  Gill,  4  Monroe,  90;  Sallee 
V.  Duncan,  7  Monroe,  888 ;  Hutchinson  v. 
Sinclair,  7  Monroe,  298;  Neal  v.  Ogden,  6 
Monroe,  862;  Lyon  v.  Hunt,  11  Am.  296; 
Hartwell  v.  Whitman,  86  Ala.  712;  Mar- 
tin V.  Greene,  10  Missou.  662.  So  where 
the  answer  is  merely  formsl  to  put  in  issue 
the  allegHtions  of  the  bill.  Keynolds  v. 
Pharr,  9  Ala.  660.    The  answer  of  a  cor- 


poration, being  pot  in  nnder  iti 
seal  only,  cannot  be  need  as  eridaMctat 
puts  in  'issue  the  allegations  to  vbkk  ii 
responds,  and  imposes  on  the  pbiniiff  ih 
burden  of  proving  such  allegatiooi.  Bdb- 
more  k  Ohio  R.  R.  v.  Wheeting,  11  Gitt- 
tan  (Va.),  40.  Where  an  aniwer  m  «A 
is  waived,  the  answer  is  not  eriilcaM  ■ 
favor  of  the  defendant  for  snr  pnipM' 
Patterstm  v.  Gaines,  6  How.  U.S. ii*; 
Larsh  v.  Brown,  8  Ind.  284;  Utm% 
McClintock,  6  Ind.  209;  Doon  v.  Biv«. 

16  Md.  144;  altboojg  in  fiict  petiniMa 
oath ;  Gerrish  «.  j  owne,  8  Gist.  B: 
Armstrong  v.  Scott,  8  Iowa,  4SS;  WiIm 
V,  Holcomb,  18  Iowa,  110;  Cosadly  t 
Carlin,  t&.  883;  bat  as  a  plesdiaf,  ftt 
plaintiff  may  avail  himself  at  ^  ■^■t' 
sions  and  allegations  contained  tlimiik 
which  establish  the  case  nisde  bj  tficbl. 
Baitlett  V.  Gale,  4  Paige,  50S;  Hife  i 
Avery,  2  Barb.  Oh.  682;  Wilsoas-Tovk, 
86  N.  H.  129;  Durfee  v.  MeClms.* )&k 
228;  Smith  v.  Potter,  8  Wis.  40;  « 
also  Union  Bank  of  Georgetown  f.Giii7i 
6  Peters,  99. 110-1 12 ;  Story  fia-  Fl  \^*, 
and  note.  It  veems  to  be  doaotedbrllT. 
Justice  Story,  whether  the  plaintiff  Ml 
have  the  power  to  deprive  the  deMat 
of  the  effect  of  his  answer  by  diipMS 
with  the  oath,  and  at  the  same  tim  m 
the  answer  for  the  benefit  of  his  ova  cm* 
Stoiy  Eq.  PL^  876  «;  see  slw  « tsds 
effect  of  the  answer  of  an  infiut,  wb  ii 
not  compellable  to  myske  aosiicr  loif 
oath,  Bulkley  «.  Y.  Van  Wyck,  S  P>«>> 
686. 

<  See  oii/s,  p.  514. 

s  Walton  V  Hobbs,  2  Atk.  M. 

*  Pember  «.  Mathen,  Walton  r.  Httta, 
Hine  v.  Dodd,  ti6t  mpra,  and  Jumb  t 
Rany,  2  Atk.  140;  see  alio  &  fiv> 
Trust,  4  K.  &  J.  219;  Dmn  t.  Cx^ 

17  Ark.  60;  1  Greenl.  £v.  §  260: 1 1^ 
£v.  (Cowen  &  HUPs  ed.)  164, 15i.  a' 
notes  referred  to;  Sturtevaat  t.  Vi^ 
bnrv,  1  £dw.  Ch.  442;  Colnmtyit  Buk » 
Black,  2  M'Cord  Ch.  844,  ISO;  $«A 
«.  Shane,  1  M'Lean,  27;  CUii  f-  ^» 
Reimsdyk,  9  Cranch,  160;  K«ih«' 
Dickinson,  1  Desaoa.  168;  Uoioo Bmi> 
Georgetown  «.  Geary,  6  Peters  W;  Om 
V,  Hunt,  8  J.  J.  A^anh.  660;  Y«iig^ 
Hopkins,  6  Monroe,  22;  Wstsea  a  »* 
ett,6Harr.&J.i86;  Robeitst.r  " 
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performance  of  an  agreement,  which  the  defendant  denied  by  his  C.  XXn.  $  i. 
answer,  but  the  agreement  wag  proved  by  one  witness,  and  there  t    — ' 

was  also  evidence  to  prove  the  defendant's  confession  of  it,  besides 
other  corroborative  circumstances,  a  decree  was  made.^  So,  where 
a  defendant  had  denied  notice  of  a  previous  mortgage,  which,  how- 
ever, was  proved  by  a  single  witness,  and  it  was  also  proved,  by 
other  evidence,  that  upon  an  application  being  made  to  the  defend- 
ant on  behalf  of  the  previous  mortgagee  for  an  account,  he  ob- 
^rved :  "  You  have  no  right,  for  your  mortgage  is  not  registered," 
Lord  Redesdale  held,  that  the  testimony  of  the  witness,  who 
proved  the  notice  directly,  was  confirmed  by  that  observation, 
which  showed  that  the  defendant  had  investigated  the  subject, 
and  relied  on  the  neglect  to  register  the  mortgage.' 

Upon  the  same  principle,  where  a  parol  agreement,  with  part-  as  when 
performance,  U  insisted  upon  in  a  bUl,  and  the  agreement  is  denied  J^XSiS 
by  the  answer,  yet,  if  it  is  proved  by  one  witness,  and  supported  o^ »  P*rol 
by  circumstances  of  part-performance,  such  as  delivery  of  posses-  ^^^^* 
sion,  the  specific  performance  of  the  agreement  has  been  decreed.* 
In  such  cases,  however,  if  the  defendant,  by  his  answer,  denies  the 
agreement  set  up  by  the  bill,  and  his  denial  is  confirmed  by  cir- 
cumstances, the  Court  will  not  decree  a  specific  performance, 
although  the  case  made  by  the  bill  is  corroborated  by  one  wit- 
ness.^   And  where  a  particular  agreement  by  parol,  namely,  an 
agreement  to  grant  a  leade  for  three  lives,  was  stated  in  the  bill, 
and  proved  by  one  witness,  and  confirmed  by  acts  of  part-per- 
formance, but  the  answer  admitted  an  agreement  for  one  life  only, 
and  was  supported  by  the  testimony  of  one  witness,  the  Court 
refused  to  decree  for  the  plaintiff:  the  evidence  of  part-perform- 
anoe  being  equally  applicable  to  either  agreement.* 

Sometimes,  the  Court  gave  the  defendant  an  opportunity  of  try-  latM, 
ing  the  case  at  Law,  when  the  plaintiff's  case  was  supported  by  ^"^^^i, 

directed; 


a  Gil]  &  J.  4S6 ;  McNeil «.  Magee,  5  Ma.v>n, 
344;  Pienon  v.  Catlin,  8  Vt.  372;  Danhmn 
«.  Jacksoo,  6  Wend.  72;  Turner  v.  Hoi- 
man,  6  Monroe,  410;  Hutchinaon  v,  Sin- 
clair, 7  Monroe.  294;  Drun*  9,  Connor,  6 
Harr.  &  J.  288 ;  Wilkins  «.  Woodfin,  6  Munf. 
183;  Love  9,  Brmxton,  6  Call,  627;  Vance 
V.  Vance,  6  Monroe,  628 ;  Cunningham  v, 
Freeborn,  8  Paige,  667 ;  Eatep  v.  Watkina, 
1  Bland,  488.    The  anawer  that  deniea, 
may  contain  the  circumstencea  to  corrobor- 
ate the  plaintiff^a  ptroof,  ao  as  to  overcome 
itJielf,  wlien  taken  in  connection  With  that 
proof.    Pieraun  v.  Catlin,  8  Vt  272;  Maurr 
V.  Lewie,  10  Yerger,  116;  Sa}rre  v,  Kred- 
I,  1  C.  £.  Green  (N.  J.)t806.    Oir- 


camfttanoe«  alone,  in  the  abaence  of  a 
poeiti  ve  witnean,  may  be  aufficient  to  over- 
Dome  the  denial  of  the  anawer,  even  of  a 
person  who  anawers  on  hia  own  knowl- 


edge. Long  V.  White,  6  J.  J.  Marah  288; 
RoOinaon  v.  Stewart,  10  N.  T.  189;  Robin- 
eon  V.  Hardin,  26  Geo.  844;  Roberta  v. 
Kelly,  2  P.  &  H.  890;  see  alao  Sturievant 
V.  Waterbuxy,  1  Ed.  442;  Brown  «.  Bmwn, 
10  Terger,  84;  Dunham  v.  Gates,  1  Hoffl 
Ch.  188;  Cunningham  v.  Freeborn,  8 
Paige,  664;  S.  C.  on  appeal,  11  Wend. 
261;  Gould  v.  Willinnuon,  21  Maine,  276; 
Preschbiiker  «.  Freeman,  82  111.  476. 

1  Only  v.  Walker,  3  Atk.  407,  408. 

>  Biddnlph  e.  St.  John,  2  Sch.  &  Lef. 
682. 

*  Morphett  e.  Jonea,  1  Swanat.  172, 
182. 

^Pilling  V.  Armitage,  12  Vea.  78,  79; 
Money  o.  Jordan,  2  De  G.,  M.  ik  G.  818; 
S.  C.  Noai.  Jordan  e.  Money,  6  H.  L.  Ca. 
186. 

*  LindMy  e.  Lynch,  2  Sch.  &  Le£  1,  7. 
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c.  XXII.  5 1. 


but  not 
unless  asked 
for  by 
defendant. 


Question  now 
of  rare 
occurrence. 


II.  Admis- 
sions by 
agreement: 

Should  be 
clear  and 
distinct 


Are  generally 
in  writing, 
and  signed 
b^  the  par- 
ties, or  their 
solicitors; 

whether 
necessarily 
in  writing, 
quasrt. 


the  evidence  of  only  one  witness  and  corroborating  circumstances;* 
and  sometimes  the  Court  directed  the  answer  of  the  defendant  to 
be  read  as  evidence.^  As  the  practice  of  directing  an  issue,  in  a 
case  of  this  description,. was  intended  solely  for  the  satisfaction  of 
the  defendant,  it  was  by  no  means  compulsory  upon  the  defendant 
to  take  one ;  and  if  the  defendant  declined  an  issue,  the  Court 
itself  was  bound  to  give  judgment  upon  the  question  whether  the 
circumstances  outweighed  the  effect  of  the  rule,  so  as  to  authorize 
a  decree  against  the  denial  in  the  answer. 

It  must  be  remembered,  that  the  parties  to  a  cause  can  now  be 
witnesses  on  their  own  behalf;*  so  that  such  questions  as  we 
have  just  been  considering,  ai*e  of  very  rare  occurrence,  in  modem 
practice. 

II.  Admissions  by  agreement  between  the  parties  are  those 
which,  for  the  sake  of  saving  expense  or  preventing  delay,  the 
parties,  or  their  solicitors,  agree  upon  between  themselves.* 

With  respect  to  admissions  of  this  description,  as  they  must  de^ 
pend  entirely  upon  the  circumstances  of  each  case,  little  can  now 
be  said  respecting  them  beyond  drawing  to  the  practitioner's  notice 
the  necessity  there  exists  that  they  should  be  clear  and  distinct.  In 
general,  they  ought  to  be  in  writing  and  signed  either  by  the  par- 
ties or  their  solicitors ;  and  the  signature  of  the  solicitor  employed 
by  the  party  is  considered  sufficient  to  bind  his  principal;  the 
Court  inferring  that  he  had  authority  for  that  purpose.*  It  does 
not,  however,  appear  to  be  necessary  that  an  agreement  to  admit 
a  particular  fact  should  be  in  writing ;  and  where,  at  Law,  the 
plaintiff's  attorney  swore  that  he  had  proposed  that  the*  defendant 
should  acknowledge  a  warrant  of  attorney,  so  as  to  enable  the  de^ 
ponent,  if  it  should  become  necessary,  to  enter  up  judgment 
thereon,  and  that  the  defendant  had  accepted  his  offer,  it  was  con- 
sidered well  proved  that  the  defendant  had  agreed  to  acknowledge 


1  East  India  Company  «.  Donald,  9  Ves. 
276,  288,  284;  Ibbottson  «.  Rhodes,  1  £q. 
Ca.  Ab.  229,  pi.  18;  2  Vem.  564;  Pember 
V.  Mathers,  1  Bro.  C  C  62;  Savage  v. 
Brocksopp,  18  Ves.  886-887;  paU^  ^^  Trial 
of  QfietUOM  of  Fact ; "  Lancaster  v.  Ward, 
Overton,  480;  Smith  v.  Betty,  11  Gratt. 
Va.  762. 

2  Ibbottson  V.  Rhodes,  vbi  tvp.  The 
answer  cannot  be  read  unless  an  order  is 
made  to  that  effect.  BlHck  v.  Lamb, 
1  BeasIey(N.  J.).  108;  Greslej  Kq.  Ev. 
227;  free  Rule  88  of  the  Rules  of  Practice 
in  Chancery  in  Massachnretts ;  Gamble 
V.  Johnson,  9  Missou.  606;  Ktnsey  v. 
Grimeo,  7  Blackf.  290.  In  Marston  «. 
Brackett,  9  N.  H.  860,  the  Court  re- 
marked that  **the  manner  of  proceeding 
to  the  trial  of  issues  from  Chancery  is 
under  the  control  of  the  Court.  Orders 
may  be  made  respecting  the  admission  of 


testimony,  and  an  order  may  be  made  for 
the  examination  of  one  or  both  of  the 
parties ;  but  this  may  be  refused.  If  the 
narty,  after  the  evidence  has  been  taken 
for  tne  hearing,  moves  for  a  trial  by  the 
jury,  we  are  of  opinion  the  case  f^hould  be 
tried  there  upon  the  same  evidence  upon 
which  It  would  have  been  tried  had  it  taken 
the  usual  course  of  cases  in  Chancery,  and 
been  examined  by  the  Court;  unless  the 
Court,  upon  cause  shown,  make  an  order 
perroittine  further  evidence  to  be  intro- 
duced. Any  other  course  would  lead  to 
great  ab\ise,"  &c;  see  pott^  Triah  of 
Quesfioiw  of  Fact. 
<  See  14  &  16  Vic.  c  99,  $  2. 

*  Greslev  Eg.  Ev.  (Am.  ed.)  88  et  no. 

*  Young  v.  Wright,  1  Camp.  N.  P.  189; 
Gainsfofd  v.  Gammer,  2  id.  9;  Laing  «. 
Kaine,  2  Bos.  &  P.  86.  For  form  of  ad- 
mission, see  Vol.  III. 
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the  instrument  for  all  purposes,  and  that  the  plaintiff  was  at  liberty  C.  XXII.  $  2. 
to  act  upon  the  instrument  without  the  necessity  of  producing  the  ^*  y  — ' 
subscribing  witness.^ 

It  is  to  be  remarked,  that  although  the  Courts  are  disposed  to  Mnst  Dot  be 
give  every  encouragement  to  the  practice  of  parties  or  their  solici-  TOii^?f  the 
tors  agreeing  upon  admissions  among  themselves,  they  will  not  i^w; 
sanction  an  agreement  for  an  admission  by  which  any  of  the  known 
principles  of  Law  are  evaded ;  and,  therefore,  where  a  husband 
was  willing  that  his  wife  should  be  examined  as  a  witness,  in  an 
action  against  him  for  a  malicious  prosecution,  Lord  Hardwicke 
refused  to  allow  her  examination :  because  it  was  against  the  policy 
of  the  law  to  allow  a  woman  to  be  a  witness,  either  for  or  against 
her  husband.*    Upon  the  same  principle,  where  the  law  requires  therefore 
an  instrument  to  be  stamped,  the  Court  will  not  give  effect  to  an  i^'^^^^^ 
asnreement  between  .the  solicitors  to  waive  the  objection  arisinc:  objection  for 

i^'**u-*>3i  want  of  a 

from  its  not  bemg  stamped.*  stamp,  ia 

To  save  expense,  it  has  been  recently  enacted,  that  where  all  ^^^^' 

the  parties  to  a  ««it  a.*  competent  to  make  admieJions,  any  party  t^^^^n 

may  call  on  any  other,  by  notice,  to  admit  any  document,  saving  ^^^-  ^'  ^' 
all  just  exceptions.^ 

All  written  admissions  of  evidence,  whereon  any  order  is  founded,  identity  and 

must  be  indorsed  by  the  Registrar,"  and  be  then  filed  at  the  Re-  PJ^^®" 

port  Office,®  and  a  note  thereof  made  on  the  order,  by  the  Clerk  of  admlaaiona. 
Reports.^ 


Section  IL  —  The  Onus  Probandi, 

Having  ascertained  what  matters  are  to  be  considered  as  admitted 
between  the  parties,  cither  by  the  pleadings  or  by  agreement,  the 
next  step  is  to  consider  what  proo&  are  to  be  adduced  in  support 
of  those  points  which  are  not  so  admitted.' 

In  considering  the  question  of:  what  matters  are  to  be  proved   Omu 
'in  a  cause,  the  first  point  to  be  ascertained  is,  upon  whom  the  bur-  P*"*^^**^' 
den  of  .the  proof  lies  ?    And  here  it  may  be  laid  down,  as  a  gen-  ^^^  }„  g^„ 

eral  upon  the 

1  Marsha]!  «.  Cliff,  4  Camp.  N.  P.  183;  *  Reg.  Regul.   16  March,  1860,  r.  88.    party  aaeert- 

buticroaybe  doubted  whether  it  ie  not  For  form  of  entering  admissious,  see  Se-    ing  the 

necessHry,  in  Chancery,  that  nil  adiuis-  ton,  24.                                                         amrmatiTO. 

Bionashtmld  be  in  writing,  see  Ord  III.  U.  *  Ord.  I.  44. 

s  Barker  o.  Dixie,  Kep.  t.  Hardwicke.  7  Qrd.  XXIII.  28. 

964.    Aa  to  the  present  law,  with  nptrd  >  Ttie  rules  of  evidence  are  the  same  in 

to  husband  and  wife  giving  evidence  tor  or  Courts  of  £quity  as  in  Courts  of  Law, 

against  each  other,  see  16  &  17  Vic  c.  88.  Morrison  o.  Hart,  2  Bibb,  5;  LemiiPier  «. 

<    Owen  t.  Thomas,  8  M.  &   K.  858,  Burckhart,  2  Bibb,  28 ;  Dwight  v.  Pome- 

867;  see,  however,  Ornnge  «.  Pickford,  roy,  17  Mass.  808;  Keed  v.  Clark.  4  Mon- 

and  Tnompson  v.  Webster,  cited  Seton,  roe,  20;  Stevens  v.  Cooper,  1  Jonn.  Ch. 

16;  seealso/wff,  p.  880,  and  Chap.  XXV.  426;  Baugh  v.  Ramsey,  4  Monroe,  187; 

Searing  Came*,  Eveleth  v.  Wil»on,  16  Mass.  109. 

«  21  &  22  Vic  c  27,  §  7;  see  pott,  p. 
S79. 

VOL.  L  64 


850 


ETIDENGE. 


C.  XXIL  §  2. 


Where  a 
primd  facie 
case  is  made, 
onus  probanm 
is  upon  the 
opposite 
party; 

as  a  person 
disputing  a 
deed  or 
instmment 


eral  proposition,  that  the  point  in  issue  is  to  be  proved  by  tbe 
party  who  asserts  the  affirmatiye,  according  to  the  maxim  <^  the 
Civil  Law:  "'JEi  incumbit  probatio  qui  dicity  non  qui  ntgaC^ 
This  rule  is  common,  as  well  to  Courts  of  Ekjuity  as  to  Conrti  of 
Law :  and  accordingly,  when  a  defendant  insists  upon  a  porckaee 
for  a  valuable  consideration,  without  notice,  the  fact  of  the  defend- 
ant, or  those  under  whom  he  claims,  having  had  notice  of  the 
plaintiff's  title,  must  be  proved  by  the  plaintiff.'  So  where  a/aw 
coverty  having  a  separate  property,  had  joined  with  her  husband  in 
a  security  for  money  which  it  was  the  object  of  the  bill  to  recowr 
from  her  (her  husband  being  dead),  and  the  defendant,  by  her 
answer,  admitted  that  she  had  signed  the  security,  but  alleged  that 
she  had  done  so,  not  of  her  own  free-will,  but  under  the  influence 
of  her  husband.  Sir  John  Leach  M.  R.  held,  that  it  lay  upon  the 
wife  to  repel  the  effect  of  her  signature,  by  evidence  of  undue  inflo- 
ence,  and  not  upon  the  plaintiff  to  prove  a  negatiye.* 

In  general,  it  may  be  taken  for  granted,  that  wherever  a  prim 
fade  right  is  proved,  or  admitted  by  the  pleadings,  the  omu  pro- 
bandi  is  always  upon  the  person  calling  such  right  in  questkn.* 
And  here  it  may  be  observed,  that  a  Court  will  always  treat  a 
deed  or  instrument  as  being  the  thing  which  it  purports  to  be, 
unless  the  contrary  is  shown ;  and,  therefore,  it  is  incumbent  npcn 
the  party  impeaching  it,  to  show  that  the  deed  or  instrument  ia 
question  is  not  what  it  purports  to  be ;  thus,  where  a  bond,  whidi 
was  upon  the  face  of  it  a  simple  money  bond,  was  impeached  » 
being  intended  merely  as  an  indemnity  bond,  it  was  held,  that  the 
burden  of  proving  it  to  be  an  indemnity  bond,  lay  on  the  party 


1  On  this  sabjectf  see  the  following 
works  on  evidence :  1  Phillips,  652 ;  Tay- 
lor, §  887  et  teq. ;  Best,  §  271;  Greslejr, 
888;  Starkie,  586;  Powell,  180.  This  is 
a  rule  of  convenience,  Adopted,  not  be- 
cause it  is  impossible  to  prove  h  negative, 
but  because  a  negative  does  not  Homit  of 
the  direct  and  simple  proof  of  which  the 
affirmative  is  capable.  1  Greenl.  Ev.  §  74; 
Dranquet  v.  Prudhomme,  8  La.  88,  86; 
see  1  Stark.  Ev.  (5th  Am.  ed.)  862-866; 
1  Phil.  Ev.  194-200;  2  Phil.  Ev.  (Co wen 
&  HilPs  notes,  ed.  1889)  475  et  ieq,; 
Phelps  V,  Hartwell,  1  Mass.  71 ;  BUney  o. 
Sargeanr,  1  Mass.  885 ;  Loring  v.  Steinman, 
1  Met.  204,  211;  Phillips  «.  Ford,  9  Pick. 
89.  RegHrd  U  to  be  had  in  this  matter  to 
the  substance  of  the  issue  rather  than  to 
the  form  of  it ;  for  in  many  cases  the  party, 
by  making  a  slight  change  in  his  plending, 
may  giVe  the  issue  a  negHtive  or  affirma- 
tive form,  at  his  pleasure.  1  Greenl.  Ev. 
§  74.  To  this  general  rule,  that  the  bur- 
den of  proof  is  on  the  party  holiiing  the 
affirmative,  there  are  some  exctptions. 
1  Greenl.  Ev.  §  78.  One  class  ot  these 
exceptions  will  be  found  to  include  those 


cases  in  which  the  part^-  groandshiii^ 
of  action  upon  a  negative  allqiatioa,  v& 
where  of  course  the  establishiocot  ot  tliii 
negative  is  an  essential  elemeot  of  A 
case.  1  Greenl.  £v.  §  78;  Lane  f.  (Tpn- 
bie,  12  Pick.  177;  Kerr  t?.  FfeefBaBrt^ 
Miss.  (4  George)  292.  So  where  the  v^ 
alive  allegation  involves  a  charge  ot'oiB- 
inal  neglect  of  duty,  whether  officii  f- 
otherwise;  or  fraud;  or  the  wrongAii  Ha- 
lation of  actual  lawful  p«)sse«i^ioo  of  \t^ 
erty,  the  parry  milking  the  aUegation  di^ 
prove  it.  1  Greenl.  Ev.  §  M  Tbwe  ii 
no  difference  in  respect  to  the  bartkB  d 
proof,  between  proceedings  at  Lav  pit 
m  Equity;  in  both  the  p.^rtr  maiataiBilK 
the  affirmative  of  the  issm  has  it  oi< 
upon  him.  Pusey  v.  Wright,  SI  Peaa 
St.  887.  A  party  in  Equity,  pkwSst 
matter  in  avoidance,  takes  npoB  hiaowJ 
the  burden  of  proof  of  the  oMttcr  » 
pleaded.    Peck  r.  Hunter,  7  Ind.  tt&. 

3  Eyre  v.   Dolphin,  2  BhII  &  B  M; 
Saunders  v,  Leslie,  ib.  515;  ante,  p.  IH 

<  Field  V.  Sowle,  4  Ross.  113. 

«  Banbury  Peerage,  1 S.  &  S.  IsS,  Ui^ 
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impeaching  it.^    So,  if  a  party  claims  two  legacies  under  two  differ-  C.  xxn.  S  a. 
ent  instruments,  the  burden  of  showing  that  he  is  only  entitled   ^*    r    — ' 
to  one,  will  lie  upon  the  person  attempting  to  make  out  that  prop- 
osition :  for  the  Court  Mrill  assume  that  the  testator  having  given 
the  two  legacies  by  different  documents,  meant  to  do  so,  till  the 
contrary  is  established.^ 

Indeed,  in  all  cases  where  the  presumption  of  Law  is  in  favor  of  whero  pn- 
a  party,  it  will  be  incumbent  on  the  other  party  to  disprove  it :  romption  of 
though  in  so  doing  he  may  have  to  prove  a  negative,*  therefore,  &vorofoDe 
where  the  question  turns  on  the  legitimacy  of  a  child,  if  a  legal  mar-  fJ^J^  ^ 
riage  is  proved,  the  legitimacy  is  presumed,  and  the  party  assert-  proof  must  be 
ing  the  illegitimacy  ought  to  prove  it  *  for  the  presumption  of  Law  o^^r,  * 
is,  that  a  child  bom  of  a  married  woman  whose  husband  is  within 
the  four  seas,  is  legitimate,  unless  there  b  irresistible  evidence 
against  the  possibility  of  sexual  intercourse  having  taken  place.^ 

It  is  important,  in  this  place,  to  notice,  that  in  cases  where  it  is  where  an 
sought  to  impeach  a  will,  or  other  instrument,  on  the  ground  of  '"^t^^^^^S" 
insanity,  the  rule  as  to  the  onusprobandiis:  that  ^  where  a  party  insanity,  &c.; 
has  ever  been  subject  to  a  commission,  or  to  any  restraint  permit- 
ted by  Law,  even  a  domestic  restraint,  clearly  and  plainly  imposed 
upon  him  in  consequence  of  undisputed  insanity,  the  proo^  show- 
ing sanity,  is  thrown  upon  him.*     On  the  other  hand,  where  in- 
sanity has  not  been  imputed  by  relations  or  friends,  or  even  by 
common  fame,  the  proof  of  insanity,  which  does  not  appear  to  have 
ever  eidsted,  is  thrown  upon  the  other  side :  ^  which  is  not  to  be 


1  Nicol  V.  Vanghan,  6  Bligh  N.  R  104; 
1  01.  &  K.  49. 

>  Lee  V.  P.iin,  4  Hare.  216;  Uooley  v, 
Hatton,  2  Dick  461.  Where  two  legHcies 
are  givei^  to  the  same  legatee,  by  tiie  same 
instrument,  the  presumption  is  the  other 
tuy.     lb.  462. 

*  Whenever  there  is  a  presumption  that 
A  fact  exiscs,  he  who  mukes  an  alienation  to 
the  contrary  must  prove  it.  Higdon  v. 
Uigdon,  6  J.  J.  Marsh.  61.  Deeds  are 
pre^iumed  to  be  delivered  on  tbe  day  of 
tueir  date.  An  allegation^>f  another  day 
must  be  proved.     Jbul 

*  1  *»hiL  on  Evid.  197;  1  Greenl.  Ev. 
{  81.  *  So  where  infancy  is  alleged.  Ibid. 
3So  in  case  a  party  once  proved  to  be  living 
is  alleged  to  oe  dead,  the  presumption  of 
life  not  yet  being  worn  out  by  lapse  of 
time;  ihe  burden  of  prouf  is  on  the  party 
making  the  allegation,  notwithstanding  its 
negative  character.    Ibid, 

6  Head  v.  Head,  1  S.  &  S.  160;  T.  &  B. 
188;  set)  al<<o  Buiy  v.  Philip >t,  2  M.  &  K. 
849,852;  Hargrave  «.  Hargrave,  9  Beav. 
662;  lOJur.  957;  Hlowesv.  Uossey,  2  Dr. 
&S.  146;  8Jur.  N.S.852,V.C.K.;  Atch- 
ley  v.  Sprigg,  10  Jur.  N.  S.  144,  V.  C  K. 
As  10  other  instances  of  presumptions  of 
law,  see  the  following  works  on  evidence: 


1  Phillipe,  467  et  ieq. ;  Taylor,  §  61  e< 
aeq.;  Best,  §  806  ei  atq,;  Gresley,  478; 
Powell,  47. 


0  Where  one  is  under  guardianship  as 
wm  compot^  the  presumption  is  chat  he  is 
incapable  of  making  a  will.  Breed  «. 
Pratt,  18  Pick.  116.  Yet  this  does  not 
prevent  his  making  a  wiil  if  his  mind  is 
actually  sound.  IbicT;  Stone  o.  Damon,  12 
Mass.  488;  2  Greeiil.  Ev.  %  690;  Crown- 
ingshield  v.  Crowiungshield,  2  Gray,  681; 
set»  Stewart  v.  Lispeuard,  26  Wend.  266. 
The  commission  ot  suicide  by  the  testator 
is  not  conclusive  evidence  of  insanity. 
Brooks  V,  Barrett,  7  Pick.  94;  Duffield  v. 
Bobeson,  2  Uurring.  588;  see  2  Greenl. 
Ev.  §§  689,  690. 

7  See  2  Greenl.  Ev.  §§  689,  690;  Phelpe 
V,  Hart  well,  1  Mass.  71;  Hubbard  o.  Hub- 
bard, 6  Mass.  897 ;  Breed  v.  Pratt,  18  Pick. 
116;  Rogers  v.  Thomas.  1  B.  Monroe, 
894;  Morse  v.  Slason,  18  Vta96;  Jackson 
V.  King,  4  Qoweu,  207;  Stevens  v.  Van 
Cleve,4  Wash.  C.  C.  262;  Burton  «.  Scott, 
8  Band.  899;  Jackson  v.  Van  Duseo,  6 
John.  144 ;  Iloge  «.  Fisher,  1  Peters  C  C 
168;  Pettesv.  Buigham,  10  N.  U.614;  Ger- 
rish  «.  Mason,  22  Maine,  488;  Brooks  v. 
Barrett,  7  Pick.  94,  99;  Commonwealth 
9.  Eddy,  7  Gray,  688;  Baxter  «.  Abbott, 
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where  a  lacid 
mterval  is 
alleged. 


C.  XXII.  i  8.  made  ont  by  rambling  throu^  the  whole  life  of  the  party,  but  must 
be  applied  to  the  particular  date  of  the  transaction.^ 

It  has  also  been  held,  that  where  general  lunacy  has  been  estab- 
lished, and  a  party  insists  upon  an  act  done  during  a  lucid  interval, 
the  proof  is  thrown  upon  the  party  alleging  the  lucid  interval ;  and 
that,  in  order  to  establish  such  an  iilterval,  he  must  prove  not 
merely  a  cessation  of  violent  symptoms,  but  a  restoration  of  mind 
to  the  party,  sufficient  to  enable  him  to  judge  soundly  of  the  act.^ 

It  may  also  be  stated,  generally,  that  whenever  a  person  obtainB 
by  voluntary  donation  a  benefit  fi'om  another,  the  onus  probancU  is 
upon  the  former,  if  the  transaction  be  questioned,  to  prove  that  the 
transaction  was  righteous,*  and  that  the  donor  voluntarily  and  de- 
liberately did  the  act,  knowing  its  nature  and  effect.  Moreover, 
where  the  relation  of  the  parties  is  such  that  undue  influence  might 
have  been  used,  the  onus  proband^  to  show  that  such  influence  was 
not  exerted,  is  upon  the  person  receiving  the  benefit.^ 


Where  A 
▼olimtaiy 
doDAtion  is 
impeached. 


Section  III. — Confined  to  Matters  in  Issue, 


Facts,  not  It  is  a  fundamental  maxim,  both  in  this  Court  and  in  Courts  of 

"j*^i^****  Law,  that  no  proof  can  be  admitted  of  any  matter  which  is  not 

cannot  Be 
prored; 


noticed   in   the   pleadings.*^     This  maxim  has  been  adopted,  in 


7  Gray,  71.  Under  the  statates  of  Massa- 
chusetts, it  has  been  held  that  the  burden 
of  proving  the  sanity  of  the  testator  is 
npon  him  who  offiui  the  will  for  probate^ 
Crowningshield  9.  Crowninfi:shield,  2  Graj, 
624;  see  Com»tock  v.  Hadlyme,  6  Conn. 
261.  But  in  the  absence  of  evidence  to 
the  contrary,  the  I^^l  presumption  is  in 
&vor  of  the  sanity  ot  the  testator.  Baxter  v. 
Abbott,  7  Gray,  71;  see  the  notes  on  this 
subject  of  presumption  of  sanity  on  proof 
of  wills  in  1  Jarman  Wills  (4th  Am.  ed.), 
75-81.  If  it  is  slleeed  that  the  testator  had 
no  knowledge  of  the  cogtents  of  the  will  he 
has  executed,  or  that  he  was  induced  to 
execute  it  by  misrepresentation,  the  bur- 
den of  proof  IS  on  those  who  object  to  the 
wiU.    Pettes  v.  Bingham,  10  N.  H.  514. 

1  White  V.  Wilson,  18  Yes.  87,  88;  and 
see  the  Attorney-General  v.  Pamther,  8 
Bro.  C.  C.441,  448;  Jacobs  v,  Bichards, 
18  Bear.  800;  18  Jur.  527. 

9  Hall  V.  Warren,  9  Yes.  605,  611; 
Clark  V.  B'isher,  1  Paige,  171;  Halley  «. 
Webster,  21  Maine,  461;  Boyd«.  £by,  6 
Watts,  66;  Jackson  «.  Yhu  Dusen,  5  John. 
144,  159;  2  Greenl.  £v.  §  689;  Goble  v 
Grant,  2  Green  Oh.  629;  Wbitenach  «. 
Sti^'ker,  1  Green  Ch.  8;  Duffield  v.  Robe- 
son, 2  Harring.  875;  Harden  v.  Hays, 
9  Barr,  151;  1  Jarman  Wills  (4th  Am. 
ed. ),  67  et  teq,,  and  notes ;  Jencks  «.  Pro 
bate  Court  2.  £.  I.  255.  The  rule  does 
not  apply  to  a  case  of  insanity  cansed  ty 


riolent  disease.  Hix  o.  Whittemore,  4 
Met  545;  Townshend  v.  Townshend,  7 
Gill,  10. 

t  Cooke  V.  Lamotte,  15  Bear.  284. 

*  Hoghton  «.  Hoghton,  ib.  278;  Not- 
tidge  0.  Prince,  2  Giff-  246;  6  Jur.  N.  S. 
1066;  Walker  v.  Smith,  29  Beav.  894. 

«  whaley  v,  Norton,  1  Yeni.  484;  Goi^ 
donv.  Gordon,  8  Swanst  472;  Clarke  v. 
Tnrton,  11  Yes.  240;  Williams  v.  Llew#> 
hm,  2  Y.  &  J.  68:  Hsll  v.  Maltbr,  6 
Pri.  240,  259  ;  Powys  v,  Mansfield,  6  Sim. 
565;  see  Stonr  Eq.  PI.  §§  28,  267; 
Langdon  V.  Goddsrd,  2  Story,  267 ;  James 
V.  M^Keinon,  6  John.  548;  Lyon  v.  Tall- 
madge,  14  John.  501;  1  Phil.  Ky.  (Cowen 
&  Hiirs  ed.  1S89)  169  et  $eq,  and  notes,  2 
'  ib.  (Cowen  k  Hill's  notes)  429  tt  teg.  and 
cases  cited;  1  Greenl.  £▼.  §  51  e<  seo.  ; 
Gresley,  £q.  £y.  159  ti  teq.;  Barque  Chu-* 
san,  2  Stonr,  456 ;  Barrett  v.  Ss  iigeant,  18 
Yt  865;  Pinson  v.  Williams,  28  Miss.  (1 
Cush.)  64;  Kidd  «.  Manley,  28  Miss.  (6 
Cush.)  156;  Surget  v.  Byers,  1  Hemp.  715; 
Craigev.  Craige,6  Ired.  £q.  191;  Moores 
V.  Moores,  1  C.  £.  Grveu  (N.  J.),  275; 
Chandler  v.  Uerrick, 8  Stockt  (N.  J.) 497; 
Bumham  v.  Dnlling,  8  C.  £.  Green  (N. 
J.),  184.  Proofs  taken  in  a  cause  muat  bt 
pertinent  to  the  issue  in  that  cause,  secws- 
dum  aiUgata.  Underbill  o.  Yan  Cortiandi, 
2  John.  Ch.  889;  Parsons  «.  Ueston«  8 
StockL  (N.  J.)  155.  Evidence  relative  to 
matten  not  stated  in  the  pleadings,  nor 
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order  to  obviate  the  great  inconvenience  to  which  parties  would  C.  XXn.  §  a. 
be  exposed^  if  they  were  liable  to  be  affected  by  evidence  at  the    "^-^V"-*^ 
hearing,  of  the  intention  to  produce  which  they  had  received  no 
notice.    In  a  former  part  of  this  Treatise,  the  operation  of  this 
rule,  in  requiring  the  introduction  into  a  bill  of  every  fact  which 
the  plaintiff  intends  to  prove,  has  been  pointed  out.^    It  has  also 
been  shown,  that  the  same  rule  applies  to  answers,,  and  that  a 
defendant  who  has  put  in  an  answer,  cannot  in  strictness  avail 
himself  of  any  matter  in  his  defence  which  is  not  stated  in  his 
answer,  although  it  appears  in  his  evidence.^    In  certain  cases,  ezoepdonB: 
however,  evidence  of  particular  facts  may  be  given  under  general 
allegations,  and,  in  such  cases,  therefore,  it  is  not  necessary  that 
the  particular  facts  intended  to  be  proved  should  be  stated  in  the     j^      .. 
pleadings.'    The  cases  in  which  this  exception  to  the  general  rule  ter,  behavior, 
is  principally  applicable,  are  those  where  the  character  of  an  indi-  SaiS^m 
vidual,  or  his  general  behavior,  or  quality  of  mind  comes  in  que&-  question; 
tion :  as  where,  for  example,  it  is  alleged  that  a  man  is  non  com-       '"** 
poB^  particular  acts  of  madness  may  be  given  in  evidence,  and  not 
general  evidence  only  that  he  is  insane.^    So,  also,  where  it  is  or  a  habit  of 
alleged  that  a  man  is  addicted  to  drinking,  and  liable  to  be  imposed  ^^™^^t 
upon,  the  evidence  should  be  confined  to  his  being  a  dn^ikard, 
but  particular  instances  may  be  given.'    In  like  manner,  where  or  lewdness; 
the  charge  in  a  bill  was,  that  the  defendant  was  a  lewd  woman, 
evidence  of  particular  acts  of  incontinence  was  allowed  to  be  read.' 
In  cases  of  this  nature,  however,  it  is  necessary,  in  order  to  enti-  but  special 
tie  the  party  to  read  evidence  of  particular  facts,  that  they  should  p^tSrS 
point  directly  to  the  charge ;  and  therefore,  it  has  been  held,  that  ^«  general 
an  allegation  in  a  bill,  that  a  wife  had  misbehaved  herself  did  not  ^^^'^ 
imply  that  she  was  an  adulteress,  and  that  a  deposition  to  prove 
h6r  one  ought  not  to  be  read.^    And  so,  the  mere  saying  that  a 
wife  did  not  behave  herself  as  a  virtuous  woman,  will  not  entitle 
ber  husband  to  prove  that  she  has  committed  adultery,  unless  there 
is  an  express  charge  of  the  kind : '  for  the  virtue  of  a  woman  does 
not  consist  merely  in  her  chastity.' 
The  question,  how  far  particular  acts  of  misconduct  can  be  given  S?^°^ 

lUrly  wUhtn  their  general  allegations,  is  afford  a  groand  for  hiqairy,  before  a  final   ^??li^ 

impertinent,  and   cannot   be    made  the  decree.  cnaigea. 

foundation  of  a  decree.     Vansciver   v.  <  Moores  v.  Moores,  1  C.  E.  Green  (N. 

Bryan,  a  Beaaley  (N.  J.),  484;  and  see  J.).  276;  Hewett  «.  Adams,  50  Maine,  271, 

lie  foliowiug  works  on  evidence:  Taylor,  276;  Gresley  Eq.  Ev.  (Am.  ^)\%ltiuq,  ; 

f  289  €t  tea. ;  Best,  §  268  ti§tq. ;  Gresiej,  Story  Eq.  PI.  §f  28,  252. 

K80;  Powel,  220.  4  Clarke  v.  Periam,  2  Atk.  888,  840. 

1    Ante,  p.  826.  «  Ilnd. 

s  Ant€^  p-  711;  Smith  f>.  Clarke,  12  Yes.  *  CUrke  v.  Periam,  vbi  nfp.,  and  the 

177,  480.    From  the  case  of  the  London  casee  there  cited. 

ind   Birmingham  Railway  Company  o.  7  Hid, ;  Sidney .«.  Sidney,  8  P.  Wms. 

printer,  C  &  P.  67,  62,  it  neems,  that  a  269,  276;  1  C.  P.  Coop.  t.  Cott.  514,  n. 
act  brought  to  the  attention  of  the  Court  *  Lord  Donerail  v.  Lady  Donerail,  cited 

>y  the  evidence,  but  not  stated  upon  the  2  Atk.  888. 
lotwer,  will,  under  some  circumstances,  *  Per  Lord  Hardwicke,  in  2  Atk«  889. 
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C.  xxn.  §  8.  in  evidence  under  a  general  charge  of  misbehaidor,  appears  to  have 
-  T  — '  been  much  discussed  before  Lord  Talbot,  in  Wheeler  v.  Trotter :  * 
which  was  the  case  of  a  bill  filed  for  the  specific  performance  of  an 
agreement  to  grant  a  deputation  of  the  oflice  of  Registrar  of  the 
Consistory  Court;  and,  amongst  other  defences  set  up  by  the 
defendant's  answer,  it  was  alleged  that  the  plaintiff  was  not  en- 
titled to  the  assistance  of  the  Court  because  he  had  not  accounted 
for  divers  fees  which  he  had  received  under  a  deputation  author- 
izing him  to  execute  the  ofiice,  and  had  taken  several  fees  which 
were  not  due,  and  concealed  several  instruments  and  writings 
belonging  to  the  office.  Upon  the  defendant's  attempting  to  read 
proofs  as  to  the  misbehavior  alleged  in  such  general  terms  by  his 
answer,  it  was  objected,  on  the  part  of  the  plain ti^  that  the 
charges  were  too  general,  as  the  plaintiff  could  not  tell  what  proof 
to  make  against  them,  unless  he  examined  every  particular  fee  he 
had  received,  and  also  every  instrument  that  had  come  to  his 
hands ;  and  that  the  defendant  should  have  pointed  out  the  par- 
ticular facts  in  his  answer,  so  that  the  plaintiff  might  be  enabled 
to  know  how  to  clear  himself  by  his  proof;  and  the  case  wag 
assimilated  to  that  of  an  action  at  Commop  Law  for  a  breach  of 
covenant  to  repair,  where,  if  the  defendant  pleads  that  he  left  the 
premises  in  repair,  the  plaintiff  must,  in  his  replication,  show 
particularly  what  part  is  out  of  repair ;  and  to  an  indictment  for 
barratry,  which  may  be  general,  yet  the  prosecutor  is  always 
obliged  to  give  the  defendant  a  list,  upon  oath,  of  the  particular 
matters  that  are  intended  to  be  proved  :  but  the  Lord  Chancellor 
held,  that  although  the  matters  intended  to  be  proved  might  have 
been  more  precisely  put  in  issue,  by  enumerating  the  particular 
facts,  yet,  as  they  were  not  intended  to  charge  the  plaintiff  with 
any  particular  sums  received  more  than  were  accounted  for,  butlto 
show  a  general  misbehavior  of  the  plaintiff  in  his  office,  so  that  a 
Court  of  Equity  should  not  help  him,  he  thought  that,  for  this 
purpose,  they  were  sufficiently  put  in  issue. 
Where  notice  ^^^  cases  in  which  evidence  of  particular  facts  may  be  given 
IB  charged,  under  a  general  allegation  or  charge,  are  not  confined  to  cases  in 
which  the  character,  or  'quality  of  mind,  or  general  behavior  of  a 
party  comes  in  issue.  The  same  thing  may  be  done,  where  the 
question  of  notice  is  raised  in  the  pleadings  by  a  general  allega- 
tion or  charge.  Thus,  where  the  defence  was  a  purchase  for  a 
valuable  consideration,  without  notice  of  a  particular  deed,  but,  in 
order  to  meet  that  case  by  anticipation,  the  bill  had  suggested 
that  the  defendant  pretended  that  she  was  a  purchaser  for  a  valu- 
able consideration,  without  notice,  and  simply  charged  the  con- 

1  8  Swanst  174,  n. 
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trary :  the  deposition  of  a  witness,  who  proved  a  conversation  to  C.  XXII.  §  3. 
have  taken  place  between  himself  and  a  third  person,  who  was   '•*"> — -^ 
the  solicitor  of  the  defendant,  and  the  consequent  production  of 
the  deed,  was  allowed  to  be  read  as  evidence  of  notice.^    In  such  the  (act  only 
a  case,  the  question  whether  the  party  has  notice  or  not,  is  a  feet,  ^^ue^  **"' 
which  should  be  put  in  issue,  but  the  mode  in  which  it  is  to  be 
proved  need  not  be  put  upon  the  record:   for  the  rule  that  no 
evidence  will  be  admitted,  in  support  of  any  facts  but  those  vhich 
are  mentioned  in  the  pleadings,  requires  that  the  facts  only  in- 
tended to  be  proved  should  be  put  in  issue,  and  not  the  materials  not  the 
of  which  the  proof  of  those  facts  is  to  consist.*    Thus,  in  a  case  of  JJ^"*^  ^ 
pedigree,  if  Robert  Stiles  is  alleged  to  be  the  son  of  John  Stiles, 
that  fact  may  be  proved  in  any  mode  which  the  rules  of  evidence 
will  allow,  and  it  is  not  necessary  to  state  that  mode  upon  the  record. 

It  is  upon  this  principle  that  documentary  evidence,  or  letters  Letters,  and 
themselves,  are  not  specifically  put  in  issue.*  Indeed,  a  party  may  mentary^**' 
prove  his  case  by  written  or  parol  evidence,  indifferently,  and  evidence 

*  J  a.  •  ^-  •  ^1         •  ^1  T^   •     admitted  as 

IS  under  no  more  restnctions  m  one  case  than  m  another.     It  is  evidence, 
not  necessary  to  put  every  written  document  in  issue;*   thus,  ^^•g'Jijf"*^ 
where  a  bill  charges  an  agreement  for  the  pui^pose  of  establishing  noticed  in  the 
a  lien,  the  general  rule  has  been  laid  down  that  whatever  would  ^  «^">€»- 
be  evidence  of  the  agreement  at  Law  is  evidence  in  £quity ;  sub- 
ject to  this :  that  if  one  party  should  keep  back  evidence  which 
the  other  might  explain,  and  thereby  take  him  by  surprise,  the 
.  Clourt  will  give  no  effect  to  such  evidence,  without  first  giving  the 
party  to  be  affected  by  it  an  opportunity  of  controverting  it.* 

Although  letters  and  writings  in  the  hands  of  a  party  may  be  Letters  not,  in 
proved  and  used  as  evidence  of  facts,  yet,  if  they  are  intended  to  ^^JSmis-"*^ 
be  used  as  admissions  or  confessions  of  facts  by  the  opposite  party,  sions^  if  not 
they  ought  to  be  mentioned  in  the  pleadings,*  in  order  that  the  jS*Sie^"*^ 
party  against  whom  they  are  intended  to  be  read,  may  have  an  ple«iing»« 
opportunity  to    meet    them  by  evidence   or  explanation.'      In 
M^Mahon  v.  BwrcheU^  however,  Lord  Cottenham  allowed  certain 
letters  to  be  used  as  evidence  of  admissions,  though  not  men- 
tioned in  the  pleadings:   observing,  that  ^he  could  not  go  the 
•length  of  saying  that  evidence  of  an  admission  was  not  admissible, 
merely  because  it  was  not  put  in  issue.^ 

This  principle  is  not  confined  to  writings,  but  applies  to  every  Same  rule 

applies  to  all 


1  Hughes  «  Qamer,  2  Y.  &  C  Ex.  828,      o.  De  Cola,  7  Paige,  182;  Kello|nro.  Wood, 
886.  6  Paige,  678. 


ions. 


*  Blacker  «.  Phepoe,  1  Mull.  864;  see  >  Malcolm  o.  Scntt,  8   Hare,  68;  S.  C. 
orr  Ko.  PL  §§  28,  262,  268,  266,  a.                nam,  Scott  v.  Malcolm,  8  Jur.  1069. 

*  Ibid.  *  Houliiitch   v.  Marquis  of  Doi>egaI,  1 


Storr  Ko.  PL  §§  28,  262,  268,  266,  a.  wm,  Scott  v.  Malcolm,  8  Jur.  1069. 

*  Ibid.  *  Houliiitch   v.  Marquis  of  Doix 

«  Per  Sir  Anthony  Hsrt,  in  Fitzgerald       Moll.  864;  Whitley «.  Martin,  8  BeaV.  226. 


•  rer  sir  Ancnonv  Hsrt,  in  ritzgernia       Moll.  804;  wnitiey«.  Jiiartin,  SiSeav.  226. 
V.  O* Flaherty,  1  Moil.  850;  see  aUo  Lord  7  Blacker  «.  Phepoe,  wMsvp. 

Cranstown  «.  Johnston,  8  Yes.  170,  176;  «  8  Phil.  127,  188;  1  C.  P.Ckrap.  t.  CoU. 


Dey  9.  Daiiham,  2  John.  Ch.  188;  Pardee      476. 
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Conversa- 
tions, when 
reliea  ujpon  as 
confessions, 
must  be 
stated  in  the 
pleadings; 


bat  not  where 
the  conversa- 
tion is  in 
itself  evidence 
of  the  &ct. 


Snbstance  of 
the  case  must 
be  proved ; 


but  only  so 
much  of  the 
allegations  as 
will  entitle 
the  plaintiff 
to  a  decide. 


case  where  the  admission  or  confession  of  a  party  is  to  be  made 
use  of  against  him ;  thus,  it  has  been  held,  that  evidence  of  a  con- 
fession by  a  party  that  he  was  guilty  of  a  fraud,  could  not  be  read: 
because  it  was  not  distinctly  put  in  issue.^  So,  also,  evidence  of 
alleged  conversations  between  a  witness  and  a  party  to  the  suit, 
in  which  such  party  admitted  that  he  had  defrauded  the  other, 
was  rejected:  because  such  alleged  conversations  had  not  been 
noticed  in  the  pleadings.*  "  No  man,"  observes  Sir  Anthony  Hart^ 
"  would  be  safe,  if  he  could  be  affected  by  such  evidence.  •  Lord 
Talbot  said,  long  ago,  that  if  you  are  to  oust  a  defendant  for  fraud 
alleged  against  him,  and  the  fraud  is  proved  by  the  acknowledg- 
ment of  the  defendant  that  he  had  no  right  to  the  matter  in  litiga- 
tion, the  plaintiff  must  charge  that,  on  the  record,  to  give  him  the 
opportunity  to  deny  or  explain  and  avoid  it."  • 

It  is  only  when  conversations  are  to  be  used  as  admissions,  that 
the  rule  which  requires  them  to  be  stated  on  the  record  applies- 
Where  the  conversation  b  in  itself  the  evidence  of  the  fact,  it  need 
not  be  specially  alluded  to :  as  in  the  case  of  Hughes  v.  Ghamer^ 
where  the  notice  was  communicated  to  the  defendant  by  a  oonver* 
sation,  which  was  made  use  of  to  prove  the  fact  of  the  conversa- 
tion having  taken  place,  and  not  as  an  admission  by  the  party  that 
he  had  received  notice. 

Another  rule  of  evidence,  which  may  be  noticed  in  this  place, 
is,  that  the  substance  of  the  case  made  by  the  pleadings  must  be 
proved ;  that  is,  all  the  facts  alleged  upon  the  pleadings  which  are 
necessary  to  the  case  of  the  party  alleging  them,  and  which  are 
not  the  subject  of  admissions,  either  in  the  pleadings  or  by  agree- 
ment, must  be  established  by  evidence."  In  the  case  of  a  plaintiff 
however,  it  is  sufficient  to  prove  so  much  only  of  the  allegations 
in  the  bill  as  are  necessary  to  entitle  him  to  a  decree.^    Thus, 


1  Hall  «.  Maltbv,  6  Pri.  240;  MnlhoUand 
V.  Hendrick,  1  Moll.  869. 

9  Farrell  «. ,  1  Moll.  868;  M*Mahon 

V,  Burchell,  2  Phil.  127;  1  C.  P.  Coop.  t. 
Cott  476;  Langley  «.  Fisher,  9  Beav.  90, 
101;  Graham  v.  Oliver,  8  Beav.  124,  129. 
But  it  has  been  held  in  the  United  States 
by  Mr.  Justice  Stonr,  upon  full  considera- 
tion, that  the  confessions,  conversHtionn, 
and  admissions  of  the  defendant  need  not 
be  expressly  charged  in  a  bill  in  Equity,  in 
order  to  enable  the  plaintiff  to  use  them  in 

Sroof  of  factfl  charged,  and  in  issue  therein, 
mith  V.  Bumham,  2  Sumner,  612;  Jen- 
kins r.  Eldredge,  8  Story,  188, 288, 284 ;  see 
Story  Ea.  Pl.^  266,  a,  and  note;  Brown 
«.  Chamoers,  Hayes  Exch.  697 ;  Malcolm 
V.  Scott,  8  Hare,  89,  68:  Brandon  v.  Cabin- 
ess,  10  Ala.  166;  Camden  &  Amboy  R.R. 
Co.  o.  Stewart,  4  C.  E.  Green  (N.  J.),  848, 
846,  847. 
«  Farrell «. ,  uW  siy. 


4  2  T.  &  C.  Ex.  828,  886;  Graham  «. 
Oliver,  vJbi  nm. 

^  See  the  following  works  on  evidence: 
Tavlor,  §  178  et  »eq. ;  Best,  §  280  el  teg. ; 
Powell,  186  e<  stq. ;  1  Phil.  £v.  (Cowen& 
Hiirs  ed.  1839)  200  el  mo.  and  notes;  1 
Greenl.  Ev.  §  66  el  sear. ;  Oresley  Eq-  Ev. 
( Am.  ed. )  167  el  seg.  The  rule  at  Law,  that 
the  evidence  most  substantiMlly  support 
the  plaintiff's  declaration,  is  applicable  to 
bills  in  Chancery.  Moffet  v.  CUberts,  1 
Scam.  884:  Mansyv.  MaM>n,  8  Porter,  111; 
Shelby  «.  Shelby,  1  B.  Mon.  278;  Thomp- 
son V.  Thompson,  2  B.  Mon.  174 ;  Beers  v. 
Botsford,  18  Conn.  146;  Simplot  v  Sim- 
plot,  14  Iowa  (6  With.),  449;  Cbaffin  «. 
Kimball,  28  III.  86. 

*  See,  however,  Edney  «.  Jewell,  6  Mad. 
166,  where  an  unnecessary  statement  was 
required  to  be  proved.  Gredey  Eq.  Ev. 
(Am.  ed.)  167-169,172. 
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where  the  suit  is  for  an  account,  all  the  evidence  necessary  to  be  C.  XXII.  §  8. 
read  at  the  hearing  is  that  which  proves  the  defendant  to  be  an  '*'*  y*"— ^ 
accounting  party,  and  then  the  decree  to  account  follows  of  course; 
and  any  evidence  as  to  the  particular  items  of  an  account,  how- 
ever useful  they  may  be  in  a  subsequent  stage  of  the  cause,  would 
be  irrelevant  at  the  original  hearing.^  For  this  reason,  where  the 
suit  is  against  an  administrator,  or  an  executor,  all  that  it  is  neces- 
sary to  prove,  on  the  part  of  the  plaintiff  is,  that  the  defendant 
fills  and  has  acted  in  that  character.  This  point  was  much  dis» 
cussed  before  Lord  Gifford  M.  R.  in  JLdko  v.  Swvter}  There  the 
defendant,  who  had  principally  acted  as  executor  of  the  testator, 
admitted  that  he  had  received  personal  estate  of  the  testator  to 
the  amount  of  from  35,000/.  to  45,000Z. :  and  the  plaintiff  having 
gone  into  very  voluminous  evidence  to  show  how  much  of  the 
personal  estate  of  the  testator  had  come  into  the  defendant's  hands, 
in  oi'der  to  prove  that  he  had  received  assets  to  a  much  larger 
amount  than  that  admitted  by  the  answer,  proposed  to  enter  such 
evidence  as  read ;  but  the  Master  of  the  Rolls  would  not  permit  it 
to  be  done,  as  the  only  tendency  of  such  evidence  was  to  show  the 
state  of  the  account,  which  the  Court  itself  could  not  inquire  into, 
but  must  refer  to  the  Master,  as  the  proper  person  for  taking  the 
account.*  The  same  principle  was  afterwards  acted  upon,  by  the 
same  learned  Judge,  in  WaUeer  v.  Woodwardy^  where,  upon  a  bill 
for  an  account,  the  liability  to  account  having  been  admitted  by 
the  defendant,  he  had  entered  into  evidence  to  prove  items  of  his 
discharge,  but  was  not  suffered  to  read  them  at  the  hearing. 

Where,    however,   through    inadvertence    or    negligence,  the  whero  prooft 
plaintiff  has  omitted  to  prove  some  particular  feet  which  is' nee-  ?«fi«ent, 

^  ,  .  ,       ^  .  ...  .     1  .       leave  some- 

essary  to  support  his  case,  the  (Jourt  sometimes  will  permit  him  times  given 

ib  supply  ther  defect,  by  giving   him   leave  to   prove   the  fact  ^^f^ 

1  Gresley  Eq.  Ev.  168;  Dnbonr^  De  St.      ter,M  to  the  manner  of  taking  the  account, 
Colombe  o.  United  States,  7  Peters,  626,      and  the  principles  bv  which  ne  should  be 


626;  Hudson  o.  Trenton,  &c,  Manuf.  Co.,  governed  in  taking  it    The  decree  must 

1  C.  E.  Green  (N.  J.),  476;    Lockett  «.  direct  to  what  matters  the  account  shall 

Lockett,  L.  R.  4  Ch.  Ap.  886.    The  Court  extend,  nnd  in  decreeing  a  general  account, 

should  be  satisfied  that  the  plaintiff  is  en-  special  directions  will  be  rendered  proper 


titled  to  have  nn  account  taken.  If  the  and  necessary  bj  the  particular  circum- 
Court  is  satisfied  upon  that  point  the  prac-  stances  of  the  case.  Hudson  v.  Trenton, 
tice  is  to  refer  the  case  to  a  Master  to  state       &c.   Manuf.  Co.,  1  C.  E.   Qreen  (N.  J.), 


the  details  of  the  account,  and  ascertain  475, 477,478;  Izsrd  v.  Bodine,lStockt.(N. 

the  balance.    But  the  Chancellor  maj,  if  J.),  811;  Sharp «  Morrow,  6  Monroe,  800; 

be  sees  fit,  take  the  account  himself.    He  ttomsen  v.  Rem&en,  2  John.  Ch.  601. 

Dot  only  may,  however,  butoughttorefhse  '  1  Russ.  100, 102. 

an  account,  if  he  is  satisfied  upon  the  evi-  *  Hudson  v.  Trenton,  &c.  Manuf.  Co.,  1 

dence  that  nothing  is  due  the  pUintiff,  or  C.  E.  Green  (N.  J.),  476,  477. 

that  for  any  cause  nn  accdtant  ought  not  ^  1  Russ.  107, 110;  Smith  «.  Chambers, 

to  be  decreed.    Campbell  o.  Campbell,  4  2  Phil.  221,  226;  S.  G.  nam.  Chambers  «. 

Halst.  Ch.  (N.  J.)  748;  see  Wright  o.  Mc-  Smith,  11  Juc.  869;  see,  however,  the  ob- 

Kean,  2  Bea^ley  (N.  J.),  269.    Where  the  servations  of  .Sir  J.  Wigram  V.  C.  in  Tom- 

•vidence  has  been  taken  on  both  sides  be^  lin  v.  Tomlin,  1  Hare,  241, 246;  and  see  ib. 

fore  the  hearing,  without  objection,  it  may  ^41,  n- ;  see  also  Forsyth  «.  EUice,  2  M*N. 

be  used  hj  the  Court,  so  nr  as  mav  be  &  G.  209, 214. 
neceesaiy,  in  giving  directiona  to  the  Mas- 


858 


EVIDENCE. 


C.  xxn.  §  8.  omitted.*  This  is  frequently  done  in  the  case  of  wills  disposing 
of  real  estate,*  where  either  the  plaintiff  has  relied  upon  an 
admission  of  the  will  by  answer,  which  the  Court  thinks  not  sof- 
ficiently  full,*  or  where  the  absence  or  death  of  one  of  the  wit- 
nesses to  the  will,*  or  the  testator's  sanity,*  has  not  been  proved.* 
The  practice  of  the  Court,  in  this  respect,  is  not  confined  to  cases 
of  wills :  a  cause  has  been  ordered  to  stand  over,  for  the  purpose 
of  allowing  proof  of  the  due  execution  of  a  deed,  or  the  death  of  a 
party,'  or  the  fact  of  .trading;*  and  we  have  before  seen,*  that 
where  the  plaintiff  has  omitted  to  give  due  proof  at  the  hearing 
of  the  fact  of  the  defendant  being  out  of  the  jurisdiction,  he  baa 
been  allowed  to  prove  it.  So,  where  the  plaintiff  had  relied  upon 
the  admission  of  facts  by  the  answei*s,  and  it  was  held  that,  some 
of  the  defendants  being  married  women,  the  admissions  in  their 
answers  would  not  bind  them,  the  Court  of  Exchequer  allowed 
the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  supply  the 
requisite  proof  *^  And  where  the  evidence  read  at  the  hear- 
ing, to  prove  the  loss  of  a  deed,  was  held  not  sufficiently  strong  to 
entitle  the  party  to  read  secondaiy  evidence  of  its  contents,  Sir 
Thomas  Plumer  M.  R.  gave  the  plaintiff  leave  to  prove  the  loss 
of  the  deed  more  strictly." 

In  general,  orders  of  this  nature  are  made  upon  a  simple  appli- 
cation by  counsel  at  the  hearing  of  the  cause;  the  application 
may,  however,  be  made  before  the  hearing:"  in  which  case  it 
was  formerly  made  on  motion;"  or  by  petition;"  and,  it  is 
presumed,  may  now  be  made,  either  by  motion,**  or  by  summons 
in  Chambers."  Formerly,  when  the  evidence  in  causes  was  taken 
on  interrogatories,  the  plaintiff  was  permitted  to  exhibit  an  in- 
terrogatory to  prove  the  fact  desired;  now,  he  is  permitted  to 
prove  it,  either  vivd  voce^  or  by  affidavit." 

In  JEdney  v.  Jewell^''  the  Court,  instead  of  directing  an  inter- 
rogatory to  be  exhibited  to  prove  the  fact  omitted,  directed  an 


Application 
to  supply 
proof:  how 
made. 


Mode  of 
proof. 


Inquiry  into 
the  fact; 


1  See  Seton,  1118. 

3  Lechmere  v.  Brasier,  2  J.  &  W.  288; 
Chichester  v.  Chichester,  2«Bfav.  289. 

•  Potter  «.  Potter,  1  Ves.  8.  274;  Belt's 
Sup.  147;  and  »ee  Hood  o.  Pimm,  4  Sim. 
101, 110. 

4  Wood  V.  Stanej  8  Pri.  618. 

6  Abrams  v.  Winshup,  1  Rusa.  526; 
Wallis  o.  Hodgson,  ib.  527.  n.;  2  Atk.  56. 

«  See  Gresley  £q.  Ev.'(Am.  ed.)  132- 
188,  whei^  many  instances  are  given  of 
relief  in  cases  of  defects  or  omissions, 
whether  the^  are  brought  to  light  and  be- 
come material  in  consequence  of  something 
which  arises  unexpectedly  in.the  course  of 
the  proceedings,  or  were'  caused  by  acci- 
dent or  intidvertence. 

7  Moons  V.  De  Bemales,  1  Russ.  801. 
s  Lechmere  v.  Brasier,  vH  «^p. 


0  Ante^  p.  152;  Hughes  o.  Eades,  1  Hare, 
486,488;  6  Jur.  455. 

10  Hodgson  V.  Merest,  9  Pri.  56S. 

^  Cox  V  AUinghHm,  Jhc.  887,  841,  845. 

U  Douglas  V.  Archbutt,  23  Beav.  2^8. 

18  Attorney-General  9  Tburnan,2Cox,2. 

1^  Cox  v.  AiliuRham,  vbi  tup, 

u  See  16  &  16  Vic.  c.  80,  §  26;  15  &  16 
Vic  c.  86,  §  88.  For  forms  f^  notice  of 
motion  and  summons,  see  Vol.  III. 

16  See  18  &  14  Vic.  c.  35,  §28;  15  &  16 
Vic  c  86,  §§  «8-41;  Ord.  XIX.;  Ord.  5 
Feb.,  1861.  In  Smith  v.  Blackmnn,  cit«l 
Seton,  1117,  the  Court  would  not  allow  the 
testator^s  will  to  be  proved  at  the  hearing 
by  affidavit;  but  gave  leave  to  exhibit  an 
interrogatory  for  wat  purpose. 

IT  6  Mad.  165. 
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inquiry  into   the  fact:    and   it  seems  that,  in    some   cases,  the  C. xxn.§8. 
deficiency  of  proof  against  infants  may  be  supplied  in  the  same   ^^    t    — ' 
manner.*      It    is   not,  however,  the   practice  to  direct  inquiries  but  not  a*  to 
as  to  any  facts  which  are  the  foundation  of  the  relief:  such  as  the  wuch  are  the 
execution  of  a  will,  or  the  fact  of  trading.^    The  course,  in  such  J^^*^**°  ®* 
case,  is  to  order  the  cause  to  stand  over,  and  direct  the  proofii  to 
be  supplied :  in  which  case,  the  cause  must  be  again  set  down.* 
In  MiUer  v.  Priddon;  *  however,  where  the  plaintifife  claimed  to 
be  ther  children  of  a  certain  marriage,  but  did  not  prove  that  they 
were  so,  an  inquiry  was  directed. 

In  some  cases,  the  Court,  instead  of  ordering  the  cause  to  stand 
over  for  the  purpose  of  supplying  the  deficient  evidence,  will 
make  a  decree  as  to  all  that  part  of  the  case  which  is  in  a  situa^ 
tion  to  be  decided  upon,  and  give  liberty  to  prove  the  rest.  This  ^JJ  ^^^^  «"«> 
has  been  frequently  done  in  the  case  of  a  will,  where,  although  it  make  a  par- 
was  not  sufficiently  proved  to  affect  the  real  estate,  the  Court  has  ****  decree. 
decreed  an  account  of  the  personal  estate,  with  liberty  to  supply 
the  deficiency  of  proof*  In  Martin  v.  'Whichdo^  Lord  Cotten- 
ham,  in  reference  to  the  cases  on  this  subject,  said :  '^  It  is  im- 
possible to  reconcile  the  cases,  or  to  extract  any  principle  upon 
which  any  fixed  rule  can  be  founded.  The  Court  has' exercised 
a  wide  discretion  in  giving  or  refusing  leave  to  supply  the  defect 
of  evidence :  in  doing  which,  the  merits  of  the  case,  upon  the 
plaintiff^s  own  showing,  ought  to  have  a  leading  influence."  The 
last-mentioned  case  was  a  creditor's  suit,  where  the  plaintiff*  had 
taken  the  bill  pro  confesso  against  one  of  the  defendants,  who  was 
the  executor,  but  had  adduced  no  evidence  of  his  debt  as  against 
the  other  defendants,  who  were  the  devisees  of  the  testator's  real 
estate,  and  who  did  not  sufficiently  admit  the  debt ;  and  his  Lord- 
ship refused  to  allow  the  plaintiff  an  opportunity  of  going  into 
new  evidence  against  the  devisees,  and  dismissed  the  bill  with 
costs  against  them :  as  the  plaintiff,  on  her  own  statement,  ap- 
peared to  be  a  simple  contract  creditor,  suing  the  devisees  of  the 
real  estate  more  than  six  years  afler  the  debt  accrued :  although 
the  personal  representative  had  received  '  ample  assets,  and  a 
judgment  de  bonis  testcUoriSj  et,  si  non  de  bonis  propriis^  had  been 
obtained  against  him.  In  Davies  v.  Davies^  Sir  J.  L.  Knight 
Bruce  V.  C.  allowed  evidence  of  the  due  execution  of  a  will  to  be 
supplied ;  but  thought  that  the  defendants  were  entitled  to  have 

1  See  Quantock  0.  Ballen,  6  Mad.  81. 82 ;  of  Lord  Tmro  in  Fowler  «.  Rernal,  8  M*N. 

Gasco.vne  v.  Lamb,  11  Jur.  902,  V.  C  K.  B.  &  G.  600,  611;  16  Jnr.  1019,  1021. 

s  Lechmere  v.  Rrasier,  2  J.  &  W.  289;  ^  Lecbmere  «.  Brasier,  2  J.  &  W.  289; 

Holden  v.  Heam,  1  Benv.  446,  466;  Cbnp-  Roanitor  v.  Pitt,  2  Mad.  166. 

man  r.  Chapman,  13  Beav.  308.  *  C  &  P.  267,  261 ;  aee  alao  Simmons  «. 

*  Lecbmere  v.  Brasier,  ubi  ttm.  Simmons,  6  Hare,  860;  12  Jnr.  8, 11 ;  Wil- 

4  1  M'N.  &  G.  687 ;  and  see  oWnrations  liams  v.  Knipe,  6  Beav.  278,  276. 

7  8  De  G.  &  S.  698. 
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C.  xm.  5  i.  the  evidence  supplied  in  whatever  manner  they  might  elect ;  and, 
in  accordance  with  their  desire,  directed  the  plaintifii  to  iHingia 
action  of  ejectment.^ 


Section  IV.  —  OfOie  Effect  of  a  Varianoe. 


Of  variance 
between  the 
statement 
and  proof. 


Where  righti 
founded  on 
preecription. 


It  is  not  only  necessary  that  the  sabstanee  of  the  case  made  bj 
each  party  should  be  proved,  but  it  must  be  substandallj  tk 
same  case  as  that  which  he  has  stated  upon  the  record:'  fortbe 
Court  will  not  allow  a  party  to  be  taken  by  surprise,  by  the  other 
side  proving  a  case  different  from  that  set  up  in  the  pleadisgi' 
Thus,  the  specific  performance  of  an  agreement,  to  grant  a  lease 
for  three  lives,  cannot  be  decreed  upon  what  amounts  to  eTideooe 
of  an  agreement  to  grant  only  for  one  life.*  The  prindpki 
which  guide  the  Court,  in  matters  of  this  description,  are  deailj 
stated  by  Lord  Bedesdale,  in  his  judgment  in  DenUton  v.  IMif 
where  his  Lordship  observes,  that  the  general  practice  of  the 
Court  is  to  compel  parties,  who  come  for  the  execution  of  agree* 
ments,  to  state  them  as  they  ought  to  be  stated,  and  not  to  8e( 
up  titles  which,  when  the  cause  comes  to  a  hearing,  they  cannot 
support 

We  have  seen,  in  a  former  part  of  this  Treatise,  that,  in  bOk 
where  the  rights  asserted  are  founded  on  prescription,  a  oo&> 
siderable  degree  of  certainty  is  required  in  setting  out  the  pUis- 
tiff's  case  ;  *  to  which  may  be  added,  that,  in  general,  die  proof 
must  correq>ond  in  certainty  with  the  case  so  set  out.^  TboiH 
the  Court  of  Exchequer,  in  deciding  upon  tithe  questions,  vu 
in  the  habit  of  requiring  that  the  proof  of  a  modus  should  ^' 
respond  with  the  modus  as  laid  in  the  bill.^  And  so,  m  other 
cases,  where  particular  customs  are  prescribed  for,  the  evidence  i^ 


1  See  Seton,  \\V!^  where  the  cases  on 
the  subjeot  of  supplying  defective  evidence 
are  collected. 

SGresley  £q.   Ev.  (Am.  ed.)  170-178; 

1  Greenl.  £v.  §  68  e<  teq, ;  1  Phil.  Ev. 
(Cowen  &  Hill's  ed.  1889)  205  et  teq.  and 
notes;  Hobar.t  v.  Andrews,  21  Pick.  626, 
684;  Bellows  v.  Stone,  14  N.  H.  176;  Cro- 
thers  V.  Lee,  29  Ala.  887;  Bowman  o. 
O'Reilly,  81  Miss.  (2  George)  261;  Rev- 
nolds  V.  Morris,  7  Ohio  (N.  S.),  810;  Wil- 
liams V.  Starr,  6  Wis.  584;  Gumey  v.  Ford, 

2  Allen,  576;  Andrews  v,  Famham,  2 
Stockt.  (N.  J.)  91;  McWhorter  v.  McMa- 
han,  10  Paige,  886;  Sears  v.  Bamum,  1 
Clark,  189;  Simplot  v.  Simplot,  14  Iowa 
(6  With.),  449;  Feckhan  v.  Buffum,  11 
Mich.  629;  Holman  v.  Vallejo,  19Cal.  498; 
Singleton  v.  Scott,  11  Iowa  (8  With.),  589; 
Ohling  V.  Luitjens,  82  111.  28. 

*  As  to  variance  generally,  see  the  fol- 


lowing works  on  evidence:  1  PhilliptiSII 
et  teq, ;  I  aylor,  §  172  et  uq^ ;  Beat,§  ^i 
Gresley,  242;  Powell,  198. 

4  Lind^av  v.  Lynch,  2  Sch.  &  UC  1; 
see  also  tfortimes*  d.  Orchard,  2  \»-i- 
248;  Legb  v.  Haverfield,  5  Yes.  45S,  iS] 
Woollam  V.  Heam,  7  Ves.  SU;  Draixa 
0.  Little,  2  Sch.  &  I^.  11,  n.;  Sam  ^ 
Carroll,  2  Ball  &  B.  461;  Danieb  c  Diti- 
son,  16  Yes.  249,  256 ;  Stoiy  Eq.  Pl.§  V4, 
n. ;  Harris  v,  Knickerbocker,  5  Wead.  O^ 

<  2  Sch.  &  Lef.  II,  n. 

^  Afdey  p.  869. 

T  1  Greenl.  Ev.  §|  71,  72. 

9  Scott  V.  Fenwick,  8  Eagle  &  T.  ISKS 
Uhthoff  9,  Lord  Huntingfield,  2  &  Ml; 
cited  1  Pri.  287;  Prevoet  «.  Beoftt,  I 
Eagle  &  Y.  705;  1  Pri.  236;  Kdk** 
Yeysie,  8  Dow,  189;  2  Eagle  &T-  ^'* 
Miller  «.  Jackson,  1 Y.  &  J.  65. 
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in  general,  required  to  be  in  conformity  with  the  statement  in  the  C  XXII.§  4. 
pleadings.    In  T?ie  Dean  and  Chapter  of  Ely  v.  Warren^^  how-  ^"  ■  y    — ^ 
Bver,  Lord  Hardwicke  said,  thiat  the  Court  of  Chancery  would  not 
put  persons  to  set  forth  a  custom  with  so  much  exactness  as  is 
requisite  at  Law,  or  with  so  much  nicety  as  the  Court  of  Excheq- 
aer  expects. 

We  have  seen  before  that,  in  some  cases,  where  a  plaintiff  has  When  parol 
lUeged  a  different  agreement,  in  his  bill,  from  that  which  has  been  J^^^a 
ftdmitted  by  the  answer,  the  Court  has  permitted  the  plaintiff  to  contract  set 
imend  his  bill,  by  abandoning  the  first  agreement  and  insisting  "^' 
ipon  that  stated  upon  the  answer ; '  and  when  the  defendant  sets 
ip  a  parol  yariation  from  the  written  contract,  it  will  depend  on 
;he  particular  circumstances  of  each  case  whether  that  is  to  defeat 
^he  plaintiff's  title  to  specific  performance,  or  whether  the  Court 
^ill  perform  the  contract :  taking  care  that  the  subject-matter  of 
;hifl  parol  agreement  or  understanding  is  carried  into  effect,  so 
;hat  all  parties  may  have  the  benefit  of  what  they  contracted 
or.*  When,  however,  there  is  a  material  variance  in  a  written 
agreement,  it  is  the  ordinary  practice  to  dismiss  the  bill  with  costs, 
vithoHt  prejudice  to  the  plaintiff's  bringing  anew  bill.^  In  Morti- 
ner  v.  Orchard^  however,  where  the  plaintiff  had  prayed  the  spe- 
cific performance  of  an  agreement  stated  in  the  bill,  but  proved  a 
>arol  agreement  which  was  quite  different.  Lord  Rosslyn,  although 
le  thought  the  bill  ought  to  be  dismissed,  yet,  as  there  had  been  a 
martial  execution  of  some  agreement  between  the  parties,  by  the 
building  of  a  house,  directed  a  reference  to  the  Master,  to  settle  a 
ease  pursuant  to  the  agreement  confessed  in  the  answer. 

The  rules  which  have  just  been  discussed,  relate  to  the  general  Other  general 
im  or  tendency  of  the  proof  to  be  adduced.    There  are  other      ^' 
ules  relating  to  the  medium  of  proo^  independently  of  its  ten- 
lency,  which  might  properly  be  introduced  in  this  place,  such  as 
he  General  Rules :  that  the  best  evidence  which  the  nature  of  the  \^^^  evidence 
ase  admits,  ought  to  be  produced,  and  that  hearsay  of  a  fi^ct  is  °^^t  ^  P^o- 
Lot  admissible ;  but  a  discussion  of  these  rules  would  extend  this  he^^L  n^^ 
treatise  beyond  all  reasonable. limits.     The  reader  is,  therefore,  adnuMible. 
eferred  to  the  Treatises  on  the  Law  of  Evidence ;  ^  and  it  is  to  be  . 
bserved,  that  what  he  will  find  to  be  laid  down  in  any  of  those 


1  8  Atk.  190. 

>  Afdt^  p.  408;  Bellows  «.  Stone,  14  N. 
[.  175;  such  amendment  maj  be  allowed 
ren  after  a  hearing  upon  bill|  answer,  and 
eidence.     Ibid. 

*  London  and  Birmingham  Railway 
ompany  v.  Winter,  C  &  P.  62;  and  see 
iennon  v.  Glastonbuiy  Canal  Company,  1 
.  F.  Coop,  t  Cott  850;  C  P.  Coop.  42. 

^  Lindsay  «.  Lynch,  2  Sch.  &  Lef.  1 ; 


Woollam  9.  Hearn,  7  Yes.  211,222;  Denis- 
ton  0.  Little.  2  Sch.  &  Lef.  11,  n. 

•  2  Yes.  J.  248;  see  htory  £q.  PI.  §  894 
and  note. 

A  As  to  BEST  bvidbmcb:  see  1  Phillips, 
ChHD.  IX.;  Taylor,  $§  868-397;  Best, 
§§  87 >107 ;  Giesley,  247.  As  to  hbabsat  : 
see  1  Phillips.  Chap.  YIll.;  Tu/lor,  (§607- 
542;  Best,  §  497;  Hubback,  648-711; 
Gresley,  804-826;  Powell,  84-08. 
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C.  XXII.  §  6.  Treatises  to  be  the  rule  of  evidence  in  Courts  of  Law,  will  gener- 
ally be  applicable  to  cases  in  Courts  of  Equity.^ 


Section  V.  —  DocumerUary  Evidence  which  proves  itsdf. 


General  na- 
ture of  proofe. 


Documentary 
evidence : 

does  not 
include 
depositions  of 
witnesses; 


nor  evidence 
by  affidavit 


Division  of 

documentary 

evidence. 


Documents 
which  prove 
themselves : 

• 

copies  of  Acts 
of  Parlia- 
ment; 


Having  endeavored  to  direct  the  practitioner's  attention  to  the 
matters  which  it  will  be  necessary  for  him  to  prove  in  the  cause, 
the  next  thing  to  be  considered  is  the  evidence  by  which  such 
matters  are  to  be  substantiated.  This  evidence  may  be  either: 
I.  Documentary ;  or,  II.  The  testimony  of  witnesses. 

Documentary  evidence  consists  of  all  those  matters  which  are 
submitted  to  the  Court  in  the  shape  of  written  documents.  It  is 
not,  of  course,  intended  to  include  in  this  definition  the  depositions 
of  witnesses  examined  in  the  cause :  for  although,  by  the  practice 
of  Courts  of  Equity,  the  evidence  to  be  derived  from  the  parol 
examination  of  witnesses  is  set  down  in  writing,  and  brought  be- 
fore the  Court  in  that  form,  yet  this  does  not  vary  the  nature  of 
the  evidence  itself:  which,  being  spoken  by  the  witness  mvd  voce 
to  the  person  by  whom  he  was  examined,  does  not,  from  the  cir- 
cumstance of  its  being  committed  to  writing,  for  more  convenient 
use  before  the  Judge,  lose  its  parol  character.  Neither  is  it  in- 
tended to  include  evidence  by  affidavit :  which  is  now  the  most 
usual  form  in  which  the  evidence  of  the  witnesses  Lb  adduced. 
Such  evidence  is,  in  fact,  a  simple  and  easier  mode  by  which  the 
parol  evidence  of  witnesses  is  communicated  to  the  Court. 

Some  descriptions  of  documentary  evidence  are  admitted  by  the 
Court,  without  the  necessity  of  any  proof  being  gone  into  to 
establish  their  validity ;  whilst  others  require  the  support  of  parol 
testimony,  before  they  can  be  received.  It  is  proposed,  in  this 
section,  to  consider  documentary  evidence  of  the  first  description ; 
and,  in  the  next  section,  to  treat  of  documents  which  require  parol 
proof 

All  copies  of  public  or  private  Acts  of  Parliament,  purporting 
to  be  printed  by  the  Queen's  printer,  and  all  copies  of  the  journals 
of  Parliament,  and  of  Royal  proclamations,  purporting  to  be  printed 
by  the  Queen's  printer,  or  by  the  printers  of  either  House  of  Par- 
liament, are  admitted  as  evidence  thereof.*   And  it  is  to  be  observed. 


1  Manning  v.  Lechmere,  1  Atk.  468; 
Glynn  v.  Bank  of  England,  2  Ves.  S.  41; 
Morrison  v.  Hart,  2  Bibb,  6 ;  Lemaster  v. 
Burckhart,2Bibb,28;  Dwightv.  Pomeroy, 
17  Mnsd.  808;  1  Greenl.  £v.  §  98  et  ieq.; 
Gresley  £q.  £v.  (Am.  ed.)  218  el  uq. 

S  8  &  9  Vic.  c  118,  §  8;  18  &  14  Vic.  c. 
21,  §  7;  Taylor  on  £vid.  §§  1868,  1371, 


1872;  2  Phil,  on  Evid.  185, 194.  PriTate 
Acts  uf  Parliament,  not  priuted  by  the 
Queen's  printer,  are  proved  oy  an  examined 
copy,  compared  with  the  original  in  the 
Parliament  Office  at  Westminster.  Taylor, 
§  1388;  Hubback,  618;  see  1  GreenL  £t. 
§§  479, 482. 
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hat  copies  of  the  statutes  of  Great  Britain  and  of  Ireland  respec- 
ively,  before  the  Union,  are  received  as  conclasive  evidence  of  the 
everal  statutes,  in  the  Courts  of  either  kingdom.^ 

Exemplified  copies  of  records  in  other  Courts  of  Justice  under 
he  Great  Seal  of  Great  Britain,  or  under  the  seals  of  the  Courts 
hemselves,'  and  the  seal  of  the  Queen,  and  of  the  superior  Courts 
>f  Justice,  and  of  the  Courts  established  here  by  Act  of  Parlia- 
aent,  are  admitted  in  evidence,  without  extrinsic  proof  of  their 
genuineness.* 

In  like  manner,  all  proclamations,  treaties,  and  other  acts  of 
State,  of  any  Foreign  State,  or  of  any  British  colony :  and  all  judg- 
nents,  decrees,  orders,  and  other  judicial  proceedings  of  any 
Jourt  of  Justice  in  any  Foreign  State,  or  in  any  British  colony, 
knd  all  affidavits,  pleadings,  and  other  legal  documents  filed  or 
leposited,  in  any  such  Court :  may  be  proved  by  examined  or 
mthenticated  copies :  that  is  to  say,  in  the  case  of  a  proclamation, 
.reaty,  or  other  act  of  State,  the  authenticated  copy  must  purport 
.o  be  sealed  with  the  seal  of  the  Foreign  State  or  British  colony  to 
^hich  the  original  document  belongs ;  but  if  the  document  sought 
;o  be  proved  be  a  judgment,  decree,  order,  or  other  judicial  pro- 
ceeding of  any  Foreign  or  Colonial  Court,  or  an  affidavit,  pleading, 
)r  other  leading  document,  filed  or  deposited  in  any  such  Court, 
*he  authenticated  copy,  to  be  admissible  in  evidence,  must  purport, 
nther  to  be  sealed  with  the  seal  of  the  Foreign  or  Colonial  Court, 
A)  which  the  original  document  belongs,  or,  in  the  event  of  such 
Dourt  having  no  seal,  to  be  signed  by  the  Judge,  or  if  there  be 
nore  than  one  Judge,  by  any  one  of  the  Judges ;  and  the  Judge 
nust  attach  to  his  signature  a  statement  in  writing  on  the  said 


c.  xxn.  §  6. 


Joumab  of 
Parliament; 
and  Procla- 
mations. 

Copiefl  of  Bri- 
tiso  and  Irish 
statutes,  be- 
fore tiie 
Union. 

Copies  of 
records  under 
seal.' 

Forei^  and 
colonial  acts 
of  State, 
judgments, 
&c. 


1  41  Geo.  HI.  c.  90,  §  9;  1  OreenL  £▼. 
*  480;  Young  v.  Bunk  of  AlezMmiria,  4 
Jmnch,  888 ;  fiiddis  v,  James,  6  Binney, 
;21,  326;  GreslevEq.  £v.  (Am.  ed.)  302- 
105;  1  Pbil  £v.  (Cowen  &  Hill's  ed. 
839)  817  tt  ieg.  It  is  nU  the  duty  of 
iJourts  to  tak<)  judicial  notice  of  the  execn- 
ion  of  a  public  statute.  Canal  Company 
'.  Ritilroad  Company,  4  GiU&  J.  7;  see  1 
jretnl.  £v.  §  4bl.  In  MasHachusetts,  the 
(rinted  copies  of  nil  statutes,  acti,  and 
esolves  of  the  Commonwealth,  whether  of 
1  public  or  u  private  tiHtun;,  which  siiall 
m  published  under  the  authority  of  the 
;overnment,  hhall  be  admitted  as  sufficit-nt 
ividence  ther.'of,  in  all  Courts  of  Law,  and 
tn  all  occasions  whatever.  Geul.  Sts.  c 
81,  §  62 

As  to  the  proof  of  foreign  laws,  of  the 
awB  of  ciMer  States,  of  the  laws  of  Congress 
n  the  S<ate  Courts,  and  of  the  laws  of  the 
Uates  in  the  Courts  of  the  United  Sta*e», 
ee  1  Greenl.  Kv.  §§  486, 487, 488, 489, 490. 
n  Massnchusetts,  printed  copies  of  the 
Statute  Laws  of  any  other  State,  and  of 


the  United  States,  or  of  the  territories 
thereof,  if  purporting  to  be  published  under 
the  authority  of  the  respective  govern- 
ments, or  if  commonly  admitted  and  read 
as  evidence  in  their  dourts,  f-hall  be  admit- 
ted in  all  Courts  of  Law,  and  on  all  other 
occasions,  in  that  State,  hs  prima  Jade  evi- 
dence of  such  laws.  Genl.  Sts.  c.  131,  §  68. 
For  the  mode  of  authenticating  the  records 
and  judicial  proceedings  of  one  State  to  be 
used  in  the  Courts  of  other  States,  see  1 
GreenL  £v.  §§  504^06. 

2  See  1  Gi^enl.  Ev.  §  501. 

>  2  Phil,  on  Kvid.  197;  Taylor,  §§  409, 
1878;  1  Greenl.  £v.  $  503.  As  to  the 
proof,  of  British  treatien,  charters,  letters- 
paten  r,  grants  from  the  Crown,  pardons, 
and  commis-Hions,  see  Taylor,^  1871;  of 
the  genera]  records  of  the  realm,  iu  the 
custody  of  the  Master  of  the  Rolls,  see  1 
&  2  Vic.  c.  94,  §§  12,  13;  TaylOr,  §  1377; 
and  of  documents  belonging  to  the  C4iro- 
mon  Law  side  of  the  Court  of  Chancer)', 
see  12  &  18  Tic  c.  109,  §§  11, 18;  lav  lor, 
§  1886. 
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C.  XXII.  §  5. 


Foreign  law. 


Ireland. 


Begisten, 
and  certifi- 
cates of 
register,  of 
^tiflh 
vessels. 


Certified 
copies  or  ex- 
tract: when 
admissible  in 
evidence: 


copy,  "that  the  Court  whereof  he  is  a  Judge,  has  no  seal.**  And 
where  the  authenticated  copies  puiport  to  be  sealed  or  signed 
as  above  mentioned,  the  same  are  to  be  admitted  as  evidence,  in 
every  case  in  which  the  original  document  could  have  been  re- 
ceived in  evidence,  without  any  proof  of  the  seal,  where  a  seal  is 
necessary,  or  of  the  signature,  or  of  the  truth  of  the  statement 
attached  thereto,  where  such  signature  and  statement  are  neces- 
sary, or  of  the  judicial  character  of  the  person  appearing  to  have 
made  such  signature  and  statement.^ 

It  may  be  observed  here,  that  questions  of  Foreign  Law  are 
questions  of  fact,  which  must  be  determined,  in  each  case,  on  the 
evidence  adduced  in  it :  and  for  this  purpose,  a  decision  on  a  for- 
mer case,  or  the  evidence  then  made  use  of,  is  not  available.' 

Documents  which  are  admissible  without  formal  proof  in  Eng- 
land, are  also  admissible  in  Ireland,  and  vice  vend ;  *  and  snch 
documents  are  in  like  manner  admissible  in  Colonial  Courts.^ 

Registers  of  British  vessels,  and  certificates  of  register,  purport- 
ing to  be  duly  signed,  are  received  in  evidence  as  prima  facie 
proof  of  all  the  matters  contained  or  recited  in  such  register,  and 
of  all  the  matters  contained  or  recited  in  or  indorsed  in  such  cer- 
tificate of  registry,  without  proof  of  the  signature/ 

Whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence,  on  its  mere  production 
firom  the  proper  custody,  any  copy  thereof  or  extract  therefrom  is 


1  14  &  16  Vic.  c.  99,  $  7 ;  Taylor,  §§  1372, 
1898;  see  1  Greenl.  £v.  «  614.  If  the 
foreign  document  sought  to  be  proved  by  a 
copy  does  not  fall  within  the  language  of 
section  7,  evidence  must  be  given  that  it 
is  a  public  writing,  deposited  in  some  regis- 
try or  place,  whence,  by  th6  law,  or  the 
established  usage  of  the  country,  it  cannot 
be  removed ;  and  the  copy  must  then  be 
shown  to  have  been  duly  examined.  Tay- 
lor, {  1898. 

s  £arl  Nelson  v.  Lord  Bridport,  8  Beav. 
627,  664;  M'Cormick  v.  Garnett,  6  De  G., 
M.  &  G.  278 ;  and  see  Sussex  Peersgo 
Case,  11  CI.  &  F.  86;  Di  Sora  v,  Phillips, 
10  H.  L.  Ca.  624;  Taylor,  $§  1280,  1281, 
1870;  United  States  of  America  «.M'Kae, 
L.  R.  8  Ch.  Ap.  86,  86.  English  Courts 
may  now  ascertain  what  the  foreign  law  is, 
by  sending  cases  for  the  opinion  of  foreign 
Courts;  but,  unless  they  are  in  countries 
under  the  gt)vemment  of  the  Queen,  a  con- 
vention must  first  be  entered  into  with  the 
foreign  government  22  &  28  Tic.  c.  68; 
24  &  26  Vic  c.  11;  and  see  pott,  Chap. 
XXYII.  Trials  of  Questions  of  Fact.  It  is 
believed  that  no  such  convention  has  yet 
been  made.  In  Massachusetts,  the  unwrit- 
ten or  common  lawof  any  other  of  the  Uni- 
ted States,  or  of  the  territories  thereof,  may 
be  proved  as  facts  by  parol  evidence;  and 
the  books  of  reports  of  cases  adjudged  in 


their  Courts  may  also  be  admitted  at 
evidence  of  such  law.  GenL  Sts.  c  13L 
§  64.  The  existence,  tenor,  or  effect,  of 
all  foreign  laws,  may  be  proved  as  fact^,  by 
parol  evidence;  but  if  it  appears  that  tlM 
law  in  question  is  contained  in  a  written 
statute  or  code,  the  Court  may  in  its  dis- 
cretion reject  any  evidence  of  such  law 
that  is  not  accompanied  by  a  copy  thereof. 
76.  §  66. 

Where  the  plaintiff  relies  upon  a  con- 
tract made  In  another  Sute,  and  the  de- 
fendant claims  that  it  is  void  by  the 
laws  of  that  htste,  he  must  show  its 
invalidity  as  well  by  his  pleadings  as 
by  his  proof.  It  is  not  sufficient  for  the 
defendant  to  allege  in  his  answer  that  the 
contract  is  void  by  the  laws  of  the  land ; 
because  that  only  draws  the  attention  of 
the  Court  to  the  laws  of  the  State  in  which 
the  proceedings  are  pending.  Courts  will 
not  ex  officio  take  notice  ot  foreign  laws. 
Campion  v.  Kille,  1  McCarrer(N.  J.), 229. 
For  rorm  of  case,  see  Vol.  III. 

>  14  &  16  Vic.  c.  99,  $§  9,  10 ;  i2e  Mahon, 
9  Hare,  469.  As  to  Scotch  Bankruptcy 
proceedings,  see  19  &  20  Vic.  c.  79,  §§  47, 
78,  140,  147,  174;   Taylor,  10  B.  1400  A. 

«  14&16  Vic.  c.  99,{  11. 

<  14  &  16  Vic.  c.  99,  §  12;  17  &  18  Vic. 
0. 104,  %  107;  Taylor,  §  146L 
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idmissible  in  evidence,  if  it  be  proved  to  be  an  examined  copy  or  C.  XXII.  §  6. 
extract,  or  if  it  purport  to  be  signed,  and  certified  as  a  true  copy   ^-^-y — -^ 
)r  extract,  by  the  officer  to  whose  custody  the  original  is  intrusted.^  parish 
rhus,  extracts  from  parish  registers,  certified  by  the  rector,  vicar,  "^^^^ 
>r  curate  to  be  true  extracts,  are  evidence  of  the  baptism,  mar- 
riage, or  burial  referred  to ;  and  it  is  not  necessary  to  prove  that 
iie  rector,  vicar,  or  curate  is  the  person  entitled  to  have  the  cus- 
\odj  of  the  register.* 

Certified  copies  of  entries,  purporting  to  be  sealed  or  stamped  Under  Gen- 
»rith  the  Seal  of  the  General  Register  Office,  are  evidence  of  the  Act.^*^^ 
)lrth,  death,  or  marriage  to  which  the  same  relate,  without  any 
urther  proof  of  such  entry;  but  no  certified  copy,  purporting  to 
ye  given  in  the  office,  is  of  any  force  or  efiTect,  unless  it  is  so  sealed 
)r  stamped.* 

Copies  or  extracts,  certified  and  sealed  with  the  seal  of  the  Com-  Patents,  spe- 
nissioners,  of  letters-patent,  specifications,  disclaimers,  and  memo-  discSdmere 
tmda  of  alterations,  and  all  other  documents  recorded  and  filed  in  and  other 
he  Commissioners'  Office,  or  in  the  Office  of  the  Court  of  Chan-  u^e™pittent 
jery  appointed  for  the  filing  of  specifications,  are  to  be  received  in  -A^cts. 
evidence,  in  all  proceedings  relating  to  letters-patent  for  inven- 
ions,  without  further  proof  or  production  of  the  originals.* 

Whenever,  by  any  Act  now  in  force,  or  hereafter  to  be  in  force.  Certain  docu- 
my  certificate,  official  or  public  document,  or  document  or  pro-  ™®",**  ^  ^ 

''  .  .  received  in 

needing  of  any  corporation  or  joint-stock  or  other  company,  or  any  evidence, 

without  proof 

of  seal  or 
1  14  &  15  Vice  99,  §  U;  Dorrett  o.  should  express  that  the  person  signing  it  is  gWmature 
feux,  16  C.  B.  142;  Scott  «.  Walker,  2  the  rector,  &c.,  of  the  parish  or  plnce ;  see  ^ 
;.  &  B.  665.  Section  14  also  provides.  jRe  Neddy  Hall's  EsUte,  2  De  G.,  M.  &  G. 
[iat  the  officers  shall  furnish  certified  749;  Sugd.  V.  &  P.  420,  n.  As  to  burials 
opies  or  extracts,  on  payment  of  not  more  io  cemeteries,  see  10  &  11  Vic.  c.  65,  §§  32, 
ban  id.  per  folio  of  ninety  words;  see,  for  83;  27  &  28  Vic  c.  97.  A  stamp  duty  of 
ases  nnaer  this  section.  Keg.  v.  Main  war-  one  penny  is  imposed,  by  28  &  24  Vic.  c. 
ig,  1  Dears.  &  B.  182;  2  Jur.  N.  S.  1286;  16,  |§  1,  2,  and  Scbed.,  on  every  certificate 
Leeve  v.  Uodson,  10  Uare  Ap.  19.  For  a  of  birth,  baptism,  marriage,  death,  or  bur- 
st of  public  books  and  documents,  the  ial;  it  is  payable  by  the  party  requiring 
ontents  of  which  are  now  provable,  the  certificate,  and  is  to  be  denoted  by  an 
tther  by  examined  or  by  certified  copies,  impressed  or  adhesive  stamp,  to  be  can- 
nder  14  &  15  Vic.  c.  99,  §  14,  f^ee  Taylor,  ceiled  by  the  person  who  grants  the  cer- 
1488.  For  a  list  of  the  principal  pubhc  tificate.  For  form  of  certificate,  see  Vol. 
agisters  and  documents,  certified  copies  III. 

t  which  are  receivable  in  evidence  by  vir-  >  6  &  7  Will.  IV.  c  86,  §  38.  '  The  iden- 

i«   of    some  enactment   having   special  tity  of  the  person  named  in  the  certificute 

iference  to  them,  see  tb.  §§  1489-1440.  must,  of  course,  be  proved.    Parkinson  v. 

lS  to  the  statuable  methods  of  proof  of  Francis,  16  Sim.  160;  Seton,  16.    Extracts 

ecords  or  other  proceedings  of  particular  from  the  district  registries  were  not.for- 

ribunals,  or  of  public  records  aod  docu-  merlv  received  as  evidence  by  the  Court, 

lenta,  see  t6.  %  1891  et  ieq.;  and  as  to  but  they  are  now  ^nerally  admitted :  i&m/.; 

ne  proof  of  certificates,  under  statutes  Keg.  v.  Mainwanng,  1  Dears.  &  B.  182;  2 

aving  special  reference  to  them,  see  ib,  Jur.  N.  S.  1186;  and  see  6  &  7  Will.  IV. 

441  e<  9eq. ;  see  Geul.  Sts.  Mass.  c.  21,  c  66,  §  86;  not  however,  it  seems,  at  the 

6;  St.  Mass.  1867,  c  218.  RolU.    As  to  the  sUmp  duty  on  thecertifi- 

>  Re  Neddy  Hall's  £state,  17  Jur.  29,  cate,  see  #t<pra.    As  to  extracts  from  non- 

M  J  J.;  1  UreeuLEv.  §§488-486,498,498,  parochial   registers,    deposited    with   the 

07,  608.    The  case  appears  to  be  incor-  Kegistrar-General,  under  the  8  &  4  Vic.  c. 

ectlv  reported  m  2  De  G.,  M.  &  G.  748;  92,  see  $§  9-16;   2  Phil,  on  Evid.  146; 

Be  TU  Porter's  Trusts,  2  Jur.  N.  S.  849,  Taylor,  §  1440. 
'.   C.    W.;   Seton,  16.     The  certificate  «  16  &  17  Vic  c  116,  §  4. 

VOL.  I.  65 
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C.  xxn.  §  5.   certified  copy  of  any  document,  by-law,  entry  in  any  register  or 
T    — '  other  book,  or  of  any  other  proceeding,  is  or  shall  be  receivable  in 
evidence  of  any  particular  in  any  Court  of  Justice,  or  in  any  judicial 
proceeding,  the  same  are  respectively  to  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with 
a  stamp,  or  sealed  and  signed,  or  signed  -alone,  as  required  or  im- 
pressed with  a  stamp  and  signed,  as  directed  by  the  respective 
Acts,  without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp 
is  necessary,  or  of  the  signature,  or  of  the  official  character,  of  the 
person  appearing  to  have  signed  the  same.^ 
Judicial  no-        AH  Courts,  Judges,   and  other  judicial  ofiScers,  are  bound  to 
ken  of  rima-  ^^^^  judicial  notice  of  the  signature  of  any  of  the  Equity  or  Com- 
ture  of  Equity  mon  Law  Judges  of  the  Superior  Courts  at  Westminster,  where 
Law  Judm.    <8^c^  signature  is  attached,  or  appended  to  any  decree,  order,  cer- 

. .  tificate,  or  other  judicial  or  official  document." 

of  witnesTOs        Amongst  the  records  of  other  Courts  of  Justice,  copies  of  which 
CouSl'  *^®  Court  of  Chancery  is  in  the  habit  of  receiving  as  evidence, 

may  be  ranked  the  depositions  of  witnesses,  and  proceedings  taken 
in  causes  in  other  Courts  of  Equity  of  concurrent  jurisdiction.  The 
rules  by  which  the  Court  is  goven;^ed,  in  receiving  evidence  of 
this  description  are  the  same  as  those  adopted  by  it  in  cases  where 
depositions  taken  in  the  Court  of  Chancery  in  one  cause  are  of- 
fered to  be  read  in  another ; '  but  no  depositions  taken  in  any  other 
Court  are  to  be  read,  unless  by  order.* 

The  method  of  proving  depositions  taken  in  one  Court  of  Equity, 
upon  the  hearing  of  a  cause  in  another,  is,  by  producing  a  certi- 
fied copy  of  the  biU  and  answer,  if  one  has  been  put  in :  unless  t^e 
depositions  are  so  ancient  that  no  bill  and  answer  can  be  forth- 
coming, or  unless  the  defendant  has  been  in  contempt,  or  has  had 
an  opportunity  of  cross-examining^  which  he  chose  to  forego :  in 
which  case  the  depositions  may  be  read  after  proving  the  bill  only.* 
Where  the  depositions  have  been  taken  on  interrogatories,  under 
a  commission  issuing  but  of  another  Court,  they  are  not  admissi- 
tekenundera  ble  without  the  production  of  the  commission,  under  the  authority 
commiadon.  ^f  yf}^i(<^  t^ey  were  taken :  imless  the  depositions  are  of  long  stand- 
ing, so  that  the  comniission  may  be  presumed  to  have  been  lost.* 
It  is  to  be  noticed,  however,  that  depositions  may  be  used  as  evi- 
dence against  a  party  to  the  suit,  or  for  the  purpose  of  contra- 


Depositiona 
of  witneaaea 
in  other 
Courta:  how 
intzoduoed; 


where  the 
depositiona 
have  been 


1  8  &  0  Tic  0.  lis;  §  1. 

S  8  &  9  Vic  c  113,  §  2. 

»  Sec  port,  p.  867. 

4  Ord.  XlX.  4;  see.  however.  Good- 
enough  V,  Alway,  2  S.  &  S.  481;  Williama 
V.  Bruadhead,  1  Sim  161 ;  Manbj  v.  Be- 
wicke,  a  Jur.  N.  S.  686,  Y.  C.  W.;  in  Lake 
V.  Peialey,  L.  R.  1  £q.  178;  11  Jar.  N.  S. 
1012,  M.  K.,  an  order  to  read  depoaitiona 
taken  in  bankruptcy  waa  made  on  an  e« 


parte  motion ;  and  in  Stephana  v.  Bincr, 
L.  R.  2  £q.  803;  12  Jar.  N.  S.  428,  V.  C. 
W.,  an  order  of  courae  to  read  depositiooa 
taken  in  the  Palatine  Court  of  Lancaater, 
was  discharged  as  irregular. 

c  2  Phil,  on  Evid.  210,  211;  Taylor, 
§  1418;  Goodenough  o.  Aiwaj,  wi  »q». 

«  2  Phil,  on  Evid.  210,  211;  Taylor, 
§  1416;  1  Greenl.  £v.  §  617. 
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dieting  the  witness,  without  proof  of  the  bill  and  answer,  although  C.xxn.  §  5. 
some  proof  of  the  identity  of  the  person  will  be  required.^  ""^    y    —  ^ 

It  has  been  before  stated,  that  the  Court  of  Chancery  pays  atten-  Proceedings 
tion  to  its  own  proceedings,  although  they  are  not  actually  re-  ^  Chwiceiy. 
corded :  ^  in  illustration  of  which  it  may  be  stated,  that  all  the 
proceedings  of  the  Court,*  in  the  cause,  which  are  required  as  evi- 
dence, may  be  used  as  such,  without  further  testimony  to  establish 
them  than  the  production  of  the  proceeding  itself '  or  of  an  office 
copy  of  ity  signed  by  the  officer  in  whose  custody  such  proceed- 
ing properly  is,  according  to  the  practice  of  the  Court 

According  to  the  former  practice  of  the  Court,  it  was  necessary^  Prooeedings 
when  any  proceedings  in  one  cause  were  to  be  given  in  evidence  Siaw?*^^ 
in  another,  that  the  foundation  for  the  production  of  them  should 
be  laid,  by  proving  the  bill  and  answer  in  the  cause  in  which  they 
were  taken.  Gradually,  however,  this  rule  has  been  relaxed ;  and 
the  Court  will  now  dispense  with  the  strict  proof  of  the  bill  and 
answer,*  and  make  an  order,  that  the  party  shall  be  $it  liberty,  at 
the  hearing,  to  read  the  proceedings  in  the  former  cause.  Such 
an  order  is  not,  however,  necessary  to  entitle  a  party  to  read  a  de- 
cree or  order.* 

A  decree  or  order  of  the  Court  of  Chancery,  determining  a  mat-  Deciees  or 
ter  of  right,  is  good  evidence  as  to  that  right,  not  only  against  the  ^^^S^  *"... 
party  against  whom  the  decree  was  made,  but  against  all  those  ^hen  they 
claiming  under  him.*    But  although  a  decree  between  other  par-  *"  evidence, 
ties  cannot  be  read  as  evidence,  yet  it  may  be  read  as  a  precedent.^ 
And  it  is  not  in  any  case  necessary,  in  order  that  it  should  be  ad- 
missible as  evidence,  that  the  parties  to  it  should  have  filled  the 
relative  situations  of  plaintiff  and  defendant :  if  the  present  plain- 
tiff and  the  defendant  were  co-defendants  in  the  former  cause,  the 
decree  in  that  cause  may  be  read,  though  not  as  conclusive  evi- 
dence."'   "  It  frequently  happens,"  observes  Lord  Hardwicke,  "  that 
there  are  several  defendants,  all  claiming  against  the  plaintiff  and 
having  also  different  rights  and  claims  among  one  another :  the 
Court  then  makes  a  decree,  settling  the  lights  of  all  the  parties ; 


I  2  Phil,  on  Evid.  210,  211;  Taylor, 
§  1418 ;  see  Davison  v.  Robinson,  8  Jur.  N. 
8.  791,  V.  C.  W.;  6  W.  K.  678,  L.  C;  1 
Greenl.  £v.  §  156. 

s  Antt,  p.  688.  The  final  decree  of  a 
Conrt  of  Equity  may  be  given  in  evidence 
in  another  suit,  although  such  decree  has 
not  b«en  foruial  ly  enrolled.  Bates  v.  Dela- 
van,  1  Paige,  2»9. 

•  Ord.  XiX.  4;  Seton,  980  e<  seg.;  Tay- 
lor, §  1418. 

«  Ord.  XIX.  4;  Brooks  o.  Taylor,  Mos. 
188;  see  Green  v.  Green,  6  Hain.  278. 

*  Burough  V.  Whichcote,8Bro.  P.  C.ed. 
Toml.  695;  Maule  v.  Bruce,  2  G.  P.  Coop. 


t  Cott.  216  r  see  1  Greenl.  £v.  §§  522,  523, 
586;  1  Phil.  bv.(Cowen&  UUrsed.  1889) 
858,  note,  689  in  2  ib,  916  et  teq.  For  the 
mode  of  proving  decrees  and  answers  in 
Chancery,  see  1  Greenl.  £v.  §§  511,  512. 
A  decree  in  Chancery,  being  the  act  of  a 
Court  of  a  sister  State,  must  be  authentica- 
ted according  to  the  statute  of  the  United 
bUtes,  1790.  May  26,  1  U.  S.  Stat  at 
Large,  122  (1  Greenl.  £v.  §  604),  to  be  ad- 
missible in  evidence.  Barbour  v.  Watts, 
2  A  K.  Marsh.  290. 

0  Austen  v,  Nicholas,  7  t5.  9. 

7  Askew  V,  Poulterers*  Company,  2  Yes. 
8.  89;  Belt*s  Sup.  299. 
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c.xxn.§6. 


Depositions 
of  witnesses, 
in  another 
cause,  be- 
tween same 
parties. 


Depositions 
in  another 
cause  cannot 
be  read, 
unless  person 
against  whom 
they  are  to  be 
read  was  par* 
ty  or  privy. 


bnt  a  declaration  for  that  purpose  could  not  be  made,  if  this  ob- 
jection (viz^  to  receiving  the  decree  as  evidence,  because  made 
between  co-defendants)  holds :  which  would  be  very  fatal,  as  it 
would  occasion  the  splitting  one  cause  into  severaL^  ^ 

The  depositions  of  witnesses,  which  have  been  taken  in  another 
cause,  may,  as  well  as  other  proceedings,  be  read  at  the  hearing, 
under  an  order  to  be  obtsdned  for  that  purpose,^  if  the  two  suits 
are  between  the  same  parties  or  their  privies,  and  the  issue  is  the 
same;'  and  such  depositions  are  admissible  in  evidence  in  the 
former  cause.^  Thus,  evidence  which  has  been  taken  in  a  cross- 
•  cause  may,  by  order,  be  read  at  the  hearing  of  the  original  cause,^ 
and  vice  versd^  provided  the  point  in  issue  is  the  same  in  each  case. 
Where  the  matter  in  issue  is  not  the  same,  the  depositions  taken 
in  one  cause  cannot  be  read  in  the  other ;  *  and  even  where  two 
suits  related  substantially  to  the  same  matters,  one  suit  being  in- 
stituted by  the  first  tenant  for  life  in  remainder,  and  the  other  by 
the  first  tenant  in  tail  in  remainder,  Sir  J.  L.  Knight  Bruce  V.  C. 
refused  to  allow  the  evidence,  taken  in  one  suit,  to  be  used  in  the 
other  J  Where  the  person,  against  whom  the  evidence  is  offered, 
was  neither  a  party  to  such  other  cause,  nor  privy  to  a  person  who 
was  a  party,  the  depositions  taken  in  that  cause  cannot  be  read ; 
thus,  where  a  father  is  tenant  for  life  only,  depositions  taken  in  a 
cause  to  which  he  was  a  party,  cannot  be  read  against  his  son  who 
claims  as  tenant  in  tail.^  The  rule  with  regard  to  reading  deposi- 
tions in  another  suit,  appears  to  be  the  same  as  that  with  respect 
to  reading  verdicts  at  Common  Law",  namely :  ^'  that  nobody  can 
take  a  benefit  by  it,  who  had  not  been  prejudiced  by  it  had  it  gone 
contrary."  •  Thus,  it  has  been  held,  that  if  A.  prefers  his  bill 
against  B.,  and  B.  exhibits  his  bill  against  A.  and  C^  in  relation  to 
the  same  matter,  and  a  trial  at  Law  is  directed,  C.  cannot  give  in 


1  Ibid. ;  see  also,  Cbamley  v.  Lord  Dun- 
sany,  2  Sch.  &  Lef.  710,  H.  L.;  Farquhai^ 
son  V.  Seton,  5  Buss.  45,  68. 

2  See  /xwt,  p.  871 ;  Leviston  «.  French, 
46  N.  H.  21. 

*  Mackworth  v.  Penrose,  1  Dick.  50; 
Lade  «.  Ungood,  1  Atk.  203;  Humphreys 
V.  Pensam,  1  M.  &  C.  580,  586 ;  Hope  v. 
Liddell  (Mo.  2),  21  Beav.  180;  Williams 
«.  Williams,  10  Jur.  N.  S.  608;  12  W.  R. 
668,  Y.  C.  K. ;  Maule  v.  Bruce,  2  C  P. 
Coop.  t.  Cott.  215;  Brooks  v.  Cannon,  2  A. 
K.  Marsh.  525;  Leviston  v.  French,  45  N. 
H.  21;  Gresley  £q.  Ev.  (Am.  ed.)  186, 186; 
1  Phil.  £v.  (Cowen  &  HilPsed.1889)  864, 
and  notes  in  2  ib.  984,  985:  Harrington  «. 
Harrington,  2  Howard,  701;  Payne  t?. 
Coles,  1  Munf.  878 ;  Dale  v.  Bosevelt,  1 
Paige,  86 ;  Roberts  v,  Anderson,  8  John. 
Cb.  376 ;  see  Lake  v.  Peisley,  L.  R.  1  £q. 
178;  11  Jur.  N.  S.  1012,  M.  R.;  Stephen- 
son V.  Biney,  L.  R.  2  £q.  808;  12  Jur.  N. 
8.,  V.  C.  W. 


4  Williams  v.  Williams,  10  Jur.  N.  S. 
608;  12  W.  R.  668,  V.  C.  K. 

B  Lubiere  v.  Genou,  2  Ves.  S.  579,  in 
which  case  the  cross-bill  had  been  dis- 
missed. Holcombe  v.  Holcombe,  2  Stockt. 
(N.  J.)  284;  see  0<M^  Chsp.  XXXIY.  §  1, 
Oro98  Bilk.  For  form  of  Order,  see  Seton, 
1275,  No.  2.  The  order  does  not  extend 
to  an  answer  not  put  in  evidence.  Mooit 
tJ.  Harper,  1  W.  N.  56;  14  W.  R.  806,  V. 
C.  W. 

0  Christian  v.  Wrenn,  Bunb.  821. 

7  Blagrave  v.  Blsgrave,  1  De  G.  &  S. 
252,  269;  11  Jur.  744;  and  see  Hope  «. 
Liddell,  21  Beav.  180. 

8  Peterborough  r.  Norfolk,  Prec.  in  Cb. 
212;  Coke  v.*  fountain,  1  Vem.  418;  and 
see  Rhodes  v.  Rhodes,  14  W.  R.  515,  V. 
C  W.  '         ' 

B  Gilb.  on  Evid.  28;  Buller,  N.  P.  228; 
2  PhiL  on  Evid.  8. 
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eTidence  the  depositions  in  the  cause  between  A.  and  B.,  but  the  C.  XXII.  §  5. 
trial  must  be  entirely  as  of  a  new  cause.^  ^-    t    -' 

This  rule  appears  to  be  somewhat  at  variance  with  what  is  stated  Secua,  in  the 
in  Coke  v.  Fcmntain^  to  be  a  common  one,  namely,  that  where  ^^  ?egmt45e, 
one  legatee  has  brought  his  bill  against  an  executor,  and  proved  ^'  ^T**. 
assets,  and  afterwards  another  legatee  brings  his  bill,  that  the 
last-named  legatee  should  have  the  benefit  of  the  depositions  in 
the  former  suit,  though  he  was  not  a  party  to  it ;  but  it  is  to  be 
observed,  that  the  case  of  the  legatee  is  different  from  the  case  of 
a  plaintiffin  ordinary  circumstances ;  for  although  the  legatee  was 
not  actually  a  party  to  the  original  suit,  yet  he  was  so  virtually :  • 
his  interest  in  the  first  suit  having  been  represented  by  the  executor. 
In  &ct,  in  the  case  of  the  legatee,  the  suit  is  in  pari  materia  ;  and, 
with  respect  to  the  subject  in  dispute,  the  plaintiff  in  the  second 
suit  stands  in  the  same  situation,  with  regard  to  the  defendant,  as 
the  plaintiffin  the  first. 

The  same  principle  appears  to  have  been  acted  upon  in  other  andmothtt 
cases,  besides  those  of  legatees.  Thus,  in  Tervoit  v.  Oreshamf  <^*"®*- 
depositions  taken  in  an  old  cause,  where  the  same  matters  were 
under  examination  and  in  issue,  were  permitted  to  be  read,  al- 
though the  plaintiff  and  those  under  whom  he  claimed  were  not 
parties  to  the  former  cause :  inasmuch  as  the  terre  tenants  of  the 
same  lands  were  then  parties ;  and  so  even  at  Law,  in  the  casiB  of 
tithes,  an  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in  a  suit 
instituted  by  a  vicar  against  the  rector  and  others,  owners  of  the 
lands,  was  evidence  in  an  action  for  tithes,  by  a  succeeding  rector, 
against  the  owners  or  occupiers  of  the  same  lands.^  In  like  man- 
mer,  in  a  case  before  Sir  Anthony  Hart,  in  Ireland,^  depositions 
'which  had  been  taken  in  a  suit  by  one  tenant  in  common  against 
another  were  admitted  in  evidence,  in  a  suit  by  another  tenant  in 
common,  against  the  same  defendant.  In  such  cases,  however,  it 
must  be  proved,  that  the  depositions  are  touching  the  same  land 
or  tithes.* 

It  seems  not  to  be  important  what  character  the  individual,  Role  •• 
against  whom  the  depositions  in  the  former  suit  are  offered,  filled  5^^  ^ 
in  that  suit,  whether  that  of  plaintiff  or  defendant,  provided  he 
had,  in  such  character,  an  opportunity  of  cross-examining  the  wit- 
ness.   If  he  was  a  party  to  the  first  suit  as  a  co-defendant,  and 
becomes  a  plaintiff  in  the  second  suit,  making  his  co-defendant  in 

1  Rathworth  «.  Countess  oC  Pembroke,  884;  see  also  Tnyis  v.  Challeiior,  8  Gwfll. 

Hardres,  473.     For  the  reasonf  whj  a  ver-  1287 ;  Ashby  «.  Power,  ib.  1289 ;   Benson 

diet  is  not  evidence  fer  or  against  a  person  v.  Olivei  2  Gwill.  701;  Earl  of  Sussex  v. 

who  was  not  a  party  to  it,  see  2  Pnil.  on  Temple,  1  Lord  Baym.  810. 
Bvid.  8.  s  Byrne  v.  Frere,  2  Moll.  167;  and 

*  Ubi  tup,  BishopofLincolno.  Ellis.  Bunb.  110. 

>  1  Cha.  Ca.  78.  •  Benson  «.  Olire,  Bonb.  284. 

4  Lady  Dartmouth  v.  Roberts,  18  East, 
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EVIDENCK, 


C,  XX«.  §  5. 


Examination 
of  defendant, 
in  another 
cause,  may  be 
uBed  against 
him^  on 
motion  for 
decree  • 

Not  neces- 
sary that 
witnesses 
should  be 
dead,  ^tusre. 


Rule,  where 
the  bill  has 
been  dis- 
missed. 


the  first  suit  a  deftndant,  he  may,  if  such  co-defendant  sets  np  the 
same  defence  that  he  did  in  the  original  snit,  read  the  evidence 
taken  in  that  suit  against  such  co-defendant.  Thus,  where  the 
creditors  of  a  testator  filed  their  bill  against  the  residuaiy  legateesi 
and  also  against  a  purchaser  from  the  test-ator,  praying^  to  hare 
their  debts  paid,  and  the  conveyances,  alleged  to  have  been  exe- 
cuted by  the  testator  to  the  purchaser,  set  aside  for  fraud,  and 
obtained  a  decree  accordingly,  and  aftenv^ards  the  residuary  lega- 
tees filed  another  bill  against  the  purchaser,  praying  for  an  acooimt 
of  the  residue,  and  to  set  aside  the  conveyances :  upon  the  questiom 
arising,  whether  the  depositions  taken  in  the  former  cause,  as  to 
the  fraud  in  obtaining  the  conveyances,  could  be  read  in  the  secosd 
cause,  for  the.  legatees  against  the  purchasers,  who  were  co-defend- 
ants in  the  former  cause,  it  was  held,  that  as  there  was  the  same 
question  and  the  same  defence  in  both  the  causes,  the  depostknifl 
ought  to  be  read.^ 

Where  a  cause  had  been  set  down  for  hearing  on  motion  for  a 
decree,  the  Court  allowed  the  plaintiff  to  use  the  examination  cf 
the  defendant,  taken  in  another  cause;  but  gave  leave  to  the 
defendant  to  file  afSdavits  in  explanation,  subject  to  the  right  of 
cross-examination.' 

It  may  be  stated  here,  that  where  the  depositions  of  witnesses 
in  another  suit  are  offered  to  be  read  at  the  hearing,  against  per- 
sons who  were  parties  to  such  other  suit,  or  those  claiming  under 
them,  it  does  not  appear  to  be  necessary  that  the  witnesses,  who^e 
depositions  were  offered  to  be  read,  should  be  proved  to  be  dead. 
This  appears  to  have  been  the  effect  of  the  determination  of  the 
House  of  Lords  in  the  City  of  London  v.  Perkins^  and  of  Sir 
John  Leach  V.  C.  in  WiUiams  v.  Broadhead}  In  the  subsequeci 
case  of  Carrington  v.  Oomockf  however.  Sir  Lancelot  Sfaadwell 
y.  C.  seems  to  have  entertained  a  different  opinion  from  tliat  ex- 
pressed by  Sir  John  Leach,  in  WWiama  v.  Broadhead ;  and  its 
to  be  remarked,  that  at  Law,  the  depositions  of  a  witness,  taken  in 
a  suit  in  Chancery,  cannot,  without  a  special  order,  be  read,  if  the 
witness  is  alive,  even  though  he  is  unable  to  attend  by  reason  of 
sickness.*    • 

Some  doubt  seems  to  have  been,  at  one  time,  entertained  whether 
the  depositions  of  witnesses,  taken  in  a  cause  where  the  bill  had 
been  subsequently  dismissed,  could  be  read  at  the  hearing  of  another 
cause ;  and  the  rule  appears  to  have  been  laid  down,  that  if  the 


1  Nevll  V.  Johnson,  2  Yem.  447 ;  and  see 
Askew  V.  Poulterers*  Companyf  2  Yes.  S. 
89.90. 

s  Watson  V.  Cleaver,  20  Beav.  187. 

•  8  Bro.  P.  C.  ed.  Toml.  609. 

4  1  Sim.  161. 


<  2  Sim.  567;  and  see  BlagniTe  r.  Bb> 
CTATe,  1  De  G.  dc  S.  S52;  11  Jcr.  744; 
Lawrence  v.  Hanle,  4  Drew.  479,  4^\ 

•  2  Phil,  on  Evid.  124;  Turlor,  €  4tf ; 
Gresley  Eq.  Ev.  (Am.  ed.)  1S«,  1S7. 


DOCUMENTARY  EVIDENCE   WHICH  PROVES   ITSELF.  *  871 

dismissal  was  upon  merits,  evidence  of  {he  faqts  which  have  been  C.xxii.§  6. 
proved  in  the  cause  may  be  used  as  evidence  of  the  same  facts,  in  ^-  t  — ' 
another  cause  between  the  same  parties ;  ^  but  where  a  cause  has 
been  dismissed,  not  upon  merits,  but  upon  the  ground  of  irregu- 
larity (as,  for  instance,  because  it  comes  on  by  revivor,  where  it 
ought  to  have  come  on  by  original  bill),  so'that  regularly  there  was 
no  cause  in  Court,  and  consequently  no  proofs  properly  taken,  such 
proofs  cannot  be  used.^  If,  however,  upon  a  bill  to  perpetuate 
testimony,  the  cause  should  be  set  down  for  hearing,  and  the  bill 
dismissed  because  it  ought  not  to  have  been  set  down,  the  plaintiff 
may,  notwithstanding  the  dismissal,  have  the  benefit  of  the  depo- 
sitions.* 

An  order  for  leave  to  read,  at  the  hearing,  the  depositions  or  Order  to  read 
proceedings  in  another  cause,  is  granted  upon  motion  of  course,  or  p^^dTngs^' 
on  petition  of  course  at  the  Rolls ;  *  and  must  be  served  upon  tow  ob- 
the  adverse  party :  who  may,  if  there  is  any  irregularity  in  it,  or 
in  the  mode  in  which  it  has  been  obtained,  apply  by  motion  to 
discharge  it.    As,  however,  it  is  possible  that  the  irregularity  of 
such  an  order  may  not  appear  till  it  is  acted  upon  at  the  hearing, 
when  it  would  be  too  late  to  discharge  it,  the  order  is  always  * 

made  "saving  all  just  exceptions:"*  the  effect  of  which  is,  to 
leave  it  open  to  the  party,  against  whom  the  evidence  is  offered, 
to  make  any  objection  to  the  reading  of  evidence  under  it  which 
the  nature  of  the  case  will  admit,  in  the  same  manner  that  he 
might  have  done  had  no  such  order  been  made. 

Where  either  party,  plaintiff  or  defendant,  obtains  an  order  to  q^^^^  ^^^.j_ 
use  the  depositions  of  witnesses  taken  in  another  cause,  the  oppo-  able  by  oppo- 
site party  may  likewise  use  the  same  without  motion :  unless,  upon  ?**  P*"7' 
special  reason  shown  to  the  Court  by  the  party  obtaining  such 
order,  the  opposite  party  be  prohibited  by  the  same  order  from  so 
doing.* 

When  proceedings  or  depositions  in  another  cause,  in  the  Court  Office  copiea 
of  Chancery,  are  ordered  to  be  read  as  evidence  at  the  hearing,  it  Md^roceed- 

will  be  sufficient  to  produce  the  office  copies  of  them.     Such  office  »ng8  in  Chan- 

1.111  i»  1       .       <^r>'»  o**y "® 

copies,  however,  must  be  signed  by  the  proper  officer :  otherwise,  oned  in  an- 

they  cannot  be  read; '  and  if  at  the  hearing^of  a  cauEC,  it  is  found  f/ pro™?y** 

signed. 

1  Lubiere   v.    Genoa,  2  Ves.  3.   679;  *  Hand,  114,  116;  see  form  of  order, 

M'lotoflh  V.  Great  Western  Railway  Com-  Seton,  1276,  No*.  1,  2. 

panjr.  7  De  G.,  M.  &  G.  787.  «  Ord.  XIX.  6. 

s  Backhouse  v.  Middleton,  1  Cha.  Ca.  7  Attorney-General  v.  Milward,  1  Cox, 

178-176;  8  Cha.  Rep.  22;  GresleyEa.  Ey.  487.     Since  18  &  19  Vic.  c.  184,  §  6,  office 

(Am.  ed.)  187 ;  Hopkins  v.  Strump,  2  Harr.  copies  of  decrees  and  orders  frr>m  the  Regis- 

&  J.  801.  trars'  books,  are  to  be   certified  by  the 

S  Hall  V.  Hoddesdon.  2  P.  Wms.  162;  Clerks  of  Records  and  Writs.    Seton.  18. 

see  also  Vaughan  v.  Fitzgerald,  1  Sch.  &  The  office  copy  of  an  order,  or  of  a  report 

Lef.  816.  confirmed  by  fiat,  signed  by  the  Re^i*itrar 

*    *  For  forms  of  order  on  motion,  see  Se-  in  Lunacy,  and  sealed  or  stamped  with  the 

ton,  1276,  Noe.  1,  2;  and  for  forms  of  mo-  seal  of  his  office,  is  admissible  as  evidence 

lion  paper  and  petition,  see  Vol.  III.  of  such  order  or  report,  without  farther 
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EYIDENOE. 


c.  xxn.  §  6. 


Production  of 
documents  in 
the  Court  of 
Chancery  or 
its  offices: 
how  ob- 
tained. 


Production  of 
Chancery 
documents  at 
Law:  how 
obtained. 


Proceedings 
in  Chanceiy; 
how  proved 
at  Law; 

distinction 
between 
criminal  and 
dvil  cases. 


that  the  office  copy,  of  a  proceeding,  which  one  party  relied  npon 
as  evidence,  has  not  been  properly  signed,  the  Court  will  allow 
the  cause  to  stand  over  for  the  purpose  of  procuring  the  proper 
signature.! 

No  person  may  take  out  of  the  office  of  the  Clerks  of  Records 
and  Writs  any  reqord  or  document  filed  there,  except  by  direction 
of  the  Court.^  Where  any  record  or  other  document,  filed  or  de- 
posited in  that  office,  is  required  to  be  produced  in  the  Court  of 
Chancery,  or  in  any  of  its  offices,  a  memorandum  bespeaking  an 
attendance  therewith  should  be  left  with  the  Record  and  Writ 
Clerk,  and  the  proper  fee  be  paid,  or  arranged  to  be  paid ;  an 
attendance  in  Court  with  records,  however,  is  made  only  at  the 
request  of  the  Judge.* 

Where  a  record  or  other  document,  in  the  custody  of  the  Record 
and  Writ  Clerks,  is  required  to  be  produced  out  of  the  Court  of 
Chancery  or  its  offices,  an  order  authorizing  such  production  must 
be  obtained,  on  motion  of  course,  or  on  petition  of  course  at  the 
Rolls,  supported  by  an  affidavit  to  the  effect  that  such  production 
is  necessary  as  evidence  ;*  but,  as  a  rule,  no  such  order  will  be 
made  for  production  of  original  documents,  if  certified  or  exam- 
ined copies  will  answer  the  purpose.*  No  subpoena  need  be  issued ; 
but  the  officer  will  attend,  on  the  order,  and  a  memorandum  be- 
speaking his  attendance,  being  left  with  him,  and  on  the  office  fees, 
and  hi^  reasonable  expenses  (if  any)  being  paid.^ 

With  respect  to  the  production  of  proceedings  in  Chancery, 
upon  trials  in  Common  Law  Courts,  it  may  here  be  observed,  that 
there  is  a  difference  between  criminal  and  civil  cases:  in  the 
former,  it  is  necessary  that  the  original  record  should  be  pro- 
cured ;  in  the  latter,  a  copy  signed  and  certified  by  the  officer  to 
whose  custody  the  original  is  intrusted,''  or  proved  by  the  person 
putting  it  in  to  have  been  examined  with  the  original  record,  is 


proof.    16  &  17  Vic.  c.  70,  §  100;  and  see 
tb.  §  101 ;  and  25  &  26  Vic  c  86,  §  29. 

1  Attorney-General  v.  Milward,  ubi  n^. 

a  Ord.  I.  42. 

9  Braithwaite's  Pr.  612.  A  fee  of  10«., 
in  fee  fund  stamps,  is  payable  upon  every 
application  for  the  officer's  attendance  in 
a  Court  of  Equity,  and  for  his  attendance, 
per  diem.  Regul.  to  Ord.  Sched.  4.  For 
form  of  memorandum  bespeaking  the  at- 
tendance, see  VoL  III. 

<  Bmithwaite's  Pr.  614;  Gresley,  192. 
For  forms  of  motion  paper,  petition,  and 
affidavit,  see  Vol.  III. 

6  Braithwaite*s  Pr.  614 ;  Attorney-Gen- 
eral V.  Ray,  6  Beav.  886 ;  Anon.,  18  Beav. 
420 ;  Biddulph  v.  Lord  Camoys,  19  Beav. 
467. 

«  Braithwaite's  Pr.  618,  614.  A  fee  of 
ll.  is  payable  on  every  application  for  the 
officer^s  attendance  in  Courts  of  LKWfper 


dUnif  and  for  his  attendance,  besides  his 
reasonable  expenses.  Reg.  to  Ord.  Sched. 
4.  These  expenses  are:  one  guinea  per 
day,  and  travelling  expenses  (first  class), 
if  Ihe  attendance  is  in  the  obuntxy;  and 
half  a  guinea  per  day,  without  travelling 
expenses,  if  the  attendance  is  in  a  Court  of 
Law  in  London  or  Middlesex.  Braith- 
waiters  Pr.  618,  614.  The  office  fees  are 
paid  in  stamps;  the  officer's  fees  are  paid 
to  him  in  monej:  Und.;  and  he  may  re- 
quire the  solicitor  or  party  desiring  his 
attendance  to  deposit  with  liim  a  sufficient 
sum  to  cover  his  just  fees,  charges,  and 
expenses,  and  undertake  to  pay  any  further 
fees,  &c.,  not  full}'  answered  thereby.  Did. 
I.  48.  For  form  of  memorandum  bespeak- 
ing attendance,  see  Vol.  III. 

7  14  &  16  Vic  c.  99,  §  14;  Reeve  «. 
Hodson,  10  Hare  Ap.  19 ;  ante,  p.  8<S6. 
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sufficient;^  and  for   this  reason,  an   application  for  production  C.XXIL§6. 

rf  the  original  depositions,  at  the  trial  of  a  civil  action,  was  **"    v    — ' 
refused," 

The  documents  which  have  been  before  enumerated  as  requiring  J?^^  ^^•» 

*  o    thirty  years 

ao  evidence  to  prove  them,  are  all,  either  in  a  greater  or  less  oid,ifbroaght 
iegree,  public  documents.  Private  documents  which  are  thirty  c^to^j^^*' 
^ears  old  from  the  time  of  their  date,  also  prove  themselves.' 
rhis  rule  applies,  generally,  to  deeds  concerning  lands,  and  to 
bonds,  receipts,  letters,  and  all  other  writings:  the  execution  of 
ivhich  need  not  be  proved,  provided  they  have  been  so  acted  upon, 
or  brought  from  such  a  place,  as  to  afford  a  reasonable  presump- 
tion that  they  were  honestly  and  fairly  obtained  and  preserved  for 
use,  and  are  free  from  suspicion  of  dishonesty.^  Lord  Chief  Baron 
Gilbert,  however,  upon  this  point,  says,  that  ^  if  possession  hath 
Qot  gone  along  with  a  deed,  some  account  ought  to  be  given  of 
the  deed ;  because  the  pi'esumption  fails  where  there  is  no  posses- 
sion ;''^  and  he  adds  a  caution,  that  '^if  there  is  any  blemish  in  an 
ancient  deed,  it  ought  to  be  regularly  proved ;  or  where  it  imports 
A  fraud :  as,  where  a  man  conveys  a  reversion  to  one,  and  after- 
wards conveys  it  to  another."  • 

The  rule  of  computing  the  thirty  years  from  the  date  of  a  deed,  S^^^JPRJi^^ 
is  equally  applicable  to  a  will.'  Some  doubt  appears  formerly 
to  have  been  entertained  on  this  point,  on  the  aground  that  deeds 
bake  effect  from  their  execution,  but  wills  from  the  death  •  of  the 
testator.'  In  Rancliff  v.  Parkins^  Lord  Eldon  observes,  that, 
in  a  Ck)urt  of  Law,  **  a  will  thirty  years  old,  if  the  possession  has 
^one  under  it,  and  sometimes  without  the  possession,  but  always 
with  possession,  if  the  signing  is  sufficiently  recorded,  proves 
itself  But  if  the  signing  is  not  sufficiently  recorded,  it  would 
be  a  question  whether  the  age  proves  its  validity;  and  then, 
possession  under  the  will,  and   claiming  and  dealing  with  the 


ble  to  wills, 


I  2  Phil,  on  Evid.  808,  209;  Taylor, 
(§  1879, 1882>1884. 

>  Attomey-Genend  o.  Ray,  6  Beav.  886 ; 
lee  8  Hare,  886. 

•  2  Phil,  on  Evid.  246;  Taylor,  §§  74, 

rs. 

«  2  Phil,  on  Evid.  246;  Taylor,  $  76; 
lee  alflo,  as  to  letters,  Fenwick  v.  Reed,  6 
Mad.  7,  8;  Attorney-General  v.  Stephens, 
I  De  6.,  M.  &  6.  Ill;  2  Jar.  N.  S.  61. 

•  Gilb.  on  Evid.  89;  and  see  Taylor, 
^§  74,  699, 600;  Greslev  Eq.  Ev.  (Am.  ed.) 
124, 126;  1  Phil.  Ev.  ('Cowen  &  Hill's  ed. 
1889)  477,  note  908,  in  2  i6.  1810  et  tea., 
ind  cases  cited;  1  Greenl.  Ev.  §§  21,  670, 
ind  cases  cited;  M'Kenire  v.  Fraser,  9 
Sumner's  Yes.  6,  note  (a).  It  is  not  neo- 
Bssary  to  call  the  sabscribing  witnesses, 
though  they  be  living.  Jackson  v.  Christ- 
man,  4  Wend.  277,  282,  288;  Fetherly  «. 
Waggoner,  11  Wend.  608;  1  Greenl.  £v. 


§§21,  670;  Jackson  v.  Blanshan,  8  John. 
292;  Winn  v.  Patterson,  9  Peters,  674, 
676;  Bennet  v.  Ranyon,  4  Dana,  422,  424; 
Cook  V.  Torton,  6  Dansi,  110;  Thurston  v. 
Misterton,9  Dana,  288;  Hlnde  v.  Vattier, 


l^M'Lean,  116j  Northop  r.   Wright,  24 
ed.  1839)  478. 


Wend.  221;  1  Phil.  Ev.  (Cowen  &  HiU'i 


0  Gilb.  on  Evid.  89;  and  see  Tavlor, 
§  74 ;  1  Phil.  Ev.  (Cowen  & HOl's ed.  1889) 
478,  note  906,  in  8  ib.  1817, 1818;  1  GreenL 
Ev.  §  21,  670;  Gresley  Eq.  Ev.  (Am.  ed.) 
124, 126. 

7  Man  9.  Ricketts,  7  Beav.  98,  101; 
Orange  v.  Pickford,  4  Jur.  N.  S.  649,  V. 
C.  K.;  Doe  v.  Burdett,  4  Ad.&El.  1;  Doe 
V,  Wolley,  8  B.  &  C.  22. 

8  2  Phil,  on  Evid.  246;  M'Kenin  v. 
Fraser,  9  Yes.  6. 

0  6  Dow,  202. 
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EVIDENCE. 


C.  xxn.  §  6.  property  as  if  it  had  passed  tinder  the  will,  would  be  cogent 
^— — Y"  — '   evidence  to  prove  the  due  signing  of  the  will,  though  it  should 

not  be  recorded."  * 

bat  not  to  It  appears  to  be  doubted,  whether  the  seal  of  a  Court  or  corpo- 

corporatioM     ration  is  within  the  rule  as  tq  thirty  years ;  and  in  Hex  v.   The 

**''^-  Inhabitants  of  Barihwick^  Lord  Tenterden  said,  "  that  it  might 

be  argued  that  it  was  not  within  the  principle  of  the  rule :  because, 

although  the  witnesses  to  a  private  deed,  or  persons  acquainted 

with  a  private  seal,  may  be  supposed  to  be  dead,  or  not  capable  of 

being  accounted  for,  after  such  a  lapse  of  time,  yet  the  seals  of 

Courts  and  of  corporations,  being  of  a  permanent  character,  may 

be  proved  by  persons  at  any  distance  of  time  from  the  date  of  the 

instrument  to  which  they  are  affixed."  * 


Section  VI. —  Documentary  Evidence  which  does  not  prove  itself. 


Proof  of  doc- 
uments, gen- 
allv  the 
me  as  at 


Rules  in 
Equity  with 
respect  to 
wills  of  real 
estate: 


Having  pointed  out  the  species  of  documentary  proofs  which 
may  be  used  in  Courts  of  Equity,  without  the  aid  of  any  other 
evidence  to  authenticate  them,  or  which,  in  other  words,  "  prove 
themselves:"  the  next  subject  for  consideration  is  the  nature  of 
the  proofs  requisite,  to  enable  a  party  to  make  use  of  documents 
which  do  not  come  under  the  same  description.  The  rules  upon 
this  subject  are,  in  general,  the  same  in  Equity  as  at  Common  Law; 
and  will  be  found  more  ftilly  set  forth  in  any  Treatise  upon  the  Law 
of  Evidence.* 

With  respect  to  the  cases  in  which  different  rules  prevail  in 
Courts  of  Equity,  from  those  which  are  adopted  at  Law,  the  most 
important  are  those  of  wills  devising  real  estates.*  At  Law,  it  is 
sufficient  to  examine  one  witness  to  prove  a  will,  if  he  can  prove 


1  1  Phil.  Ev.  (Cowen&  Hill's  ed.  1889) 
508 ;  1  Greenl.  Ev.  $  21,  and  cases  in  notes, 
§  570,  and  note;  Jackson  v.  Blanshan,  8 
John.  892;  Doe  v,  Deakin,  8  C.  &  P.  402; 
Doe  V.  Wolley,  8  B.  &  C.  22. 

a  2  B.  &  Ad.  648. 

«  2  Phil,  on  Evid.  247;  Taylor,  §  74;  1 
Greenl.  Ev.  §  670. 

«  2  Phil,  on  Evid.  242  et  seq. ;  Tavlor, 
§§  1868-1472,  1660-1679;  Best,  §§  245- 
250;  Gresley,  173  ef  sea. 

fi  The  Courts  of  Probate  in  Massachu- 
setts have  complete  jurisdiction  over  the 
probate  of  wills,  of  both  real  and  personal 
estate,  and  their  decrees  are  conclusive 
npon  all  parties,  and  not  re-examinable  in 
any  other  Court.  Tompkins  v.  Tompkins, 
1  Story,  647;  see  Osgood  v.  Breed,  12 
Mass.  626,  638,  634 ;  Laughton  v.  Atkins, 
1  Pick.  686,  647,  648,  649.  So  in  Connect 
icut.      Bush    V.  Sheldon,  1    Day,    170; 


Brown  v.  Lannan,  1  Conn.  476.  So  in 
Rhode  Island.  Tompkins  v.  Tompkins,  1 
Story,  547.  So  in  New  Hampshire.  Pop- 
lin V.  Hawke,  8  N.  H.  124.  So  in  Ohio. 
Bailey  v.  Bailey,  8  Ohio,  239.  See  as  to 
Kentuck}",  Robertson  v.  Barbour,  6  Monr. 
627;  Case  of  Wells's  Will,  5  Litt.  278.  In 
North  Carolina,  Mid  to  be  prima  facie  evi- 
dence. Stanley  v.  Kean,  Taylor,  73.  Illi- 
nois, see  Robertson  t7.  Barbour,  6  Monr. 
527,  528.  Alabama,  see  Tarver  v.  Tarver, 
9  Peters,  174.  It  is  not  necessary  in  Vir- 
ginia that  a  will  should  be  proved  in  a 
uourt  of  Probate  in  order  to  give  it  valid- 
ity as  a  will  at  Law.  BogweVl  v.  Elliot,  3 
Rand.  196.  As  to  New  York,  see  Dubois 
V.  Dubois,  6  Co  wen,  494;  2  Rev.  St.  57, 
§  7,  ib.  68,  §  15 ;  see  further  on  this  sub- 
ject, 1  Jarman  on  Wills  (Perkins's  ed.), 
23,  note  (2),  and  cases  cited. 
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the  due  execution  of  it,  unless  it  is  impeached ;  *  but,  in  Equity,  in 
order  to  establish  the  will  against  the  heir,  all  the  witnesses  must 
be  examined.^ 

This  rule,  although  general,  admits  of  necessary  exceptions,  and 
perhaps  does  not  apply  where  the  will  is  not  wholly,  but  only 
partially,  in  question.'  The  rule  also  does  not  apply,  in  cases 
whefe  one  of  the  witnesses  is  dead,  or  is  abroad :  *  in  which  cases, 
proof  of  his  handwriting  has  been  held  sufficient.*  It  seems,  how- 
ever, that  in  such  a  case,  the  more  regular  course  is  not  to  declare 
the  will  proved,  but  to  enter  the  evidence  of  the  witnesses  as  read, 
and  then  to  direct  the  trusts  of  the  will  to  be  carried  into  execu- 
tion.' Where  a  witness  has  become  insane,''  or  has  not  been  heard 
of  for  many  years,  and  cannot  be  found,  his  evidence  has  been 
dispensed  with.'  It  is  also  necessary,  in  Equity,  where  the  object 
of  the  suit  is  to  establish  a  will  against  the  heir,  to  prove  the 
sanity  of  the  testator.* 

We  have  seen  before,"  that  in  some  cases,  where  the  proof  of  a 
will  is  defective,  leave  will  be  given  to  supply  the  defect  at  the 
hearing;"  and  we  have  also  seen,  that  it  is  the  common  practice 
of  the  Court  to  carry  the  trusts  of  a  will  into  execution,  without 
declaring  the  will  well  proved."    Where  the  heir  admits  the  will. 


c.  xxn.  §  6. 


where  suit  is 
to  establish 
it; 
exceptions. 


Proof  of 
sanity. 


Coursef 
where  proof 
is  de^tiTe. 


Admission  of 
will  by  heir. 


1  Seton,  2S7,  citing  Peake*s  Evid. 
401;  2  Greenl.  Ev.  $  694;  Jackson  v.  La 
Grange,  19  John.  886 ;  Dan  v.  Brown,  4 
Cowen^  488;  Jackson  v.  Betts,  6  Cowen, 
877;  lurnipseed  v.  Hawkins,  1  M'Cord, 
272.  In  Pennsvlvania,  two  witnesses  are 
reouired  in  proof  of  every  testamentary 
writing,  whetner  in  the  general  probate, 
before  the  Register  of  Wills,  or  a|>on  the 
trial  of  an  issue  at  Common  Law ;  and  each 
witness  must  separately  depose  to  all  the 
facts  necessarj'  to  coniiplete  the  chain  of 
evidence,  so  that  no  link  mny  depend  upon 
the  credlbilitT  of  but  one.  Lewis*  v.  Maris, 
1  Dall.  278;  Hock  v.  Hock,  4  Serg.  &  R. 
47.  And  if  there  are  three  witnesses,  and 
the  proof  is  fully  made  by  two  only,  it  is 
enough  without  cnlliog  the  third.  Jackson 
V.  Vandyke,  1  Cox,  28 ;  Fox  v.  Evans,  8 
Yeates,  G06.  But  if  one  or  botli  witnesses 
are  dead,  the  will  may  be  proved  by  the 
usual  secondar}'  evidence.  Miller  -v, 
Caruthers,  1  Serg.  &  R.  205. 

2  Buotle  V.  Bfundell,  19  Yes.  606;  6. 
Coop.  186,  187 ;  see  also  Ogle  v.  Cook,  1 
Ves.  S.  177;  Townshend  v.  Ives,  1  Wils. 
216;  Bullen  v.  Michel,  2  Pri.  491;  2 
Gr(»enl.  Ev.  §  694,  and  note.  Any  person 
interested  in  the  estate  of  the  testator,  may 
insist  upon  the  production  of  all  the  sub> 
scribinff  witnesses  to  a  will,  at  the  probate 
thereof  if  they  are  living,  and  subject  to 
the  processor  the  C'mrt.  Chase  v.  Lin- 
coln, 8  Mass.  286.  If  it  be  impossible  to 
procure  any  one  of  the  witnesses,  or  he 
DBS  become  incompetent,  the  Court  will 
proceed  without  him  e«  nectuitaU  rei,  and 


resort  to  the  next  best  evidence  of  which 
the  case  will  admit  Jbid. ;  Sears  v,  Bel- 
lingham,  12  Mass.  858;  Brown  v.  Wood, 
17  Mass.  68;  see  Swift  v.  Wiley,  1  B. 
Monr.  116;  Brown  v.  Chambers,  Hayes, 
Exch.  697;  Powell  v.  Cleaver,  2  Bro. 
C.  G.  (Perkins's  ed.)  604,  note  (6);  Lord 
Carrington  v.  Payne,  5  Sumner's  Yes.  404, 
Perkins's  note  (a),  and  cases  cited. 

*^  Per  Lord  Eldon,  in  Bootle  v.  Blundell, 
ubitup. 

4  Jhid. 

*  Lord  Carrington  v.  Payne,  6  Ves.  404. 
411;  see  al^o  Billing  v.  Brooksbank,  citea 
19  Yes.  606 ;  Fitzherbert  v.  Fitzherbert  4 
Bro.  C.  C.  281;  and  Grayson  v.  Atkinson, 
2  Yes.  S.  464,  where  it  was  held,  that  a 
commission  should  have  been  sent  to 
examine  the  witness  abroad;  but  the 
rule  in  Lord  Carrington  v.  Payne  seems  to 
be  the  one  now  act^  upon.    Seton,  227. 

4  Hare  v.  Hare,  6  Beav.  629, 680;  7  Jur. 
886. 
T  Bemett  v.  Taylor,  9  Yes.  881. 

•  James  v.  Pamell,  T.  &  B.  417;  M'Ken- 
ire  V.  Fraser,  9  Yes.  6. 

0  Harris  v.  Ingledew,  8  P.  Wms.  98; 
Wallis  V,  Hodgeeon,  2  Atk.  66;  Seton, 
228 

lo^nte,  p.  868. 

u  Chichester  V.  Chichester,  24  Beav.  289. 
where  the  will  was  allowed  to  be  provea 
frivd  voce  at  the  hearing;  see,  however,  Se- 
ton, 228,  and  Smith  v.  Blackman,  <mU, 
p.  794,  n.  (r). 

13  See  ante,  p.  282;  Ord.  YIL  1;  Seton, 
228;   Binfleld  v.  Lambert,  1  Dick.  887; 
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c.  xxn.  §  6. 


Will  made 
and  proved  in 
the  colonies. 


Where  suit 
is  not  to 
establish  will. 


Right  of  heir 
to  an  issue. 


Conrthas 
now  power, 
and,  sembUf 
is  bound,  to 
determine 
itself  the 
validity  of 
wilL 


Wills  of  copy- 
hold estates. 


the  Court  will  establish  it,  without  declaring  it  well  proved  ;*  kt 
the  admission  of  a  will  in  the  separate  answer  of  a  married  To- 
man, who  was  the  heiress-at-law,  has  been  held  insufficient  to 
enable  the  Court  to  declare  the  will  established.^ 

The  Court  of  Chancery  will  establish  a  will  made  and  proved  in 
the  colonies,  on  the  production  of  a  duly  authenticated  copy  of  it : 
provided  the  due  execution  and  attestation  of  the  originati  are 
proved  by  the  attesting  witnesses.* 

The  rule  that,  where  a  will  is  to  be  established  against  an  heir, 
it  must  be  proved  by  all  the  witnesses,  or  by  producing  evidence 
of  their  death  and  handwriting,  does  not  apply  when  proof  of  the 
will  is  required  for  other  purposes :  in  such  cases,  one  witness  to 
prove  it  is  sufficient.* 

The  rule,  that  all  the  witnesses  must  be  examined,  extends  also 
to  the  trial  of  an  issue  devisavit  vel  non  before  a  jury.*  la 
Tatham  v.  Wright^^  however,  where  the  bill  was  not  filed  by  tie 
devisee  to  establish  the  will,  but  by  the  heir  to  set  it  aside,  the 
defendant  called  one  witness,  and  produced  the  other  two,  offering 
them  to  the  plaintiff  to  call  and  examine  them,  which  he  declined, 
not  wishing  to  make  them  his  own  witnesses :  upon  a  motion  fori 
new  trial,  the  cause  was  held  to  have  been  sufficiently  tried.' 

Formerly,  whenever  the  heir-at-law  was  a  party  to  the  soit,  he 
was  entitled,  as  a  general  rule,  to  an  issue  devisavit  vd  no»;'  hot 
under  the  present  practice,  the  Court  of  Chancery  has  power,'  and 
it  would  seem  is  bound,*^  to  determine  the  question  itself  either 
with  or  without  a  jury,  aa  it  may  think  fit : "  though  it  may  dired 
the  vquestion  to  be  tried  at  the  assizes,  or  at  a  sitting  in  London  or 
Middlesex,  where  it  appears  to  the  Court  that  the  question  maybe 
more  conveniently  so  tried.^^ 

With  respect  to  wills  of  copyhold  estates,  it  seems  that  it  is  not 
the  practice  to  establish  them  against  the  heir-at-law ;  but  what 

Quettiotuof  Fad ;  and  see  Hsn  v.  BkbtB, 
7  Beav.  9a,  102;  8  Jur.  169;  S.  C«* 
Ricketts  v.  Turauand,  1  H.  L  Ga.  471 

9  21  &  22  Vic.  c  27,  §§  a,4;  vAjtf 
Ord.  XLI.  26,  52;  and /«•<,  ChAp.  UHL 
§  1,  TriaU  of  Qiuttions  of  FaeL 

io  25  &  26  Vic.  c  42,  §  1;  jw*,Clif 
XXVII.  §  1,  TriaU  of  Question  (^f^J 
Baylia  v,  Watkins,  8  Jur.  N.  S.  U*. 
L.  J  J. ;  Egmont  v.  Daiell,  lU.klL»; 
Eaden  v.  Firth,  vb.  678;  Yoqm  «•  FtfiJ 
1  De  G.,  J.  &  Sm.  363;  10  Jar.N.S.»;  J 
Catholic  Publishing  Compenv.  10  J«f- 
S.  192,  M.  R. ;  Wfllianw  v.  WiOiiiM, » 
W.  R.  140  M.  R.;  88  Beav.  806;  wi  • 
Curlewia  v.  Carter,  9  Jar.  N.  S.  U4«;  » 
W.  R.  97,  V.  C.  S. 

"  21  &  22  Vic  c  27,  §  6;  iol  »  *  * 
Vic  c  42,  §  8. 

IS  26  &  26  Vic  42,  §  2. 


Bird  v.  Butler,  ib.  n. ;  Fitzherbert  v.  Fitz- 
herbert,  4  Bro.  C.  C.  281 ;  Wood  v.  Stane, 
8  Pri.  618;  Bovse  v.  Rossboroaf^b,  Kay, 
71;  8  DeG.,  M.  &  G.  817;  18  Jur,  206; 
S.  C  nom.  Colclough  v.  Boyse,  6  H.  L.  Ca. 
1;  8  Jur.  N.  S.  878. 

1  Seton,  228.  For  form  of  decree  in 
case,  see  to.  224,  No.  2. 

3  Brown  v.  Hayward,  1  Hare,  482;  ante, 
pp.  184, 186. 

*  Rand  v.  Macmahon,  12  Sim.  568;  6 
Jur.  460. 

^  Concannon  v.  Cruise,  2  Moll.  882. 

s  Pemberton  v.  Pemberton,  11  Ves.  58; 
Bootle  V.  Blundell,  19  Ves.  506;  G.  Coop. 
187. 

«  2  R.  &  M.  1, 17. 

7  GreslevFa.  Ev.  (Am.  ed.)  128,124; 
2  Greenl.  £v.  §  698. 

8  Seepost,  Chap.  XXVH.  §  1,  Trials  of 
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will  be  a  sufficient  proof  to  induce  the  Couvt  to  act  upon  them,  when  C.  xxn.  §  6. 
their  validity  is  not  admitted  by  the  heir-at-law,  does  not  seem  *^- — y — — ^ 
quite  clear.* 

The  Ecclesiastical  Courts  had  no  jurisdiction  to  determine  the  Coart  of 
validity  of  wills  of  real  estate;  and  the  production  of  probate  was,  deterain?" 
therefore,  no  evidence  of  the  validity  of  the  will  as  to  real  estate.^  validity  of 
But  the  Court  of  Probate  has  such  jurisdiction  conferred  upon        ° 
it ;  •  and  when  probate  of  a  will,  not  confined  to  personalty,  has  Effect  of  dio- 
been  granted  in  solemn  form,  the  probate  is  conclusive  evidence,  emn  forn^  as 
in  all  Courts,  of  the  validity  of  the  will  as  to  real,  as  well  as  to  ^  realty- 
personal  estate.^     And  when  the  will  is  not  proved  in  solemn  Effect  of 
form,  if  ten  days*  notice  of  the  intention  to  read  the  probate  of  oSctcmcs, 
the  will,  or  copy  thereoi^  stamped  with  any  seal  of  the  Court  of  ©^  intention 
Probate,*  as  evidence,  is  given,  it  will  be  conclusive  evidence  '  ^ 

against  the  person  to  whom  notice  is  given:    unless  such  per- 
son, within   four  days  after   receiving   such  notice,  gives  notice 
that  he  disputes  the  validity  of  the  devise/    The  consequence  Establishing 
of  the  above-mentioned  alterations  in  the  law  is,  that  the  practice  chancery  is 
of  establishing  a  will  in  Chancery  is  of  comparatively  rare  oo-  ^^^  ™re. 
currence. 

Where  an  original  will  is  required  to  be  produced  in  the  Court  Production  of 
of  Chancery,  the  attendance  with  it  of  the  proper  officer,  in  whose  S'^^^kLJ^' 
custody  it  is  deposited,^  may  be  procured,  as  in  the  other  cases 
where  the  production  of  an  original  record,  or  instrument  in  the 
nature  of  a  record,  is  required.  Formerly,  however,  the  practice 
was  for  the  Court  to  make  an  order  upon  the  officer  of  the  Eccle- 
siastical Court  to  deliver  the  original  will  to  the  solicitor  in  the 
cause,  upon  his  giving  security  (to  be  approved  by 'the  Judge  of 
that  Court)  to  return  it  safe  and  unde&ced  within  a  particular 


1  Archer  v.  Slater,  10  Sim.  624;  11  Sim. 
607 ;  Jervoise  v.  Duke  of  Northumberland, 
1  J.  &  W.  670. 

a  Taylor  on  Evid.  1566,  A. 

S  20  &  21  Via  c  77,  §$  61-65;  Dodd  & 
Brooke,  595,  641 ;  see  also  21  &  22  Vic. 
c.  95.  As  to  wills  of  personal  estate,  the 
Court  of  Chancery  has  looked  at  the  orig- 
inal, for  the  purpose  of  determining  the 
construction,  in  Phillips  v.  Chamberlaioe, 
4  Ves.  67 ;  Compton  v.  Bloxham,  2  Coll. 

501,  204;  Oppenheim  v.  Martin,  9  Hare, 

502,  n. ;  Manning  v.  Pursell,  7  De  G.,  M.  & 
G.  65 ;  see,  however,  Gann  «.  Gregory,  3 
De  Q.,  M.  &  G.  777,  780;  18  Jur.  1068. 

«  20  &  21  Vic.  c.  77,  §  62.  As  to  the  ad- 
vantage of  proving  a  will  in  solemn  form, 
see  Dodd  &  Brooke,  641,  n.  (a);  and  for 
the  practice,  ib.  641-652. 

*  The  stamp  is  only  required  for  the 
copy.    Rippon  v.  Priest,  8  F.  &  F.  644. 

«  20  &  21  Vie.  c.  77,  §  64;  see  Danby  v, 
Poole,  10  W.  R.  615,  V.  C.  S.;  Barrar 
dough  V.  Greonaugh,  1  W.  N.  819;   16 


W.  R.  21,  Q.  B.  Office  copies  of  wills  are 
not  collated  with  the  original,  unless  spe- 
cially .rec^uired ;  every  copjr  so  required  to 
be  examined  will  be  certified  under  the 
hand  of  one  of  the  principal  Registrars  to 
be  an  examined  copy ;  and  the  seal  of  the 
Court  is  not  to  be  affixed  to  an  office  copy 
unless  the  same  has  been  so  certified. 
Court  of  Probate  Rules,  80  Julv,  1862, 
rr.  80,  81;  Dodd  k  Brooke,  1U76.  An 
office  copy  not  so  certified  and  sealed  is 
not,  therefore,  nsnally  received  in  evi« 
dence.  An  extra  fee  of  7f .  dd.  is  charged 
for  a  certified  office  copy;  and  see  20  &  21 
Vic.  c.  77,  $  69.  For  forms  of  notice, 
under  section  64.  see  Vol.  III. 

7  A  subpetna  ducu  ttcum  will  be  issued 
for  this  purpose.  Wigan  v.  Rowland,  10 
Hare  Ap.  18,  19;  17  Jur.  816.  For  the 
fees  payable  to  the  officer  of  the  Court  of 
Probate  attending  with  the  will,  see  Court 
of  Probate  Rules,  80  July,  1862;  Dodd  & 
Brooke,  1161,  1280;  8  Jur.  N.  S.  PL  2, 
892,  897. 
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When  the 
original 
cannot  be 
obtained : 


Proof  of 
execution. 

Secondaxy 
e^dence  of 
contents. 


Secondaiy 
evidence  of 
written  docu- 
mentfl : 

Practice  at 
Law; 

Notice  to 
produce. 


time.^  In  Fauquier  v^  TynJte^  Lord  Eldon  seemed  at  a  loss 
to  account  for  this  deviation  from  the  ordinary  course,  which  he 
thought  might  be  inoperative  if  the  officer  of  the  Ecclesiastical 
Court  refused  to  obey  the  order;  and  he  declined  to  extend  it  to 
any  other  case  than  that  of  a  will. 

There  are  several  cases  in  which  a  Court  of  Equity  has  estab- 
lished a  will,  without  the  production  of  the  original,  where  the 
fact  of  the  will  having  been  proved  and  retained  abroad,  or  other 
circumstances,^  have  rendered  it  impossible  to  bring  the  original 
before  the  Court ;  *  but  it  seems  that,  in  such  cases,  strict  proof  of 
the  execution  and  attestation  must  be  given,  unless  they  are 
admitted,  or  unless  the  will  is  old  enough  to  prove  itself.*  The 
contents  of  the  will  must  be  proved  to  the  satisfaction  of  the 
Court;'  and,  in  the  absence  of  the  original,  there  are  various 
means  of  secondary  evidence  applicable  for  this  purpose.  In 
JPtdlan  V.  Mcmlina^  sufficient  secondary  evidence  was  given,  by 
means  of  a  copy  admitted  to  probate  in  this  country,  certified  by 
the  Registrar  of  the  place  where  the  original  was  depodted. 

Secondary  evidence  of  the  contents  of  written  documents  is 
admitted,  both  at  Law  and  in  Equity,  when  the  party  has  not  the 
means  of  producing  them,  because  they  are  either  lost  or  destroyed, 
or  in  the  possession  or  power  of  the  adverse  party.  At  Law, 
where  it  is  not  known  till  the  time  of  trial  what  evidence  will  be 
oifered  on  either  side,  a  party,  in  order  to  entitle  himself  to  give 
secondary  evidence  of  the  contents  of  a  written  document,  on  the 
ground  of  its  being  in  the  possession  of  his  adversary,  ought  to 
give  him  notice  to  produce  it :  for  otherwise,  non  constat  that  the 
best  evidence  might  not  be  had.^  But  even  at  Law,  when,  from 
the  nature  of  the  proceeding,  the  party  must  know  that  the  con- 
tents of  a  written  instrument  in  his  possession  wUl  come  into 
question,  it  is  not  necessary  to  give  any  notice  for  its  production ; 
and,  therefore,  in  an  action  of  trover  for  a  deed,*  or  upon  an  in- 
dictment for  stealing  a  bill  of  exchange,^^  it  has  been  held,  that, 
without  previous  notice,  parol  evidence  n;iay  be  given  of  the 


1  Morse  v.  Roach,  2  Strange,  961;.  1 
Dick.  66 ;  Frederick  v.  Ajnscombe,  1  Atk. 
627;  Feirce  v.  Watkin,  2  Dick.  486;  Lake 
V.  CaustieKl,  8  Bro.  C.  C.  268;  Forder  v. 

Wade,  4  Bro.  C.  C  476;  Uodson  r. , 

6Ve8.  186;    Ford  v.  ,  ib.   802;  see 

also  betou,  226;  and  for  forms  of  orders, 
see  2  Van  tiey.  861,  862. 

3  7  Ves.  2u2;  and  see  6  Yes.  185;  ib, 
802. 

s  Ellis  V.  Medlicott,  cited  4  Beav.  144. 

4  A  codicil  destroyed  wiihout  the  testa- 
tor's consent  was  eotablistied  in  Clark  v. 
Wright,  8  Pick.  67  (2d  ed.),  69,  note  (1), 
and  cases  cited. 


^  Rand  v.  Macmabon,  12  Sim.  558,  566; 
6  Jur.  450. 

^  1  he  eyidence  of  the  entire  contents  of 
the  will  must,  in  such  cases,  be  most  clear 
and  satis&ctorv.  Davis  r.  Sigoumey,  8 
Met.  487;  Durfee  v.  Durfee,  8  Met.  490, 
note;   Huble  «.  Clark,  1  Hagg.  Eccl.  115. 

7  4  Beav.  142,  where  the  cases  are  col- 
lected. 

8  1  Phil.  £v.  (Cowen  &  Hiirs  ed.  1889) 
489  et  stq. ;  8  ib.  1182,  note,  884,  and 
cases  cited ;  1  Qreenl.  £▼.  §  560. 

0  How  V.  Hall,  14  East,  274. 
10  Aickles's  case,  1  Leach,  294. 
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contents  of  the  instrument  which  is  the  foundation  of  the  pro-  c.  XXII.  §  6. 
ceeding.^  ^— ^^-— / 

The  same  exception  to  the  general  rule  appears  to  be  equally  practice  in 
applicable  in  Courts  of  Equity :  for  there  it  is  held,  that  when,  Equity, where 
either  from  the  pleadings  or  depositions,  a  party  is  apprised  that  apprised  of 
it  is  the  intention  of  the  opposite  party  to  make  use  of  secondary  toVrove"thr 
evidence  of  the  contents  of  a  document  in  his  possession,  such  contents. 
secondary  evidence  may  be  used  at  the  hearing,  without  serving 
the  party  in  whose  possession  it  is  with  notice  to  produce  it.^ 
This  point  was  much  considered  by  Sir  William  Grant  M.  R.  in 
Wood  V.  Strickland^^  where  a  witness,  who  had  been  examined  on 
the  part  of  the  defendant,  deposed  to  the  contents  of  a  certain 
letter  which  had  been  written  by  the  plaintiff  to  the  witness, 
which  the  witness  stated  that  he  had  himself  subsequently  re- 
turned to  the  plaintiff  who  immediately  threw  it  into  the  fire  and 
destroyed  it.  At  the  hearing,  an  objection  was  taken,  on  the  part 
of  the  plaintiff  to  the  admissibility  of  this  evidence,  on  the  ground 
that  there  was  no  proof  of  the  letter  being  lost  or  destroyed,  nor 
of  any  notice  given  to  the  plaintiff  to  produce  it ;  but  the  objection 
was  overruled  by  the  Master  of  the  Rolls,  on  the  ground  that  the 
plaintiff  must  have  seen,  by  the  depositions,  that  the  evidence 
of  the  case,  set  up  as  a  defence  to  the  bill,  consisted  of  certain 
written  communications  which  had  taken  place  on  the  subject  of 
the  suit,  and  that  it  was  impossible,  therefore,  that  he  could  have 
been  taken  by  surprise,  or  could  not  be  prepared  to  produce  any 
letter  that  might  be  in  hb  possession.  It  is  right,  however,  to  state, 
that,  in  Sdwkeaworth  v.  J}eu}snap,^  Sir  Lancelot  Shadwell  V.  C. 
came  to  a  decision  which  was  contrary  to  that  in  Wood  v.  Strick- 
land; •  and  that,  in  Stulz  v.  Stvhy^  he  referred  with  approbation 
to  his  own  decision  in  Havskeeworth  v.  Dewanap :  though  he  ex- 
pressed himself  willing  to  have  the  point  again  argued,  in  order 
that  the  practice  might  be  settled.  The  point,  however,  was  not 
argued,  the  objection  having  been  waived. 

It  may  be  mentioned,  with  reference  to  this  subject,  that,  in  Prodnctionof 
Parkhurst  v.   Lowten^  Lord  Eldon   appears  to  hav^  thought,  ^here^iTmay 
that  when  a  defendant  admitted  a  deed  to  be  in  his  possession,  convict  the 
but  declined  to  produce  it,  on  the  ground  that  it  might  convict  SSme.°  * 
him  of  simony,  or  any  other  criminal  offence,  secondary  evidence 
of  its  contents  might  be  received. 

Where  written  documents  are  not  admitted,  and.  do  not  prove  in  what  man- 
ner written 
documents 
1  See  Taylor  on  Evid.  §§  879,  879;  1  «  Cited  6  Sim.  460.  are  proved. 

Greenl.  £q.'$  661.  <  2  Mer.  461. 

s  See  Greeley  £q.  Ev.  (Am.  ed.)  118.  •  6  Sim.  460. 

>  2  Mer.  461,466;  andseeLynev.  Lock-  ^  2  Swanst  218. 

wool,  2  Moll.  821;  Davlaon  v.  KobinsoUi 
0  W.  R.  678|  L.  C 
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EVTOENCE. 


C.  XXII.  §  6. 


Proof  of 
execution  h^ 
attesting  wit- 
ness, not  nee- 
essaiy  where 
attestation 
unnecessaiy ; 

except  on 
ex  parte 
applications. 

Notice  to 
admit  under 
21  &  22  Vic 
c.  27. 


Objections 
for  want  of 
stamp. 


themselves,  they  must  be  proved  by  the  same  evidence  as  at 
Law :  ^  the  evidence,  however,  being  taken  according  to  the  prac- 
tice of  the  Conrt  of  Chancery. 

Where  an  instrument,  to  the  validity  of  which  attestation  is  not 
requisite,  has  been  attested,  such  instrument  may  be  proved  by 
admission,  or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto ;  ^  and  it  is  not  requisite  to  prove  it  by  the  attesting  wit- 
ness, except  in  the  case  of  ex  parte  applications :  on  which  the 
evidence  of  the  attesting  witness  will  still  be  required,'  unless  it 
can  be  shown  that  there  is  a  difficulty  in  procuring  it/ 

To  avoid  unnecessary  expense  in  the  proof  of  documents,  it  has 
been  enacted  that,  where  all  parties  to  a  suit  are  competent  to 
make  admissions,  any  party  may  call  on  any  other  party,  by  notice, 
to  admit  any  document  saving  all  just  exceptions ;  and  that,  in 
case  of  refusal  or  neglect  to  admit,  the  cost  of  proving  the  docu- 
ment shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  cause  may  be :  unless  the  Court  shall  certify  that 
the  refusal  to  admit  was  reasonable  ;  and  that  no  costs  of  proving 
any  document  shall  be  allowed,  unless  such  notice  be  given :  ex- 
cept in  cases  where  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  Taxing  Master,  a  saving  of  expense/ 

Any  document  requiring  to  be  stamped  will  not  be  received  in 
evidence,  until  it  has  been  stamped,^  except  for  a  collateral  pur- 
pose;' and  upon  the  production  of  any  document  (except  such 
as  cannot  be  stamped  after  execution,  on  payment  of  the  duty  and  a 
penalty,^  as  evidence  at  the  trial  of  any  cause,  it  is  the  duty  of  the 
officer  of  the  Court,  whose  duty  it  is  to  read  such  document,  to 
call  the  attention  of  the  Judge  to  any  omission  or  insufficiency  of 
the  stamp;  and  the  document,  if  unstamped,  or  not  sufficiently 
stamped,  will  not  be  received  in  evidence  until  the  whole,  or  the 
deficiency  of  the  stamp  dutyj  and  the  penalty  required  by  statute, 
together  with  the  additional  penalty  of  one  pound,  has  been  paid ; 
and  thereupon  such  document  is  admissible  in  evidence,  saving  all 


1  See  ante,  p.  874,  and  note ;  1  Greenl. 
£v.  §  689  et  seq.  and  note;  Greslej  £q.  £y. 
(Am.  ed.)  118, 119  et  seq, 

a  17  &  18  Vic.  c.  126,  §  26;  see  Homer 
V.  Wallis,  11  Mass.  809. 

8  Re  Reay,  1  Jur.  N.  S.  222;  8  W.  R. 
812,  y.  0.  K.;  Pedder  v.  Pedder,  cited 
Seton,  16. 

4  Be  Dierdon.  10  Jur.  N.  S.  678;  12  W. 
R.  978,  V.  C.  W, ;  Jearrard  v.  Tracy,  11 
W.  R.  97,  V.  C.  K.  In  Be  Hall,  9  W.  R. 
776,  y.  C.  K.,  where  no  solemnities  were 
required  for  the  execution  of  a  power,  a 
fund  was  directed  to  be  paid  out  of  Court, 
without  the  evidence  of  the  attesting  wit- 
ness; and  see  Taylor,  §  1640. 

<  Ante,  p.  849;  21  &  22  yic.  c.  27,  §  7; 
Ord.  XLI.  89,  and  Sched.  N.  No.  6;  Tay- 


lor, $  707  A.  Section  7  is,  in  terms,  gen- 
emlly  applicable,  and  has  been  so  acted 
upon;  beton,  21;  it  is  framed  on  the  Com- 
mon Law  Procedure  Act,  1862  (16  &  16 
yic.  c.  76),  §  117;  and  see  Common  Law 
Rules  of  H.  T.  1858,  r.  30;  17  Jur.  Pt  2, 
9;  Taylor,  §  708.  For  the  cases  at  Law 
on  the  construction  to  be  put  on  |  117, 
and  the  practice  thereunder,  see  TaTlor  on 
Evid.  §§  704-707;  Chi  tty*s  Arch.  819-^28; 
Chitty's  Forms,  140-146.  For  forms  of 
notice,  admission  thereunder,  and  affidavit 
of  service,  see  Vol.  IIL 

«  Smith  V.  Henley,  1  PhU.  891,  896;  8 
Jur.  484. 

7  Blau:  V.  Bromley,  11  Jur.  617,  L.  C^ 
and  cases  there  cited. 

8  See  Seton,  16. 
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Proving 
exhibits  at 
the  hearing. 


What  ex- 
hibits may- 
be proyed, 
ffivd  voce, 
and  by 
affidavit: 


jnBt  exceptions  on  other  grounds.^    No  new  trial  will  be  granted  C.  XXII.  5  7. 
by  reason  of  the  ruling  of  any  Judge  that  the  stamp  upon  any 
document  is  sufficient,  or  that  the  document  does  not  require  a 
stamp.^ 

Section  VII. — Proving  Exhibits  at  the  Hearing^  under  an  Order. 

Written  documents,  essential  to  the  justice  of  the  cause,  may 
in  certain  cases  be  proved  at  the  hearing  as  exhibits,  viva  voce,  or 
by  affidavit.*  This  course  may  be  adopted,  where  the  cause  is 
heard  on  bill  and  answer,^  or  where  the  documents  have  not  been 
proved  before  the  evidence  in  the  cause  is  closed. 

Amongst  the  documents  which  may  be  thus  proved,  may  be 
classed :  ^  all  ancient  records  of  endowments  and  institutions, 
whether  they 'are  offered  to  be  proved  as  original  instruments,  or 
as  they  are  found  collected  and  recorded  in  register  books  of  great 
antiquity,  deposited  in  the  registries  of  the  archbishops  and  bishops, 

1  The  Stamp  Act,  1870  (88  &  84  Vic  c. 
97),  §  16,  on  and  after  1  Jan.  1871.  The 
17  it  18  Vic.  c.  126,  §§  28,  29,  is  repealed 
on  and  from  that  date,  by  88  &  84  Vic.  c. 
99.  It  seems  there  is  no  officer  of  the 
Conrt,  strictly  answering  the  description 
in  §  16;  the  Registrar  clearir  does  not 
Seton,  16.  The  practice  in  tne  Court  of 
Chsnceiy  is  to  direct  the  cause  to  stand 
over,  or  to  allow  it  to  proceed  on  the 
undertaking  of  the  solicitor  to  procure 
the  document  to  be  properly  stamped;  see 
Seton,  16;  and  see  ante,  pp.  848,  849; 
Owen  V.  Thomas,  8  M.  &  K.  868;  Coles 
V.  Trecothick,  9  Ves.,  284,289;*  Carring- 
ton  V.  Pell,  2  De  Q.  &S.  612  :  Browne  v. 
Savage,  6  Jur.  N.  S.  1020,  V.  C.  K.;  see 
also  Nixon  v.  Albion  Marine  Insurance 
Company,  L.  B.  2  £xch.  888.  Receipts 
for  payments  not  duly  stamped,  and 
which  could  not  be  stamped  either  with 
or  without  a  penalty,  were  received  in 
evidence  by  consent,  in  Orange  v.  Pick- 
ford,  and  Thompson  v.  Webster,  cited 
Seton,  16. 

s  17  &  18  Vic  c.  136,  §  81.  In  Carpen- 
ter V.  Snelling,  97  Mass.  462,  it  was  neld 
that  the  provision  of  the  United  States 
Sts.  1866,  c.  184,  (  9,  that  no  instrument 
or  document  not  duly  stamped,  as  reauired 
by  the  internal  revenue  laws  of  the  Lnited 
States,  shall  bo  admitted  or  used  as  evi- 
dence in  any  Court  until  the  requisite 
stamps  shall  have  been  affixed  thereto, 
applies  only  to  the  Courts  of  the  United 
States.  Bigelow  C.  J.  in  this  case  said: 
'*  We  entertain  grave  doubts  whether  it  is 
within  the  constitutional  authority  of  Con- 
gress to  enact  rules  regulating  the  com- 
petency of  evidence  on  the  tnal  of  cases 
in  the  Courts  of  the  several  States  which 
shall  be  obligatory  upon  them.'*  See  also 
Lvnch  v.  Morse,  97  Mass.  468  in  note; 
Disbrow  V.  Johnson,  8  C.  £.  Green  (N.  J.), 
80;  Davy  v.  Morgan,  66  Barb.  (N.  Y.) 
218. 

>  The  practice  of  proving  such  docu- 
ments by  affidavit  was  introduced  by  the 
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48d  Order  of  Angust,  1841;  Sand.  Ord. 
886;  8  Beav.  zxv.,  which  directed  that, 
**  In  cases  in  which  any  exhibit. may,  by 
the  present  practice  of  the  Court,  l>e 
proved  vkd  voce  at  the  hearing  of  a  cause, 
the  same  may  be  proved  by  uie  affidavit 
of  the  witness  who  would  bie  competent  to 
prove  the  same  vitd  voce  at  the  hearing." 
This  order  is  not  included  in  the  Consol- 
idated Orders;  but  the  Prel.  Ord.  r.  6, 
which  preserves  any  established  practice 
originated  in,  or  sanctioned  by,  the  Orders 
thereby  abrogated,  would,  it  is  conceived, 
authonze  the  adoption  of  the  practice, 
where  necessaiy;  see  Seton,  14;  see  also 
18  &  14  Vic.  c.  86,  $  28;  and  orders  to 
prove  exhibits  vivd  voce  or  by  affidavits 
are  frequently  made;  for  recent  instances, 
see  Jegon  v,  'Vivian,  M.  R,,  17  Dec.,  1869, 
Rolls*  Lib.;  Feltham  «.  Turner,  M.  R., 
2  Jttlv,  1870.  Rolls'  Lib.  Courts  of  Chan- 
cery nave  always  had  the  power  to  ex- 
amine witnesses  vivd  voce,  for  the  purpoee 
of  proving  certain  written  instruments. 
Levert  v.  Redwood,  9  Porter,  80;  Hughes 
V.  Phelps,  8  Bibb.  199  ;  Gresley  £q.  £v. 
(Am.  ed.)  126:  Latttng  v.  Hall,  9  Paige, 
483;  Dana  v.  Nelson,  1  Aiken,  264;  see 
De  Peyster  v.  Golden,  1  £dw.  Ch.  68; 
Nesmith  v.  Calvert,  1  Wood.  &  M.  84; 
Gafney  r.  Reeves,  6  Ind.  (Porter)  71 ;  Mor- 
ton V.  White,  6  Ind.  (Porter)  888. 

It  is  provided,  that  the  late  change  in 
the  moae  of  taking  evidence  in  Equity  in 
Massachusetts  shjul  not  prevent  the  use 
of  affidavits  where  they  nave  heretofore 
been  allowed.    Genl.  Sts.  c.  181,  §  60. 

By  Chancaiy  Rule  9  of  New  Jersey,  no 
documentary  evidence,  which  is  not  made 
an  exhibit  before  the  Master,  shall  be  read 
at  the  hearing  of  the  cause.  2  McCarter, 
629. 

4  Ante,  p.  828;  Rowland  v,  Sturgis,  2 
Hare,  620;  Chalk  v.  Raine,  7  Hare,  898; 
18  Jur.  981 ;  Neville  v,  FiUgerald,  2  Dr. 
&  War.  680;  Wyatt's  P.  R.  219;  contra, 
Jones  9.  Griffith,  14  Sim.  262;  8  Jur.  788. 


882 


EYIDENGE. 


c.  xxn.  §  7. 


ancient 
records  and 
writings. 


Copies  of 
records 
signed 
by  proper 
officer. 


Deeds, 
letters,  and 
vouchers. 


Nothing  can 
be  proved 
viva  ffoce 
that  requires 
any  evidence 
besides  that 
of  signature ; 


or  of  the  deans  and  chapters  of  collegiate  churches,  or  of  the  Ec- 
clesiastical Courts,  bulls  of  the  Popes,  records  from  the  Bodleian, 
Harleian,  and  Museum  libraries,  or  from  any  of  the  public  libraries 
belonging  to  the  two  universities,  or  from  the  library  at  Lambeth : 
all  or  any  of  which  ancient  documents  must  be  produced  by  those 
persons  in  whose  immediate  custody  they  are,  who  must  be  sworn 
to  identify  the  particular  record  produced  in  his  custody,  before  the 
same  can  be  read."  ^ 

So,  in  like  manner  may  be  proved,  as  exhibits,  office  copies  of 
records  *  from  any  of  the  Courts  at  Westminster,  or  of  grants  or 
enrolments  from  the  rolls  or  other  records  deposited  in  the  Public 
Record  Offices,  or  of  records  or  proceedings  from  Courts  of  inferior 
jurisdiction  in  England :  as  those  of  the  counties  palatine  of  Ches- 
ter, Lancaster,  or  Durham,  or  of  the  Courts  of  Great  Session  in 
Wales,  or  of  the  Courts  of  the  universities  of  Oxford  and  Cam* 
bridge,  or  of  the  City  of  London,  or  of  the  Cinque  Ports.' 

Deeds,  bonds,  promissory  notes,  bills  of  exchange,  letters,  or 
receipts,  of  which  proof  must  be  made  of  the  handwriting  of  the 
persons  writing  or  executing  the  same,  are  all  considered  as  ex- 
hibits, and  may  be  proved  at  the  hearing.* 

With  the  exception  of  documents  coming  out  of  the  custody  of 
a  public  officer  having  the  care  of  such  documents  (which  are 
proved  by  the  mere  examination  of  the  officer  to  that  &ct),  no 
exhibit  can  thus  be  proved  that  requires  more  than  the  proof  of 
the  execution,  or  of  handwriting,  to  substantiate  it :  *  if  it  be  any 
thing  that  admits  of  cross-examination,  or  that  requires  any  evi- 
dence besides  that  of  handwriting,  it  cannot  be  received.*  This 
rule  is  strictly  adhered  to ;  and  in  many  cases,  where  an  instru- 
ment which, /?rima  fade^  appears  to  be  an  exhibit,  requires  more 
forhial  proof,  it  cannot  be  received  as  one.'    Thus,  the  Court  re- 


1  2  Fowl.  Ex.  Pr.  157. 

3  The  office  copies  here  mentioned  are 
the  copies  of  tho^e  records  of  wliich  it  is 
the  duty  of  proper  officers,  appointed  by 
the  IhwJ  to  furnish  copies  for  general  use, 
and  are  not  those  copies  which  it  is  the 
duty  of  the  officer  of  the  Court  to  make 
for  the  convenience  of  suitors  in  that 
Court,  Fuch  as  the  ordinary  office  copies 
of  pleadings  and  depositions  in  the  Court 
of  Chancery  ;  which,  although  they  are 
admi-^sible  in  the  Courts  to  which  the 
officer  belongs,  are  not  admissible  in  other 
Courts  without  further  proof  ot  their  ac- 
curacy. 2  Phil,  on  £vid.  197;  Taylor,  § 
1882 

«  2  Fowl.  Ex.  Pr.  158. 

*  2  Fowl.  Ex.  Pr.  168;  Hinde,  870. 

8  See  Ellis  t,  Deane,  8  Moll.  62;  Emer- 
son V.  Berkley,  4  Hen.  &  M.  441. 

«  Lrtke  r."  Skinner,  1  J.  &  W.  9, 15; 
Bowser  v.  Colby,  1  Hare,  109,  182.  It 
seems,  however,  that  the  Court  will,  upon 
the  so^^gestion  of  counsel,  put  questions  to 
the  wiiness;  see  Turuer  o.  Burleigh,  17 
Yes.  854. 


7  Bloxton  «.  Drewit,  Prec  in  Cha.  64; 
Ellis  V.  Deiine,  8  Moll.  63;  Emerson  v. 
Berkley,  4  Hen.  &  M.  441;  Gresiey  £q. 
Ev.  (Am.  ed  )  132  [199].  It  is  said  not  to 
be,  strictly  speaking,  correct  to  say,  that  no 
question^j  which  will  admit  of  a  cross- 
examination^  may  be  asked  a  witness  thus 
proving  exhibits;  but  the  fact  is,  that  the 
examination  is  restricted  to  three  or  ibor 
very  wimple  points,  such  as  the  cu^^todj 
and  identity  of  an  ancient  document  pro- 
duced by  a  librHrian  or  registnr,  the  ac- 
curacy of  an  office  copy  produced  by  the 
proper  officer,  the  execution  of  a  dt^ 
where  the  exuminant  is  the  atte^ting  wit- 
ness, the  handwriting  of  a  letter,  or  receipt, 
or  promissoiy  note,  &c.,  &c.  Gresley  Eq. 
Ev.  (Am.  ed  )  126. 

Where  a  minor  is  a  party,  the  Coort 
will  not  permit  a  witness  to* be  examined 
vird  voce  at  the  hearing  of  the  cause,  to 
prove  a  deed  or  exhibit,  which  must  be 
proved  at  the  office,  by  an  examination 
of  the  witness  upon  interrogatories.  White 
V.  Baker,  1  Irish  £q.  282. 
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fused  to  admit  cextain  receipts  to  be  proved  viva  voce^  although  C.  XXII.  §  7. 

ordinarily  they  might  be  taken   as  exhibits:   because,  in  order  ^ 

to  make  them  evidence  of  the  fact  they  were  intended  to  sub-  or  that  admin 

stantiate,  a  further  fact  must  have  been  proved,  which  the  other  exammAtion. 

side  would  have  had  a  right  to  controvert  and  to  cross-examine 

npon.^    So  also,  where  a  power  was  required  to  be  exercised  by 

a  deed  executed  in  the  presence  o^  and  attested  by  witnesses,  it 

was  held  that  the  deed  by  which  the  power  was  exercised  could 

not  be  proved  vivd  voce  at  the  hearing  of  the  cause ; '  and  where  a 

book,  in  which  the  collector  of  a  former  rector  had  kept  accounts 

of  the  receipt  of  tithes,  was  offered  to  be  proved  vivd  vocCy  it  was 

rejected,  because,  besides  proving  the  handwriting,  it  would  be 

necessary  to  prove  that  it  came  out  of  the  proper  custody,  and  that 

the  writer  was  the  collector  of  the  tithes.' 

For  the  same  reason,  a  will  of  real  estate  cannot  be  proved  as  Will  cannot, 
an  exhibit  at  the  hearing:  because,  besides  the  mere  execution  of  £,^proved; 
the  will,  the  sanity  of  the  testator  must  be  established,  and  the 
heir  has  a  right  to  cross-examine  the  witnesses/    Under  the  pres-  but  has  been 
ent  practice,  however,  a  will  has  been  allowed  to  be  proved  at  the  ^^«*'^th 
hearing,  with  liberty  to  the  heir  to  cross-examine  the  witnesses.^       liberty  to 

If  a  document  is  impeached  by  the  answer  of  a  defendant,  it  can-  examineT*''' 
not  be  proved  vivd  voce,  on  the  part  of  the  plaintiff^  against  such  •.  . 

defendant.    Thus,  where  the  answer  of  one  of  the  defendants  in  a  impeached, 
cause  insisted  that  a  covenant  was  fraudulently  inserted  in  a  deed,  ^^^  ^^ 
the   Court  refused  to  admit  such  deed  to  be  proved  vivd  voce  ^oce. 
against  that  defendant :.  although  it  was  held,  that  it  plight  have 
been  so  proved  against  the  other  defendant,  who  had  not  im- 
peached its  authenticity.*    So,  where  a  bill  was  filed  for  the  pay- 
ment of  an  annuity,  the  circumstances  under  which  the  annuity 
deed  was  executed  being  disputed  by  the  parties,  the  plaintiff  was 
not  allowed  to  prove  the  deed  vivd  voce  as  an  exhibit ;  but  leave 
was  given  to  file  interrogatories  for  that  purpose.'' 

It  is  only,  however,  where  the  execution  or  the  authenticity  of  flfecw,  where 
a  deed  is  impeached,  thai  it  cannot  be  proved  as  an  exhibit :  if  *^®  validity 

*  ,        .  ,         ^  only  ifl  m 

the  validity  of  it  only  is  disputed,  it  may  be  so  proved ; '    and  queetion. 
upon  this  principle,  the  plaintiff  in  a  foreclosure  suit,  was  allowed  Mortgage 
to  prove  by  affidavit  the  mortgage  deed  under  which  he  claimed,  S^^°  ,^^ 
where  it  was  neither  admitted  nor  denied  by  the  defendant.* 
It  is,  howevever,  necessary,  in  order  to  authorize  the  proving  of 


1  Earl  Pomfret  v.  Lord  Windsor,  3  Ves. 
8.  472,  479;  and  see  Blozton  v.  Drewit, 
Free,  in  Ch.  64. 

3  Brace  v.  Blick,  7  Sim.  616. 

a  LMke  v.  Skinner,  1  J.  &  W.  9.  15. 

*  HarriA  v  Ingledew,  8  P.  Wms.  98; 
Kiblett  v.  Daniel,  Bunb.  810;  2  Fowl.  Ex. 
Pr.  158;  aa/e,  pp.  874,  875. 

*  Chichester  r.  Chichester,  24  Beav. 
289;  see  also  Hope  v.  Liddeli,  20  Beav. 
438. 


«  Barfield  v.  Kellr,  4  Russ.  855,  857; 
Joly  0.  Swift,  8  Jo.  &  Lat  126;  Hitchcock 
V.  Ciirew,  Kay  Ap.  14. 

7  Maber  v.  Hoobs,  1  Y.  &  C.  Ex.  585, 
586. 

*  Attorney-General  v*  Pearson,  7  Sim. 
809. 

•  Rowland  v.  Sturgis,  2  Hare,  620; 
eotUra  Jones  v.  Grifflth,  14  Sim.  ^2;  8 
Jur.  733;  and  pee  Chalk  v.  Raine,  7  Uare, 
898;  18  Jur.  981. 
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c.  xxn.  §  7. 


Order  to 
prove:  how 
obtained : 

only  hj  party 
intending  to 
use  exhibits. 

When  order 
has  not  been 
obtained  be- 
fore hearing. 

Form  of 
order. 

Service. 


Proof:  how- 
adduced  ; 


is  confined  to 
the  docu- 
ments 
mentioned, 
SAving  just 
exceptions. 

Attendance  of 
witness:  how 
enforced. 


an  exhibit  at  the  hearing  of  a  oanse,  that  the  party  intendiDg  to 
make  use  of  the  exhibit  should  previously  obtain  an  order  for  tbit 
purpose.^  This  order  may  be  obtained^  by  the  party  requiring  it, 
on  motion  of  course,  or  on  petition  of  course,  at  the  Rol]fl)'aodii 
may  be  granted  during  the  hearing  of  the  cause :  *  in  whidi  cise, 
the  cause  will  either  be  ordered  to  stand  over  for.  the  purpoee  of 
enabling  the  order  to  be  served  and  acted  upon,  or,  if  tJie  witnes 
is  in  Court,  it  may  be  acted  upon  immediately.* 

The  order,  when  drawn  up,  must  describe  minutely  the  exbiliti 
to  be  proved ;  ^  and  it  is  always  made,  as  of  course,  ^  saring  ill 
just  exceptions.**  • 

The  order,  being  drawn  up,  passed,  and  entered,  a  copy  thereof 
must  be  served,  in  the  usual  manner,  upon  the  adverse  solicitoi^ 
two  days  previous  to  the  hearing  of  the  cause.'' 

When  the  cause  is  called  on,  the  original  order,  the  exhibh 
described  therein,  and  the  witness  to  prove  the  same,  must  be  pro- 
duced in  Court;  and  the  Registrar  then  administers  the  oitli 
and  examines  the  witness ;  ^  or,  if  proved  by  affidavit,  the  otia 
and  exhibit  must  be  produced  with  the  affidavit.* 

No  documents  but  those  mentioned  or  described  in  the  order; 
can  be  thus  proved  at  the  hearing ;  ^^  and  as  the  order  saves  just 
exceptions,  all  objections  which  can  be  taken  to  the  admisflibilitjof 
the  document  as  evidence,  may  then  be  urged  by  the  opposing  party. 

The  attendance  of  an  unwilling  witness,  to  prove  an  exhibit  il 
the  hearing,  may  be  enforced  by  sttbpcmOj^  and,  unless  an  order 
to  prove  vivd  voce  at  the  hearing  has  been  obtained,  an  order  for 
leave  to  issue  the  siibpcena  appears  to  be  necessary,  and  maj  be 
obtained  on  ex  parte  motion."  The  subpoma  is  prepared  wsi 
issued  in  the  manner  hereafter  explained:"  and  is  made  retm- 


1  Hinde,  870;  Clare  v.  Wood,  1  Hare, 
314 ;  see  £mer8on  v.  Berkley,  4  Hen.  & 
M.  441;  Barrow  v.  Rhinehuiaer,  1  John. 
Ch.  559;  Gresley  £q.  £y.  (Am.  ed.)  181 
[188].  The  order  ma^'  be  obtained  after 
the  affidavit,  in  proot  of  the  ezhibitSi  is 
made.    S.  G. 

a  See  Graves  v.  Budgel,  1  Atk.  444. 
For  form  of  order,  see  Seton,  1287,  No.  8. 

8  Bank  v,  Farqnes,  Amb.  145. 

4  Bat  see  Bird  «.  Lake,  1  H.  &  M. 
111. 

6  As,  if  a  deed,  the  date  and  parties* 
names;  if  a  letter,  the  date,  and  the 
names  of  the  persons  by  whom  it  was 
written,  and  to  whom  it  was  addressed. 
Greslev,  188;  Gresley  Eq.  Ev.  (Am.  ed.) 
131  [l88].  To  anthonze  a  party  to  produce, 
at  the  hearing,  docnmentaiy  evidence 
which  is  not  made  an  exhibit  before  the 
Examiner,  nor  distinctlv  referred  to  in  the 
pleadings,  the  notice  of  intention  to  make 
use  of  such  evidence  should  state  sufficient 
of  the  substance  of  the  document  intended 
to  be  produced  to  enable  the  adverse 
party  to  see  that  it  is  evidence  of  some 


fact  aicainst  him.   Miller  «.  Avt^,  S  M. 
Ch.  582. 

6  Hiode,  370. 

7  Hinde,  870;  Gresley,  lS8;Qrd.nil 

8  Hinde,  871;  Bowser  v,  Golbr,  1  Ha 
182  n.  (a).  A  witness  may  be  aa^ 
to  prove  exhibits,  though  examined  ^ 
fore  in  the  cause.  Neep  r.  Abbot,  (X  P- 
Coop.  191.   For  form  of  oatb,  see  TuLm. 

*  The  order  should  be  eotersd  ts  iw 
in  the  decree.  Seton,  14;  tk24,5«.j; 
The  Registrar  will  indorse  each  exhibi 

S reduced  in  evidence;  for  a  ksm,  9K 
eton,  26. 

w  Hinde,  871 ;  Wyatt's  P.  B.  181 

11  Hinde.  871. 

u  Hinde,  371;  Giwley,  191:  Sdn.  U; 
but  see  Hoiden  v.  Holden,  5  W.  S.S17,  v. 
G.  K.;  7  De  G.,  M.  &  G.  897;  Seloa,  14: 
Vorley  v.  Jerram,  6  W.  R.  734;  nefewu 
order  is  drawn  up;  a  note  staed  ^  ^ 
Registrar  of  the  direction  <^  Cbe  Coot 
being  sufficient;  Raymond  f.  Brows,* 
De  G.  &  J.  680. 

^  StQpott,  pp.  90&  et  aeq. 


WHO  MAY  BB  WITNESSES. 
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able  at  the  time  and  place  specified  in  an  accompanying  notice ;  C.  xxn.  §  8. 
being  usually  the  day  on  which  the  cause  will  be  in  the  paper  for  ^ 

hearing,  and  the  Court  of  the  Judge  who  is  to  hear  it.^  The 
order  to  prove  viva  voce^  or  to  issue  the  mbpoena^  as  the  case  may 
be,  must  be  produced  at  the  time  the  subpcena  is  sealed.  Personal 
service  is  necessary,  and  a  tender  of  expenses,  as  in  the  case  of  an 
ordinary  mbpoema  ad  testificandum,^ 

The  adverse  party  has  no  right,  in  the  absence  of  special  cir-  Astoprodac- 
cumstances  to  compel  the  production,  before  the  hearing,  of  an  g^Jjjf^ 
exhibit,  however  it  has  been  proved  : '  unless,  perhaps,  where  the 
deposition  proving  it  sets  it  out  verbatim;*  nor  even  to  inspect  it: 
for  he  is  not,  before  the  hearing,  to  '^  see  the  strength  of  the  cause, 
or  any  deed  to  pick  holes  in  it."  * 


Section  VIII.  —  Who  may  be  Witnesses. 

Formerly,  persons  interested  in  the  matters  in  question  in  the  Remorai 
suit,  or  parties  thereto ;  •  or  who  had  been  found  guilty  of  certain  ^t^ona. 


1  Sched.  to  Ord.  £.  No.  2. 

3  See  poti,  p.  906. 

s  Forrester  v.  Helme,  M*CI.  658;  Lord 
r.  Ck>lvin,  2  Drew.  205;  6  De  0.,  M.  &  G. 
47;  16  Jar.  258. 

*  Uodson  V.  Earl  of  WarriDgton,  8  P. 
Wins.  84. 

A  Gresleyi  192,  citing  Davers  v.  Daven, 
2  P.  Wms.  410;  2  Str.  764;  Wiley  v. 
Pistor,  7  Ves.  411;  Fencott  v.  CUrke,  6 
Sim.  8;  Lord  v.  Colvin,  vdi  tup.;  and  see 
jfott,  p.  896;  Bell  v.  JohniBDn,  1  J.  &  H. 
682. 

*  In  Chancery,  parties  to  the  record 
were  alwa^'s  subject  to  examination,  as 
witnesses,  much  more  freely  than  at  Law. 
A  plaintiff  might  obtain  an  order  as  of 
course,  to  examine  a  defendant,  and  a  de- 
fendant a  co-defendant,  as  a  witness,  upon 
affidavit  that  he  was  a  material  witness, 
and  was  not  interested  on  the  side  of  the 
applicant,  in  the  matter  to  which  it  was 
proposed  to  examine  him ;  the  order  being 
maoe  subject  to  all  just  exceptions.  If  the 
answer  ot  the  defendant  had  been  replied 
to,  the  replication  must  be  withdrawn  be- 
fore the  plaintifr  could  examine  him.  But 
a  plaintiff  could  not  be  examined  by  a 
derendant.  except  by  Gon»ent,  unless  he 
was  merely  a  trustee,  or  had  no  beneficial 
interest  in*  the  matter  in  question.  Nor 
could  a  co-plaintiff  be  examined  by  a 

}>laintiff,  without  the  consent  of  the  de- 
endant.  The  course  in  the  latter  of  such 
cases  was  to  strike  out  hia  name  as  plain- 
tiff, and  make  him  a  defendant,  and  in  the 
former  to  file  a  cross-bill.  1  Greenl.  Ev. 
$  861;  1  Smith  Cb.  Pr.  843,  844;  Eckford 
V.  Dekay,  6  Paige,  566;  see  Hill  v.  Hill,  9 
Gill  &  J.  81;  DeWolf  v.  Johnson,  10 
Whest.  867;  Gresley  Kq.  Ev.  (Am.  ed.) 
242  et  teq.i  Second  v.  First  Cong.  Society 


in  Hopkinton,  14  N.  H.  815.  Where  one 
party  was  examined  as  a  witness  against 
another  party  in  the  same  cause,  he 
might  be  cross-examined  like  any  other 
witness  bv  the  party  against  whom  he 
was  called,  and  his  evidence  could  not  be 
used  in  his  own  favor.  Benson  v.  Leroy, 
1  Paige,  122.  But  where  a  pHrty  was  ex- 
amined before  a  Master  in  relation  to  his 
own  rights,  and  the  examination  was  in 
the  nature  of  a  bill  of  discovery,  he  could 
not  be  cross-examined  by  his  own  coun- 
sel, nor  could  he  give  evidence  in  his  own 
favor,  any  further  than  his  answers  were 
responsive  to  the  questions  put  to  him. 
Jbid,  He  must,  however,  accompany  his 
answer  by  explanations  responsive  to  the 
interrogatory,  which  might  be  nece^saij 
to  rebut  any  improper  inference  arising 
from  such  answer.  Jbid.;  see  Armsby  v. 
Wood.  1  Hopk.  229. 

If  there  were  more  defendants  than  one, 
an  examination  of  a  defendant  might  be 
had,  and  a  decree  obtained  agninst  an- 
other defendant  upon  the  facts  elicited  by 
such  examination ;  but  a  decree  could  not 
be  iiad  against  the  party  examined,  em- 
bracing such  facts.  Palmer  v.  Van  Doren, 
2  £dw.  Ch.  192;  Bradley  v.  Root.  5  Paige, 
638.  Where  a  defendant  had  been  exam- 
ined under  the  usual  order,  as  a  witness, 
a  plaintiff  might  have  a  decree  against 
him  upon  other  matters,  to  which  he  was 
not  examined.  Palmer  v.  Van  Doren,  2 
£dw.  Ch.  192.  The  rule  that  a  plaintiff 
could  not  have  a  decree  against  a  defend- 
ant, whom  he  had  examined  as  a  witness 
in  the  cause,  did  not  apply  to  the  case  of  a 
mere  formal  defendant,  as  »n  executor  or 
trustee,  against  whom  no  personal  decree 
was  sought,  Hnd  who  had  no  personal  in- 
terest iu  the  question,  as  to  wliich  he  was 
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C.  XXIT.  §  8.  crimes,^  were  incompetent  to  give  evidence ;  but  these  restrictionfl 
have  been  removed.^ 


Witnesses: 
how  sworn, 


or  affirmed. 


A  peer  must 
be  sworn. 


The  witnesses  should  be  sworn  in  such  form,  and  with  such 
ceremonies,  as  they  may  declare  to  be  binding  on  their  con- 
sciences ; '  and  any  person  competent  to  be  a  witness  may,  if  he 
objects  to  take  an  oath,  or  is  objected  to  as  incompetent  to  take  an 
oath,  and  the  presiding  Judge  ^  is  satisfied  that  the  taking  of  an 
oath  would  have  no  binding  effect  on  his  conscience,  give  evidencse 
upon  his  promise  and  declaration.*    A  peer,  although  privileged  to 


examined  as  a  witness  against  his  co-de- 
fendants ;  nor  to  the  case  of  a  defendant, 
who,  by  his  answer,  admitted  his  own  lia- 
bility, or  who  suffered  the  bill  to  be  taken 
as  confessed  a^inst  him.  Bradlev  v. 
Rout,  6  Paige.  633;  Pingree  v.  Coffin,  12 
Gray,  288.  Where  a  defendant  admitted 
that  he  was  primarily  liable  to  the  plain- 
tiff for  the  payment  of  the  demand,  .for 
which  the  suit  wss  brought,  he  might  be 
examined  either  by  the  plaintiff  or  by  his 
co-defendants,  as  a  witness  in  the  cause. 
Bradley  v.  Root,  5  Paige,  638;  see  Regan 
V.  Echols,  5  Geo.  71;  Palmer  r.  Van 
Doren,  2  Edw.  Ch.  192;  Fulton  Bank  v. 
Sharon  Canal  Co.,  4  Paige,  127 ;  Ormsby 
V.  Bakeweli,  7  Ohio,  98. 

An  order  allowing  a  defendant  to  ex- 
amine his  co-defendant  as  a  witness 
would  always  be  granted  upon  a  sugges- 
tion that  the  party  to  be  examined  haa  no 
interest  in  the  cause,  leaving  the  question 
of  interest  to  be  settled  at  the  hearing, 
upon  the  proofs.  Nevill  v.  Demeritt,  1 
Green  Ch.  821 ;  Ch.  Rule  of  New  Jersey, 
78,  2  McCarter,  629 ;  see  Harrison  v.  John- 
sou,  8  C.  E.  Green  (N.  J.),  420;  Graham 
V.  Berryman,  4  C.  E.  Green  (N.  J.),  29. 
The  adverse  party  might  at  the  hearing 
object  to  the  competency  of  a  defendant's 
examination,  and  if  he  appeared  to  be  in- 
terested in  the  matters  to  which  he  was 
examined,  the  objection  might  be  taken 
at  the  hearing,  though  it  had  not  been 
made  before.  Mohawk  Bank  v.  Atwater, 
2  Paige,  64. 

The  evidence  of  a  co-defendant  is  not 
rendered  incompetent  by  the  fact  that  no 
order  was  mane  for  his  examination. 
Since  the  New  Jersey  Act  removing  the 
disqualification  of  interest  in  a  witness,  as 
a  party  or  otherwise,  no  order  for  his  ex- 
amination is  necessary  in  that  State.  Giv- 
eans  v.  McMurtry,  I'C.  E.  Green  (N.  J.), 
468.  Nor  is  it  any  objection  to  the  com- 
petency of  a  co-defendant  to  testify,  that  he 
has  net  answered  the  bill,  but  has  suffered 
a  decree  pro  confesso  against  him.  The 
plaintiff  may,  at  his  discretion,  require 
nim  to  answer.  But  if  he  do  not,  the  de- 
fendant, by  failing  to  answer,  cannot  de- 
prive his  co-defendant  of  his  testimony,  or 
disqualify  him  as  a  ivitness  in  the  cause. 
Giveans  v.  McMurtry,  ubi  supra. 

1  As  to  persons  laboring  under  defect  of 
understanding,  see  1  Greenl.  Ev.  §  866; 
Greslev  Eq.  Ev.  (Am.  ed.)  237;  1  Phil. 
Ev.  (Cowen  &  Hill's  ed.  1889)  18, 19,  notes 
(47),  (48).  As  to  the  competency  of  deaf 
andebmb  persons,  see  1  Greenl.  Ev.  §  866; 


State  D.  DeWoIf,  8  Conn.  98;  Common- 
wealth r.  Hill,  14  Mass.  207;  1  Phil.  Ev. 
(Cowen  &  Hill's  ed.  1839)  19,  and  note 
(49).  As  to  the  competency  of  children,  1 
Greenl.  Ev.  §  867;  Gresley'Eq.  Ev.  (Am. 
ed,)  287;  1  Phil.  Ev.  (Cowen  &  Hill's  ed. 
1839)  19,  20,  notes  (50),  (51),  (62). 

a  8  &4  Will.  IV.  c.  42, §§  26,27;  6  &  7 
Vic.  c.  85;  14  &  15  Vic.  c  99;  16  &  17 
Vic.  c.  88;  see  Taylor,  §§  1211-1219.  At 
to  the  competency  of  witnesses,  see  Taylor, 
§§  1210-1257;  Best,  $§  187-271;  Powell, 
25  et  seq.  By  a  late  statute  of  Massachn- 
setts,  no  person  of  sufficient  understanding 
shall  be  excluded  from  giving  evidence  as 
a  witness,  in  any  civil  proceeding,  in  Court 
or  before  a  person  havmg  authoritv  to  re- 
ceive evidence;  subject  to  the  qualification 
that  neither  husband  nor  wife  shMll  be 
allowed  to  testify  as  to  private  converaa- 
tions  with  each  other;  and  the  conviction 
of  a  witness  of  any  crime  may  be  shown 
to  affect  his  credibility.  A  party  to  a 
cause  who  shall  call  the  adverse  party  as 
a  witness,  shall  be  allowed  the  ^ame  liber^ 
in  the  examination  of  such  witness,  as  is 
now  allowed  upon  cross-examination.  St. 
Mass.  1870,  c.  393,  §§  1,  8,  4;  see  Metier  r. 
Metier,  8  C  E.TGreen  (N.  J.),  270,  276;  S. 
C.  4  C.  E.  Green  (N.  J  ),  467;  Uarristfn  r. 
Johnson,  8  C  E.  Green  (N.  J  ),  42t ;  Bird 
t>.  Davis,  1  McCarter  (N.  J.),  467;  Marl<>tt 
V.  Warwick,  8  C  E.  Green  (N.  J.),  108; 
Doody  V'  Pierce,  9  Allen,  141;  Bailey  e. 
Mvrick,  52  Maine,  132. 

^  1  &  2  Vic.  c.  105.  Such  is  the  law  by 
statute  of  Massachusetts.  Genl.  Sts.  e. 
181,  §  12.  In  this  State,  the  oath  is  ordi- 
narily administered,  with  the  ceremonv  of 
holding  up  the  hand.  Genl.  Sts.  c.  131,^  8. 
But  where  the  witness  is  a  Roman  Catho- 
lic, the  oath  is  administere<l  to  him  on  the 
Holy  Evangelists,  on  the  ground  that  those 
who  profess  that  faith,  generally  regard 
this  to  be  the  moat  solemn  form  of  admin- 
istering an  oath.  Commonwealth  v.  Bnz- 
zell,  16  Pick.  158.  So  in  anv  ca^  where 
the  Court  or  magistrate  before  whom  a 
person  is  to  be  sworn,  is  satisfied  that  snch 
person  has  any  peculiar  mode  of  swearing 
which  is  in  His  opinion  more  solemn  or 
obligatory  than  holding  up  the  hand,  they 
mav  adopt  that  mode  uf  administering  the 
oatn.    Genl.  Sts.  c.  181,  §  9. 

*  This  expression  includes  any  person 
or  persons  having  by  law  authority  to  ad- 
minister an  oaih  for  the  taking  of  evidence; 
see  The  Kvidence  Amendment  Act,  1870 
(38  &  84  Vic  c.  49),  S  1. 

ft  The  Evidence  liurther  Amendment 
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put  in  his  answer  upon  his  attestation  of  honor,  must,  when  called  0.  xxn.  §  9. 
upon  to  give  evidence  as  a  witness,  do  so  upon  oath.*  "*"    ^    ~ 

It  is  a  contempt  of  Court  to  publish,  while  a  cause  is  pending,  Publication  of 
comments  upon  the  evidence  which,  being  calculated  to  injure  the  JritnesMa: 
litigants'  cases,  or  to  create  ill  feeling  against  the  witnesses,  may  ^^^J^J^ 
tend  to  hinder  the  course  of  justice.' 


contempt 


Section  IX.  —  Manner  o/,  and  Time  /or^  taJcing  Evidence. 


Formerly,  the  general  mode  of  examining  witnesses  in  Equity  Former 
was  by  interrogatories  in  writing,  exhibited  by  the  party,  plaintiff  practice; 
or  defendant,  or  directed  by  the  Court  to  be  proposed  to  or  asked 
of  the  witnesses  in  a  cause.'    This  practice  has  been  abolished, 
and  a  new  system  substituted  in  its  place,*    The  Court  may,  how-   may  still  be 
ever,  if  it  shall  think  fit,  order  any  particular  witness,  either  within  MrticulMr**  "* 
or  out  of  the  jurisdiction,  to  be  examined  upon  interrogatories;  <»««»; 
and  with  respect  to  such  witness  or  witnesses,  the  former  practice 
of  the  Court  in  relation  to  the  examination  of  witnesses  continues 
in  full  force,  save  only  so  far  as  the  same  may  be  varied  by  any 
General  Order  of  the  Lord  Chancellor  in  that  behalf^  or  by  any 


Act,  1869  (32  &  83  Vie  c  68),  §  4;  and 
Me  befoie  this  Act,  7  &  8  Will.  III.  c.  84, 
§  1 ;  8  Geo.  I.  o.  6,  $  1;  22  Geo.  II.  c.  80,  § 
1;  t6.  c.  46,  §  86;  9  Geo.  IV.  c.  82,  §  1;  8 
&  4  Will.  IV.  c.  49,  »6.  c.  82;  1  &  2  Vic, 
c.  77;  ib.  c.  106;  17  k  18  Vic.  o.  125,  §  20; 
Taylor,  §  1266.  In  Massachusetts,  every 
person  who  declares  that  he  has  conscien- 
tious scruples  Rgainst  taking  an  oath,  shall, 
when  culled  upon  for  that  purpose,  beper- 
mittetl  to  affirm  in  the  manner  prescribed 
for  Quakers,  if  the  Court  or  msffistrate  on 
inquiry  is  satisfied  of  the  truth  of  such 
declaratton.  Genl.  Sts.  c  181,  §§  10, 11. 
Conscientious  scruples  furnish  ground  for 
substituting  an  affirmation  for  an  oath  in 
the  United  States  Courts.  Rule  91  of  the 
Equity  Rules  for  United  States  Courts. 
As  to  the  effect  of  a  want  of  religions  be- 
lief, see  Maden  v.  Catanach,  7  II.  &  N. 
860;  7  Jur.  N.  S.  1107;  Gresley  Eq.  Ev. 
(Am.  ed.)  237,  238;  1  GreenL  £v.  §§ 
866-370,  and  notes  and  cases  cited;  1 
Phil.  Ev.  (Cowen  &  Hill's  ed.  1830)  20- 
27,  and  notes ;  Smith  v.  Coffin,  18  Maine, 
167. 

In  Mnssachasetts,  every  person  not  a 
believer  in  any  religion  shall  be  required 
to  testify  truly,  under  tlie  pains  and  penal- 
ties of  perjury;  and  the  evidence  ot  such 
person's  diobelief  in  the  existence  of  God 
may  be  received  to  affect  his  credibility  as 
a  witne«s.    Gcnl.  Sts.  c.  181,  §  12. 

1  Taylor,  §  1246. 

3  Anon.,  2  Atk.  469;  S.  C,  nom.  Roach 
V.  Garvan,  2  Dick.  794;  Littler  v.  Thomi>- 
Bon,  2  Beav.  129;  Felkin  «.  Lord  Herbert, 
10  Jur.  N.  S.  02;  12  W.  R.  241,  V.  C  K.; 


Tichbome  v.  Mostyn,  L.  R.  7  Eq.  66,  r.  (i), 
V.  C.  W. 

s  Ante^  p.  886,  note. 

^  In  Massachusetts,  *'  in  proceedings  in 
Equity,  the  evidence  shall  be  taken  in  the 
same  manner  a«  in  suits  at  Law,  unless  the 
Court  for  special  reasons  otherwise  directs; 
but  this  shall  not  prevent  the  u^e  of  affi- 
davits where  they  have  heretofore  been 
nllowed.'*  Genl.  Sts.  c.  131,  §  60.  Under 
the  above  statute,  the  evidence  **  is  to  be 
taken  tivA  voce  when  it  can  be  no  taken, 
and  when  depositions  would  be  allowed  in 
an  action  at  Law,  they  may  be  taken  in 
Equity;  and  all  the  rules  of  Law,  as  to  the 
taking  and  filing  of  depositions  at  Law,  will 
apply  in  Equity.  And  this  statute  neces- 
sarily supersedes  the  rules  of  Court,  as  to 
the  taking  and  filing  of  depositions  in 
Chancery.**  And,  in  a  snit  in  Equity, 
where  a  commission  was  applied  for  to 
take  the  testimony  of  a  witness  residing 
out  of  the  Commonwealth,  after  the  time 
fixed  bv  the  rules  of  Court  for  setting  the 
cause  down  for  hearing,  the  Court  paid: 
"The  plaintiff,  is,  therefore,  entitled  to 
have  a  commission  issue,  as  he  would  have 
been  according  to  the  established  rule  and 
practice  at  Law,  where  testimony  is  to  be 
tHken  out  of  the  jurisdiction  of  the  Court.** 
Per  Shaw  C.  J.  in  Pingree  r.  Coffin,  12 
Cush.  600,  601. 

In  Wisconsin,  each  party  to  a  suit  in 
Kquitv  has  a  right  to  have  his  witnesses 
examined  in  open  Court,  subject  to  the 
occasional  exceptions  provided  for  in  cases 
at  Law.  Noonan  v.  Orton,  6  Wis.  60; 
Brown  v.  Runals,  14  Wis  698. 
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order  of  the  Court  with  reference  to  any  particnlar  case.*  The 
Court  has  rarely,  if  ever,  availed  itself  of  this  power  to  resort  to 
the  former  practice  in  the  examination  of  particular  witnesees.' 
It  is,  therefore,  thought  undesirable  to  state  the  former  practice  ia 
detail. 

The  evidence  on  interlocutory  applications,  in  causes  and 
matters  depending  in  the  Court,  is  usually  taken  by  affidavit; 
but  it  may  be  taken  by  oral  examination  before  an  Sxaminer.' 
And  after  a  decree  in  a  cause,  the  evidence  may  be  taken,  either 
by  affidavit,  or  by  oral  examination  before  an  Examiner,  or  Chief 
Clerk  of  the  Judge.* 

We  have  already  seen,^  that  a  cause  may  be  brought  to  a  hear- 
ing on  motion  for  decree,  instead  of  replication  being  filed  in  the 
ordinary  way.  If  this  is  done,  the  evidence  is  adduced  by  affidavit,* 
and  in  such  case  an  answer,  if  one  has  been  filed,  may  be  treated 
as  an  affidavit.'' 

If  the  cause  is  brought  to  a  hearing  by  filing  replication,  tlie 
evidence  is  taken  by  affidavit,  or  by  ex  parte  examination  befi)re 
an  Examiner,  except  as  to  any  facts  or  issues  ordered  to  be  proved 
by  evidence  taken  viva  voce,  at  the  hearing :  ^  the  parties  haviiig 
the  advantage,  which  they  have  not  on  motion  for  decree,  that 
they  may  thus  have  an  ex  parte  oral  examination  of  a  witness  who 
refuses  to  make  an  affidavit.* 

Unless  an  order  to  take  his  evidence  de  bene  esse  ^^  has  been  ob- 
tained, it  is  irregular  to  examine  a  witness,  for  the  purposes  of  tiie 
hearing,  previously  to  serving  a  notice  of  motion  for  a  decree  or 
the  filing  of  replication,"  and  the  power  to  examine  a  witness  for 
the  purpose  of  using  his  evidence  on  any  claim,  motion,  petition, 
or  other  proceeding  before  the  Court,"  is  confined  to  those  cases 
in  which  the  evidence  is  to  be  used  on  a  claim,  motion,  petitioB, 
or  proceeding  which  is  actually  pending.^* 

Witnesses  who  have  made  affidavits,  or  been  examined  ex  parte 
before  the  Examiner,  are  liable  to  cross-examination  at  the  bear- 
ing ;  ^*  and  where  a  party  has  given  notice  to  read  an  affidavit,  be 
will  not  be  allowed  to  withdraw  the  affidavit,  and  so  prereot  the 

1  15  &  16  Yic.  c.  86,  |  28.  So  under 
the  amendment  of  the  67th  of  the  Rules  in 
Equity  of  the  Supreme  Court  of  the  United 
States. 

'^  See  London  Bank  of  Mexico  v.  Hart, 
L.  R.  6  Eq.  467,  V.  C.  G. ;  where  a  com- 
mission according  to  former  practice  was 
re  fused  • 

«  16  &  16  Vic.  c  86,  §  40;  Ord.  6  Feb., 
1861,  r.  22;  see/H»<,  p.  905  and  note;  antt, 
p.  821,  note. 

*  15  &  16  Vic.  c.  86,  §  41 ;  15  &  16  Vic. 
c.  80,  $  80;  Ord.  5  Feb.,  1861,  r.  15. 

^  Ante^  pp.  819  el  »€q, ;  15  &  16  Vic  c. 
86,  §§  15,  16. 

^  Coles  V.  Morris,  L.  R.  2  Ch.  Ap.  701, 
705,  L.  C. 

'  Ante,  821;  16  &  16  Vice.  86,  §  16; 
Ord.  XXXIII.  5, 6,  7. 


8  Ord.  5  Feb.,  1861,  r.  4.  Bv  cciifMt, 
under,  r.  10,  the  examination,  or  ctom-cx- 
amination,  of  any  particular  witneaf  sar 
be  taken  in  manner  provided  bv  lo  &  M 
Vic.  c.  86;  see  DOif,  p.  9<KI. 

9  Coles  V.  Morris,  L.  R.  2  Ch.  Ap^  Til, 
704,  L.  C. 

^0  As  to  taking  eyldence  die  6eiie  csm,  see 
poUj  pp.  932-941. 

11  Rendle  v.  Metropolitan  &  PioTvsdsI 
Bank,  W.  N.  (1867),  289;  IS  W.  B.  190. 

V.  c.  S. 

M  See' 15  &  16  Vic  c  86,  §  40. 

^  Coles  V.  Morris,  L.  B.  3  Ch.  Aa.  791, 
704.  ^^ 

14  16  &  16  Vic  c  86,  §  88;  Old.  5  Feb^ 
1861,  rr.  7, 19 ;  and  see  Fielden  v.  Gi 
18  W.  R.  86,  V.  C.  S. 
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witness  from  beisg  cross-examined  upon  it.*    There  can  be  no  C.  xxn.  §  9. 
cross-examination,  however,  upon  an  affidavit  of  documents.*  ^ 

No  affidavit  or  deposition  filed  or  made  before  issue  joined  in  Notice  of 

any  cause  will,  without  special  leave  of  the  Court,  be  received  at  J^"^.*^ 

the  hearing  thereof  unless  within  one  month  after  issue  joined,  davits  filed 

before  issue 

or  within  such  longer  time  as  may  be  allowed  by  special  leave  of  joined. 
the  Court,  notice  in  writing  has  been  given  by  the  party  intending 
to  use  the  same,  to  the  opposite  party,  of  his  intention  in  that  behalf.* 
An  application  to  enlarge  the  month  may  be  made  by  summons:^ 
which  must  be  served  on  the  other  parties  with  whom  issue  is 
joined.  Where  the  affidavit  has  been  sworn  before,  but  filed  after 
issue  was  joined,  it  was  allowed  to  be  used,  though  the  notice  had 
not  been  given.*  Where,  in  consequence  of  the  opposite  party 
having  absconded,  the  notice  could  not  be  served  upon  him,  leave 
was  given  to  advertise  it.* 

The  evidence  in  chief  on  both  sides,  in  any  cause  in  which  issue  Evidenoe  in 
is  joined,  in  respect  of  facts  and  issues  not  included  in  any  order  ^  be  doeSu 
for  taking  evidence  in  chief  tm?^  voce  at  the  hearing,  whether  taken 
by  affidavit  or  before  an  Examiner  (and  including  the  cross-exami- 
nation and  re-examination  of  any  witness  or  other  person)  must 
be  closed  within  eight  weeks  after  issue  joined,  unless  the  time  be  ■ 
enlarged  by  any  special  order.''     And  no  further  evidence,  ex- 
cept the  cross-examination  and  re-examination  of  a  witness  who 
has  made  an  affidavit,  or  been  examined  ex  parte  before  the  Ex- 
aminer, wiU  be  received,  without  special  leave  of  the  Court,  pre- 
viously obtained  for  that  purpose.' 

Where  the  eight  weeks  expire  in  the  long  vacation,  the  time  for  Where  the 
closing  evidence  is  extended  by  a  General  Order,  to  the  fifth  day  j^he  t^ng" 
of  the  ensuing  Michaelmas  Term.*  vacation. 

As  a  general  rule,  new  evidence  is  only  allowed  to  be  received  Principles  on 
after  the  evidence  is  closed,  in  the  following  oases:  where  the  ^ts  filed  after 
partv  who  desires  to  file  an  affidavit  has  not  had  an  opportunity  of  closing  of 

evidence  are 

seeing  the  evidence  on  the  other  side ;  where,  though  he  has  seen  received, 
the  evidence,  he  finds  that  it  raises  a  new  issue,  not  raised  by  the 
pleadings,  and  which  is  material  to  the  decision  of  the  case ;  where 
an  affidavit  has  been  filed  impeaching  the  character  of  a  witness, 
in  which  case  the  person  who^e  character  is  assailed  is  entitled  to 


1  Clarke  o.  Law,  2  K.  &  J.  28 ;  2  Jur.  N. 
S.  221 ;  National  Insurance  Association  v. 
Carstairs,  9  Jur.  N.  S.  965,  M.  R. 

s  MHnbyv.  Bewicke  (No.  2),  8  De  6., 
M.  &  G.470;  2  Jur.  N.S.  672;  overruling 
Kay  V.  Smith,  20  Beav.  666. 

»Ord.  XIX.  12. 

4  See  Ord.  XXXVII.  17. 

6  NichoU  V.  Jones,  86  L.  J.  Ch.  664,  V. 
C.  W. 

'«  Murphv  V.  Vincent,  W.  N.  (1870), 
217,  V.  <5.  B. 

f  Ord.  6  Feb.,  1861,  r.  6 ;  see  no$l^  p. 
800.  Where  the  time  is  enlargea,  after 
the  cause  has  been  set  down  for  bearing. 


the  order  should  be  produced  to  the  Order 
of  Course  Clerk  in  the  Registrars'  office, 
who  will  make  a  note  thereof  in  the  cause- 
book  kept  there;  see  Beg.  Regul.  21  Jan., 
1861. 

•  16  &  16  Vic  c  86,  §  88;  Ord.  6  Feb., 
1861,  rr.  6, 19;  see  Thexton  9.  Edmonston, 
L.  R.  6  Ea.  378. 

0  Ord.  XXXVII.  16;  and  it  seems  the 
rule  applies  where  the  eight  weeks  have 
been  enlarged,  and  the  enlarged  time  ex- 

£ires  in  the  long  vacation;  see  Clark  v. 
lalpas,  cited  Morgan,  668 ;  and  see  Braith- 
waiters  Manual,  167,  n.  (46). 
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adduce  evidence  to  meet  the  charges ;  and  where  new  facts  ma- 
terial to  the  issue  have  arisen  after  the  closing  of  the  evidence.^ 
Where,  by  inadvertence,  an  affidavit,  though  prepared,  was  not 
filed  until  nine  days  after  the  time  for  taking  evidence  was  closed, 
the  Court,  on  motion,  gave  leave  to  use  it,  on  payment  of  the  costs 
of  the  motion ;  ^  and  it  is  conceived  that  the  Court  will  grant  such 
special  leave,  in  all  cases  where,  under  the  circumstances,  it  thinks 
that  justice  requires  it.'  Such  special  leave  was  refused  where  the 
application  was  made  on  the  ground  that  a  material  witness  had 
been  discovered,  whose  evidence  the  applicant  had  no  means  of 
previously  knowing  to  be  attainable.'^ 

The  Court  has  also  power,  if  it  thinks  fit,  to  allow  such  evidence 
to  be  used  at  the  hearing,  although  no  special  leave  has  been  pre- 
viously obtained ;  ^  and  it  has  allowed  a  motion  for  this  purpose  to 
be  brought  on  with  the  cause.* 

The  application  for  leave-  to  use  affidavits,  filed  after  the  evi- 
dence is  closed,  may  be  made  in  Chambers  by  summons,  or  in 
Court  by  motion ;  it  has,  however,  been  usually  made  in  Court.  The 
summons,  or  notice  of  the  motion,  shpuld  be  served  on  all  parties.^ 

The  application  to  enlarge  the  time  for  taking  evidence  is  made 
in  Chambers  by  summons,^  supported  by  affidavit,  showing  the 
grounds  of  the  application.  The  costs  of  the  application  should  be 
disposed  of  at  the  time  it  is  heard ;  and  will  in  general  be  made 
costs  in  the  cause.  The  summons,  whether  taken  out  by  the  plain- 
tiff or  by  a  defendant,  must  be  served  by  the  applicant  upon  all  the 
other  parties  to  the  cause  with  whom  issue  is  joined. 

The  fact  that  the  evidence  of  the  other  party  was  filed  at  the 
last  moment  allowed  for  so  doing,  is  no  ground  for  enlarging  the 
time  for  taking  evidence,  if  it  is  confined  to  matters  distinctly  put 
in  issue  by  the  pleadings.^ 

Whenever  any  party  desires  to  cross-examine  any  witness  who 
has  made  an  affidavit,  or  been  examined  ex  parte  before  the  Ex- 
aminer, he  must  give  notice,  within  certain  limited  times,  to  the 
party  by  whom  the  affidavit  was  filed  or  the  witness  examined,  to 
produce  the  witness  for'cross-examination ;  ^^  or  he  may  serve  the 
witness  with  a  subpcenct^  requiiing  him  to  attend  for  the  same  pur- 


1  Thexton  v.  Edmonston,  L.  R.  6  £q. 
878,  875,  M.  R. ;  and  see  Scott  v.  Mayor  of 
Liverpool,  1  De  G.  &  J.  869;  8  Jur.  N.  S. 
832,  L.  JJ.;  lb.  688,  V.  C  S.;  Poupard  ». 
Fardell,  W.  N.  (1869),  286, 18  W.  R.  87, 
69,  V.  C.  M.;  PhUips  v.  Warde,  2  Jur.  N. 
S.  608,  V.  C.  S. 

s  DonglHS  V.  Archbutt,  23  Beav.  298. 

•  Scott  V.  Mavor  of  Liverpool,  1  De  6. 
&  J.  869;  8  Jur.'N.  S.  882,  L.  JJ;  Philips 
V.  Warde,  2  Jur.  N.  S.  608,  V.  C.  S. ;  Wat- 
son V.  Cleaver,  20  Beav.  187 ;  1  Jur.  N.  S. 
270;  Hope  v.  ThrelfHlI,  1  Sm.  &  G.  App. 
21;  17  Jur.  1021;  McLachlNn  v.  Lord,  14 
L.  T.  N.  8.  98,  V.  C.  S. ;  Hodges  v,  DouU 
ton,  18  W.  R.  68,  V.  C.  M. 


^  Thexton  v.  Edmonston,  L.  R.  6  £q. 
878,  M.  R. 

<  Bojse  V.  Colclough,  1  K.  &  J.  124. 144; 
Bftjiey  v.  Ca*8, 10  W.  R.  870,  wher«  V.  C. 
Stuart  said  that  this  is  the  proper  time. 
See  also  Poupard  v.  Fardell,  W.  N.  (1869), 
286;  18  W.  R.  87,  69,  V.  C.  M. 

0  Hope  V.  Threlfall,  1  Sm.  &  G.  App.  21; 
17  Jur.  1021. 

7  See  Richards  v.  Curlewis,  18  Beav.  462. 

8  1&&  16  Vice  80,  §26. 

9  Thompson  v.  Partridge,  4  De  G.,  M.  & 
G.  794;  17  Jur.  1108;  see  Scott  v.  Mrtot 
of  Liverpool,  1  De  G-  &  J.  871;  8  Jur.'N. 
S.  882;  and  S.  C,  before  Y.  C.  Stuart,  8 
Jar  N.  S  688. 

10  Old.  6  Feb.,  1861,  r.  19. 
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pose.^     For  the  details  of  the  practice  on  the  subject  of  cross-  C.xxn.§i0. 
examination^  the  reader  is  referred  to  the  section  on  vivd  voce 
evidence.* 

A  plaintiff  cannot,  without  giving  notice,  use  the  evidence  ad- 
duced on  behalf  of  a  defendant  against  a  co-defendant.* 


Section  X.  —  Affidavits  and  ex-parte  McaminaHans  before  an 

Exarniner. 

An  af&davit  is  a  statement  in  writing  sworn  to,  or  affirmed,* 
before  some  person  having  authority  to  administer  oaths.*  It 
must,  except  in  the  case  of  a  bill  which  is  required  to  be  accom- 
panied with  an  affidavit,'  be  made  in  some  cause  or  matter  actually 
pending  at  the  time  it  is  sworn :  otherwise  it  cannot  be  received.'' 
An  affidavit  will  be  received,  although  the  deponent  has  died  since 
it  was  sworn ;  but  the  Court  will  not  attach  so  much  weight  to  it 
as  it  would  have  done,  if  an  opportunity  for  the  cross-examination 
of  the  deponent  thereon  had  been  afforded.' 

Affidavits  may  be  sworn  before  any  of  the  persons  authorized  to 
take  answers  in  Chancery.  Who  these  persons  are,  and  the  nature 
and  extent  of  their  authority,  has  been  already  stated.* 

The  commissioner  before  whom  the  affidavit  is  sworn,  must  not 
be  a  solicitor  in  the  cause.^^  In  a  case  before  Lord  Hardwicke, 
where  the  affidavits,  in  support  of  a  petition,  had  been  sworn  before 
the  petitioner's  solicitor,  the  petition  was  dismissed,  and  the  costs 
were  directed  to  come  out  of  the  solicitor's  pocket."  And  in  the  case 
of  Wood  V.  Harpur}^  Lord  Langdale  M.  R.  rejected  affidavits,  be- 

'  Francoroe  r.  Francome,  11  Jur.  N.  S. 
128;  13  W.  R.  856,  L.  C;  overraling  Fen- 
nall  v.  Brown,  18  Jar.  1061,  V.  C.  W. 
Affidavits  filed  after  payment  in  of  fund, 
but  before  preaentation  of  petition  for  pay- 
ment out,  were  received.  Rt  Varley,  14 
W.  R.  98,  V.  C.  K:  and  see  Rt  Wej^tern 
Benefit  Building  Society,  83  BeHv.  868. 

s  Abadom  v.  Abadoin,  24  Beav.  248; 
Williams  v.  Williams,  10  Jur.  N.  S.  608; 
12  W.  R.  668,  V.  C.  K.;  Davies  «.  Otty, 
18  W.  R.  484,  M.  R.;  Ridley  v.  Ridley,  34 
Beav.  829;  and  see  Morley  v.  Morlev,  6 
De  G.,  M.  &  G.  610.  618,  614;  1  Jur.'  N. 
S.  1097, 1098;  see  al<o  Tanswell  «.  Scur- 
rah,  11  L.  T.,  N.  S.  761,  M.  R.;  Moore 
!7.  Harper,  W.  N.  66;  14  W.  R.  806,  V. 
C.  W.;  Braithwaite  9.  Keams,  84  Beav. 
202. 

»  Antt^  pp.  748,  744. 

i<*  But  this  rule  is  confined  in  New  York 
to  the  solicitor  on  record.  An  affidavit 
may  be  sworn  to  before  any  proper  officer, 
althongh  he  is  counsel  for  one  of  the  par- 
ties, or  is  a  partner  of  the  solicitor  in  the 
cause.  The  People  v.  Spalding,  2  Paige, 
826.    M*Laren  v.  Charrier,  6  Paige,  680. 

11  In  re  Hogan,  8  Atk.  812;  but  see  ante, 
p.  749. 

u  8  Beav.  290;  Hopkin  9.  Hopkin,  10 
Hare  Ap.  2;  and  see  cases  collected,  2  C 
P.  Coop,  t  Cott  174,  n. 


1  Singer's  Sewing  Machine  Manufac- 
"tnriog  Company  if.  WiUon,  2  H.  &  M. 
684;  11  Jur.  N.  S.  68,  Y.  C.  W.;  and  see 
Cox  V.  Stephens,  9  Jur.  N.  S.  1144;  11 W. 

B.  929.  v.  C.  K. 
«  PfW,  pp.  837  «/  KQ. 
«  Fielden  v.  Slater,  L  R.  7  Eq.  623,620, 

V.  C.  J. ;  but  see  Lord  «  Colvin,  8  Drew. 
222;  Sturgis  V.  Morse,  (No.  2),  26  Beav. 
662. 

«  17  &  18  Vic.  c  126,  %  20;  and  an/e,  p. 
887. 

*  In  Hniiicfatv.  Morris  Aqueduct,  4  Wash. 

C.  C.  601,  It  wa%  held  that  an  affidavit  in 
Chancery,  not  sworn  before  a  Judge  of  the 
Court,  or  a  commi!<8ioner  appointed  to  ad- 
minister an  oath,  could  not  be  received  in 
evidence.  An  affidavit  in  New  York  may 
be  sworn  to  before  a  State  senator,  he 
being  tx  officio  n  Judge  of  the  Court  for  the 
Correction  of  Errors,  which  is  a  Court  of 
record.  Craig  v.  Brifrgs,  4  Paige,  648. 
An  affidavit  taken  before  a  commissioner 
erf  deeds  de/acUt,  for  a  city,  who  is  exer- 
cising such  office  under  color  of  an  ap- 
pointment by  the  Governor  and  Senate, 
may  be  read  in  a  suit  between  other  per- 
sons; and  the  Court  will  not  inquire  col- 
laterally into  the  legality  of  such  appoint- 
ment. Parker  v.  Baker,  8  Paige,  428. 
Oaths  are  to  be  administered  in  a  reverent 
manner.    Ord.  XIX.  14. 

•  AnUf  892-396. 
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EYEDBNGE* 


Before  other 
fimctioiiaries. 


C.XXII.§10.  cause  they  had  been  sworn  before  a  solicitor  who  acted  sls  clerk  to 
the  plaintiff's  solicitor;  but  an  affidavit  may  be  sworn  before  a 
commissioner  acting  as  a  clerk  to  the  plaintiff  in  the  cause,  where 
the  plaintiff  though  a  solicitor,  does  not  act  as  such  in  the  cause.^ 
It  is  not  irregular  to  swear  an  affidavit  before  a  solicitor,  to  whom 
it  has  been  sent  for  the  purpose  of  getting  it  sworn  by  the  solicitor 
of  the  applicant,  and  who  is  the  agent  of  the  latter  for  that  purpose 
only.* 

The  Court  of  Chancery  is  also  in  the  habit  of  receiving  affida- 
vits made  by  parties  resident  out  of  the  jurisdiction,  though  not 
sworn  to  before  any  of  the  ftmctionaries  before  referred  to,  pro- 
vided it  is  shown  that  the  persons  before  whom  they  are  sworn 
are  persons  who,  by  the  law  of  the  country  in  which  the  affidavit 
is  sworn,  are  authorized  to  administer  an  oath,  and  the  signature 
of  such  person  is  properly  verified.*  Thus,  in  Chicot  v.  LequemkA^ 
the  Court  ordered  an  affidavit  to  be  sworn  before  a  notary  pubUc 
in  Amsterdam,  with  the  intervention  of  a  proper  magistrate,  if  nec- 
essary, by  the  law  of  Holland,  to  the  administration  of  the  oath. 

Although  the  Court  will,  in  cases  of  this  description,  give  credit 
to  the  fact,  as  certified  under  the  seal  or  signature  of  a  notary 
public  or  other  person  authorized  to  administer  an  oath,^  it  will  re- 
quire some  evidence  that  the  person,  whose  seal  or  signature  is 
affixed,  actually  fills  the  character  he  assumes.  This  may  be  ef- 
fected, either  by  the  production  of  an  affidavit  by  some  person 
resident  in  this  country  who  can  depose  to  the  fact  of  his  filling 
that  character,  or  by  the  certificate  of  some  British  minister  or 
consular  agent,  or  of  some  public  officer  of  the  country  in  which 
the  transaction  took  place,  competent  to  give  such  certificate ;  and 
in  the  latter  case,  the  certificate  must  be  verified  by  the  certificate 
of  some  British  minister,  or  consular  agent,  or  by  the  affidavit  of 
some  impartial  person,  cognizant  of  the  &ct  that  such  public  officer 
is  what  he  assumes  to  be.^ 


Proof  of  their 

assumed 

character. 


1  Per  Tomer  L.  J.  in  Foster  r.  Hanrey, 
8  N.  R.  98;  affirming  S.  C.  11  W.  R.  899, 
y.  C.  W.;  diss.  Knight  Bruce  L.  J. 

3  Rt  Gregg,  Rt  Pranoe,  L.R.  9  £q.  187, 

<  An  affidavit  taken  before  a  Master  of 
the  Court  of  Chancery  in  New  Jersey,  at  a 
place  out  of  the  State,  will  not  be  allowed 
to  be  read  in  that  Court;  the  Master  has 
no  authority  to  take  an  affidavit  out  of  the 
State.  Lambert  v.  Maris,  Halst  Dig.  178. 
But  an  affidavit  sworn  to  before  a  Master 
in  Chancery  in  another  State,  who  was  not 
a  commissioner  appointed  by  the  State 
where  the  affidavit  was  offered,  was  held 
regular,  in  Allen  «.  State  Bank,  1  Dev.  & 
Bat  7;  in  Ramy  v.  Kirk,  9  Dana,  267,  an 
affidavit  made  out  of  the  State  was  held 
not  admissible. 

4  1  Dick.  160 ;  see  also  Warren  v.  Swin* 
bnrne,9  Jur.  610,  Bail  Court;  Pinkertonv. 
The  Bamsley  Canal  Company,  8  Y.  &  J. 
277,  n;  Hutcheon  v.  Mannington,  6  Yes. 
828;  Garvey  9.  Hlbbert,  1  J.  &  W.  180. 


If  there  is  a  difficulty  in  taking  the  affidavit 
before  the  foreign  authority,  the  Court 
will,  it  seems,  appoint  a  special  Examine', 
and  the  evidence  must  be  taken  as  a  depo- 
sition. Drevon  v.  Drevon,  13  W.  R.  66,  V. 
C.  K.  As  to  the  mode  of  taking  evidence 
before  an  Examiner,  see  poA^  pp.  904  ti  seq, 

6  Hutcheon  v.  Mannington,  6  Yes.  823; 
see  Raney  0.  Kirk.  9  Dana,  267,  as  to  an 
affidavit  sworn  to  oefore  a  Justice  of  the 
Peace  of  another  State. 

•  Haggett  V.  Iniff,  5  De  G.,  M.  &  G. 
910;  1  Jur.  K.  S.  49;  Re  Earl's  Trust,  4 
K.  &  J.  800;  Seton,  20;  see  i2e  Davis, 
L.  R.  8  £q.  98;  Mayne  v.  Butler,  18 
W.  R.  128.  Thus,  in  Pnrkis  v.  Date, 
M.  R.  in  Chambers,  6  Mar,  1864,  an  affi- 
davit was  received  and  ^led,  which  had 
been  sworn  before  H.,  the  clerk  of  the  Cir- 
cuit Court  of  Barton  Countr,  in  the  State 
of  Indiana,  America ;  who  had  subscribed 
his  name  to  the  jurat,  and  affixed  thereto 
the  seal  of  that  Court;  to  which  was  ap- 
pended a  certificate  under  the  hand  of  A., 
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An  affidavit  must  be  correctly  intituled  in  the  cause  or  matter  in 
which  it  is  made ;  ^  it  will,  howerer,  be  sufficient,  if  it  was  correctly 
entitled  when  it  was  sworn,  although  the  title  of  the  cause  may 
have  been  subsequently  altered  by  amendment.*  Where  a  mis- 
take occurred  in  the  title  of  affidavits,  by  omitting  the  name  of 
one  of  the  defendants,  they  were  received  on  its  being  shown  by 
affidavit  that  there  was  no  other  suit  pending  to  which  they  could 
relate ; '  and  where  the  names  of  the  plaintiff  and  defendants  were 
reversed,  the  Court  allowed  the  affidavits  to  be  taken  off  the  file 
and  re-sworn,  and  then  filed  without  affixing  firesh  stamps.^  In 
another  case,^  the  affidavits  were  allowed  to  be  made  exhibits  to 
an  affidavit  properly  intituled. 

An  affidavit  made  in  one  cause  or  matter  cannot  be  used,  to 
obtain  an  order  in  another  cause  or  matter.  The  Court  will,  how- 
ever, in  some  cases,  specially  direct  this  to  be  done :  thus,  where 
affidavits  have  been  filed  in  a  cause  proving  a  pedigree,  they  were 
allowed  to  be  used  on  the  hearing  of  a  petition  under  the  Trustee 
Act,  1850.« 

After  an  affidavit  has  been  read  at  the  hearing  by  any  party,  it 
cannot  be  withdrawn  without  the  consent  of  the  other  parties.^ 

In  all  affidavits,  the  true  place  of  residence,  description,  and 
addition  of  every  person  swearing  the  same  must  be  inserted.^ 
This  rule,  however,  will  not  apply  to  affidavits  by  parties  in  the 

as  Secretary  of  that  State,  and  the  seal 
thereof,  that  H.  was  such  clerk,  and  was 
anthorized  to  administer  oaths ;  and  a  cer- 
tificate, under  the  hand  and  seal  of  office 
of  the  British  acting  Consul  at  Chicago, 
that  A.  was  such  Secretary,  and  that  his 
signature  and  the  State  seal  were  genuine. 
In  Mayne  v.  Butter,  18  W.  R.  128,  V.  C 
K.,  the  yerification  of  the  signature  of  a 
foreign  notary  was  dispensed  with;  the 
fund  being  amall,  and  the  solicitor  person- 
ally undertaking  to  apply  it;  see  also 
Smith  V.  Davies,  W.  N.  (1868),  269;  17  W. 
B.  69,  V.  C.  M.;  where  the  verification 
was  dispensed  with.  In  Levitt  v.  Lev- 
itt, 2  H.  &  M.  626,  a  certificate  under 
seal  of  the  Supreme  Court  of  the  United 
States  of  America,  was  received  as  suflS- 
cienl  evidence  that  the  ofiSclal  had  power 
to  administer  an  oath.  In  Re  Scriven,  17 
L.  T.  N.  S.  641,  V.  C.  M.,  an  affidavit 
onder  the  great  seal  of  one  of  the  United 
States  of  America,  and  attested  bv  the 

Kvemor  of  the  State,  was  received.  In 
les  V.  Lees,  W.  N.  (1868),  268,  M.  R.. 
it  appearing  that  the  official  was  namea 
in  the  list  of  judicial  officers  of  the 
United  States,  the  affidavit  was  received. 
Where  the  affidavit  is  sworn  within  the 
dominions  of  the  Crown,  no  verification 
of  the  seal  or  signature  of  the  official  is 
required.  Hayward  v,  Stephens,  1  W.  N. 
818,  V.  C.  S;  Be  Goss,  Liddall  v.  Nichol- 
son,  W.  N.  (1866),  266;  12  Jur.  N.  S.  596, 

V.  c.  w. 

1  May'v.  Prinsep,  11  Jur.  1082,  V.  C  K. 
B.;  Mackenzie  «.  liackenue,  6  De  G.  & 


CXXn.  §  10. 
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TiUe. 
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Names  and 
description  of 
deponents. 


S.  888;  as  to  waiver  of  the  irregularity, 
see  Blackmore  v.  Glamorganshire  Canal 
Company,  6  Russ.  151.  Although  in  ordi- 
nary cases,  tlie  Court  will  disregard  the 
misentitling  of  a  paper,  which  could  not 
have  misled  the  opposite  party,  it  is  other- 
wise as  respects  affidavits;  because  the 
misentitling  of  an  affidavit  will  exempt 
the  defendant  from  the  punishment  of  per- 
jurr,  although  his  oath  is  false.  Hawley 
V.  Donnelly,  8  Paisre,  415;  see  Stafford  v. 
Brown,  4  raige,  860.  Where  there  are 
several  defendants  and  there  is  but  one 
suit  pending  between  the  plaintiff  and  the 
defendant  first  named  therein  with  others, 
it  is  sufficient  in  the  entitling  of  an  affi- 
davit, to  entitle  it  in  the  name  of  the  plain- 
tiflT  against  the  first  defendant  and  others, 
without  setting  fortii  the  names  of  all  the 
defendants  at  length.  White  v.  Hess,  8 
Paige,  644.  Under  special  circumstances 
affidavits  may  be  ordered  to  be  filed  though 
not  intituled  in  anv  cause;  Salvidge  v. 
Fulton,  20  L.  T.  N.  S.  800;  V.  C.  M. 

>  Hawes  v,  Bamford,  0  Sim.  668. 

«  Fisher  «.  Coffey,  1  Jur.  N.  S.  966,  V. 
C.  W.;  and  see  Be  Harris,  8  Jur.  N.  S. 
166,  V.  C.  K. 

^  Pearson  v.  Wilcox,  10  Hare  Ap.  86. 

^  Be  Varteg  Chapel,  10  Hare  Ap.  87. 

*  Be  Piokanoe,  10  Hare  Ap.  85 ;  Jones 
9.  Tumbttll,  In  re  TumbuU,  17  Jur.  861, 
V.  C.  W. ;  which  is  apparently  the  same 
case,  under  a  different  name. 

^  Prole  v.  Soady,  L.  R.  8  Ch.  Ap.  220, 
L.  C. 

'«  Hinde,  451;  Wyatfa  P.  R.  9. 
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canse :  who  may  describe  themselves,  in  the  affidavit,  as  the  aboT^ 
named  plaintiff  or  defendant,  without  specifying  any  residence,  or 
addition,  or  other  description ;  and  even  where  a  plaintiff  so 
described  himself  in  an  affidavit,  and  it  appeal^,  upon  ins|>ectiBg 
the  office  copy  of  the  bill,  that  no  addition  had  been  giren  to  bin 
in  the  bill,  the  affidavit  was  considered  sufficient.^  In  that  caie, 
also,  there  were  several  plaintiffs,  and  the  plaintiff  making  the  si- 
davit  described  himself  as  "  the  above-named  plaintiff;*  whems, 
it  was  objected,  that  he  ought  to  have  called  himself  one  of  tk 
above-named  plaintiffs ; "  but  the  objection  was  overruled. 

All  affidavits  are  to  be  taken  and  expressed  in  the  first  pencB 
of  the  deponent:*  otherwise  the  solicitor,  party,  or  peraon, filiag 
the  affidavit,  is  not  to  be  allowed  the  costs  of  preparing  and  filing 
the  same.* 

The  affidavit  must  commence  by  stating,  that  the  party  "makes 
oath  and  says : "  for  even  though  the  jurat  express  that  the  party 
was  sworn,  it  will  not  be  sufficient,  unless  the  afiSdavit  also  state 
that  the  party  makes  oath.* 

Every  affidavit  must  be  divided  into  paragraphs,  and  erer 
paragraph  numbered  consecutively,  and,  as  nearly  as  may  be  con- 
fined to  a  distinct  portion  of  the  subject;'  and  each  statemeat 
in  an  affidavit  must  show  the  means  of  knowledge  of  the  pei^<a 
making  such  statement.* 

An  affidavit  must  be  pertinent  and  material.^  Scandalous  and 
irrelevant  matter  should  be  carefully  avoided,  and,  if  any  is  ii- 
serted,  the  affidavit  may  be  ordered  to  be  taken  off  the  file;*  orL' 
the  affidavit  is  intended  to  be  used  before  the  Court,  the  scandato 
matter  may  be  expunged,  by  the  same  process  as  scandal  in  a  IhH 
or  other  pleading ;  ^  or  if  it  is  intended  to  be  used  in  Chamber, 
a  summons  may  be  taken  out  to  have  the  matter  examined  a&d 
expunged.^® 

If  an  affidavit  contain  impertinent  matter,  or  be  of  impropff 
length,  the  Court  may,  when  it  is  used  in  Court,  at  onoe  disalloT 


1  Crockett  v.  Bishton,  2  Mad.  446:  and 
see  Boddington  v.  Woodley,  12  L.  J.  Ch. 
16,  M.  R. 

2  OrU.  XVin.  1;  see  New  Jeney  Rule 
in  ChHiicery,  71. 

«  Ord.  XVIII.  2;  Jn  re  Husband,  12  L. 
T.  N.  S.  803,  V.  C.  W.,  affidAvito  sworn 
in  America,  were  received,  tliough  ex- 
preB<ied  in  the  third  person. 

*  Philips  V.  Prentice,  2  Hare,  542;  He 
Newton,  2  De  G.,  F.  &  J.  3;  Alien  v.  Tay- 
lur,  L.  R.  10  £q.  62,  V.  C.  J.  In  the  case 
of  an  nffirmatiun,  the  words,  *^  do  sulemn- 
ly,  sincerely,  and  truly  Hffirm  and  declare," 
are  usually  substituted  fur  **make  oath 
and  ^av." 

«  16  &  18  Vic.  c.  86,  §87. 

6  Ord.  6  Feb.  1861,  r.  23;  and  see 
Woodhatch  v,  Freelnnd,  11  W.  R.  398,  V. 
G.  K;  Meach  v.  Chappell,  6  pHi|?e,  136; 
Sea  Ins.  Co.  v,  Stebbins,  8  Paige,  568.    ' 


7  See  Meach  v.  Chappt^U,  6  Pait^l)^ 

8  Goddard  r.  Pnrr,  24  L.  J.  Ch.  "^^ ' 
W.  R.  638.  V.  C.  K. ;  Kernkk  r.  Emt^ 
12  W.  R.  835,  V.  C.  W. 

9  See  anU^  pp.  347,  S&4.  It  is  crapc«d 
for  the  Court,  upon  the  m«re  exasiis- 
tion  of  an  affidavit  or  other  paper  rau  be* 
fiire  it,  on  a  motion,  to  onier  rcandato  •< 
impertinent  matter  contHined  id  it  »  "^ 
expunged  without  relerei*ce  to  a  3itf^ 
and  to  charfpe  the  proper  parTj  vis^  tae 
ousts.  Powell  V.  Kan<*,  5  ra'i^  2&  ^ 
party  who  makes  an  affidarit  to  off«  * 
motion,  is  only  authorised  to  luu  ^ 
facts ;  and  it  is  scaoditlous  and  impefftsatft 
to  draw  inferences  or  state  arguiMttta  '* 
the  affidavit,  reflecting  on  the  chsnctf 
or  impeaching  the  mudves  of  the  ed^ 
party  or  hia  solicitor.  Powell  r.  Kaat. » 
Paige,  266. 

10  Old.  XXXY.  60;  amU,  p.  S64. 
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the  costs  of  the  improper  part,  or  may  disallow  the  costs  of  the 
part  which  the  Taxing  Master  may  distinguish  as  being  im- 
proper;^ and  where  it  is  used  in  Chambers,  the  Judge  may  at 
once  disallow  all  unnecessary  matter ;  and  the  part  disallowed  is  to 
be  distinguished  by  the  initials  of  the  Chief  Clerk  in  the  margin.^ 

The  application  for  the  costs  of  impertinent  matter  in  an  affi- 
davit should  be  made  when  the  affidavit  is  used.^  The  Court  gen- 
erally leaves  it  to  the  Taxing  Master  to  determine  what  part  of  the 
affidavit  is  unnecessary :  merely  expressing  an  opinion  that  it  is  of 
improper  length.^ 

Affidavits  ought  to  be  fairly  written  upon  foolscap  paper  book- 
wise  ;  but  the  Clerks  of  Records  and  Writs  may  receive  and  file 
affidavits  written  othervnse,  if  in  their  opinion  it  is,  under  the  cir- 
cumstances, desirable  or  necessary.^  The  Clerks  of  Records  and 
Writs  may  refuse  to  file  any  affidavit  in  which  there  is  any  knife 
erasure,  or  which  is  blotted  so  as  to  obliterate  any  word,  or  which 
is  improperly  written,  or  so  altered  as  to  cause  any  material  dis- 
figurement; or  in  which  there  is  any  interlineation:  unless  the 
person  before  whom  it  is  sworn  authenticate  such  interlineation 
with  his  initials,  so  as  to  show  that  it  was  made  before  the  affi- 
davit was  sworn,  and  to  mark  the  extent  of  the  interlineation.* 

An  affidavit  in  which  there  are  interlineations  or  alterations,  not 
so  marked,  may,  however,  be  filed  with  the  consent  of  the  solicitors 
of  all  parties  against  whom  it  is  intended  to  be  used :  such  consent 
being  indorsed  on  the  affidavit  and  signed  by  the  solicitors.^  And 
where  two  affidavits,  by  A.  and  B.,  were  written  on  the  same  paper, 
and  there  were  unauthenticated  alterations  in  the  affidavit  of  A^ 
the  document  was  allowed  to  be  filed  as  the  affidavit  of  B. :  that  of 
A.  being  rejected.' 

Dates  and  sums  may  be  written,  either  in  words  or  in  figures;* 
but  every  quotation  should  be  pliEiced  between  inverted  commas. 

Schedules  referred  to  in  an  affidavit  as ''  hereunder  written," 


C.  XXII.  §10. 


Coats  thereof: 
when  to  be 
applied  for. 


Affidavits: 
how  to  be 
written. 

Erasures  and 
interline- 
ations. 


Consent  to 
file  affidavit, 
containing 
unauthenti- 
cated inter- 
lineations or 
alterations. 


Dates  and 
sums. 

Schedules. 


1  Ord.  XL.  9;  a^  to  thi^  order,  see 
Moore  r  Smith,  14  Beav.  898,  896;  Major 
of  Berwick  v.  Murray,  7  De  U.,  BI.  &  6., 
497,  514,  615;  3  Jur.  N.  S.  1.  5;  Hanslip 
V.  Kitton,  8  Jur.  N.  S.  835,  841,  V.  C.  S.; 
ib  1113,  L.  C;  Re  Fnrrington,  88  Beav. 
846;  Guest  v.  Smyihe,  L.  U.  5  Ch.  Ap.  561, 
556.  L.  J  G.;  Be  Skidmore,  1  Jur.  N.  S. 
6^6;  8  W.  R.  584,  V.  C.  S;  Scottish 
Union  Insurance  Company  r.  Steele,  9  L. 
T.  N.  S  677,  V.  C.  W.;  ante,  p.  350.  If  a 
solicitor  is  compelled  to  pay  the  conts  of 
expunging  scandalous  or  impertinent  mat- 
ter, he  has  no  legal  or  equitable  claim 
upon  his  client  to  refund  the  amount. 
Powell  V.  Kane,  5  Pnige.  265.  For  form 
of  o^ier,  »ee  Seton,  89,  No.  17. 

a  Ord.  XL.  10. 

•  See  Ord.  XL.  9;  Homer  «.  Wheel- 
wrighr,  2  Jur.  N.  8.  867,  V.  C.  S. 

4  Moore  V.  Smith,  14  Beav.  893,  896;  Re 
Radcliffe,.Seton,  89,  No.  17;  Jte  Skidinon, 


1  Jur.  N.  S.  696,  V.  C.  S.;  Hanslip  v.  Kit- 
ton,  8  Jur.  N.  S.  885,  841,  V.  C.  S  ;  on 
appenl,»5.  1118;  Scottish  Union  InAurance 
(jompanv  v.  Steele,  ubi  sup,;  Guest  v. 
Smythe,'L.  R.  5  Ch.  Ap.  551,  558,  L.  J.  G. 

A  Ord.  6  March,  1860,  r.  16;  Biaith- 
walte*H  Oaths  in  Chan.  42. 

«  Ord.  L  86;  and  see  15  &  16  Vic.  c.  86, 
§  25. 

7  Braithwaite's  Pr.  840.  But  an  irregu- 
larity in  the  jurat  cannot  be  waived,  see 
pott,  p.  897. 

8  Gill  V.  Gilbard,  9  Hare  Ap.  16. 

*  The  present  practice  in  the  Record  and 
Writ  Clerks'  Office  of  Hllowingaffidavit^to 
be  filed,  notwiihstandin^  that  dates  and 
sums  Hre  written  therein  m  fij^ures,  instead 
of  in  words,  was  adopte^l  with  the  sanction 
of  Lord  Chancellor  Campbell.  A  previdus 
usage  in  the  office  to  the  contrnry  was 
recognized  in  Cr><ik  o.  Crook,  1  Jur.'N.  S. 
664,  y.  C.  S.;  Braithwaice's  Pr.  840. 
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c.xxn.§io. 


Alterations  in 
scheduleSf  or 
in  exhibits. 


Distinction 

between 

documents 

annexed  and 

documents 

exhibited. 


Identifying 
documents 
referred  to. 


Certificate 
on  exhibit 


Production  of 
exhibit  to  the 
deponent. 


Production  of 
exhibits  after 
proof. 


Jurat 


should  be  placed  after  the  jurat;  and  the  commissioner,  or  other 
person  before  whom  the  affidavit  is  sworn,  must  sign  his  name  at 
the  end  of  each  schedule.  If  a  schedule  is  placed  before  the  jurat, 
it  should  not  be  referred  to  as  "  hereunder  written,"  but  as  **  the 
schedule  (or,  first,  &q^  schedule)  set  forth  in  this  my  affidavit.'* 
The  schedules  may  also  be  embodied  in  the  affidavit.^ 

Alterations  in  schedules,  or  in  accounts  made  exhibits  to  affi- 
davits, should  be  authenticated  in  the  same  manner  as  in  the  body 
of  the  affidavits.^ 

A  document  may  be  referred  to  in  an  affidavit,  either  as  an  ex- 
hibit, thus :  **  produced  and  shown  to  me  at  the  time  of  swearing 
this  my  affidavit,  and  marked  with  the  letter  A,"  or  as  "hereunto 
annexed."  If  **  produced  and  shown,"  the  document  is  not  filed 
with  the  affidavit ;  if  "  hereunto  annexed,"  the  affidavit  cannot 
properly  be  filed  without  it ;  and  it  is  therefore  generally  more 
convenient  not  to  refer  to  it  as  "hereunto  annexed ;"•  and  if  in- 
tended to  be  used  in  Chambers,  it  must  not  be  so  referred  to.^ 

Any  document  referred  to,  must  be  distinguished  by  some  marie 
placed  upon  it,  and  signed  by  the  person  before  whom  the  affidavit 
is  sworn.* 

It  is  the  usual  practice,  in  all  cases,  to  write  the  short  title  of 
the  cause  or  matter  on  the  exhibit ;  and  this  must  be  done  in  the 
case  of  documents  made  exhibits,  and  intended  to  be  used  in 
Chambers.* 

Where  a  document  is  referred  to  as  being  produced  and  shown 
to  the  deponent,  the  person  before  whom  the  affidavit  is  sworn 
must  inquire  whether  the  deponent  has  seen  the  document,  and  is 
aware  of  the  contents  thereof;  but  this  need  not  be  done  where 
the  document  is  referred  to  as  hereunto  annexed :  the  document 
being  annexed  at  the  time  the  affidavit  is  swom.^ 

Where  one  party  has  proved  written  documents  in  a  cause,  the 
other  side  has  no  right,  upon  that  ground,  and  in  the  absence  of 
special  circumstances,^  to  require  them  to  be  produced  before  the 
hearing;  unless,  perhaps,  where  the  affidavit  proving  them  sets 
them  out  verboHm:^  for  a  party  can  have  no  right  to  see  the 
strength  of  his  adversary's  case,  or  the  evidence  of  his  title  before 
the  hearing.^®  The  documents  may,  however,  be  ordered  to  be  pro- 
duced, in  order  that  the  other  side  may  cross-examine  upon  them.^ 

The  jurat  should  be  written  at  the  end  of  the  affidavit,  and  is 
usually  placed  at  the  right-hand  comer;  it  may,  however,  be  writ- 

M.  &  G.  47;  18  Jur.  263;  see  also  For- 
rester V,  Helme,  M*CleI.  568. 

9  Hodson  V.  Earl  of  Warrington,  8  P. 
Wms.  84. 

w  Darers  «.  Davers,  2  P.  Wms.  410; 
Hodson  o.  Earl  of  Warrington,  uM  nq^ 
Wiley  V.  Pistor,  7  Ves.  411;  Feneott  r. 
Clarke,  6  Sim.  8;  Lord  v.  Colyin,  nMsapi; 
Gresley,  192;  ante,  p.  885. 

11  Bai  V,  Johnson,  IJ.  &  H.  662. 


1  Braithwaite's  Pr.  841. 
s  See  Regul.  8  Aug.  1857,  r.  10. 
«  Broithwaite's  Pr.  841. 
^  Regul.  8  Aug.  .1857,  r.  11 ;  and  see 
Ord.  XxrV.  8. 

6  Hewetson  9.  Todhunter,  2  Sm.  &  Giff. 
Ap.  2. 

«  Regul.  8  Aug.  1857,  r.  12. 

7  Braithwaita's  Pr.  841. 

8  Lord  V.  Colvin,  2  Drew.  206;  6  De  G., 
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Signature 
and  attesta^ 
tion. 


Hariumen 
and  blind 


men: 


ten  on  either  side  of  the  page,  or,  if  necessary,  in  the  margin ;  but  c.lCxn.§io 
not  on  a  page  upon  which  no  part  of  the  statements  in  the  affidavit 
appeal's.^    It  must  also  correctly  express  the  time  when,  and  the 
place  where,  the  affidavit  is  sworn,  including  the  name  of  the  city, 
borough,  or  county.* 

The  deponent  must  sign  his  name,  or  jnake  his  mark,  at  the  side 
of  the  jurat :  not  underneath  it.'  The  person  before  whom  the 
affidavit  is*swom  must  sign  his  name  at  the  foot  of  the  jurat ;  to 
which  must  be  added  his  full  official  character  and  description,  not 
necessarily,  however,  in  his  own  handwriting.* 

If  the  deponent  be  a  marksman  ot  blind,  the  affidavit  must  be 
first  truly,  distinctly,  and  audibly  read  over  to  him :  either  by  the 
person  before  whom  the  affidavit  is  sworn,  or  by  some  other  per- 
son. In  the  first  case,  it  must  be  expressed  in  the  jurat  that  the  special  jurat 
affidavit  was  so  read  over,  and  that  the  mark  or  signature  was 
affixed  in  the  presence  of  the  person  taking  the  affidavit :  in  the 
second  case,  such  other  person  must  attest  the  mark  or  signature, 
and  must  be  first  sworn  that  he  has  so  read  over  the  affidavit,  and 
that  the  mark  or  signature  was  made  in  his  presence,  and  this  must 
be  expressed  in  the  jurat.* 

If  the  deponent  be  a  foreigner,  the  contents  of  the  affidavit 
must  be  interpreted  to  him ;  and  the  interpreter  must  be  sworn 
that  he  has  truly,  distinctly,  and  audibly  done  so,  and  that  he  will 
truly  interpret  the  oath  about  to  be  administered,  and  then  the 
deponent  may  be  sworn;  and  that  these  formalities  have  been 
complied  with,  must  be  expressed  in  the  jurat.' 

Formalities  of  a  similar  kind,  by  which  it  may  appear  that  the 
deponent  has  fully  understood  the  contents  of  his  affidavit,  before 
he  is  sworn,  must  be  adopted  in  the  case  of  a  deaf^  or  deaf  and 
dumb  person,  or  in  other  similar  cases.^ 


Foreigiierfc 


Deaf  and 

dumbper- 

BonB. 


i  Brailhwaite'a  Pr.  842. 

s  Jbid. ;  18  &  19  Vic.  c.  184,  §  16,  Old. 
IV.;  but  »ee  Gates  v.  Buckland,  18  W.  R. 
67,V.  C.S. 

«  Andenon  v.  Slather,  0  Jur.  1086,  Y. 
C.  K>  B. 

4  Braithwaite's  Pr.  842;  but  see  Gates 
9.  Buckland,  18  W.  R.  67,  Y.  C  S.  The 
words  "  before  me  '*  must  precede  the  com- 
missioner's signature,  bee  Graham  v. 
Ingleby,  cited  Braithwaite's  OHths  in 
Chiin.  46.    Fur  forms  of  jurats,  see  Yol. 

m. 

*  If  the  deponent  is  blind,  the  officer 
should  cerrify  in  the  jurar,  that  the  affi- 
davit was  cirefuliy  and  correctly  reaJ  over 
to  him,  in  the  presence  of  such  officer,  be- 
fore he  swore  to  the  same.  Matter  of 
Christie,  6  Paige,  242.  So  where  the  affi- 
ant ha9  been  tbond  by  the  inauisition  of 
a  jury  to  be  a  lunatic,  the  officer  before 

VOL  1.  57 


whom  the  affidavit  is  sworn,  should  state 
in  the  jurat,  that  he  has  examined  the 
deponent  for  the  purpose  of  ascertnining 
the  state  of  his  miiid,  and  that  he  was  ap- 
parently of  sound  mind,  and  cap»ble  of 
understanding  the  nature  and  contents  of 
the  affidavit.  Matter  of  Christie,  5  Paige, 
242.  The  attestation  should  be  written 
near  the  jurat.  WiUon  v.  Clifton,  2  Hare, 
636;  7  Jur.  216;  Braithwaite*s  Pr.  880. 
Where  a  marksman  signed  an  affidavit 
with  his  name  at  length,  his  hand  having 
been  guided  on  the  occasion,  It  was  ordered 
to  be  taken  off  the  file.  v  Christo- 
pher, 11  Sim.  409.  For  forms  of  special 
jurats  see  Vol.  ill. 

«  Braithwaite's  Oaths  in  Chan.  86.    For 
forms,  see  Yol.  HI. 

'  Reynolds  v.  Jonea,  Trin.  Term,  1818; 
Braithwaite's  Pr.   888.     For  forma, 
YoL  III. 
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ETIDENGE. 


C.XXIL§10. 


Oath:  hov 
to  be  admin- 
istered. 

Affinnations 
by  Quakers, 
&c.,  and  by 
other  persons 
objecting  to 
be  sworn. 


Irregularity 
in  jurat 
cannot  be 
waived. 


Omission  in 
jurat  to 
affidavit 
swym  abroad. 


Irregularity 
in  affidavit  of 


service. 


Affidavit  not 
tq  be  used'till 
filed. 


The  oath  must  be  administered  in  a  reyerent  manner ;  ^  and,  if 
not  administered  in  the  usual  form,  the  authority  for  administering 
it  should  appear  in  the  jurat.^ 

Quakers,  Moravians,  and  Separatists  give  their  evidence  on 
their  solemn  affirmation ;  *  and  any  person  who  objects,  from  con- 
scientious motives,  to  be  -sworn,  may  now  give  his  evidence  upon 
his  solemn  affirmation ;  *  but  the  person  qualified  to  take  the  affirma- 
tion, must  be  satisfied  of  the  sincerity  of  the  objectioh,  and  this 
must  appear  in  the  affirmat.^ 

It  is  an  universal  principle  in  all  Courts,  that  jurats  and  affi- 
davits, when  contrary  to  practice,  are  open  to  objection  in  any  stage 
of  a  cause.  This  does  not  depend  upon  any  objection  which  the 
parties  in  a  particular  cause  may  waive,  but  upon  the  general  rule 
that  the  document  itself  shall  not  be  brought  forward  at  all  if  i]| 
any  respect  objectionable  with  reference  to  the  rule  of  the  Court 
Where,  therefore,  there  was  an  irregularity  in  the  jurat  of  an 
answer,  a  motion  by  the  plaintiff  to  take  it  off  the  file,  on  the 
ground  of  such  irregularity,  was  allowed,  notwithstanding  that  he 
had  taken  an  office  copy  of  the  answer.^  Where,  however,  in  the 
case  of  an  affidavit  sworn  abroad,  before  a  notary,  the  place  where 
it  was  sworn  was  omitted  in  the  jurat,  it  was  ordered  to  be  filed : 
the  Yice-Chancellor  observing,  that  he  thought  the  Court  must 
assume  that  the  notary  was  acting  in  pursuance  of  his  duty,  and 
that  he  would  not  perform  a  notarial  act  out  of  the  jurifldiction  in 
which  alone  he  had  authority.^ 

It  is  to  be  observed,  particularly,  that  every  affidavit  of  service 
of  writs,  or  of  orders,  upon  which  process  of  contempt  is  to  be 
founded,  must  truly  and  fully  prove  good  service ;  and  that  if  the 
plaintiff's  name,  the  Court,  the  return  of  the  writ,  or  any  thing 
material,  be  omitted,  no  attachment  can  be  thereupon  regularly 
issued :  for,  until  a  due  service  be  shown,  no  contempt  appears  to 
the  Court.' 

Before  any  affidavit  is  used  for  any  purpose,  it  must  have  been 
filed  in  the  Office  of  the  Clerks  of  Records  and  Writs,  and  an 
office  copy  be  produced.*    Sometimes  in  vacation,  however,  when 


1  Ord.  XIX.  14;  anU,  p.  887,  note. 

s  1  &  2  Vic.  c.  106;  see  Braithwaite*8 
Pr.  888,  884.    For  forms,  aee  Vol  III. 

s  7  &  8  Will.  m.  c.  84,  §  1;  8  Geo.  I. 
c.  6,  §  1;  22-Geo.  II.  c  dO,§  1;  ib.  c.  46, 
§  86;  9  Geo.  IV.  c.  82,  §  1;  8  &  4  Will. 
IV.  0.  49;  «6.  c.  82;  1  &  2  Vic.  c  77;  and 
see  ib.  106.  For  forms  of  affirmation  in 
these  cases,  see  Vol.  III. 

4  Antef  p.  887,  note. 

fi  17  &  18  Vic  c.  126,  §  20.  Wher«  the 
affidavit  is  on  affirmation,  and  the  person 
taking  it  does  not  certify  that  the  affirm* 
ant  is  a  Quaker  or  other  person  allowed 


by. law  to  make  affirmation,  the  affidavit 
can  be  of  no  avail.  Ringgold  v.  Jones,  1 
Bland,  90.    For  forms,  see  Vol.  III. 

A  Pilkington  v.  Himsworth,  I  Y.  &  C. 
Ex.  612,  616 ;  bnt  see  Braithwaite's  Pr.  48, 
and  ante^  pp.  743,  896. 

7  Meek  v.  Ward,  10  Hare  Ap.  1;  Gates 
V.  Buckland,  18  W.  R.  67,  V.  C.  S. 

8  Hinde,  468;  Ord.  XXVIII.  8. 

8  Ord.  XVIII.  6;  Jackson  v.  Gaseidv, 
10  Sim.  826 ;  Darley  o.  Nicholson,  1  Dr.  & 
War.  66,  70;  Elsey  «.  Adams,  4  Giff.  898; 
9  Jnr.  N.  S.  786;  see  Bloodgood  v.  Claik, 
4  Paige,  674,  676. 
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the  matter  was  pressing,  the  Court  has  taken  af&davits  into  its  C.xxii.$io. 
own  hands,  and  then  considered  them  as  filed.^  *  ''—    y    — ' 

No  affidavit,  filed  on  or  after  the  first  day  of  Easter  Term,  1861,  Memoran- 
is  to  be  used  as  evidence,  on  any  proceeding  in  any  cause  or  ^1^^^^^ 
matter,  unless  there  be  written  at  the  foot  thereof  at  the  time  of  foot  of  affi- 
filing  the  same,  a  memorandum  stating  by  whom  the  same  is  filed,     '^^ 
which  memorandum  is  to  be  in  the  form  following,  or  as  near 
thereto  as  circumstances  will  admit  (that  is  to  say) :  ^  This  affi- 
davit is  filed  on  the  part  and  behalf  of  the  plaintiff '^  (or,  "of  the 
defendants  M.  and  N.").* 

Sometimes,  when  expedition  is  required,  the  solicitor  filing  the  Expedition 
affidavit,  instead  of  waiting  until  an  office  copy  is  made  by  the  ^P^®*- 
Clerk  of  Records  and  Writs,  takes  a  copy  of  the  affidavit  to 
the  office,  at  the  same  time  that  he  takes  the  original  affidavit 
to  be  filed,  and  then  the  Clerk  of  Records  and  Writs  examines 
and  marks  the  copy  as  an  office  copy,  at  the  same  time  that  he 
files  the  original.' 

Where  affidavits  are  filed  in  support  of  interlocutory  applica-  Time  within 
tions,  or  to  be  ^sed  in  proceedings  under  decrees,  there  is  no  davits  to  be 
particular  time  fixed  for  filing  them;  but  they  should  be  filed  in  ?^f?'/"*^ 
time  enough,  before  the  application  or  proceeding  on  which  they  appLicationB. 
are  intended  to  be  used  is  brought  on,  to  enable  the  adverse  party 
to  obtain  copies:   otherwise,  the  application  or  proceeding  will 
generally  be  directed  to  stand  over ;  and  where  it  is  intended  to 
make  use  of  affidavits  filed  before  the  particular  petition,  notice 
of  motion,  or  summons,  was  presented,  served,  or  issued,  express 
notice  of  such  intention  should  be  given  in  due  time  to  the  op- 
posite party,  as  he  is  not  bound  to  search  for  affidavits  filed  before 
those  respective  periods/ 

The  party  filing  an  affidavit  should,  in  all  cases,  take  an  office  Office  copies: 
copy  of  it,  except  in  the  case  of  an  affidavit  filed  by  a  claimant  ))^  taken! 
coming  in  pursuant  to  advertisement,  under  a  decree :  in  which 
case,  the  office  copy  is  to  be  taken  by  the  party  prosecuting  the 
cause,  unless  the  Judge  otherwise  directs.^    Upon  filing  an  affi-  Notice  of 
davit,  it  is  the  usual  practice  of  solicitors  in  all  cases  to  give  notice  Ja^*^' 
of  the  filing  to  the  adverse  party ;  and  such  notice  must  be  given 
by  a  claimant  in  the  exceptional  case  just  referred  to.^ 

Formerly,  any  party  who  required  a  copy  of  an  affidavit,  had  to  Copies  of 
obtain  an  office  copy  at  the  Record  and  Writ  Clerks'  Office;  but  a^avits:  by 

*  "^  ,  /»  •  whom  to  be 

now,  where  any  party  requires  a  copy  of  an  affidavit  filed  by  the  furnished. 
adverse  party,  he  is  to  make  written  application  to  the  party  by 

1  Per  Lord  Langdale,  in  Attorney-Gen-  XXIX.,  Proceedingt  in  Cknmben;  Chap, 

cral  V.  Lewis,  8  Beav.  179.  XXXV.  §  2.  MoUont;  $  8,  PetitUm, 
«  Ord.  6  Feb.,  1861,  r.  18.  *  Ord.  XXXVL  1;  Ord.  XXXV.  39. 

•  Braithwaite's  Pr.  494.  «  Ord.  XXXV.  88.    For  fonn  of  notice, 

4  See  Ord.  XXXV.  27;  and  poU,  Cbap.  see  Vol.  UL 
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How  copies 
fUraished  by 
parties  are  to 
oe  written, 
and  indorsed. 


C.xxn.fio,  whom  the  copy  ought  to  be  delivered,  or  his  Bolicitor,  with  an 
undertaking  to  pay  the  proper  charges;*  and  thereupon  such 
party,  or  his  solicitor,  is  to  make  such  copy,*  and  deliver  the  same 
on  demand  within  forty-^ight  hours ; '  and  is  to  produce  the  office 
copy  in  Court,  or  in  Chambers,  when  required.*  In  cases  of  ex 
parte  applications  for  injunctions,  or  writs  of  ne  exeat  regno^  the 
copies  must  be  delivered  immediately  upon  the  receipt  of  the 
request,  or  within  such  time  as  may  be  specified  therein,  or  may 
have  been  directed  by  the  Court.* 

All  copies  to  be  delivered  by  parties  or  their  solicitors,  are  to 
be  written  on  paper  of  a  convenient  size,  with  a  sufficient  margin,* 
and  in  a  neat  and  legible  manner,  similar  to  that  which  is  usually 
adopted  by  law  stationers ;  and,  unless  so  written,  the  parties  or 
solicitors  delivering  them  will  not  be  entitled  to  be  paid  for  the 
same.^  The  folios  of  all  copies  are  to  be  numbered  consecutively 
in  the  margin,  and  the  name  and  address  of  the  party  or  solicitor, 
by  whom  the  same  are  made,  is  to  be  indorsed  thereon,  in  like 
manner  as  upon  the  proceedings  in  the  Court ;  ^  and  such  party 
or  solicitor  is  to  be  answerable  for  the  same  being  true  copies  of 
the  originals,  or  of  the  office  copies,  of  which  they  purport  to  be 
copies.®  . 

Where  any  party  or  solicitor  who  is  required  to  deliver  any 
such  copy,  either  refuses  or  does  not  deliver  the  same  within  the 
period  .allowed  for  that  purpose,  the  person  making  such  applica- 
tion may  procure  a  copy  from  the  office  in  which  the  original  has 
been  filed,  in  the  same  way  as  if  no  such  application  had  been 
made  to  the  party  or  solicitor;  and,  in  such  case,  no  costs  will  be 
due  or  payable  to  the  party  or  solicitor  so  making  default,  in 
respect  of  the  copy  so  applied  for.*^ 

If  a  party  or  solicitor  by  whom  any  copy  ought  to  be  delivered, 
refuses,  or  does  not  deliver  the  same,  within  forty-eight  hours,  an 
addition  of  two  clear  days  is  to  be,  made  to  the  period  within 
which  any  proceeding  which  may  have  to  be  taken  after  obtaining 
such  copy  ought  to  be  taken ;  so  that  the  person  requiring  such 
copy  may  be  as  little  prejudiced  as  possible  by  the  neglect  of  the 
party  or  solicitor  to  deliver  such  copy." 

The  Taxing  Master  is  not  to  allow  any  costs  in  respect  of  any 
copy  so  taken,  unless  it  shall  appear  to  him  to  have  been  requisite, 


Proceedings, 
in  case  of 
refusal  or 
neglect  to  de- 
liver copies. 


Effect  of 
omitting  to 
deliver  copies. 


When  costs 
of  copies  will 
not  be 
allowed. 


1  Ord.  XXXVI.  4.  The  ordinary 
charges  are  l^d,  per  folio  to  a  pauper,  and 
4€{.  per  folio  to  other  persons.  Regul.  to 
Ord.  Sched.  4.  For  forms  of  application 
and  undertaking,  see  Vol.  III. 

2  Ord.  XXXVI.  6. 

•  Ord.  XXXVI.  6. 

*  Ord.  XXXVI.  10. 
»  Ord.  XXXVI.  9. 


0  Foolscap  paper,  with  a  qnarter  mar- 
gin, is  ordinanlr  nsed. 

^  Ord.  XXXVI.  U. 

8  See  ante,  pp.  468,  464:  Ord.  III.  2, 6. 

»  Ord.  XXXVI.  8.    Each  copy  deUvered 
should  include  a  copy  of  the  JQtat,  and 
should  state  the  day  on  which  toe  original 
affidavit  was  filed, 
w  Ord.  XXXVI.  12. 
11  Ord.  XXXVII.  16. 
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and  to  have  been  made  with  due  care,  both  as  regards  the  con- 
tents and  the  writing  thereof.^ 

Parties  requiring  copies  of  affidavits  should  proceed  in  the 
manner  above  pointed  out;  but  office  copies  of  affidavits  will, 
nevertheless,  be  made  by  the  Clerks  of  Records  and  Writs,  at  any 
time,  for  apy  person,  whether  party  to  the  cause  or  matter  or  not, 
who  may  prefer  that  course,  at  the  risk  of  such  copies  being  dis- 
allowed on  taxation.^ 

Expenses  incurred,  in  consequence  of  affidavits  being  prepared 
or  settled  by  counsel,  are  to  be  allowed  only  when  the  Taxing 
Master,  in  his  discretion,  and  on  consideration  of  the  special  cir- 
cumstances of  each  case,  thinks  such  expenses  properly  incurred ; 
and  in  such  case,  he  is  to  be  at  liberty  to  allow  the  same,  or  such 
parts  thereof  as  he  may  consider  just  and  reasonable,  whether  the 
taxation  be  between  solicitor  and  client  or  between  party  and 
party.' 

Where  a  witness,  of  whose  evidence  a  party  desires  to  avail 
himself  on  the  hearing  of  a  cause  in  which  issue  has  been  joined,^ 
refuses  to  make  an  affidavit,  the  party  may  examine  him  ex 
parte^^  before  an  Examiner.^  The  attendance  of  the  witness  is 
procured,  and  his  examination  conducted,  in  the  same  manner  as 
in  the  case  of  other  examinations  before  the  Examiner ;  ^  but  no 
party  has  a  right  to  be  present  at  such  examination,  except  the 
party  producing  the  witness,  his  counsel,  solicitor,  and  agents.* 
When  the  examination  is  concluded,  the  Examiner  transmits  it  to 
the  Office  of  the  Clerks  of  the  Records  and  Writs :  having  marked 
it  as  taken  ex  parte;  and  it  will  be  deemed  and  dealt  with  by 
them  as  an  affidavit.*  The  party  requiring  the  attendance  of  the 
witness,  whether  a  party  or  not,  must  give  to  the  opposite  party 
forty-eight  hours'  notice  at  least  of  his  intention  to  examine  such 


C.XXII.§10. 


Office  copies 
may  be  ob- 
tained, in  any 
case,  at  the 
Record  and 
Writ  Clerks' 
Office. 


Costs  of  prep- 
aration or 
settling  of 
affidavits  hy 
counsel. 


Ex  parte 
examination 
of  person 
refusing  to 
make  f&- 
davit 


Notice  of 
examination. 


1  Ord.  XXXVI.  IS. 

s  See  Braitbwaite's  Pr.  494. 

s  Ord.  XL.  17.  Costs  of  settling  an 
Affidavit  (which  was  an  echo  of  the  bill) 
bj  counsel  were  allowed  in  Davies  v, 
Marshall  (No.  2),  1  Dr.  &  S.  564;  7  Jur. 
N.  S.  669. 

*  Kn  ex  parts  examination  cannot,  in 
strictne%8,  be  had  where  a  notice  of  motion 
for  decree  has  been  given.  AtUe,  pp.  823, 
824.  In  Smith  v.  Baker,  4  N.  R.  821,  V. 
C.  W.,  2  H.  &  M.  498,  however,  it  was 
allowed  to  be  used,  on  terms  as  to  cross- 
exaromation  thereon. 

«  Ord.  6  Feb.,  1861,  rr.  4,  6. 

•  See  Gresley,  Eq.  Ev.  (Am.  ed.)  50  et 
Meq.  Under  tue  practice  heretofore  exist- 
ing in  New  York,  each  party  had  a  right 
to  select  his  own  Examiner,  and  the  Court 
would  not,  on  motion  of  the  opposite  party, 
interfere  with  (hat  right  But  a  direct 
examination  might  be  had  before  one 
Examiner,  and  a  crosa-examination  before 


another.  Troup  v,  Haight,  6  John.  Ch. 
835. 

The  Circuit  Court«  of  the  United  States 
have  power  to  appoint  Examiners  in  suits 
in  Eauity,  and  it  in  a  matter  of  discretion 
whetner  they  be  standing  Examiners,  or 
be  designated  as  the  occasion  arises  for 
their  services  in  anv  cause.  Van  Hook  v. 
Pendleton,  2  Bhitch'  C.  C.  85;  78th  of  the 
United  States  Equity  Kules.  But  in  the 
Circuit  Courts  of  the  United  States,  an 
oral  examination  of  witnesses  before  an 
Examiner,  previous  to  the  amendment  of 
the  67th  Rule  in  March,  1862,  was  irregu- 
lar, unless  there  was  an  a^eement  between 
the  prtrties  to  wnive  written  interrogato- 
ries ;  and  such  agreement  ought  to  be  in 
writing.  Van  Hook  v.  Pendleton,  2  Blatch. 
C.  C.  85. 

7  As  to  examinations  before  an  Exam> 
iner,  nee  post,  p.  908  et  ieq.  • 

s  Ord.  5  Feb.,  1861,  r.  6. 

»  Ibid, 
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CXXn.  §  10.  witness ;  and  such  notice  must  contain  the  name  and  description 
of  the  witness,  and  the  time  and  place  of  the  exandnatioii :  mdes 
the  Court  thinks  fit  to  dispense  with  such  notice.^ 

All  affidavits  and  depositions  to  be  used  on  the  bearing  of  any 
cause,  or  motion  for  a  decree,  must  be  printed :  ^  except  sneh  u 
have  been  filed  for  the  purpose  of  any  interlocutory  appHealioD, 
and  of  which  office  copies  have  been  taken.' 

Such  affidavits  and  depositions  are  printed  under  the  direcdoe 
and  superintendence  of  the  Clerks  of  Records  and  TV'rits,  upm 
paper  of  the  kind  and  dimensions,  and  with  the  type  prescrdied 
for  the  printing  of  Bills,  and  in  all  other  respects  in  such  form  aad 
manner  as  the  Clerks  of  Records  and  Writs  deem  most  oonvcD- 
ient.* 


Affidayito 
and  deposi- 
tions: when 
to  be  printed 


How  printed. 


Copy  for  the 
printer. 


Where  issue 
joined. 


On  motion 
or  decree. 


Application 
to  nave 
affidavits  and 
depositons 
printed: 
when  to  be 
made. 


Solicitors  and  parties,  on  filing  affidavits  required  to  be  printed, 
must  leave  with  the  Clerks  of  Records  and  Writs  a  fair  copy  of 
each  affidavit  filed,  written  on  drafl  paper,  on  one  side  only,  and 
certified  by  the  solicitor  or  party  to  be  a  correct  copy.* 

In  a  cause  in  which  issue  is  joined,  the  Clerks  of  Records  and 
Writs  will,  upon  the  application  of  any  party  to  the  suit,  cause 
such  affidavits  and  depositions  (other  than  depositions  taken  oa 
the  oral  cross-examination  of  witnesses  who  have  made  sudi  aft- 
davits)  to  be  printed  after  the  expiration  of  the  time  fixed  fix- 
closing  the  evidence;  and  such  last-mentioned  depositions,  after 
the  expiration  of  the  time  allowed  for  the  oral  croBS^Taminatioii 
of  such  witnesses.* 

In  a  cause  in  which  a  notice  of  motion  for  a  decree  has  been 
given,  the  Clerks  of  Records  and  Writs  will,  upon  the  applicatkm 
of  any  party  to  the  suit,  cause  the  affidavits  filed  on  behalf  of  the 
plaintiff,  the  affidavits  filed  on  behalf  of  the  defendantfii,  and  the 
affidavits  of  the  plaintifi*s  in  reply,  to  be  printed  after  the  times 
respectively  allowed  for  fiUng  each  set  of  such  affidavits,  and  the 
depositions  taken  on  the  oral  cross-examination  of  the  witnesses 
who  have  made  such  affidavits,  after  such  depositions  have  beei 
filed.' 

It  is  desirable  that  the  affidavits  to  be  thus  printed  should  be 
all  presented  for  filing  together  at  one  time,  and,  if  possible,  on  the 
last  day  of  the  time  allowed  for  filing  the  same,  that  is  to  say, — 
where  issue  has  been  joined :  on  the  last  day  of  the  time  fixed  for 

1  Ord.  5  Feb..  1861,  r.  23 :  and  see  Ford 
V.  Tennant,  11  W.  R.  276,  M.  R.,  where  it 
was  held  that  this  rule  applies  to  ex  parU 
examinations. 

2  Ord.  16  May,  1862,  r.  1.  This  order 
applies  to  cases  where  issue  has  been 
joined,  or  notice  of  motion  for  decree 
served,  since  the  18th  June,  1862. 

«  Ord.  16  May,  1862,  r.  9. 
«  Ord.  16  May,  1862,  r.  2. 


S  Ord.  16  May,  1S62,  r.  B. 
should  have  the  usual  maxgin  on  tbe  kff- 
hand  side  of  each  page.  R.  &  W.  Cleits* 
Snggeitions,  No.  7.  The  eeitificBte  shaoU 
be  written  on  the  left-hand  iiun:iii  «f  dM 
first  page  of  each  copy,  before  beti^  fcft  a: 
the  office,  lb.  No.  8.  For  form  of 
cate,  see  Vol.  III. 

«  Ord.  16  May,  1863,  r.  4. ' 

7  Ord.  16  May,  1868,  r.  6. 
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elosing  the  evidence ;  and  where  notice  of  motion- for  a  decree  h*as  C.XXii.§ii. 
been  served :  on  the  last  day  of  each  of  the  respective  times  al-  ^—  y— ^ 
lowed  to  the  plaintiff  and  defendant  for  filing  the  affidavits ;  and 
that  the  fair  copies  left  with  such  affidavits  should  be  numbered 
consecutively  (at  the  top  of  the  first  page)  in  the  order  in  which 
it  is  desired  that  they  should  be  printed*^  Where  the  foregoing 
suggestion  is  complied  with,  the  application  to  have  the  evidence 
printed  may  be  made  at  the  time  the  evidence  is  filed.^  The  ap- 
plication to  have  any  evidence  printed,  which  has  been  taken  orally, 
may  be  made  at  any  time  after  such  evidence  is  filed :  except  that, 
in  cases  where  a  time  for  taking  any  oral  examination  has  been 
specially  fixed,  and  also  in  cases  where  issue  has  been  joined,  the 
application  is  not  to  be  made  until  the  time  fixed  for  taking  the 
examination,  or  for  closing  the  evidence,  has  expired.'  A  written 
or  printed  application  to  have  the  evidence  printed,  must  be  made ;  ^ 
and  it  is  desirable  that  the  number  of  printed  copies  of  the  evi- 
dence which  may  be  required  for  general  use  in  the  cause,  should 
be  stated  in  such  application.^ 

Every  party  who  files  an  affidavit,  or  causes  depositions  to  be  What  printed 
taken,  must  take  fi-om  the  Clerks  of  Records  and  Writs  a  printed  v^Pi^"?"* 
copy  of  every  affidavit  filed  by  him,  and  of  all  such  depositions : 
for  which  he  is  to  pay,  in  stamps,  at  the  rate  of  twopence  per  folio ; 
and  unless  such  copy  is  taken,  he  is  not  to  be  allowed  any  thing  in 
the  taxation  of  costs,  in  respect  of  such  affidavit  or  depositions.* 
As  a  rule,  such  printed  copy  will  be  ready  for  delivery  within 
forty-eight  hours  after  the  application  to  have  the  evidence  printed 
is  made.^ 

All  parties  are  to  be  at  liberty  to  take  from  the  Clerks  of  Records  and  what 
and  Writs  as  many  other  printed  copies  of  their  own  and  of  their  ™*y^t«*^«*- 
opponents'  affidavits  and  depositions  as  they  may  require,  on  pay- 
ing for  the  same,  in  stamps,  at  the  rate  of  one  penny  per  folio.' 
These  copies  may  be  had  at  the  same  time  as  the  official  copy.* 


Section  XI. —  Of  mv4  voce  Emdeince, 

The  m'o&  voce  examination  of  witnesses  may  take  place,  either   Vied  voce 
before  the  Court,  the  Judge,  or  his  Chief  Clerk,  in  Chambers,  or  ^^'^  may 
an  Examiner  of  the  Court,  or  an  Examiner  specially  appointed.        take  pJace. 

1  R.  &  W.  Clerks*  SaggeaUons,  No.  2.  «  R.  &  W.  Clerks*  Suggestions,  No.  6. 

s  Jb.  No.  8.  •  Ord.  16  Mav,  1862,  r.  6. 

•  76.  No.  4.  T  R.  &  W.  Clerks'  Suggestions,  No.  6. 

4  Printed  copies  of  the  form  of  applica-  *  Ord.  16  May,  1862,  r.  7.    As  to  the 

tion  maj  be  bad,  on  application  at  the  allowances  to  soricitors,  see  r.  8. 

divisional  ^eat  in  the  Record  and   Writ  ^  R,&W.  Clerks'  Suggestions,  No.  6. 
Clerks'  Office.   76.  No.  9.  For  such  form, 
Vol.  111. 
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CXXII.  §  11. 


After  issue 
joined. 


Taking 
examination 
according  to 
16  &  16Vic. 
c.  86,  by  con- 
sent or  by 
direction  of 
Courier 
Judge. 


According  to 
16  &  16  Vic.' 
c.  86,  wit- 
nesses ex- 
amined by 
ordinary 
or  special 
Examiner  of 
the  Court,  in 
the  presence 
of  the  parties. 

Conduct  of 
examination. 


Depositions 
to  be  taken  in 
writing,  and 
read  over  to 
the  witness: 
who  is  to  sign 
the  same. 


*  Where  issue  has  been  joined,  there  can  be  no  vivd  voce  examina- 
tion of  witnesses  in  chief  for  the  purposes  of  the  hearing,  except 
the  ex  parte  examination  before  the  Examiner,  in  manner  before 
pointed  out,^  and  except  the  evidence  as  to  particular  facts  or 
issues,  if  so  directed  by  special  order ;  ^  and  all  cross-examinations 
of  witnesses  must  take  place  before  the  Court  itself  at  the  hearing.* 
The  parties  may,  however,  by  consent  in  writing,  which  must  be 
filed  in  the  Record  and  Writ  Clerks'  Office,  agree  to  take  the  ex- 
amination or  cross-examination  of  any  witness,  in  manner  provided 
by  the  15  &  16  Vic.  c.  86;*  and,  further,  the  Court,  or  Judge  in 
Chambers,  may  direct,  that  the  examination  or  cross-examination 
of  any  witness  shall  be  taken  in  this  manner,  where  by  reason  of 
the  age,  infirmity,  or  absence  out  of  the  jurisdiction  of  the  witness, 
or  for  any  other  sufficient  cause,  it  is  expedient  that  such  direction 
should  be  given.  Such  direction  may  be  obtained  on  application 
to  the  Court,  or  the  Judge  in  Chambers,  on  notice.* 

According  to  the  Act,  above  referred  to,  all  witnesses  to  be 
examined  orally  are  to  be  so  examined  by  or  before  one  of  the 
Examiners  of  the  Court,  or  by  or  before  an  Examiner  to  be  specially 
appointed  by  the  Court:'  the  Examiner  being  furnished  by  the 
plaintiff  with  a  copy  of  the  bill,  and  of  the  answer,  if  any,  in  tlie 
cause ;  and  such  examination  is  to  take  place  in  the  presence  of 
the  parties,  their  counsel,  solicitors,  or  agents ;  and  the  witnesses 
so  examined  orally  are  to  be  subject  to  cross-examination  and  re- 
examination; and  such  examination,  cross-examination,  and  re- 
examination, are  to  be  conducted,  as  nearly  as  may  be,  in  the 
mode  in  use  in  Courts  of  Common  Law,  with  respect  to  a  witness 
about  to  go  abroad,  and  not  expected  to  be  present  at  the  trial  of 
a  cause.'' 

The  depositions  so  taken  are  to  be  taken  down  in  writing  by 
the  Examiner :  not  ordinarily  by  question  and  answer,  but  in  the 
form  of  a  narrative ;  *  and,  when  completed,  are  to  be  read  over  to 
the  witness,  and  signed  by  him  *  in  the  presence  of  the  parties,  or 


1  Ante,  p.  901. 

a  Ord.  6  Feb.,  1861,  r.  8. 

»  Ord.  6  Feb..  1861,  r.  7;  Bodgerv.  Bod- 
ger,  11  W.  R.  80.  V.  C.  K.  Infirm  wit- 
nesses (r.  11),  una  suits  to  perpetuate  tes- 
timonj  (r.  16),  are  excepted  from  this  rule. 

*  Ord.  5  Feb.,  1861,  r.  10.  For  form  of 
consent,  see  Vol.  III. 

«  Ord.  6  Feb.,  1861,  r.  11.  For  forms 
of  notice  of  motion  snd  summons,  see  Vol. 
III. 

*  The  rules  of  Chancery  in  New  Jersey 
provide,  that  eVerj  person  who  shall  m 
appointed  an  Ezammer  of  the  Court  of 
Chanceiy  shall,  before  he  enters  upon  the 
execution  of  his  office,  take,  before  the 
Chancellor  or  Clerk,  an  oath  or  affirmation 


impartially  and  justly  to  perform  all  the 
duties  of  the  office,  according  to  the  best 
of  his  abilities  and  understanding.  Rule 
18;  see  State  v.  Levy,  8  Har.  &McH.  691. 

7  15  &  16  Vic  c.  86,  §  81.  For  the 
mode  in  use  at  Law,  see  Chita's  Arch. 
820-836. 

8  See  New  Jersey  Rule  71  of  Chancery 
Practice. 

0  In  Pennsylvania,  a  deposition  taken 
under  a  commission  need  not  be  subscribed 
by  the  witn&«ses.  Moulson  v.  Hargrave,  1 
Serg.  &  R.  201.  In  Kentucky,  it  is  no 
objection  to  a  deposition  that  the  witness 
omitted  to  subscribe  his  name.  Mobley  r. 
Hamit,  1  A.  K.  Marsh.  590.  So  in  North 
Carolina.    Rutherford  v.  Nelson,  1  Hayw. 
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such  of  them  as  may  think  fit  to  attend;  but  if  the  witness  refuses  C.XXII.§ll. 
to  sign,  then  the  Examiner  is  to  sign  the  depositions;  and  the    .—    t 
examiner  may,  upon  all  examinations,  state  any  special  matter  to  ^^^^?^JJ 

'  the  Court,  as  he  shall  think  fit.    It  is  in  the  discretion  of  the  any  special 
examiner  to  put  down  any  particular  question  or  answer,  if  there  "^  ^'^^^ 

'  should  appear  any  special  reason  for  doing  so ;  and  any  question  questions 
or  questions  which  may  be  objected  to  are  to  be  noticed  or  re-  JJ|£^own. 
ferred  to  by  the  Examiner  in  the  depositions,  and  he  is  to  state  his 
opinion  thereon  to  the  counsel,  solicitors,  or  parties,  and  to  refer 
to  such  statement  on  the  face  of  the  depositions ;  but  he  is  not  to  Examiner 
have  power  to  decide  upon  the  materiality  or  relevancy  of  any  Sn',SeviScy 
question  or  questions.    The  Court  deals  with  the  costs  of  imma-  of  questions, 
terial  or  irrelevant  depositions  as  may  be  just.^ 

There  are  two  Examiners  of  the  Court,^  before  whom  the  exam-  Special  Ex- 
ination  of  witnesses  is  usually  taken ;  but  where,  on  account  of  the  *^^*JJ^ 
distance  firom  London  at  which  the  witnesses  reside,*  the  pressure  pointed, 
of  business,^  or  other  sufficient  reason,'  the  examination  cannot  be 
conveniently  taken  before  one  of  the  Examiners  of  the  Court,  a 
Special  Examiner  may  be  appointed ;  but  the  Court  is  unwilling  to 
appoint  a  Special  Examiner,  except  in  cases  of  absolute  necessity.* 
Any  fit  person  may  be  a  Special  Examiner ;  but  a  barrister,  or  solic- 
itor, is  usually  appointed.'^    There  was  formerly  a  rule,  that  wit- 
nesses residing  more  than  twenty  miles  from  London  could  not  be 
compelled  to  attend  before  an  Examiner  in  London ;  but  this  rule 
no  longer  exists.* 

The  application  for  the  appointment  of  a  Special  Examiner  may  ^^^ 


appointed. 


105 ;  Murphj  v.  Work,  1  Hayw.  106.    So  the  nsual  way,  by  written  interroeatories 

in  Virsnnia.    Barrett  v.  Watson,  1  Wash,  and  cross-interrogatories,  on  motion  to  the 

872.    So  in  Alabama.    Wiggins  v.  Pryor,  Court,  in  term  time,  or  to  a  Judge  in  Taca- 

8  Porter,  480.     A  deposition  taken  under  tion,  for  special  reasons  satisfactory  to  the 

a  commission  to  take  the  deposition  of  Court  or  Jodj^e.'*    For  formal  parts  of 

John  Priestly,  may  be  read  in  evidence,  deposition)*,  see  Vol.  III. 

though  siene'l  John  G.  Priestly.     Brooks  >  Appointed  under  IG  &  17  Vic  c.  22; 

«.  M*Keen,  Cooke,  162;  see  Breyfbgle  v.  see  ante^  p.  901,  note. 

Beckley,  16  Serg.  &  R.  264.  *  Jie  Foster^s  Trusts,  2  W.  R.  679,  Y.  C. 

1  16  &  16   Vic.   c   86,  §  82;  Surr  v,  K.;  Ogilby  v.  Gregory,  4  W.  R.  67,  V.  C. 

Walmslev,  L.  R.  2  F.q.  489,  V.  C.  W.  The  W. ;  and  see  RawUns  v.  Wickham,  4  Jur. 

Rules  of  Practice  for  the  Courts  of  E<|iiity  N.  S.  990,  Y.  C.  S. 

of  the  United  States  prescribe  that  either  ^  Brennun  «.  Preston,  10  Hare  Ap.  17. 

party  may  give  notice  to  the  other  that  he  '  Pillan  v.  Thompson,  10  Hare  Ap.  76. 

desires  the  evidence  to  be  adduced  in  the  *  Brocas  v.  Lloyd,  21  Beav.  619;  2  Jur. 

cause  to  be  taken  orally,  and  thereupon  N.  S.  666;  Altree  v.  Sherwin,  2  l>e  G.  Sb 

subHtantiatly  the  same  course  of  proceed-  J.  92;  Townsend  v.   Williams,  6  W.  R. 

ing  iH  to  be  pumued  as  that  directed  by  784,  V.  C.  W. 

16  &  16  Vic.  c.  86,  §§  81,  82,  stated  in  the  f  Henderson  v.  Phillipeon,  17  Jur.  616, 

text   Rule  96,  amending  Rule  67,  see  Vol.  8,  V.  C.  W.;  Reed  v.  Pre^t,  Kay  Ap.  14; 

App*x.     By  the  same  rule  it  is  prescribed  and  see  16  &  17  Vic.  c.  22,  §  2.     His  fees 

that"  Notice  shall  he  given  by  the  re«*pective  are  6  guineas  a  day,  and  6s.  for  his  clerk, 

counsel  or  solicitors  to  the  opposite  couu-  Regul.  to  Ord.  Sched.  1;  Payne  v.  Little, 

eel  or  solicitors  or  parties,  of  the  time  and  21  Beav.  66. 

place  of  the  examination,  for  such  reason-  ^.  Altree  v.  Sherwin,  and  Brocas  «.  Lloyd, 

able  time  as  the  Examint^r  mHv  fix  by  or<ier  if6»  sup.^  overruling  Reed  v.  Prest,  vbitup. ; 

in  each  cause."  Under  this  rule  also ''  testi-  aud  see  Townsend  v.  Williams,  «i6i'  jvp. 
mony  may  be  taken  on  commission,  in 
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Depositions 
to  De  written 
by  Examiner. 

Discretion  of 
Examiner. 


Attendance 
of  witnesses: 
howprocored. 


Svbpcana  ad 
tetUficandum. 


Svibpcana 
duett  tecujn. 


be  made  in  Chambers  by  summons,  or  in  Court  by  motion  on 
notice ;  ^  and  should  be  supported  by  an  affidavit  of  his  fitness,  and 
that  he  has  no  adverse  interest.^ 

The  whole  of  the  depositions  of  the  witnesses  must  be  written 
by  the  Examiner,  with  his  own  hand.* 

The  Examiner  has  no  discretion  to  allow  a  witness  to  be  treated ' 
as  hostile  by  the  party  calling  him;*  or  to  determine  the  relevancy 
of  the  evidence.'  Such  questions  must  be  determined  by  the 
Court ;  and,  for  that  purpose,  the  Examiner  should  take  down  the 
questions  and  answers  in  writing.*  The  Examiner  has  power  to 
admit  or  exclude  the  public,  as  he  thinks  fit.'' 

Where  it  is  intended  to  examine  witnesses  before  an  Examiner, 
an  appointment  must  be  obtained  from  him,*  and  notice  thereof 
given  to  the  witness;*  and  where  there  is  reason  to  suppose  a 
witness  will  not  voluntarily  attend  to  be  examined,  recourse  must 
be  had  to  the  compulsory  process  of  a  writ  of  subpoena  ad  testi- 
ficandum :  which  commands  the  witness  to  whom  it  is  directed  to 
appear  before  the  Examiner,  to  testify  on  behalf  of  the  party 
requiring  his  testimony.^^    In  case  the  witness  is  required  to  bring 


^  Reed  v.  Prest,  vbi  wup. ;  Williams  v, 
Williams,  10  Hare  Ap.  46;  17  Jar.  484; 
17  Beav.  156. 

s  Where  the  examination  was  to  be 
taken  ex  parte,  the  Judge  said  that  if  the 

Earties  could  not  agree  upon  an  Examiner, 
e  would  name  one.  Davenport  v.  Gold- 
bery,  2  H.  &  M.  286.  For  forms  of  sum- 
mons, notice  of  motion,  and  affidavit,  see 
Vol.  III. 

»  ^tobart  V.  Todd,  18  Jur.  618,  V.  C  K. 
A  witness  should  go  before  the  Examiner, 
free  to  answer  all  Interrogatories,  and  not 
with  a  deposition  already  prepared.  Un- 
derbill V.  Van  Cortlandt,  2  John.  Ch.  889. 
A  deposition,  prepared  and  written  by  the 
party  for  whom  it  is  taken,  cannot  be  re- 
ceived as  evidence.  Amory  «.  Fellows,  5 
MasD.  219;  see  Ray  v.  Walton,  2  A.  K. 
Marsh.  71.  Although  it  is  coi)ied  by  a 
third  {ferson.  Griswold  v.  Griswola,  1 
Root,  269.  The  deposition  is  equally  in- 
admissible, if  drawn  bv  the  agent  of  the 
party.  Smith  v.  Huntington,  1  Root,  226 ; 
Allen  0.  Rand,  5  Conn.  822;  Patterson  v. 
Patterson,  2  Pennsyl.  200;  Addleman  v. 
Masterson,  1  ib.  464 ;  see  United  States  v. 
Smith,  4  Day,  121;  Logan  v.  Steele,  8 
Bibb,  280.  the  practice  of  having  the 
questions  shown  to  the  witness,  and  his 
answers  prepared  beforehand,  and  reduci^i 
to  writing  and  examined  by  counsel  before 
coming  before  the  Master  to  testify,  was 
severcTy  reprehended  in  Hickok  v.  Far- 
mers* and  Mechanics*  Bank,  86  Vt  476, 
490. 

4*  Wright  V.  Wilkin,  4  Jur.  N.  S.  804; 
6  W.  R.  648,  V.  C.  K. 

«  See  16  &  16  Vic  c  86,  $  82. 


<  Buckley  «.  Cooke,  1  K.  &  J.  29; 
form  in  Vol.  III. 

7  Wright  V.  Wilkin,  tM  wup. 

B  Ante^  pp.  904,  906,  note. 

B  When  the  examination  takes  place 
before  an  Examiner  of  the  Court,  U.  moat 
be  deposited  with  the  Examiner's  clerk,  by 
the  party  obtaining  the  appointment  Tbn 
is  returned  to  him  if  he  duly  attends;  but, 
if  he  does  not,  and  was  not  prevented  by 
death,  illness,  or  unavoidable  accident,  it 
is  paid  to  the  opposite  party ;  or  if  the  oppo- 
site party  also  fails  to  attend,  or  the  exami- 
nation was  to  have  been  ex  parley  the  8(.  is 
paid  to  the  suitors'  fee  fund.  Ord.  1  Jan., 
1862.  The  order  does  not  apply  to  a  plain- 
tiff suinff  in  formd  patmeng.  Skeats  «. 
Hurst,  IN.  R.  60,  V.  C.  W.  For  form  of 
notice  to  the  witness,  see  Vol.  III. 

10  Hinde,  286.  See  78th  Equitv  Rule  of 
the  United  States  Courts,  by  which  it  is 
provided  that  witnesses  who  live  within  the 
district,  may,  upon  due  notice  to  the  oppo- 
site party,  be  summoned  to  appear  before 
the  commissioner  appointed  to  take  testi- 
mony, or  before  a  >laster  or  Examiner  ap- 
pointed in  any  cause,  bv  tubpcena  in  the 
usual  form,  which  may  be  issued  by  the 
Clerk  in  blank,  and  filled  up  by  the  party 
praying  the  same,  or  by  the  commissioner. 
Master,  or  Examiner,  requiring  the  attend- 
ance of  the  witnesses  at  the  time  and 
place  specified,  who  shall  be  allowed  for 
attendance  the  same  compensation  as  for 
attendance  in  Court  The  compulsory  at- 
tendance of  witnesses  before  the  Examiner 
is  provided  for  in  New  Jersey,  by  Chan- 
cery Rule  74.  For  form  of  writ,  see  Ord. 
Sched.  £.  No.  8;  tn&pot^  YoL  III. 
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with  him  any  written  document  in  his  possession,  then  the  writ  C.XXII.  §  ii. 
mnst  he  a  subpoena  duces  tecum}  "*■"    v    — ' 

Every  subpoena^  other  than  a  suhpcena  duces  tecum^  is  to  contain  SvbpanaUi 
three  names,  where  necessary  or  required ;  ^  and  no  more  than  three  names,  where 
persons  are  to  be  included  in  one  subpoena  duces  tecum,  but  the  necessary. 
party  suing  out  the  same  is  at  liberty  to  sue  out  a  subpoena  for 
each  person,  if  it  is  deemed  necessary  or  desirable  to  do  so.*    In  a 
subpoena  of  this  nature,  a  husband  and  his  wife  are  considered  as 
two  distinct  persons,  and  her  Christian  and  surname  must  be  in- 
serted accordingly.* 

The  subpoena  must  be  indorsed  with  the  name  or  firm,  and  place  Indonoment 
of  business  of  the  solicitor  issuing  the  same,  and  of  his  agent,  if 
any,  or  with  the  name  and  place  of  residence  of  the  party  issuing 
the  same,  when  he  acts  in  person ;  and,  in  either  case,  with  the 
address  for  service,  if  any.* 

On  presenting  a  sitbpoena  to  be  sealed,  a  prcecipey  in  the  usual  How  issaed. 
form,  must  be  filed  at  the  Record  and  Writ  Clerks'  Office.* 

The  service  of  any  sitbpoena,  except  a  subpoena  for  costs,  is  to  be  Hme  for 
of  no  validity  if  not  made  within  twelve  weeks  after  the  teste  of  "^''^^^^^f* 
the  writ ;  ^  and  in  the  interval  between  the  suing  out  and  service  of  Correction  of 
any  subpoena,  the  party  suing  out  the  same  may  correct  any  error  ™"**''®* 
in  the  names  of  parties  or  witnesses,  and  may  have  the  writ  re- 
sealed,  upon  leaving  a  corrected  prcecipe  of  such  subpceTUi,  marked, 
^Altered  and  resealed,''  and  signed  with  the  name  and  address  of 
the  solicitor  or  solicitors  suing  out  the  same.* 

The  service  of  this  subpoena  must,  in  all  cases,  be  personal  ;*  and  Mode  of 
is  effected  by  delivering  a  copy  of  the  writ  and  of  the  indorsement  ^^^^ 
thereon  to  the  witness,  and  at  the  same  time  producing  the  original  Notice  of  time 
writ.*®    At   the  time   he  is  served  with  the  writ,  the  witness  *<>*''*^**- 
should  be  served  with  a  notice  in  writing,  specifying  the  time  when 
he  is  to  attend  the  Examiner  in  pursuance  of  it.** 


^  As  to  the  degree  of  particalarity  with 
which  the  documents  must  be  described, 
see  Attomej-Geneml  v.  Wilson,  9  Sim. 
626.  For  form  of  writ,  see  Ord.  Sched.  E. 
No.  8 ;  and/>o«C,  Vol.  III.  When  served  with 
a  mbjftOBna  duces  tecum,  the  witness  must 
attend  before  the  Examiner  and  produce 
the  instrument  required,  unless  he  has 
some  legal  or  reasonable  excuse  for  with- 
holding it.  Upon  trials  in  Courts  of  Law, 
the  Court  and  not  the  witness  is  the  judge 
of  the  validity  of  the  objection.  Amey  «. 
LonK,  0  £a»t,  478;  Bull  v.  Loveland,  10 
Pick.  9.  In  Courts  of  Equity,  the  validity 
of  the  objection  is  considered,  upon  the 
witness  being  brought  up,  on  an  attach- 
ment for  remsing  to  produce  the  instru- 
ment. Bradshaw  v.  Bradshaw,  8  Sim. 
286;  see  MTherson  v.  Rathbone,  7  Wend. 
216;  Jackson  «.  Denison,  4  Wend.  568; 
Newland  v.  Starr,  11  Jar.  N.   S.  696;  18 


W.  R.  1014,  y.  G.  K.;  Lee  «.  Angus,  L. 
R.  2  Eq.  69,  V.  0.  W.  A  party  cannot, 
by  a  Mubpcma  duces  tecum,  procure  the 
production  of  documents;  the  proper 
course  is  to  apply  for  an  order  for  that  pur- 
pose.   Newland  v.  Starr,  ubi  supra. 

a  Ord.  XX Vni.  8.  In  New  Jersey,  the 
names  of  any  number  of  witnesses  may  be 
inverted  in  the  same  tvbpogncu    Rule  74. 

»  Ord.  XXVm.  4. 

4  Hinde,  827;  Braith waiters  Pr.  264,  n. 

*  Ord.  III.  2,  6,  anUy  pp.  468,  464.  For 
form  of  indorsement,  see  Vol.  1(1. 

*  Ord.  XXVIII.  1.  For  form  of /wtsc^pe, 
see  Vol.  III. 

T  Ord  XXVIII.  9. 
«  Ord.  XXVIII.  6. 

*  Spioer  v.  Dawson,  22  Beav.  282. 
w  Ord.  XXVUL  6. 

u  Where  the  examination  is  acyonmed, 
the  witness  is  bound  to  attend  the  a<y  ourn- 
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No  witness  is  bound  to  attend,  unless  his  reasonable  expeiaes 
are  paid  or  tendered  to  him ;  nor,  if  he  appears,  is  he  bound  to 
^ve  evidence  until  such  charges  are  actuaUj  paid  bim;^  lod 
the  rule  is  the  same,  where  the  witness  is  a  party  to  the  caose.^ 

If  the  witness  whose  attendance  is  required  is  a  married  wonm, 
the  subpoena  should  be  served  upon  her  personally,  and  the  tender 
of  the  expenses  made  to  her,  and  not  to  her  husband.* 

If  the  witness,  upon  being  duly  served  with  the  tubpoena  and 
notice,  neglects  or  refuses  to  attend  to  be  examined,  a  certificate  of 
his  non-attendance  must  be  procured  from  the  Examiner,  and  filed 
in  the  Record  and  Writ  Clerks'  Office ;  *  and  an  application  nude 
to  the  Court,  that  the  witness  may  be  ordered  to  attend  and  be 
swoiTi  and  examined,  at  such  time  and  place  as  the  Examiner  naj 
appoint.*  This  application  is  made  by  motion,  which  may  be  either 
ex  partej  or  on  notice  to  the  witness.'  The  application  must  be 
supported  by  an  affidavit  of  due  service  of  the  subpcma  and  notice,^ 
and  by  production  of  the  Exaniiner's  certificate  of  non-attendance, 
or  an  office  copy  thereof.'  When  the  order  is  made  ex  park^  it 
contains  a  clause  that  in  default  of  attendance  the  witness  do  stand 
committed  to  Whitecross  Street  Prison ;  •  and  should  not  direct 
him  to  pay  the  costs  of  the  application.^'  A  further  appointment 
must  next  be  obtained  from  the  Examiner,  and  notice  thereof  and 
a  copy  of  the  order,  duly  served  on  the  witness.*^  If  the  witnea 
still  neglect  or  refuse  to  attend,  a  further  certiiScate  of  non-attend- 
ance must  be  obtained  from  the  Examiner,  and  filed,  as  belbre 
explained.    An  attachment  may  then,  if  the  order  has  been  made 


ment,  without  beini;  served  with  a  new 
wbjMsna;  but  he  should  be  served  with 
notice  of  the  ndjoumed  time;  and'see  Law- 
son  «.  Stoddart,  10  Jur.  N.  S.  83;  12  W. 
R.  286,  v.  C.  K.  For  forms  of  notice,  see 
Vol.  III. 

1  The  amount  payable  is  according  to 
the  scale  fixed  by  the  Common  Law  Judj;- 
es;  see  Directions  to  Masters,  Hilaiy 
Term,  1858;  17  Jur.  Pt  2,  41;  Tavlor  on 
Evid.  }  1126,  n.;  Chitty*s  Arch.  1766;  see 
also  Clark  v.  Gill,  1  K.  &  J.  19;  Nokes  v. 
Gibbon,  8  Jur.  N.  S.  282.  Y.  C.  K.;  Bro- 
cas  V.  Lloyd,  23  Beav.  129;  2  Jur.  N.  S. 
665;  Turner  v.  Turner,  5  Jur.  N.  S.  889; 

7  W.  R.  578,  V.  C.  K.;  Morgan  &  Davey, 
29;  Wiltshire  «.  Marshnll,  1  W.  N.  80,  Y.  C. 
W.    For  scale  of  allowances,  see  Yol.  IIL 

s  Davey  v.  Durrant,  24  Beav.  498;  4 
Jur.  X.  S.  230,  a  case  of  cross-examination 
on  affidavit 

>  2  Phil,  on  Evid.  428;  Tavlor  on  Evid. 
§  1129, 

4  Seton.  1284;  but  see  Cant  v.  Poyser, 

8  Sm.  &  G-  869,  where  an  attachment  was 
held  regulnr,  though  the  certificate  had  not 
been  filed. 

*  Braitliwaite'8Pr.l44.  See  78th  Equity 


Rule  of  the  United  Sutes  Cuut<,  bv 
which  it  is  provided,  that  if  any  wi&ta 
shall  refuse  to  appear,  or  to  giTe'eviJeoei, 
it  shall  be  deemed  a  contempt  of  tin  Court, 
which  being  certified  to  the  dcri'soSirt 
by  the  commissioner.  Master,  or  Esumw. 
an  attachment  may  issue  tbeRopoi  \^ 
order  of  the  Court  or  of  env  Jodi^tbcRii. 
in  the  same  mariner  as  d*  the  oooteapt 
were  for  not  attending,  or  for  nfomf  n 
give  testimony  in  the  Court  Forfimt' 
orders  futi  tind  absolute,  see  Sefoo,  liS, 
1284. 

«  Wisden  v.  Wisden,  6  Hare,  Ml.  81 
For  forms  of  motion  paper  and  netisa  ^ 
motion,  see  Yol.  III. 

7  For  form  of  afifidavit,  see  Vol.  IB. 

•  Seton,  1284. 

»  Ibid. 

w  Nokes  V.  Gibbon,  8  Jur.  N.  S.  sa,  ▼• 
C.  K.;  Brook  v.  Biddall,  2  Eq.  Bcp.  617: 
2  W.  R.  448,  Y.  C.  K. 
^i  The  copy  of'the  order  mtt4t  be  iatesed 

according  to  the  provisinns  of  OrlXXUt 
10,  and  served  in  the  ^ame  mann^  *s  ■ 
other  cases:  see  poit.  Chap  XXVI-  §^ 
Enforcing  Decrt($  and  Oraen.  For  iam 
of  mdorsement,  see  Yol.  tU. 
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on  notice,  be  issued  against  Mm  on  production  to  the  Record  and  c.xxn.  §  ii. 
Writ  Clerk  of  an  affidavit  *  of  due  service  of  the  order  and  notice,  **- — y  -  — ^ 
and  the  examiner's  certificate  of  non-attendance,  or  an  office  copy 
thereof.*  K  the  order  has  been  obtained  ex  parte^  an  order  for 
the  committal  of  the  witness  to  Whitecross  Street  Prison  will  be 
made,  on  an  ex  parte  application  by  motion,  supported  by  the 
same  evidence.'  This  order,  when  drawn  up,  passed,  and  entered, 
must  be  delivered  to  the  tipstaff  attending  the  Court :  who  will 
procure  a  warrant  from  the  Lord  Chancellor,  and  will  then  appre- 
hend and  lodge  the  witness  in  Whitecross  Street  Prison,  where  he 
must  remain  in  custody,  not  only  till  he  has  been  examined,  but 
also  until  payment  of  taxed  costs  to  the  party  requiring  his  testi- 
mony, and  likewise  the  tipstaff's  and  keeper's  fees  for  taking  and 
detaining  him.^ 

AHer  the  witness  has  been  examined,  he  will,  upon  his  motion  Discharge 
or  petition,  and  production  of  the  Examiner's  certificate  of  his  ^m  custody, 
examination  being  complete,  be  ordered  to  be  discharged  by  the 
Court,  on  paying  or  tendering  the  costs  of  his  contempt ;  or  he 
may  be  discharged  by  the  party  at  whose  instance  he  was 
committed,  if  the  jailer  can  be  prevailed  upon  to  take  such 
dischai^e.* 

The  method  is,  tnutaUe  mutandis,  the  same  where  a  witness,  Ooune,  where 
having  attended  in  obedience  to  the  eubpcena,  refuses  to  be  sworn,  T*^®?!  vT 
or  to  wait  till  his  examination  can  be  taken.*  sworn; 

If  a  witness,  attending  upon   a  sidposfia  duces  tecuTHy  refiise,  or  to  produce 
without  sufficient  cause,  to  produce  the  document  mentioned  in  *  do««»™«nt. 
the  writ,  when  required,  he  may  be  ordered,  upon  special  motion, 
to  attend  again  and  produce  it,  and  to  pay  the  plaintiff  all  the 
costs  occasioned  by  his  refusal.'' 

If  a  witness  is  in  prison,  under  a  common-law  process,  he  may  Coarse,  where 
be  brought  up  under  a  writ  of  habeas  corpus  ad  testificandum.^  witness  is  a 

^  ^  z-  •/  prisoner. 

Formerly,  the  practice  was,  for  the  Examiner  to  attend  the  prison, 
if  within  twenty  miles  of  London ;  *  and  this  practice  may,  it  is 
presumed,  still  be  followed :  though  it  would  probably  be  the  more 
expensive  course.  The  writ  of  habeas  corpus  is  never  issued 
without  an  order:  the  order  may  be  obtained  upon  motion  of 
course,  or  on  petition  of  course  at  the  Rolls,  supported  by  an 


1  For  lomif  see  Vol.  III. 

s  Ord.  XXIX.  8;  Seton,  1284.  For  far- 
ther intbimation  as  to  HtUtchments,  see 
okU^  p.  468  tt  »eq.^  and  pott^  Chap.  XXVI. 
§  7,  Enforcing  JJecrees  and  Ordef$. 

s  For  form  o('  order,  aee  Setou,  1284; 
and  for  furm  of  motion  paper,  see  Vol.  111. 

*  Hinde,  B'M. 

S  76.  880;  ^etoi),  1287. 

*  llennegal  v.  £vance,  12  Ves.  201;  see 
Bule  95,  amenditig  Kulo  67,  of  the  £qaity 


Bales  of  the  United  States  Courts  for  the 
method  of  proceeding  in  sach  ca»e. 

7  Brad»haw  v.  Bradsliuw,  1  B.  &  M. 
368;  Hope  v  Liddell,  20  Beav.  488;  7  l>e 
G.,  M.  &,  G.  381 ;  lie  Cameron's  Coldbzook 
Bail  way  Company,  25  Beav.  1. 

8  Buckeridgo  v.  Whalley,  6  W.  B.  180, 
V.  C-  K.,  where  the  officer  was  ordered  to 
attend  with  the  witness  de  dit  m  ditm. 
For  torm  of  writ,  see  Vol.  III. 

»  Hinde,  881. 
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c.xxn.§ii. 


Examination 
of  witnesses 
who  are  old, 
infinOf  &c. 


Attendance 
of  Examiner 
in  such  cases. 


Original 
depositions  to 
be  filed  in 
Record  and 
Writ  aerks' 
Office; 

whence  copies 
may  be 
obtained. 

Effect  of 
death  of 
Examiner; 


affidavit  of  the  facts,  and  must  be  produced  at  the  time  the  irit 
is  sealed.^ 

The  Court,  or  the  Judge  in  Chambers,  may  direct  that  the  onl 
examination  and  cross-examination  of  any  witness  (whether  ^ysstj 
or  not),  or  the  cross-examination  of  any  person  who  has  becD  ex- 
amined ex  parte  before  an  Examiner,  or  made  an  affidavit,  shall  be 
taken  before  an  Examiner  of  the  Court  or  a  Special  Exammer,  ii 
the  manner  prescribed  by  the  15  &  16  Vic.  c.  86,*  in  case  it  dall 
appear  to  the  Judge  that  owing  to  the  age,  infirmity,  or  aheenee 
out  of  the  jurisdiction  of  such  witness  or  person,'  or  for  any  other 
cause  which  to  the  Judge  shall  appear  sufficient,  it  is  expedient 
that  such  direction  should  be  given.  Such  direction  may  he  ob- 
tained on  application  to  the  Court  or  the  Judge  in  ChamherB)  on 
notice.^  And  in  case  the  examination  or  cross-examination  of  anj 
person  in  England  or  Wales  is  so  directed,  the  party  requiiingsach 
examination  or  cross-examination  may  apply  to  the  Court  or  the 
Judge  in  Chambers  for  an  order  that  one  of  the  Elxaminers  of  the 
Court  may  attend,  for  the  purpose  of  such  examination  or  crofr 
examination,  at  any  place  or  places  in  EIngland  or  WaloB  to  be 
named  in  such  order.' 

When  the  examination  .of  witnesses  before  the  Examiner  his 
been  concluded,  the  original  depositions,  authenticated  by  hk 
signature,  are  transmitted  by  him  to  the  Record  and  Writ  QiM 
Office,  to  be  there  filed ;  and  any  party  to  the  suit  may  have  acopT 
of  the  whole,  or  any  part.' 

If  the  Examiner  dies  before  signing  the  depositions,  they  must 
be  signed  by  his  successor.''    Where  the  Examiner  omits  to  sigii 


1  Braithwaite's  Pr.  224.  For  form  of 
order,  see  Seton,  1276,  No.  8;  and  for 
forms  of  motion  paper,  petition,  and  affi- 
davit, see  Vol.  in. 

s  AfUt^  p.  904. 

s  For  mode  of  taking  evidence  when  the 
witness  is  out  of  the  jurisdiction,  see  pottj 
p.  848. 

*  Ord.  6  Feb.,  1861,  r.  11;  ante,  p.  904. 
For  form  of  notice  of  motion  and  summons, 
see  Vol.  III. 

e  Ord.  6  Feb.,  1861,  r.  12-  The  Exam- 
iner is  entitled,  on  prodnction  to  him  of 
the  order,  to  one  guinea  a  da^  for  his  ex- 
penses, and  1«.  Sa.  per  mile  for  travelling 
expenses.  These  sums  are  to  be  paid  him 
by  the  party  obtaining  the  order,  and, 
subject  to  any  direction  of  the  Court  or 
Judge  to  the  contrary,  will  be  costs  iu  the 
cause.^  Ord.  6  Feb.,  1861,  r.  18.  j^ormer- 
ly  the  Examiner  did  not  attend  at  any 
place  farther  than  twenty  miles  from  Lon- 
don; Hinde,  881;  and  tne  application  was 
made  &f  parte;  Anon.,  4  Mad.  468;  Pillan 
v.  Thompson,  10  Hare  Ap.  76;  Watkinso. 
Atchison,  ib.  46. 


•  15  &  16  Vic.  c  86,  §  84.  AO 
lineations  or  alterations  in  the  depoatMsa 
should  be  authenticated  by  the  iniuak  ^ 
the  Examiner,  and  if  the  depositioiiB  iR 
not  left  by  him  per»ona)ly  at  the  Becmi 
and  Writ  Clerks'  Office,  tfaeyshoaiabt 
sent  there  under  a  sealed  cover.  JkuA- 
waite's  Pr.  126.  For  the  fees  paTihkiM 
Regul  to  Ord.,  Scheds.  1, 4.  By  the  Baki 
of  Practice  for  the  Courts  of  Eqaitj  of  th* 
.United  States,  when  the  eximiintifla  tt 
witneues  before  theExaminer  is  ooadBdeil, 
the  original  depositions,  autkenticttcd  ^J 
the  signature  of  ttie  Kxammer,  sksU  ^ 
transmitted  by  him  to  the  Clerk  of  ^ 
Court,  to  be  there  filed  of  reeord  iaihs 
same  mode  as  prescribed  in  the  thirtieth 
section  of  the  Act  of  Congress,  Sept  H 
1789,  Rule  96,  amending  Rule  67.  n« 
duty  of  Examiners  to  transmit  depoBtiatf 
and  examinations  to  the  Clezk  of  the 
Court  is  fixed  b^  Bale  78. 

7  Brrson  v.  W  arwick  and  Binuiaghia 
Canal  Company,  1  W.  R.  124,  Y.  C  S.; 
Felthouse  v.  Bailey,  14  W.  £.  827,  M.  B. 
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the  depositions,  the  Court  has  power,  if  it  thinks  fit,  to  order  them  C.XXll.§n. 
to  be  filed.*    An  Examiner,  before  whom  witnesses  who  have  made  ^-^-y~— ^ 
affidavits  are  being  cross-examined,  for  the  purpose  of  obtaining  ?J  omiswon 
evidence  upon  an  interlocutory  motion,  may  return  part  of  these  j^  ^^^^  ^^j^^g 
depositions  at  a  time ;  but  if  the  evidence  is  being  taken  for  the  v^  o^  depo- 

«.Ai  .  11  •11       sitioDs  may 

hearmg  of  the  cause,  it  seems  that  he  cannot  return  any  until  the  be  filed, 
examination  is  closed.' 

The  depositions  are  to  be  written  on  foolscap  paper,  bookwise  Depositions: 
or  briefwise,  as  the  Examiner  thinks  fit ;  but  the  Clerks  of  Records  ^ten. 
and  Writs  may  receive  and  file  depositions  otherwise  written,  i^ 
in  their  opinion,  the  circumstances  of  the  case  render  such  reception 
and  filing  desirable  or  necessary.* 

Where  issue  has  been  joined,  if  either  party  desires  the  evidence  oider  to  take 
as  to  any  facts  or  issues  to  be  taken  viva  voce  at  the  hearing,  he  «viden«  w«J 
may,  at  any  time  within  fourteen  days  after  issue  joined,  apply  to  hearing, 
the  Judge  in  Chambers,  by  sunmions,^  to  be  served  on  the  opposite 
party,  for  an  order  that  the  evidence  in  chief  as  to  any  facts  or 
issues  (such  fi&cts  and  issues  to  be  distinctly  and  concisely  specified 
in  the  summons)  may  be  taken  vivd  voce  at  the  hearing  of  the 
cause ;  and  the  Judge  may  make  an  order  that  the  evidence  in 
chief  as  to  such  facts  and  issues,  or  any  of  them,  be  taken  vivd  voce 
at  the  hearing  accordingly ;  and  the  facts  and  issues  as  to  which 
any  such  order  directs  the  evidence  in  chief  to  be  taken  vivd  voce 
at  the  hearing,  must  be  distinctly  and  concisely  specified  in  such 
order ;  but  in  case  the  Judge  is  satisfied  that  such  application  is 
unreasonable,  or  made  for  the  purpose  of  delay,  oppression,  or  vex- 
ation, he  may  refiise  to  make  any  such  order ;  and  where  any  such 
order  has  been  made,  the  examination  in  chie^  as  well  as  the  cross- 
examination  and  re-examination,  will  be  taken  before  the  Court  at 
the  hearing,  as  to  the  facts  and  issues  specified  in  such  order ;  and 
no  affidavit  or  evidence  taken  before  an  Examiner  will  be  admis- 
sible at  the  hearing  of  any  such  cause,  in  respect  of  any  fact  or  issue 
included  in  any  such  order.^ 

Where  an  order  for  the  taking  of  the  evidence  as  to  any  fact  or  getting  down 
issue  vivd  voce  at  the  hearing  has  been  made,  the  Clerk  of  Records  "^  hearing, 
and  Writs  makes,  in  the  certificate  that  the  cause  is  ready  for  dence  is  to 
hearing,  an  entry  showing  that  such  an  order  has  been  made ;  and  S^.4^^. 
the  Registrar,  in  setting  down  the  cause  for  hearing  in  the  cause- 
book  of  the  Judge  to  whose  Court  the  same  is  attached,  marks  the 
same,  so  as  to  indicate  that  the  taking  of  evidence  in  chief  vivd 

1  Stephens  v.  Wanklin.  19  Beav.  586.  *  Ord.  6  March,  1860,  r.  16. 

As  to  what  error  in  the  title  will  invalidate  ^  For  form  of  sammons,  see  Vol.  III. 

depositions,  see  Hartord  v.  Reeves,  9  Hare  *  Ord.  6  Feb.,  1861,  r.  8;  Edmunds  «. 

Ap.  68,  and  the  case  there  referred  to.  Brougham,  12  Jur.  N.  S.  984,  16  W.  R. 

^  Clark  V.  Gill,  1  K.  &  J.  19.    For  for-  84,  Y.  C.  S. 
mal  parts  of  depositions,  see  Vol.  III. 
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C.XXII.  §  11. 


Fixing  a  day 
for  the  hear- 
ing. 


Mode  of 
compelling 
attendance  of 
witneflses. 


Judge*8  notes 
to  be  evidence 
on  appeal. 

Court  may 
require  the 
production 
and  oral  ex- 
amination 
before  itself 
of  any  wit- 
ness, and  de- 
termine as  to 
payment  of 
the  costs. 

In  what 
cases. 


voce  at  the  hearing  has  been  ordered ;  and  the  cause  wiU  not  be 
allowed  to  come  on  to  be  heard  withoat  a  special  direction  of  tlie 
Court :  which  may  be  obtained  upon  an  application  to  the  Cooiti 
by  either  party  apon  notice,  or  to  the  Judge  in  ChamberB,byBDBh 
mons,  upon  notice,^  to  fix  a  day  for  the  hearing.*  No  order  b 
drawn  up  on  this  application ;  but  the  Registrar,  or  the  Qad 
Clerk,  as  the  case  may  be,  will  deliver  a  note  of  the  result  d  the 
application  to  the  applicant's  solicitor ;  and  on  production  tJiereo^ 
to  the  Order  of  Course  Clerk  in  the  Registrars'  Office,  he  will  nuik 
against  the  entry  of  the  cause,  in  the  cause-book,  the  day  fixed  h 
the  hearing. 

Where  any  such  order  has  been  made,  each  party  is  at  libeitr 
to  sue  out,  at  the  Record  and  Writ  Clerks'  Office,  nipcauuad 
testificandum  and  subpcmcts  duces  tecumy  to  compel  the  attaidmeef 
at  the  hearing,  of  witnesses  whom  he  may  desire  to  produce,  on 
any  issue  or  matter  of  fact  included  in  such  order.* 

Upon  any  appeal,  rehearing,  or  further  proceedings,  the  Judged 
notes  of  the  viva  voce  evidence  will,  primd  facie^  be  deemed  to  lie 
a  sufficient  note  thereof^ 

Upon  the  hearing  of  any  cause,  the  Court,  if  it  sees  fit,  may  re- 
quire the  production  and  oral  examination  before  itself  of  anT 
witness  or  party  in  the  cause ;  and  may  direct  the  costs  of  ssd 
attending  the  production-  and  examination  of  such  witness  or  party, 
to  be  paid  by  such  of  the  parties  to  the  suit,  or  in  such  manner,  a 
it  may  think  fit.'  This  power  will  only  be  exercised  by  the  Court 
at  the  hearing ;  *  and  it  seems  doubtful  whether  the  mode  of  ex- 
ercising it  is  by  an  order  directing  the  attendance  of  the  witnefls,' 


^  For  forms  of  notice  of  motion  and  sum- 
mons, see  Vol.  III. 

2  Ord.  6  Feb.,  1861,  r.  8. 

s  Ord.  5  Feb.,  Ib61,  r.  9;  see  also  potty 
Chap.  XXVII.  §  2,  TriaU  of  Quegtioni  of 
Fact,    For  forms  of  subpcena^  see  Vol.  III. 

4  Ord.  6  Feb.,  1861,  r.  14.  By  consent, 
a  »>hort  hand  writer  is  often  employed  to 
take  down  the  evidence;  and  his  notes  are 
then  used,  instead  of  the  Judge's.  The 
costs  of  such  notes  will  be  allowed  on  taxa- 
tions as  between  party  and  party,  if  taken 
at  the  suggestion  of  the  Judge.  Clark  v. 
Malpss  (Nu.2).81  Beav.  554;  9  Jur.  N.  S. 
61:2;  and  see  Flockton  v.  Peake,  12  W.  K. 
1023,  V.  C.  W.,  and  Morjgan  &  Davy,  856. 
Bv  Rule  of  Chancery  in  Massachusetts, 
when  a  case  is  heard  Before  a  single  justice 
of  the  Court  upon  any  interlocutory  ques- 
tion, or  for  a  final  decree,  the  evidence 
shall  not  be  reported  to  the  inll  Court,  un- 
less one  of  the  parties,  before  any  evidence 
is  offered,  shall  request  that  the  same  be 
so  reported;  or  the  justice  shall, for  special 
reasons,  so  direct;  and  the  justice  will 
appoint  a  suitable   dismterested  person 


to  take  the  evidence.  The  expenst  of  tik- 
ing  the  evidence  ahall  bepaidbjtbcpti? 
requesting  the  taking  of  th«  mm^  u 
be  allowed  in  the  taxatkm  of  eosift,  s 
costs  are  decreed  to  him.  The  sflovso^ 
to  the  person  amwinted  to  take  tkt  evi- 
dence shall  be  fixed  bv  the  Cowl  im 
shall  not  exceed  ten  dollars  a  dsj.  £» 
85.    See  Granger  tr.  Bassett,  »8  Ui»4e. 

«  16  &  16  Vic.  c.  66,  $  89.  Farct«« 
this  section,  besides  the  cases  BMBiiD^ 
below,  see  Oliver  «.  Wright,  1  Sia.&G. 
Ap.  16  ;  Wilkinson  «.  Strincer,  »  HsR, 
Ap.  28;  16  Jur.  1088;  Deavilk  k.  Do* 
viJle,  9  Hare  Ap.  22;  Chich«*ier  r  O 
Chester,  24  Beav.  589;  Ferguson  r.Wisfe 
1  W.  JN.  324;  15  W.  R.  27,  L.  JJ. 

•  Ravmond  c.  Brown,  4  DeG.4J-*' 
6  Jur.  "N.  S.  1046;  May  t.  BtfpCQ^  ' 
Sm.  &  G.  188 ;  17  Jnr.  252;  and  mc  Bc;« 
V.  LiddelL  20  Bear.  488;  East  Auii* 
Railway  Company  v.  Goodwin,  <  » •  ► 
664,  V.  C  W. ;  bat  see  ante,  pu  **Uj. 

7  May  V.  Biggenden,  nk'  wup.;  ^K*' 
r.  Ibbetson,  7  W.  K.  480,  V.  C.  W. 
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or  by  directing  a  subpoena  to  issue.^    The  power  ifl  analogous  to  C.XXll.$ii. 
that  of  a  Jadge  at  nisiprius  to  recall  a  witness  ;*  and  is  confined  "^    y— > 
to  witnesses  who  have  been  examined  in  the  cause.*    The  Court  of 
Appeal  may  examine  orally  before  it,  a  witness  who  has  not  been 
orally  examined  before  the  Court  below.* 

All  witnesses  who  have  made  an  affidavit  or  been  examined  ex  Crois-exAmi- 
parte  before  the  Examiner  are,  as  has  been  before  stated,  liable  to  ^(Uvit  wit* 
cross-examination.'    If  the  affidavit  is  to  be  used  at  the  hearing  of  J^^"^ 
a  cause  in  which  issue  has  been  joined,  the  cross-examination  takes 
place  before  the  Court  at  the  hearing ; '  in  other  cases,  before  the 
Examiner :  ^  except  that,  after  decree,  the  cross-examination  on  an 
affidavit  used  in  Chambers  may  be  before  the  Chief  Clerk.* 

An  ex  parte  examination  before  an  Examiner  can,  as  we  have  In  what  cases 
seen,*  only  take  place  in  causes  where  issue  has  been  joined ;  and  ^il^i^uon 
the  cross-examination  upon  it  takes  place  at  the  hearing ;  ^^  but  in  ™*y  ^  '^'d- 
other  cases,  as  we  have  seen,  where  witnesses  are  examined  before 
the  Examiner,  the  cross-examination  follows  unmediately  upon  the 
examination  in  chief.^^ 

Where  in  any  cause  or  matters  party  has  filed  an  affidavit,  or  Notice  to  pro- 
where  in  any  cause  in  which  issue  has  been  joined  a  party  has  ex-  for^,J2?*** 
amined  a  witness  ex  parte  before  the  Examiner,  any  opposite  party,  examination, 
desiring  to  cross-examine  the  deponent  or  witness,  is  not  obliged  to 
procure  the  attendance  of  such  deponent  or  witness  for  cross-ex- 
amination, either  before  the  Examiner  or  before  the  Court ;  but 
any  such  opposite  party  may  serve  upon  the  party  by  whom  such 
affidavit  has  been  filed,  or  witness  examined,  or  his  solicitor,  a 
notice  in  writing  "  requiring  the  production  of  such  deponent  or 
witness  for  cross-examination  before  the  Examiner,  or  before  the 
Court,  as  the  case  may  be :  such  notice  to  be  served  within  the 
time  mentioned  below,  or  within  such  time  as,  in  any  case,  the 
Court  or  the  Judge  in  Chambers  may  specially  appoint  ^'  (that  is 
to  say) :  where  such  cross-examination  is  to  be  taken  before  the 

1  Braithwaite*8  Pr.   254.     A   note   or  >  16  &  16  Vic.  c.  80,  §  80. 

memorandum,  signed  hy  the  Registrar,  is  ^  Ante,  pp.  824,  901;  Smith  v.  Baker,  4 

evidence  of  the  direction  of  the  Conrt  on  K.  R.  821,  V .  C.  W. ;  2  H.  &  M.  498. 

which  the  Recorti  and  Writ  Clerk  will  act.  ^^  Ord.  5  Feb ,  1861,  r.  7. 

>  See  Chitty's  Arch.  896;   Taylor  on  i^  AnU.p.  904. 

Evid.  §  1831.  ^  For  form  of  notice,  see  Vol.  III. 

*  East  ADglian  Railway  Company  v.  i'  Where  an  affidavit,  which  had  been 
Goodwin,  6  W.  R.  664,  V.  0.  W.  used  in  Court,  was  subsequently  used  in 

4  Hope  V.  Threlfall,  23  L.  J.  Ch.  681;  2  Chambers,  the  Court  speciully  appointed  a 

£q.  Rep.  307,  L.  JJ. ;  Langford  v.  .Miiy,22  time  within  which  the  cross-examination 

L.  J.  Ch.  978;  1  W.  R.  4b4,  L.  J.I.  ;  and  whs  to  take  place.    Spittle  v.  Hughes,  11 

see  Hindson  V.  Weatherwill,  6  I>e  G.,  M.  Jnr.  N.  S.   161,  Y.  C.  K.;    S.  C   nam, 

&  G.  801,  812;  18  Jur.  499;  Martin  v.  Py-  Hughes  v.  Spittal,  18  W.  R.  261.     Where 

croft,  2  l>e  G.,  M.  &  G.  786,  797  ;  16  Jur.  the  cross-examination  of  a  witness  was 

1126.  proceeded  with,  without  giving  notice  of  it 

s  16  &  16  Vic.  c.  86,  §§  88,  40 ;  Ord.  6  to  the  party  who  had  given  notice  to  read 

Feb.,  Ib61,  r.  6;  antt^  p.  888.  the  affidavit,  it  was  held  void.    Pennell 

•  Ord.  6  Keb.,  1861,  r.  7.  tJ.  Davison,  14  W.  R.  174,  V.  C.  W. 
T  Ord.  6  Feb.  1861,  rr.  7, 16. 

VOL.  I.  58 
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resorted  to. 


Further  time 
to  ^ive 
notice:  how 
obtained. 


Mode  of  com- 
pelling at- 
tendance for 
cross-exam- 
ination. 


Court  at  the  hearing  of  a  cause  in  which  issue  is  joined,  then  it 
any  time  before  the  expiration  of  fourteen  days  next  after  the 
closing  of  the  evidence;  and  where  such  cross-examination  is  to  be 
taken  before  the  Examiner  in  a  cause  in  which  a  notice  of  motioB 
for  a  decree  or  decretal  order  has  been  served,  and  to  be  naed  it 
the  hearing  of  such  motion,  then  at  any  time  before  the  expiratioo 
of  fourteen  days  next  ailer  the  end  of  the  time  allowed  for  the 
plaintiff  to  file  affidavits  in  reply ;  and  in  every  other  case,  withii 
fourteen  day^  next  after  the  filing  of  the  affidavit  or  examinatioB 
upon  which  such  deponent  or  witness  is  to  be  cross-examined;^ 
and  unless  such  deponent  or  witness  be  produced  accordinglT^Bneh 
affidavit  or  examination  cannot  be  used  as  evidence:  unless  by  tk 
special  leave  of  the  Court.^  The  party  producing  such  deponent 
or  witness  is  entitled  to  demand  the  expenses  thereof  in  the  fint 
instance  from  the  party  requiring  such  production ;  but  such  ex- 
penses will  ultimately  be  borne  as  the  Court  shall  direct' 

It  has  been  held,  that  the  foregoing  rule  does  not  prohilnt  the 
party  desiring  to  cross-examine  fi'om  taking  the  course  provided 
by  the  Act ;  *  and  that,  therefore,  a  deponent  served  with  a  «i^ 
pcena^  under  the  Act,  is  bound  to  submit  himself  for  croas-exami- 
nation  on  his  affidavit  in  opposition  to  a  motion  for  an  injnnctiflB, 
notwithstanding  the  lapse  of  fourteen  days  from  the  time  when  it 
was  filed.** 

An  enlargement  of  the  fourteen  days,  in  any  of  the  above  cases, 
may,  on  sufficient  reason  being  shown,  be  obtained  on  an  applies 
tion  at  Chambers,  by  summons :  the  summons  must  be  serred  <« 
the  opposite  parties.® 

Where  the  notice  to  produce  a  witness  is  given,  the  party  to 
whom  it  is  given  is  entitled  to  compel  the  attendance  of  the  d^ 
ponent  or  witness  for  cross-examination  before  the  Court  at  the 
hearing  of  the  cause,  or  before  the  Examiner,  as  the  case  may  be, 
in  the  same  way  as  he  might  compel  the  attendance  of  a  witness 
to  be  examined,  if  an  order  had  been  made  for  taking  eyidence 

examination.  Simpson  o.  Malheitc;  It 
W.  R,  887,  V.  C.  S. ;  BraithwiiterKetfm 
84  Beav.  202.  Leave  given  to  ise  ifi^ 
Yits,  but  order  made  saving  all  jut exeep- 
Uons.    Ridley  v.  Ridley,  U  Bmt.  St^. 

«  Ord.  6  Feb.,  1861,  r.  19.  Aatowii«t!w 
the  costs  of  croas-examinataon  are  »rtsis 
the  cause,  see  Hunt  v,  PuUeo,  84  Btf^- 
801. 

*  15  &  16  Vic  c  86,  §  40. 


1  Where  a  petition  came  on  for  hearing 
before  the  expiration  of  the  fourteen  days, 
and  the  affidavit  was  withdrawn,  it  was 
held  that  the  opposite  party  could  not  re- 
quire the  hearing  to  be  postponed  because 
tne  deponent  was  not  produced  for  cruss- 
exami nation.  Re  Sykes  Trusts,  2  J.  &  U. 
415. 

2  Ord.  5  Feb.,  1861,  r.  19.  Where  the 
witness  was  unable  from  illness  to  attend 
on  the  day  fixed  for  the  hearing  of  a  cause, 
it  was  held  that  the  defendant  might  insist 
on  the  affidavit  being  withdrawn,  or  the 
cause  standing  over.  Nason  v.  Clamp,  12 
W.  R.  978,  M.  R.;  but  see  Tanswell  v, 
Scurrah,  11  L.  T.  N.  S.  761,  M.  R.  Affi- 
davit allowed  to  be  read,  though  no  cross- 


Stephens,  9  Jur.  N.  S.  1144;  U  W.  S.  'i^ 
V.  C.  K. 

'«  See  Ord.  XXX VU.  17.    ?«««»<' 
summons,  see  Vol.  HI. 
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vivd  voce  at  the  hearing ;  *  and  if  the  notice  is  given  for  the 
production  of  any  deponent  or  witness,  for  cross-examination  at 
the  hearing  of  a  cause  in  which  issue  is  joined,  either  party  may^ 
upon  notice,  apply  to  the  Court,  or  to  the  Judge  in  Chambers,  to 
^x  a  day  for  the  hearing  of  the  cause.^ 

Any  party  in  any  cause  or  matter,  requiring  the  attendance  of 
any  witness,  whether  a  party  or  not,  before  the  Court,  or  before 
one  of  the  Examiners  of  the  Court,  or  a  Special  Examiner,  for  the 
purpose  of  being  examined,  or  of  being  cross-examined,  must  give 
to  the  opposite  party  forty-eight  hours'  notice,  at  least,  of  his  in- 
tention to  examine  or  cross-examine  such  witness :  such  notice  to 
contain  the  name  and  description  of  the  witness,  and  the  time  and 
place  of  the  examination  or  cross-examination,  unless  the  Court  in 
any  case  thinks  fit  to  dispense  with  such  notice.'  So  far,  how- 
ever, as  the  witness  himself  is  concerned,  the  notice  to  be  given 
must  be  according  to  circumstances ;  and  if  he  resides  in  London, 
or  has  his  office  there,  twenty-four  hours'  notice  is  ample.* 

Where  a  witness  is  out  of  the  jurisdiction,  a  commission,  as  we 
have  seen,  may  still  be  issued,*  under  an  order :  which  may  be 
obtained  on  special  motion  or  summons,  supported  by  affidavit ;  * 
but  the  ordinary  and  more  convenient  course  is  to  appoint  a 
Special  Examiner.'' 

Where  a  commission  is  directed  to  issue,  it  is  prepared  by  the 
applicant's  solicitor ;  and  will  be  sealed  at  the  Record  and  Writ 
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Hearings 
where  notice 
of  cross-ex- 
amination 
given. 

Notice  of  ex- 
amination or 
cross-exami- 
nation. 


Witnesses 
out  of 
jurisdiction. 


Commission 
to  examine : 
how  prepared 
and  issued. 


1  Ord.  6  Feb.,  1861,  r.  20;, ante,  p.  911. 
A  witness  will  not  be  compelled  to  attend, 
if,  irum  the  matter  being  disposed  of,  or 
other  cause,  his  cross-examination  would 
be  useless.  Hooper  v.  Campbell,  13  W.  R. 
1008,  L.  C. 

3  OrU.  6  Feb.,  1861,  r.  21;  see  anU,  p. 
911. 

3  Ord.  6  Feb.,  1861, r.  22;  Braithwaite's 
Manual,  178,  n.  (85).  For  form  of  notice, 
see  Vol  III. 

4  He  North  Wheal  Exmouth  Mining 
Company,  31  Beav.  028;  8Jur.  N.  S  116b. 

A  16  JS&  16  Vic.  c  86,  §  28;  see  ante,  p. 
888.  In  reference  to  the  tikmg  of  d»  po!«i- 
tions  either  at  home  or  abroad,  many  cases 
will  be  found  collected  in  note  (42)  to  2 
Phil.  Kv.  (Cowen  &  Hill's  noter»)pp.  82- 
41  ;  see  also  1  (freenl.  Ev.  §§  3iU-325. 
To  entitle  depositions  to  be  read  in  evi- 
dence, the  rules  of  Court  and  statutes  re- 
specting them  mujit  be  strictly  complied 
with.  Wallace  v.  Mease,  4  Yeates,  520; 
Bell  V.  Morrison,  1  Peters,  351;  Wino  ski 
Tump.  C(».  r.  Ridley,  8  Vt  404;  Brad- 
street  V.  Baldwin,  ll'Mass.  229;  The  Ar- 
go.  2  Wheat.  287;  Evans  v.  Eaton,  7 
Wheat  866;  Snnders  v.  Huwe,  1  Chip.  363; 
Collins  V.  Eliot,  1  Harr.  &  J.  1 ;  Den  v. 
Farley,  1  South,  124;  Hendricks  r.  Criiig, 
2  i6.  667 ;  Wor^^ham  r.  Gove,  4  Porter,  441 ; 
Wiggins  V.  Pxyor,  8  Porter,  480;  Shepherd 


9.  Thompson,  4  N.  H.  218;  Welles  v.  Fish, 
8  Pick.  74;  Burroughs  v.  Booth,  1  Chip. 
106. 

«  Hinde,  804.  By  67th  Equity  Rule  of 
the  Supreme  Court  of  the  Uniied  States, 
after  a  cause  is  at  issue,  commissions  to 
take  testimony  ma}'  be  taken  out  in  vaca- 
tion as  well  as  in*  term,  jointly  by  both 
parties,  or  oev^raliy  by  either  party,  upon 
mterrogatories  filed  by  the  party  takmg 
out  the  same,  in  the  Clerk  »  uifice,  ten 
days*  notice  thereof  being  given  to  the  ad- 
yer»e  pnrty  to  file  cro^'s-interrogatories  be- 
fore the  issuing  of  the  commission;  and  if 
no  cn)Ss-interiiigatories  are  filed  at  the 
expiration  of  the  time,  the  commission 
m!i>  is>ue  ex  parte ;  and  since  the  amend- 
ment of  this  rule,  March  17, 1862,  testimony 
max  still  be  taken  on  commission,  in  the 
ufual  way,  by  written  inturro^n lories  and 
crops- interrogatories,  on  modon  to  the 
Court  in  term  time,  or  to  a  Judge  in  vaca- 
tion, for  special  reasons  satisfactory  to  the 
Court  or  Judge.  For  forms  of  notice  of 
motion  and  summons,  fee  Vol.  HI. 

7  Crofts  V.  Middleton,  9  Hare  Ap.  18; 
and  form  of  order  in  that  case,  see  w.  75 ; 
Rawlins  v.  Wickham,  4  Jur.  N.  S.  990,  V. 
C.  S.;  Edwards  v.  Spnight,  2  J  &  H.  617; 
and  see  Drevon  v.  Drevon,  12  W.  R.  66, 
V.  C.  K. 
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C.XXII.§11.   Clerks'  Office,  on  production  of  the  order  under  which  it  is  issued, 
and  on  nprcecipe  being  left  there.^ 

The  commission  is  directed  to  not  less  than  four  commis- 
sioners,^ and  commands  them,  any  two  or  more  of  them,  to  sum- 
mon the  witnesses  and  examine  them  upon  interrogatories,  on 
their  oaths,  upon  the  Holy  Evangelists,  or  in  such  other  solemn 
manner  as  is  most  binding  on  their  consciences:  and  to  take 
their  examinations  and  reduce  them  into  writing  in  the  English 
language ;  and  to  send  the  same  to  the  Court  of  Chancery  witiiout 
delay,  or  by  the  return  day,  if  any,  named  in  the  order,  closed  up 
under  their  seals,  or  the  seals  of  any  three  or  two  of  them,  to- 
gether with  the  interrogatories  and  the  commission,  and  a  certifi- 
cate in  what  manner  the  oath  is  administered  to  such  witnesses  as 
cannot  speak  or  understand  the  English  language.  The  com^ 
mission  ers  are  further  commanded  that,  before  any  one  of  them 
acts  in,  or  is  present  at,  the  swearing  or  examining  of  any  witness, 
they  severally  take  the  oath  first  specified  in  the  schedule  to  the 
commission ; "  and  which  they,  any  three  or  two  of  them,  are 
empowered  to  administer  to  the  rest  or  any  other  of  them,  upon 
the  Holy  Evangelists;  and  all  clerks  employed  in  taking, 
writing,  transcribing,  or  engrossing  the  depositions  of  the  witnesses 
are,  before  they  act,  required  to  take  the  oath  last  specified  in  the 
schedule :  *    to   be    administered  by  the    commissioners   or  any 


1  Braithwaite*8  Pr.  186.  The  commis- 
sion must  be  stumped  with  a  1^  Chancery 
fee  fund  stamp.  Kegul.  to  Ord.  Sched.  4. 
For  furms  of  commission,  indorsement, 
present,  and  oaths  of  the  commissioners 
and  their  clerk,  see  Vol.  III. 

i  By  the  67th  Equity  Rule  of  the  Courts 
of  the  United  States,  the  commissioner  or 
commissioners  to  take  deponitions,  shall  in 
all  cases  be  uHmed  hy  the  Court,  or  hy  a 
Judge  thereof.  But  this  rule  has  heen  so 
amended  as  to  allow  the  presiding  Judge  of 
any  Court  exercising  jurisdiction,  either  in 
term  time  or  in  vacatmn,  to  vest  in  the  clerk 
of  said  Court,  general  power  to  name  com- 
missioner:^  to  take  testimony  in  like  man- 
ner that  the  Court  or  Judge  thereof  could 
do  by  the  said  67th  Rule. 

For  cases  touching  the  competency  of 
persons  to  act  as  commissioners,  see  Hea- 
cock  V.  Stoddard,  1  Tyler,  844;  and  Chan- 
dler V.  Brainard,  14  Pick.  286. 

Under  the  proWdon  that  no  person 
interested  shall  draw  up  a  deposition  to  be 
used  in  a  cause,  &c.,  a  son-in-law  of  a 
party  was  held  not  disquahfied,  in  Heacock 
17.  Stoddard,  1  Tyler,  844.  But  a  deposi- 
tion taken  hefore  the  uncle  of  a  p«rty  to  a 
suit  was  held  inadmissible  in  New  tiamp- 
sbire.  Bean  v.  Quimby,  5  N.  H.  94  ;  see 
Smith  V.  Smith,  2  Greenl.  408;  Coffin  v. 
Jones,  18  Pick.  441;  Wood  v.  Cole,  18 
Pick.  279. 

In  Pennsylvania,  a  commission  was  is- 


sued to  four  commissioners,  jointly,  to 
take  the  deposition;*  of  witnesses  in  £ng- 
laud.  It  was  executed  and  returned  by 
three  of  the  'commissioners  only;  two  of 
whom,  however,  were  of  the  defendant's 
nomination,  and  it  was  held  inadmissible 
in  evidence.  Guppy  v.  Brown,  4  Uall.  410 ; 
see  Marshall  v.  Frisbie,  1  Munf.  247.  But 
depositions  taken  under  a  jomt  and  several 
commission  were  held  admissible,  though 
the  defendant's  commissioners  did  not  at- 
tend. Peniicock  v.  Freeman,  1  Watts,  401. 
Where  a  commission  was  directed  to  five 
persons,  or  any  one  of  them^  and  the  ex- 
amination was  taken  in  conjunction  wich 
another  person,  not  named  iu  the  commis- 
sion, the  deposition  was  held  inadmissible. 
Willings  V.  Consequa,  1  Peters  C.  C.  801; 
see  further  as  to  commissions.  Cage  v. 
Courts,  1  Harr.  &  M'H.  239.  A  commis- 
sion to  take  depositions,  issued  in  blank  as 
to  the  persons  to  whom  direct^,  is  in- 
admissible. Worsham  r.  Goar,  4  Porter, 
441. 

*  For  form  of  oath,  see  Vol.  III. 

^  It  Is  not  necessary,  in  the  United 
StateSj  that  there  should  be  a  clerk  to  the 
commission.  Beard  v.  Ueide,  2  Harr.  &  J. 
442.  The  commissioner  should  himself 
examine  the  witness,  and  not  leave  su 
weighty  an  affair  to  his  clerk  or  others. 
Prac.  Keg.  124  ;  Hinde,  848  ;  Cappean  9. 
Baker,  1  Harr.  &  G.  154. 
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one  of  them.  The  commiBsioners  are  lastly  commanded,  if  C.XXIL§11. 
necessary,  to  swear  an  interpreter  or  interpreters,  to  interpret  ~  ^ 
the  oaths  and  interrogatories  to  those  witnesses  who  do  not 
understand  English,  into  the  language  of  the  witnesses,  and 
also  to  interpret  the  depositions  out  of  the  language  of  the  wit- 
nesses into  the  English  language,  and  to  keep  such  depositions 
secret.^ 

Asa  commission  for  the  examination  of  witnesses  is  rarely,  if  P*«ctice,ona 
ever,  resorted  to  under  the  present  practice  of  the  Court,  it  has 
not  heen  thought  necessary  to  set  out  the  practice  relative  to  the 
execution  of  such  commission.    The  reader  will,  however,  find  such 
practice  fully  detailed  in  the  second  edition  of  this  treatise.*  * 


1  See  form  of  commission  in  Braith- 
waite's  Pr.  168.  The  recent  altention*  in 
the  mode  of  taking  evidence  may  render 
Home  alteration  necessary  in  the* terms  of 
the  commission  as  above  stated,  in  ftiture 
cases. 

S  See  pp.  872-908 ;  8d  Am.  ed.  924- 
968.  The  practice  in  Chancery  in  ^he 
several  States  in  relation  to  the  issuing, 
execution,  and  return  of  commissions,  is 
in  general  regulated  by  stntutc  or  by  local 
rules,  which  could  not  usefully  be  set  out 
in  these  notes.  Many  of  the  cases  and 
rules  will  be  found  referred  to  in  2  Phil. 
Ev.  (Cowen  &  Hiirs  notes)  pp.  82-41,  in 
note  (42) ;  see  also  1  Greenl.  Kv.  §§  820- 
825;  1  HofT.  Ch.  Pr.  868,  474;  Hunter  v. 
Fletcher,  6  Rand.  126;  Edgell  v.  Lowell,  4 
Vt.  412.  Depositions  in  a  foreign  country 
most  be  taken  bv  commission.  Stein  v. 
Bowman,  18  Peters,  209. 

In  New  Jersev,  whon  a  cause  is  at  issue, 
.a  commis«>ion  ?br  the  exsmination  of  a 
witness  out  of  the  State  roay  be  applied 
for,  either  in  vacation  or  in  term  time, 
upon  affidavit  stating  that  the  witness  is 
material,  nnd  thnt  the  purtv  Applying  csn- 
not  safelv  proceed  to  a  hearing  of  the  cm  use 
without  his  testimony.  A  stipulated  notice 
is  to  be  given;  and  the  name  or  names  of 
the  witnesses,  their  re^^idence,  and  the 
name  or  names  and  retti'lences  of  such 
pennon  or  persons  as  the  pnrty  npplyitig 
intends  to  nominHte  as  commissioner  or 
commissioners.  Chancery  Rule  76.  If  the 
party  to  whom  notice  is  given  of  the  in- 
tended application  for  a  commission  intend 
to  Join  m  the  commission,  and  to  name 
any  other  commi»>8ioner  or  commissioners, 
he  sh')U  give  notice  to  the  ndverse  party, 
two  days  b<*fore  the  intended  application, 
of  the  name  or  names,  additions,  and  resi- 
dence of  the  person  or  per^on^  whom  he 
proposes  for  a  commissioner  or  commis> 
sioners;  and  the  Chancellor  shall  nppoint 
the  .commissioner  or  commissioners  to 
execute  the  commission;  snd  the  party 
who  shall  first  give  notice  of  his  intention 
to  move  for  a  commission,  shnll  sue  out 
and  forward  the  ^ame;  but  if  he  shitll  un- 
reasonably delay  to  do  so^  the  other  party 
may  forward,  and  cause  it  to  be  execateH 


and  retnmed;  and  every  order  for  a  com- 
mission shall  fix  a  time  for  its  return,  and 
it  shall  not  be  used  if  not  returned  within 
said  time,  unless  the  time  be  extended  by 
an  order  for  that,  purpose.  Rule  76.  See 
Barrett  r.  Pardow,  1  Edw.  Ch.  11!  The 
name  of  every  witness  to  be  examined 
shall  be  inserted  in  the  commission,  and 
the  interrogatories  to  be  put  to  the  wit- 
nesses annexed  to  the  commission;  and 
copies  of  the  interrogatories  shall  be  fur- 
nished to  the  opposite  parry,  that  is  to  say, 
copies  of  all  direct  interrogHtories  shall  be 
furnished  six  days,  and  copies  of  the  cro6«- 
interrogatories  two  days,  before  the  lime 
of  submitting  the  same  to  the  Chancellor 
for  his  approval;  and  notice  of  the  time 
and  place  of  such  submission  shall  be 
served  with  the  interrogatories,  at  which 
time  and  place  the  cross-interrogatoriea 
shall  also  be  submitted.  Rule  77 ;  2  Mo- 
Carter,  628,  629. 

In  Massachusetts,  where  the  testimony 
of  witnesses,  residing  out  of  the  jurisdiction 
of  the  Court,  is  to  be  taken,  the  plsintiff  is 
entitled  to  have  a  commission  for  that 
purpose;  and  all  the  Rules  of  Law  as  to 
the  time  and  manner  of  taking  and  filing 
depositions  at  Law,  will  apply  iu  Equity. 
Pingree  v.  Coffin,  12  Cush  600. 

No  notice  of  the  time  and  place  of  exe- 
cuting H  commission  out  of  the  State  is 
necessary  to  be  given  to  the  opposite  pnrty 
in  Mar>Tand.  O  wings  v.  Norwood,  2  Harr. 
&  J.  96.  But  time  should  be  given,  to 
allow  the  opposite  p^rty  to  exhibit  iotoi- 
rogatories.  Ibid,  The  services  of  copies 
of  the  interrogatories,  which  accompany  a 
commission,  on  the  adverse  party,  a  suf- 
ficient time  before  the  issuing  of  the 
commission,  to  enable  him  to  file  cross-in- 
terrogatories, is  sufficient  notice  of  the 
issumg  of  the  commission,  and  of  the  time 
and  place  of  executing  it.  Law  v.  Scott, 
6  Harr.  &  J.  488. 

Undar  the  New  York  Act  of  17th  of 
Apnl,  1828,  parties  and  their  counsel  have 
a  right  to  be  present  at  the  examination  of 
witnesses  and  to  cross-examine  in  all  cases; 
and  this  as  well  upon  commissions  issued 
to  examine  witnesses  out  of  the  State  as  in 
other  cases.    Steer  v.  Steer,  Uopk.  862. 
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c.xxn.§ii. 


Power  to 
compel  at- 
tendance of 
witnesses  in 
Scotland  and 
Ireland. 

In  any  place 
in  her 
Majesty*! 
dominions. 


Where  wit- 
ness does 
not  speak 
£nglish. 


The  commissioners  have  power  in  Scotland  and  Ireland,  to  caB 
in  the  aid  of  the  Courts  of  those  countries  to  compel  the  attend- 
ance of  any  witness  who  may  neglect  to  obey  their  notice  to 
attend ;  ^  and  it  is  conceived  that  Special  Examiners  have  tbe 
same  power.* 

Where  the  witness  is  resident  at  any  place  in  her  Majesty's 
dominions,  the  commissioners,  or  Special  Examiner,  may  obtam  u 
order  from  the  Court  having  jurisdiction  in  such  place,  that  the 
examination  may  proceed  in  accordance  with  the  order  of  the 
Court  of  Chancery;  and  may  obtain  from  such  first-mentioned 
Court  such  farther  orders  as  may  be  necessary,  for  the  purpose  of 
compelling  the  attendance  of  the  witness.' 

'  It  may  be  noticed  in  this  place,  that,  where  the  Examiner  has  to 
examine  witnesses  who  cannot  speak  English,  the  usual  and  proper 
courae  is  to  take  down  the  depositions  from  an  interpreter  in 
EngUsh.^  This,  however,  does  not  appear  to  be  absolutely  neces- 
sary :  since,  in  some  cases,  examinations  taken  down  in  a  foreign 
language  have  been  recognized  by  the  Court.  If  the  depositioBS 
are  taken  down  in  the  language  of  the  witness,  they  must  after- 


For  the  practice  in  New  Hampshire  on 
this  subject,  see  Marston  v.  Brackett,  9  N. 
U.  345,  346. 

It  is  not  necessary  in  Alabsma,  that, 
previous  to  the  issuing  of  a  commissiun  to 
trtke  the  deposition  of  k  non-resident  wit- 
ness, the  interrogatories  should  be  filed  in 
the  clerk's*  office.  The  party  may  exam- 
ine the  witness  befori>  the  commissioners. 
Wiggins  V.  Pryor,  8  Porter,  480. 

Ill  PennsylvHnia,  a  deposition  taken 
under  n  commission  need  nut  be  subscribed 
by  the  witness.  Moulson  v.  Har^ve.  1 
Serg.  &  R.  201.  In  Kentucky,  it  is  no 
objection  to  a  deposition  that  ^e  witness 
omitted  to  subscribe  hi»  name.  Moblev  v. 
H«mit,  1  A.  K  MHrsh.  590.  So  in  North 
Carolina.  Rutherford  t\  Nelson,  1  Hayw. 
105;  Murpriy  v.  Work,  1  Hayw.  106. 
So  in  yir^inia.  Barrett  v.  Watson,  1 
Wash.  872.  i^o  in  Alabama.  Wizgins 
V.  Pryor,  8  Porter,  430.  A  deposition 
taken  under  h  commission  to  take  the  dep- 
osition of  John  Priestly,  may  be  read  m 
evidence,  though  signed  John  G.  Priestly. 
Bnfoks  17.  M*Kean,  Cooke,  162;  see  Br^- 
fogle  V  Beckley,  16  Serg.  &  R.  264. 

A  deposition,  to  which  the  witness  is  not 
.sworn  till  his  testimony  is  reduced  to 
writing,  is  irregular.  Armstrong  v.  Bur- 
rows, 6  Wa!t8,  266. 

The  magistrate  who  takes  a  deposition 
is  to  judge  of  the  mental  capacity  of  the 
witness.     Hough  v.  Lawrence,  5  Vt.  299. 

It  will  be  pre«umed  that  comminsioners 
have  done  their  duty  in  keeping  and  for- 
waidiiig  depositions,  unless  the  contrair 
appear.  Glover  v.  ftiillings,  8  Stew.  &  P. 
28.  Commissionera  to  take  depositions 
should  certify,  in  their  return,  that  thev 
caused  the  witness  to  be  examined  on  oato 


upon  the  interrogatories  annexed,  tndtSaS 
they  caused  the  examination  to  be  rcdaeri 
to  writing;  otherwii^e  the  de{M8itioB» cs- 
not  be  read.  Bailis  r.  Cochran,  t  J<^ 
417;  see  Glover  v.  MilMnes,  ^  "f^i 
.  Petti  bone  v.  Derringer,  4  Wash.  C.CMS. 
It  is  sufficient  that  the  commisskmen  tet' 
tify,  in  their  return,  that  the  oath  hssbM 
duly  taken  by  them.  Wilson  r.  MitckS. 
8  Harr.  &  J.,  91 ;  Glover  v.  HiUiags,  ^ 
supra. 

As  to  ob  lections  to  the  depoeitioa.  wt 
Strike  «.  McDonald,  2  Harr.  &  J.  »,  Itt. 

1  6  &  7  Vic.  c.  82,  §  6;  TavloroBEni 
§§  1188, 1188  A.  For  the  practice  at  Liv 
under  this  Act,  see  Chity*s  Arch.  S4l-84i 

S  See  15  &  16  Vic.  c.  86,  §  85. 

»  22  Vic.  c.  20,  §  1;  Taykir  oo  IrA, 
§§  1163  B.  Commissioners  may  saoBBca 
a  witness  to  attend  before  th«n ;  and  (be 
Court  will  compel  the  witneaa  to  do  ra:  bat 
'a  commission  should  be  ismed  so  ai  to 
have  the  examination  at  a  rrasonable  (i'tf- 
tance  from  the  residence  of  the  witae»> 
Maccubbin  r.  Matthew«,2B!and,l^;  w 
78th  Eouity  Kule  of  the  United  Sttfti 
Courts,  oy  which  it  is  provided  thatwit- 
nef^^es  mny  be  summoned  to  appear  bc^ 
the  commission  by  tiUipana  in  the  vfd 
form,  which  may  be  issued  in  blaoit  ^ 
the  clerk,  and  filled  up  by  the  par?/  (fly- 
ing the  same,  or  by  the  oummissioner.  S« 
Rule  74  of  the  New  Jeraey  Chaocerr  Baki. 

*  Lord  Belmore  v.  Anderson.  4  Bre.  C 
B  90.  InGilpinsr.  Con*eqna,  1  Pete^  C 
C.  85,  it  was  held  no  objection,  tfaii  tkt 
deposition  was  in  English,  thooEh  taba 
before  Dutchmen,  who  did  not  appear  t$ 
have  been  assisted  by  a  swom  intetprew. 
See  Amury  v.  Fellows,  5  Mass.  US'- 
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wards  be  translated  out  of  that  language  into  English,  by  a  per- 
son appointed  by  an  order  of  the  Court :  who  must  be  sworn  to 
the  truth  of  his  translation ;  ^  and  must  either  make  such  trans- 
lation before  the  depositions  are  filed,  or  afterwards  attend  at  the  * 
Record  and  Writ  Clerks'  Office  for  that  purpose :  for  the  Court 
will  not  make  an  order  for  the  record  of  the  deposition  to  be 
delivered  out,  in  order  that  they  may  be  translated.* 

The  translation,  after  the  truth  thereof  has  been  sworn  to,  is 
annexed  to  the  depositions,  and  an  office  copy  made  of  it :  which 
will  be  permitted  to  be  read  at  the  hearing,  saving  all  just  excep- 
tions, when,  as  is  usually  the  case,  the  order  so  directs.  The  order 
for  the  appointment  of  a  translator  of  the  depositions,  and  for  leave 
to  use  them  at  the  hearing,  is  obtained  by  motion  of  course,  or  by 
petition  of  course  at  the  Rolls."  Where  a  witness  disputed  the 
correctness  of  an  alleged  translation  of  letters  in  a  foreign  language, 
on  which  translation  he  was  being  cross-examined  before  an 
Examiner,  but  as  to  the  correctness  of  which  there  was  no  evidence, 
it  was  held  that  the  witness  should  be  cross-examined  at  the  hear- 
ing in  open  Court,  and  if  any  difficulties  then  arose,  the  Court 
would,  if  necessary,  consider  how  to  dispose  of  them.* 

It  seems  that  an  exami.nation  of  witnesses  abroad  will  not  be 
affected  by  an  abatement  of  the  suit;  and  that  the  depositions 
(provided  neither  the  Examiner  nor  the  witnesses  have  received 
notice  of  the  abatement)  will  be  good  evidence.*^  The  same  prin- 
ciple has  been  applied  to  an  abatement,  pending  an  examination 
of  witnesses  in  this  country.' 

In  all  cases  whatever,  the  re-examination  of  a  vritness  is  to 
follow  immediately  upon  his  cross-examination.' 

The  evidence,  when  taken,  whether  by  affidavit  or  otherwise, 
and  whether  in  chief  or  on  cross-examination,  is  open  to  all 
parties;"  and  a  defendant  has,  consequently,  a  right  to  cross- 
examine  his  co-defendant's  witnesses.* 

The  costs  of  a  commission,  or  Special  Examiner,  to  take  evi- 
dence abroad,  will  be  taxed  in  this  country :  but  on  the  scale 
allowed  in  the  country  where  the  evidence  was  taken.^*  The 
costs  of  the  solicitor  here,  of  attending  the  examination  abroad, 
will  not  be  allowed." 


C.xxn.§ii. 


Translation  of 
depositions. 


CoiTectn68B  of 
tnuislation : 
how  disputed. 


Abatement  of 
suit 


1  1  Newl.  489.  For  form  of  affidavit, 
see  Vol.  in. 

s  Fauquier  v.  Tynte,  7  Ves.  292;  see 
Gilpins  V.  Con^equa,  1  Peters  C.  C.  85. 

*  For  forms  of  motion  paper  and  petition, 
see  Vol.  III. 

4  Foster  v.  Gladstone,  12  W.  R.  526,  V. 
C.  W. 

s  Thomnson's  cafle,  8  P.  Wms.  195; 
Wintt;r  v.  Dancie,  Tothill,  99. 

•  Curtis  V.  Fulbrook,  8  Ilare,  29. 


T  Ord.  XIX.  8. 

>  Lord  V,  Colvin,  8  Drew.  222;  Sturgis 
«.  Morse  (No.  2),  26  Bear.  562. 

*  Lord  V.  Cojyin,  uU  tup, ;  Feilden  v. 
Slater,  L.R.  7  £q.  528,529. 

w  Wentworth  v.  Lloyd,  18  W.  R.  486,  M. 
R.;  84  Beay.  456;  see  as  to  costs  of  pe- 
rusing; the  depositions,  S.  C.  L.  R.  2  Eq. 
609;  12  Jur.  N.  S.  681,  M.  R. 

11  Hammond  o.  Wordsworth,  1  Dick.  881. 


Re-examina- 
tion of  wit- 
nesses: when 
to  take  place. 

Evidence 
open  to  all 

Sarties:  and 
efendant 
may  cross- 
examine  oo- 
defendant*8 
witnesses. 

Scale  of  taxa- 
tion as  to 
evidence  tak- 
en abroad. 
Costs  of  so- 
licitor. 
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C.XXII.  §  12. 


Section  XIL  —  Of  InterrogaioTies. 


General  rule 
to  exftmine 
upon  inter- 
logatories. 


Nature  of  in- 
terrogatories. 


Original; 
Croes. 


MuBt  be 
pertinent  and 
not  leading. 


The  general  mode  of  examining  witnesses  in  Equity  fonnerij 
was  by  interrogatories  in  writing,  exhibited  by  the  putj,pliio- 
tiff  or  defendant,  or  directed  by  the  Court  to  be  proposed  to 
or  asked  of  the  witness  in  a  cause  touching  the  merits  thereof  or 
some  incident  therein.  The  practice  is  now,  however,  almost  en- 
tirely abolished ;  but,  as  it  may  still  be  resorted  to  with  respect  to 
any  particular  witness  within  the  jurisdiction  of  the  Gooit^  and 
with  respect  to  all  witnesses  in  the  cause  out  of  the  jurisdictiaD  di 
the  Court,^  and  as  it  continues  to  prevail  in  some  ConrtB  in  the 
United  States,^  it  is  proper  here  to  consider  and  state  the  rales  bj 
which  it  is  governed.  These  interrogatories  are  questions  m  vrii- 
ing,  adapted  to  sustain  the  case  made  by  the  party  exbibitiag  them, 
and  are  administered  to  the  witnesses  either  by  the  regular  Ex- 
aminers of  the  Court,  or  through  the  medium  of  oommijssioDen 
specially  appointed  for  the  purpose.*  They  are  termed  origM^ 
when  exhibited  on  the  part  of  the  person  who  produces  the  wit- 
ness ;  or  cross  interrogatories,  if  filed  on  behalf  of  the  adverse  putr, 
to  examine  a  witness  produced  on  the  other  side.^ 

Interrogatories  should  be  short  and  pertinent,  and  neoessanlf 
they  must  not  be  leading.^  If  they  are  leading,  the  depositioi 
taken  thereon  will  be  suppressed ;  and  so  it  will  be  where  the  in- 
terrogatories are  too  particular,  and  point  to  one  side  of  the  qiM* 
tion  more  than  the  other.* 


1  AnlU,  pp.  887,  888. 

3  See  87  Maine,  686,  Chancery  Rule,  14. 

8  Hinde,  817. 

*  Ibid, 

<  As  to  the  forms  of  interrogatories,  ree 
Gresley  £q.  Ev.  (Am.  ed.)  44-48.  Lead- 
ing questions  are  those  wuich  suggest  to 
the  witness  the  answer  desired.  See  1 
Greenl.  Ev.  §§  484,  486;  1  Stark.  Et.  149; 
1  Phil.  Ev.  (Cowen  &  HiU's  ed.  1889) 
268-272,  and  notes  referred  to;  Parkin  «. 
Moore,  7  C.  &  P.  408.  In  some  cases  lead- 
ing questions  are  permitted,  even  in  a 
direct  examination;  namely,  where  the 
witness  appears  to  he  hostile  to  the  party 
producing  him  or  in  the  interest  of  the 
other  party,  or  unwilling  to  give  evidence; 
or  where  an  omission  m  his  testimony  is 
evidentiy  caused  by  want  of  recollection, 
which  a  suggestion  may  assist.  Thus 
where  the  witness  stated,  that  he  could  not 
recollect  the  names  of  the  component  mem- 
bers of  a  firm,  so  as  to  repeat  them,  with- 
out suggestion,  but  thought  he  might 
possibly  recollect  them  ir  suggested  to 
nim,  this  was  permitted  to  be  done.  So 
where  the  transaction  involves  nomerooB 


items  or  dates.  So  where,  Aon  tfasum 
of  the  case,  the  mind  of  thewitneMciDil 
be  directed  to  the  subject  of  inqnirj.  vitb- 
out  a  particular  speclficatioo  of  it  S« 
where  a  witness  is  called  to  oontniit 
another,  who  has  testified  to  psitirdr 
expressions,  the  contndictingwitDMBVj 
be  asked  whether  such  expRssiou  vol 
used.  When  and  under  what  ciicaiHts- 
ces  a  leading  (question  mar  be  pit  ii  t 
matter  resting  m  the  sound  disnctiae  m 
the  Court,  and  not  a  matter  whidt  ets  ki 
assigned  ibr  error.  1  Greenl.  Et.  \  4S; 
Clarke  o.  Safieiy,  Ry.  &  H.  126,  jkt  IN 
C.  J. ;  Regina  v.  Chapman,  8  CkY-^- 
Acerro  r.  Petroni,  1  Stark.  100;  1  m 
£v.  404,  406;  Moody  v.  Rowell,  K  fv3L 
498 

•  1  Harr.  ed.  Newl.  259.  Objtdiooi  ft 
interrogatories,  filed  before  the  JMW^J^ 
a  commission  to  take  a  depofitioB,  ^'^ 
specify  the  ground  of  the  objcctica,  ii  '* 
der  that  the  adverse  pai^  may  lun  tf 
opportunity  to  vary  the  'iotttro^icn*' 
Allen  «.  Babcock,  16  Pick.  66;  Me  (W- 
dock  V.  Craddod^  S  Litt  77;  Joatf ' 
Lacaa,  1  Rmnd.  268.    A  leading  vbub^ 
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Leading  questions  are  such  as  instruct  a  witness  how  to  answer  C.xxn.§i2. 
on  material  points,  such  as,  "  Did  you  not  see  or  do  such  a  thing  ?  "  ^  t    — ' 

or  which,  embodying  a  material  fact,  admit  of  an  answer  by  a  ll^H^^^L 
fiimple  negative  or  affirmative,  though  the  question  does  not  sug-  what7 
gest  which.*  "  Such  questions,  as  well  as  those  which  fall  more 
directly  under  the  denomination  of  leading  questions,  are  objec- 
tionable, because  the  evidence  elicited  by  them  is  presented  to  the 
Court,  which  is  to  judge  of  the  effect  of  it,  not  as  it  would  be  if 
it  were  the  unassisted  testimony  of  the  witness,  but  in  the  form, 
and  with  the  coloring,  that  are  prompted  by  professional  skill  and 
a  previous  knowledge  of  the  case  which  it  is  desired  to  prove.  If 
such 'a  mode  of  proof  were  admitted,  there  would  not  be  the  same 
probability  that  a  witness  would  state  the  whole  transaction,  and 
part  only  might  be  elicited ;  the  chance  too,  of  detecting  discre- 
pancies in  perjured  or  mistaken  testimony  would  be  diminished ; 
nor  are  those  objections  removed  by  the  power  of  cross-examina- 
tion, which,  as  it  often  must  be  conducted  without  previous 
knowledge  of  the  answers  which  the  witnesses  will  give,  is  not  a 
counterbalance  to  the  facility  afforded  of  presenting  a  selected 
portion  of  the  evidence  in  chief  • 

It  is  to  be  observed,  that,  in  order  to  render  an  interrogatory  Must  relate 
objectionable,  on  the  ground  of  its  being  leading,  it  must  relate  to  nJ^^^Lt 
some  material  point  in  the  cause.    ^  Questions  which  are  intended 
merely  as  introductory,  and  which,  whether  answered  in  the  affirm- 
ative or  negative,  would  not  be  conclusive  on  any  of  the  points  in 
the  cause,  are  not  liable  to  the  objection  of  leading.    If  it  were 
not  allowed  to  approach  the  points  in  issue  by  such  questions,  the 
examination  of  witnesses  would  run  to  an  immoderate  length.  - 
For  example,  if  two  defendants  are  charged  as  partners,  a  witness 
may  be  properly  asked  whether  the  one  defendant  has  interfered 
in  the  business  of  the  other."  * 

It  is  difficult,  however,  to  suggest  any  rules,  in  the  abstract,  with  Roies  with 
regard  to  what  will  or  will  not  be  considered  as  a  leading  ques-  F^f**  ^ 
tion,  as  much,  in  every  case,  must  depend  upon  the  peculiar 
circumstances  attending  it ;  nevertheless,  the  avoiding  such  ques- 
tions as  may  be  considered  leading,  is  a  point  very'important  to  be 
attended  to  in  the  framing  of  interrogatories,  as  the  consequences 
of  them  may  be  a  motion  to  suppress  the  evidence  taken  upon 
them,  whereby  the  party  will,  in  all  probability,  be  deprived  of  an 
important  part  of  the  evidence  upon  which  he  intends  to  rely. 

tory  in  a  depositioiif  taken  when   both  ^  See  Craddock  v.  Craddock,  8  Litt  77. 

parties  are  present,  must  be  objecteil'to  at  ^  1  Harr.  ed.  Newl.  269;  see  aiso  Phil 

the  time  it  is  put  to  the  witne»Sf  if  at  all.  &  Amos,  886;  Lincoln  v.  Wrighti  4  Bear. 

Woodman  «.  Coolbmth,  7  Greenl.   161;  166. 

Sbeeler  v.  Spear,  8  Binn.  180;  see  Anon.,  *  Phil.  &  Amos,  887. 

2  Pick.  166.  *  Ibid. 
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c.xxn.  §  12. 


Objection 
does  not 
apply  to 
crossrinter- 
rogatories. 

But  cro88- 
interrogato- 
ries  muj(t  not 
apply  to  new 
facts. 


InteiTogato- 
lies  may  be 
referred  for 
scandal; 

bat  not  for 

impertinence 

alone. 

Title. 


Indeed,  it  seems  that,  where  interrogatories  are  obviously  leading, 
the  Court  will,  without  any  motion  being  made  to  suppress  the 
deposition,  think  it  a  ^ood  ground  to  reject  the  evidence  taken 
upon  it  at  the  hearing.^  It  may  be  observed,  however,  that  where 
depositions  are  offered  in  evidence  in  a  trial  at  Law,  they  may  be 
read  notwithstanding  the  interrogatories  on  which  they  were  taken 
are  leading ;  —  the  other  side  ought  to  have  applied  to  the  Court  in 
which  they  were  taken  to  have  them  suppressed.^ 

Cross-interrogatories  are  not  subject  to  the  same  objections,  on 
account  of  their  leading  the  witness,  as  interrogatories  for  exam- 
ination in  chief;  care  must  be  taken,  however,  in  framing  them, 
not  to  adapt  them  to  the  proof  of  new  facts  which  it  is  not  likely 
the  party  examining  in  chief  will  attempt  to  substantiate  by  his 
evidence ;  for,  although  the  adverse  party  may  cross-examine  as  to 
the  points  upon  which  a  witness  has  been  examined  in  chie^  he 
cannot  make  use  of  the  same  process  to  prove  a  different  £act.*  I^ 
therefore,  there  should  be  any  parts  of  a  case  which  can  only  be 
proved  by  a  witness  examined  on  behalf  of  the  adverse  party,  the 
proper  course  is,  not  to  endeavor  to  establish  them  by  cross- 
examining  that  witness,  but  to  exhibit  original  interrogatories  for 
the  examination  of  such  witness  in  chief;  otherwise  there  will  be 
a  risk  that  the  evidence  of  the  witness,  as  to  these  points,  will  be  lost ; 
for,  if  the  reading  of  the  deposition  of  the  witness  to  the  cross- 
interrogatory  be  objected  to  at  the  hearing  as  involving  new  points, 
the  other  party  may  also  prevent  the  reading  of  the  cross-deposi- 
tion by  refusing  to  read  the  examination  in  chief.^ 

Interrogatories,  like  all  other  proceedings  in  the  Court,  may  be 
the  subject  of  a  reference  for  scandal.*  It  seems,  however,  that 
they  cannot  be  referred  for  impertinence  alone.'  If  the  witness 
himself  objects  to  the  interrogatory  upon  this  ground,  he  should 
do  so,  by  demurrer,  before  he  answers  it.^ 

Interrogatories  for  the  examination  of  witnesses  in  a  cause  are 
entitled,  "  Interrogatories  to  be  exhibited  to  witnesses  to  be  pro- 
duced, sworn,  and  examined  in  a  certain  cause  now  depending  and 
at  issue  in  the  High  Court  of  Chancery,  wherein  A.  B.  is  plaintifl^ 
and  C.  D.  is  defendant,  on  the  part  and  behalf  of  the  above- 
named  plaintiff"  (or  defendant,  as  the  case  may  be).  Care  must 
be  taken,  in  framing  the  interrogatories,  that  the  title  of  the  cause ' 


1  Delves  «.  Lord  Ba^fot,  2  Fowl.  Ex. 
Pr.  129* 

2  4  M.  &  S.  497.  For  the  method  of 
suppressing  depositions,  see  pott, 

•  Dean  and  Chapter  of  £iy  v.  Stewart, 
2  Atk.  44. 

4  Smith  o.  Biggs,  6  Sim.  892;  see  1 
Greenl.  £v.  }  446  et  $eq.;  1  Phil.  Ev. 
(Cowen  &  Hiirs  ed.  1839)  272  et  teq.  and 


notes  referred  to;  Gresley  Eq.  Ev.  (Am. 
ed.)  49. 

«  Cox  V,  Worthington,  2  Atk.  288. 

6  White  V.  FusselU  19  Yes.   118;   see 
Pvncent  v.  Pvncent,  8  Atk.  567. 

*7  Jeffris  V.'  Whittuck,  2  Pri.  486;  bnt 
see  Ashton  v.  Ashton,  1  Yem.  166;  1  £q. 
Ca.  Ab.  41,  S.  C. 

8  Jones  V.  Smith,  2  T.  &  C.  42;  Lincoln 
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is  properly  set  out ;  as  any  mistake  in  this  particular  may  be  fatal  CXXII.  §  ^. 
to  the  depositions.     ThusJ  where  the  plaintiff's  Christian  name  was  r    — ' 

mistaken  in  the  title  of  the  interrogatories,  the  depositions  could 
not  be  read,  nor  would  the  Court  permit  the  title  to  be  amended, 
though  most  of  the  witnesses  had,  since  their  examination,  gone 
to  sea.^  The  reason  of  requiring  this  particularity,  in  the  title,  is 
the  impossibility  there  would  be  of  maintaining  an  indictment  for 
perjury,  if  such  variance  between  the  title  of  the  cause  and  that  of 
the  interrogatories  should  appear. 

It  is  usual  to  prefix  to  all  interrogatories,  a  general  inquiry  ^  as  pfrgt  intei^ 
to  the  witness's  knowledge  of  the  parties,  and  the  time  when  the  jogato^T  *»  *<> 
witness  first  became  acquainted  with  each,"  &c.    Orders  appear  to  the  parties, 
have  formerly  been  promulgated  by  the  Court,  to  restrict  this 
practice,  by  which  it  is  directed   "that  the  articles  which  are 
usually  thrust  into  the  beginning  of  every  schedule  of  interroga- 
tories, as  it  were  of  form  or  course,  touching  the  witness's  knowl- 
edge of  the  parties,  plaintifis  or  defendants,  of  the  lands,  towns, 
and  places  in  the  pleadings,  and  the  like,  be  not  so  needlessly  used 
as  they  are;'"  but,  notwithstanding  this  order,  the  practice  of 
introducing  a  general  inquiry  of  this  nature  is  almost  invariably 
resorted  to.* 

The  interrogatories  are  broken  into  distinct  interrogatories,  ac-  Division  of 
cording  to  the  subject-matter  or  the  witnesses  to  be  examined,  but  ^^"^^**^ 
each  interrogatory  concludes  with  the  following  words :  "  Declare 
the  truth  of  the  several  matters  in  this  interrogatory  inquired  Conclusion, 
after,  according  to  the  best  of  your  knowledge,  remembrance,  and 
belief"    These  words,  however,  are  mere  matter  of  form,  and  are 
not  generally  inserted  in  the  draft,  but  are  supplied  in  the  engross- 
ment. 

It  has  frequently  happened,  that,  in  framing  the  interrogatories,  Lastinterrog- 
some  point  to  which  it  is  important  that  a  witness  should  depose,  ^^ly; 
has  been  omitted ;  or  else  it  has  been  found  that  a  witness  is  capa- 
ble of  deposing  as  to  some  matter  as  to  which  it  was  not,  at  the 
time,  known  that  any  witness  could  speak,  in  consequence  of 
which,  evidence  which  would  be  important  to  the  party  would  be 
omitted,  from  the  circumstance  of  no  question  being  addressed  to 
the  witness  calculated  to  elicit  it ;  it  therefore  became  the  practice  under  the  old 
to  add  to  each  set  of  interrogatories  a  general  interrogatory  calling  P«ct»ce« 
upon  the  witness  to  state  whether  he  knew  or  could  set  forth  any  . 
matter  or  thing  which  might  in  any  wise  tend  to  the  benefit  or 
advantage  of  the  party  for  whom  he  appeared,  other  than  what  he 
had  been  interrogated  to?    And  the  witness,  being  examined  upon 

V.   Wright,   4  Benv.  166;    Pritcbard   v.  *  Beames^s  Ord.  71. 

Foulkes,  2  Beav.  188.  <  Uresley  £q.  £v.  (Am.  od.)  48,  49. 

1  White  V.  Taylor,  2  Vera.  486. 
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CXXII.  §13.  this  interrogatory,  then  stated  whatever  matter  he  had  to  prove,  to 
T  — '  which  no  special  interrogatory  had  been  addressed.  This  form 
Last  interpog-  has,  however,  been  altered ;  and  now,  by  the  32d  Order,  of  De- 
oS^r^f^'  cember,  1833,  it  has  been  directed,  "that  the  last  interrogatory 
iSdd.  now  commonly  in  use  be  in  inture  altered,  and  shall  stand  and  be  in 

the  words  or  to  the  effect  following :  *  Do  you  know  or  can  you  set 
forth  any  other  matter  or  thing  which  may  be  of  benefit  or  advan- 
tage to  the  parties  at  issue  in  this  cause,  or  either  of  them,  or  that 
may  be  material  to  the  subject  of  this  your  examination,  or  to  the 
matters  in  question  in  this  cause?'  If  yea,  set  forth  the  same 
ftdly  and  at  large  in  your  answer."  ^ 
Need  not;be  But  although  the  order  directs  where  a  general  interrogatory  of 
'"^^  the  nature  of  that  formerly  used  as  the  last,  is  made  use  o£,  the 

form  shall  be  that  prescribed,  it  does  not  compel  a  party  to  use  it.* 
unless  a  gen-    g^  ^hat  it  is  optional  with  the  draftsman  to  insert  a  general  inter- 

era!  interrog-  *        ____  _  ,        -•         .  .  •• 

atory  is  rogatory  or  not.    Where,  however,  he  does  msert  one,  it  must  be 

reqmrea.         -^  ^yie  form  prescribed  by  the  32d  Order,  otherwise  the  deposition 
taken  upon  it  may  be  suppressed  upon  motion.' 

The  interrogatories  being  drawn  and  signed  by  counsel,  must  be 

copied  upon  parchment,  and,  if  intended  for  the  examination  of 

witnesses  in  London,  or  within  twenty  miles  of  it,  they  must  be 

left  with  one  of  the  Examiners  of  the  Court,  which  is  termed  filing 

Filing  of  with  interrogatories;*  but  if  any  of  the  witnesses  are  to  be  examined 

Examiner.       ]yy  commission,  the  plaintiff  should  file,  with  the  Examiner,  such 

isakoao^-  interrogatories  only  as  apply  to  witnesses  resident  within  the 

mission.         jurisdiction  of  the  Examiner's  ofllce.* 

Selection  of  ^^^  practice  is,  to  draw  all  the  original  interrogatories  exhibited 
interrogato-  on  behalf  of  One  party  in  one  set  or  schedule,  leaving  the  selection 
"^'  of  such  as  are  proper  for  the  particular  witnesses  to  the  solicitor,' 

and  where  some  of  the  witnesses  of  a  party  reside  in  London,  and 
some  in  the  country,  it  is  necessary  to  have  one  set  of  interroga- 
tories only  drawn  by  counsel ;  and  the  solicitor,  in  procuring  the 
same  to  be  engrossed,  distinguishes  and  copies  those  intended  for 
the  examination  of  town  witnesses,  separate  from  those  intended 
for  country  witnesses.  .  ^ 

Allowed  be-        ^^  ^^  interrogatories  are  to  be  exhibited  in  the  Examiner's 
fore  Exam-      office,  and  witnesses  are  examined  thereon,  either  party  may,  with- 
out application  to  the  Court  or  order  for  that  purpose,  exhibit  one 
or  more  interrogatories,  or  a  new  set  of  interrogatories  for  the  fur- 

1  This  last  interrogatory  is  the  same  as  Wash.  C.  C  109;  Dodge  «.  Israel,  4  Wash, 

that  adopted  bj  the  Supreme  Court  of  the  C.  G.  323. 
United  States  in  Rule  71  of  thp  Equity  3  Gover  v.  Lucas,  8  Sim.  200. 

Rules  of  that  Court     See  Gresley  Eq.  £v.  8  Jbid. 

(Am.  ed.)  49.    It  is  a  fatal  de^ct  if  this  ^  1  T.  &  V.  191. 

general  interrogatory  does  not  appear  to  ^  Ibid, ;  Hinde,  820,  n. 

be  answered.     Richardson  «.  Golden,  8  *  See  Beames's  Ord.  71. 


iner. 


INTERROGATORIES.  925 

ther  examination  of  the  same  or  other  witnesses.^    But  when  a  C.xxn.  §  12. 
commission  is  taken  out,  the  practice  has  been  different.   In  Camp-^  ^*    y    '^^ 
bell  V.  Scougal^^  it  appears  to  have  been  represented  at  the  bar, 
that  the  practice  in  country  causes  is  to  feed  the  commissioners 
from  time  to  time  with  interrogatories  for  the  examination,  as 
they  can  be  presented  either  for  original  or  cross-examination, 
until  the  commissioners  find  that  the  supply  of  witnesses  is  ex- 
hausted; and  although  Lord  £ldon  observes  that  there  was  no 
doubt,  that  of  late,  interrogatories  had  been  sent  down  into  the 
country,  from  time  to  time,  as  often  as  prudence  required,  and 
were  returned,  and  that  the  Court  had  acted  upon  examination  so 
taken  and  returned,  yet  his  Lordship  said  fhe  practice  was  not  so 
fonnerly ;  and  that  he  had  frequently,  when  at  the  bar,  drawn  in- 
terrogatories guessing  at  what  any  witne^  to  be  examined  to  any 
fact  in  issue,  could  possibly  represent,  and  that  the  interrogatories, 
both  for  the  cross-examination  and  for  the  original  examination  of 
the  defendants'  witnesses,  were  prepared  before  the  commission 
was  opened  :  and,  notwithstanding  the  representation  made  at  the 
bar,  the  practice  of  the  Court  appears  to  have  been  in  conformity 
with  his  Lordship's  recollection.    Indeed  it  obviously  must  have  -r^  ^  ,.  ^^^ 
been  so,  from  the  nature  of  the  oath  which  was  administered  to  interrogato- 
the  commissioners,  which  was  limited  to  the  examination  of  wit-  exhibited  be- 
nesses  upon  the  interrogatories — "Now  (t.  c,  at  the  time  of  ad-  foreacom- 
administering  the  oath),  "  produced  and  left  with   you."  *    This  " 
word  "  Now "  has  been  left  out  of  the  oath  hereafter  to  be  ad- 
ministered to  the  commissioners,  under  the  104th  Order  of  May, 
1845;  whether,  therefore,  hereafter  new  interrogatories  may  be 
exhibited  before  a  commission,  remains  to  be  seen. 

Under  the  former  practice,  where  additional  interrogatories  were 
required  to  be  exhibited  after  the  commission  had  been  opened,  ^rde^  mn^ 
an  order  for  that  purpose  must  have  been  obtained.^  ^  obtained. 

It  is  to  be  observed,  however,  that  notwithstanding  a  commission  j^     j^^^^ 
has  been  issued,  and  the  parties  have  joined  in  it,  and  witnesses  rogatonea 
have  been  examined,  new  interrogatories  may  be  exhibited  into  Slbited  before 
Court  (i.  e,  before  the  £xaminer),  for  the  examination  of  new  wit-  Examiner 
nesses  at  any  time  before  publication ;  ^  but  if  a  witness  has  been  standing 
examined  by  commissioners  in  the  country,  he  cannot  be  examined  «>°*°^*on' 
again  before  the  Examiner,  without  a  special  order.* 

Interrogatories   for  the   cross-examination   of  witnesses  differ  /%^i  ^^ 
very  little  in  form  from  original  interrogatories ;  they  may  be  filed  rogatories. 

1  Smith  Ch.  Pr.  ed.  1888,  864.  «  Lewis  v.  Owen,  1  Dick.  6;  Be«mea*8 

S  19  Ve».552.  Ord.  96,  S.  C;  ilinde,  388. 

>  P09L  •  Hinde,  888. 

4  Carter  v.  Draper,  2  Sim.  68 ;  King  of 
Banover  v.  Wbeatiey,  4  Beav.  78. 
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C.XXII.§13.  with  the  Examiner  who  examines  in  chief.^    Formerly  this  could 
not  be  done  without  a  special  order.^ 


Section  XIII.  —  Of  the  JEJxamination  of  Witnesses  by  the  Ed- 

aminer  on  Interrogatories}' . 


Examination 
by  Examiner, 
&c. 


Of  fixing  the 
time. 


Where  wit- 
ness is  in 
prison, 


or  sick. 


Witnesses  in  Chancery  are  examined  either  by  an  Examiner  or 
by  commissioners  specially  appointed  for  that  purpose  by  com- 
mission under  the  Great  Seal.* 

The  first  thing  to  be  done  by  the  party  intending  to  examine 
witnesses  before  the  Examiner,  is  to  file  his  interrogatories,  or 
such  of  them  as  apply  to  the  witnesses  to  be  examined,  in  the 
manner  before  pointed  out.*  He  must  then  procure  the  attend- 
ance of  his  witnesses  at  the  Examiner's  office ;  for  which  purpose 
he  ought  to  fix  a  day  with  the  Examiner,  when  he  will  be  able  to 
examine  them,  and  to  give  notice  of  such  day  to  the  witnesses." 

K  the  witness  be  in  prison,  his  situation  must  be  represented  to 
the  Examiner,  who  will  fix  a  day  for  attending  at  the  prison  to 
swear  and  examine  the  witness.  The  Examiner  (with  whom  the 
interrogatories  for  the  examination  of  such  witness  should  have 
been  previously  left)  will  then  proceed  to  the  prison,  taking  the 
interrogatories  with  him,  and,  the  witness  being  sworn  thereto  in 
the  common  form,  the  examination  is  taken  in  the  usual  manner, 
and  the  depositions  and  interrogatories  are  returned  by  the  Ex- 
aminer to  the  office,  to  b&  kept,  as  in  ordinary  cases,  until  publica- 
tion pass  in  the  cause.^ 

In  like  manner,  if  a  witness  be  incapable,  by  reason  of  sickness, 
of  attending  at  the  Examiner's  office  to  be  examined,  and  it  is  not 
thought  necessary  to  sue  out  a  commission  to  take  his  examina- 
tion, the  Examiner  may  go  to  the  place  of  the  witness's  residence 


1  Ord.  26, 1888. 

2  Turner  r.  Burleigh,  17  Ves.  854. 

*  By  rule  of  Chancer}*  in  New  Jersey, 
when  any  cause  shall  be  at  issue,  &c.,  it 
shnll  be  the  ducv  of  the  parties  to  proceed 
and  examine  their  witnesses  within  a 
reasoDttble  time  thereafter;  and  on  a  no- 
tice for  the  examination  of  witnesses  given 
by  either  party,  both  parties  may  produce 
Hnd  exiimine  (heir  witnesses;  but  tlie 
Examiner,  if  required  so  to  do,  shall  first 
examine  the  witne^^ses  of  the  party  who 
first  gave  notice.     Rule  60. 

*■  hi  the  United  States  Courts  the  com- 
missioner or  commiasioners  shall  be  named 
by  the  Court  or  a  Judge  thereof  in  all 
cases.    Equity  Rule  67. 

^  Supra^  p.  914. 


*  Notice  that  witnesses  will  be  examined 
at  a  particular  tavern  in  a  city  named  in 
the  notice,  without  naming  the  Cbristinn 
name  ot  the  tavern-keeper*  is  ^ood,  unless 
it  is  shown  that  there  were  m  the  same 
city  two  tavern-keepers  of  the  same  sur- 
name. Overstreet  v.  Thompson,  1  Litt. 
120.  An  irregularity  in  the  service  of 
notice  of  exammation  will  be  considenMl 
as  waived  by  a  neglect  to  complain  of  it 
in  due  season.  Skinner  v.  Dayton,  6  John. 
Ch.  191. 

7  Before  the  Stat  3  &  4  Will.  IV.  c  94, 
it  was  necessary  thnt  the  Master  should  go 
to  the  prison,  as  well  as  the  Examiner,  for 
the  purpose  of  administering  the  oath. 
Hinde,  880. 
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and  administer  the  oath  and  take  the'  deposition  of  the  witness.^  G.XXII.  §  is. 
In  either  of  the  above  cases  notice  must  be  given  in  the  usual  "—  y — — ^ 
manner  to  the  other  party  of  the  time  and  place  of  examination. 

The  form  of  the  oath  administered  to  witnesses  in  Chancery  is  as 
follows :  — 

^'  You  shall  true  answer  make  to  all  such  questions  as  shall  be  Form  of  the 
asked  of  you  on  these  interrogatories,  without  favor  or  affection  to  <>*^- 
either  party,  and  therein  you  shall  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth :  So  help  you  God." 

After  the  witness  has  been  sworn  to  the  interrogatories,  a  juraJt  proceeding 
stating  the  producing  and  swearing  of  the  witness  to  the  interrog-  f^  u!^®" 
atories,  with  his  name,  and  the  day  and  year  when  sworn,  is  in-  sworn. 
scribed  upon  the  interrogatories,  and  signed  by  the  Examiner.* 
If^  after -the  witness  has  been  sworn,  any  alteration  is  made  in  the 
title,  or  any  part  of  the  interrogatories,  they  must  be  re-sworn, 
but  not  re-produced.' 

When  new  interrogatories  are  added,  the  witness  must  be  sworn 
to  them  in  the  same  form. 

Before  the  witnesses  are  examined,  the  Examiner  ought  to  be,  instructions 
and  generally  is,  furnished  with  instructions  as  to  which  of  the  for  Examiner, 
interrogatories  each  witness  is  to  be  examined  upon.     The  solici- 
tor also  supplies  a  minute  of  the  evidence  he  expects  his  witness 
to  give ;  but  of  such  minute  no  use  can  be  made  in  the  examina- 
tion.* 

After  the  examination  is  begun,  the  Examiner  ought  not  to  con- 
fer with  either  party  touching  the  examination,  or  take  new 
instructions  respecting  the  same.^ 

With  respect  to  the  method  of  examining  a  witness,'  Lord  Clar- 
endon's orders,  which  have  been  before  referred  to,  direct,  that 
"the  Examiner  is  to  examine  the  deponent  to  the  interrogatories  Method  of  ex- 
directed  seriatiniy  and  not  to  permit  him  to  read  over,  or  hear  read,  amination. 
any  other  interrogatories,  until  that  in  hand  be  fully  finished; 
much  less  is  he  to  sufier  the  deponent  to  have  the  interrogatories, 
and  pen  his  own  depositions,  or  depart,  after  he  hath  heard  an  in- 
terrogatory read  over,  until  he  hath  perfected  his  examination 
thereto.  And  if  any  witness  shall  refuse  so  to  confonn  himself^ 
the  Examiner  is  thereof  to  give  notice  to  the  clerk  of  the  other 


^  An  order  for  this  purpose  neems  to  be 
necessary.  See  Anon.,  4  Mad.  463.  Sed 
quarts  if  the  Examiner  is  willing  to  go 
without  an  order. 

3  Ilinde,  822. 

s  See  Mr.  Flunier's  return  of  the  duties 
of  Examiners  to  the  Chancery  CommiA- 
sion,  ChHn.  Rep.  Appx.  b.  No.  22,  p  642. 

^  Mr.  Plumer*8  statement,  ubi  ntpra, 

•  Hinde,  325;  4  Inst  278. 

*  In  the  United  States  Courts,  these 


examinations  may  now  be  conducted 
orail^,  and  the  testimony  taken  down  in 
writmg  by  the  Exuminer,  the  examina- 
tion and  cross-examinatiou  to  be  conductetl 
in  the  mode  pursued  in  Common  Law 
Conrta.  Ante^  p.  906,  note;  United  States 
Courts  Equity  Rule,  67,  and  the  amend- 
ment  thereof,  March  17, 1862, 24  Law  Rep. 
dbO.  381.  In  Massachubetts,  see  Fingree 
V.  Coffin,  12  Cush.  600. 
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EYIDENGE. 


C.XXII.§18. 


Exftminer 
may  explain 
interroga- 
tory. 


DepositionB, 
how  to  be 
taken  down. 


Use  of  notes 
by  witness. 


Rule  the  same 
as  at  Law. 


side,  and  to  proceed  no  farther  in  his  examination  withont  the 
consent  of  the  said  clerk  or  order  made  in  Court  to  warrant  his  so 
doing."  ^  The  same  Orders  afterwards  direct,  that  "  the  Examin- 
ers, in  whom  the  Court  reposeth  great  confidence,  are  themselves 
in  person  to  he  diligent  in  the  examination  of  witnesses,  and  not 
to  intrust  the  same  to  mean  and  inferior  clerks,  and  are  to  take 
care  and  hold  the  witness  to  the  point  interrogated,  and  not  to  run 
into  extravagances  and  not  pertinent  to  the  question."  *  "  More- 
over, they  are  not  to  use  any  idle  repetitions  or  needless  circum- 
stances, nor  to  set  down  any  answer  to  a  question  to  which  the 
examinant  cannot  depose  other  than  thus, '  to  such  an  interrogatory 
this  examinant  cannot  depose ; '  and  in  case  such  impertinences  be 
observed  by  the  Court,  the  Examiner  is  to  recompense  the  charge 
thereof  to  the  party  grieved,  as  the  Court  shall  direct.' 

The  Examiner  is  not  strictly  bound  to  the  letter  of  the  interrog- 
atories, but  ought  to  explain  every  matter  or  £bmg  which  ariseth 
necessarily  thereupon ;  *  and  forasmuch  as  the  witness,  by  his  oath, 
which  is  so  sacred,  calleth  .Almighty  God  (who  is  truth  itself  and 
cannot  be  deceived,  and  hath  knowledge  of  the  secrets  of  the 
heait)  to  witness  that  which  he  shall  depose,  it  is  the  duty  of  the 
Examiner  gravely,  temperately,  and  leisurely  to  take  the  deposi- 
tions of  witnesses,  without  any  menace,  disturbance,  or  interrup- 
tion of  them  in  hinderance  of  the  truth.* 

The  Examiner,  having  read  an  interrogatory  to  the  witness, 
takes  down  the  answer  in  writing  upon  paper,  concluding  the  an- 
swer to  each  interrogatory  before  the  following  one  is  put. 

A  witness  may  be  permitted  to  use  such  short  notes  as  he  brings 
with  him  to  retresh  his  memory,  but  not  the  substance  of  his  depo- 
sitions ;  nor  may  he  transcribe  such  notes  verbatim^  The  rule  at 
Law  is,  in  this  respect,  the  same ;  and  in  an  anonymous  case  in  Mr. 
Ambler's  reports,'  Lord  Hardwicke  said,  "  that,  at  Law,  a  witness 
is  allowed  to  refresh  his  memory  by  notes  as  to  dates  and  names, 
because  there  is  nothing  to  guide  the  memory  as  to  them ;  but  he 
never  knew  a  Court  of  Law  admit  the  whole  evidence  to  be  given 
from  writing.  There  is  no  certain  rule  how  far  evidence  may 
be  given  from  notes;  some  Judges  had  thought,  and  he  was  (he 
said)  inclined  the  same  way,  that  the  witness  might  speak  from 
notes  which  were  taken  at  the  time  of  the  transaction  in  question, 
but  not  if  they  were  written  afterwards."  * 


Ord.    187; 
Mechanics' 


see  Hickok  v. 
Bank,  85   Vt. 


1  Beames's 
Farmers'  and 
476. 

2  lb.  188. 
8  76.  190. 

*  Hinde,  325;  4  lost.  278;  see  also  Pea- 
cock's Case,  9  Rep.  70. 


fi  Hinde,  325;  4  Inst.  278. 

*  Cars.  Cane.  260;  ante,  p.  906,  note. 

7  Anon.  Arab.  252. 

8  See  Phil.  &  Amos,  891 ;  see  Hickok  «. 
Farmers'  and  Mechanics'  Bank,  85  Vt 
476;  p.  ante,  906,  note. 
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In  that  case,  a  motion  was  made  to  suppress  a  deposition  taken  C.xxil.§is. 
before  commissioners,  because  the  attorney  for  the  plaintiff  had  r    — ' 

written  down  the  whole  in  the  exact  form  of  the  deposition  before 
it  was  taken ;  and,  though  it  appeared  that  the  witness  had  told 
him  the  facts  and  circumstances  mentioned  in  it,  yet  his  Lordship 
said  it  would  be  of  dangerous  tendency  to  permit  it  to  be  read ; 
for  in  depositions,  it  is  natural  to  state  the  evidence  as  given  by 
the  witnesses,  but  that,  in  the  case  in  question,  the  attorney  had 
methodized  and  worded  it ;  and  that  it  waa,  therefore,  no  more 
than  an  affidavit.^ 

In  order  to  secure  the  statement  of  the  evidence  upon  the  dep-  Depositions 
ositions  in  the  very  words  of  the  witness,  the  stat.  3  &  4  Will.  IV.  {^^  ^^^  ^ 
c  94,  §  27,  has  enacted,  that  all  depositions  of  witnesses  examined  eon. 
in  the  High  Court  of  Chancery  are  to  be  taken  in  the  first  person ; 
formerly  the  practice  was  to  take  them  in  the  third  person.* 

If  a  witness  to  be  examined  does  not  understand  English,  an  where  the 
order  should  be  obtained  to  appoint  an  interpreter  to  interpret  the  witnese  does 

11  .  .         •     mi  .1  "*<>*  wilder- 

mterrogatones  and  depositions.'  Thcf  person  so  appomted  must  stand 
be  sworn  to  interpret  truly,  and  the  depositions  of  the  witnesses  ^^^"'*" 
are  to  be  taken  down  by  the  Examiner,  from  the  interpretation,  in 
English.^  It  was  Lord  Nottingham  who  established  the  rule  that 
^  no  alien  should  be  examined  as  a  witness  without  a  motion  first 
made  in  Court  to  swear  an  interpreter,  that  the  other  side  might 
know  him,  and  take  exceptions  to  the  interpreter."  * 

When  all  the  interrogatories,  upon  which  the  Examiner  has  Depositions 
been  instructed  to  examine  the  witness,  have  been  irone  through,  *®  be  read 

,    ^  *^   '    over  to  Wie- 

the Examiner  careftilly  reads  over  the  whole  deposition  to  the  wit-  ness. 

ness,  who,  if  he  be  satisfied  with  it,  signs  each  sheet  of  it  in  the 
presence  of  the  Examiner. 

If  the  witness  wishes  to  vary  his  testimony,  or  to  make  any  al-  when  witness 
teration  in  or  addition  to  it,  he  must  do  so  before  signing  the  JJdTto^no^ 
deposition;  for,  by  an  order  of  the  Court,  when  witnesses  are  sitioni 
examined  in  Court,  they  are  to  perfect  and  subscribe  their  deposi- 
tions to  such  interrogatories  as  they  have  answered,  before  they 
depart  from  the  Examiner  or  his  deputy ;  and  they  are  not  to  be 
permitted  to  niake  any  alteration  thereof  at  any  time  thereafter  not  after 


1  Phil.  &  Amos,  891;  see  also  Shaw  v,  tion,  containing  a  list  of  the  names  of  the 
Liiidsev,  15  Ves  880;  Ferry  e.  Fisber,  witnesses,  Hnd  a  reference  to  the  pages  on 
cited  tb.  88*2 ;  Phil.  &  Amc«,  606 ;  St  which  their  examination  respectively  corn- 
Catherine  Duck  Co.  9.  Mnntzgu,  1  Col.  94;  meiices;  and  no  ousts  itre  tu  be  taxed  for 
see  hickok  v.  Fanners*  and  Mecbanics*  any  examination  where  this  rule  is  not 
Bank,  86  Vt.  476;  anie,  p.  906,  note.  strictly  complied  with. 

s  Bv  Chttiicenr  Kule  bO,  in  New  Jersey,  *  See  Gil  pins  v.  Con^equa,  1  Peters  C. 
the  iLxaminer  shall  number  each  page  of      C.  85;  Amory  «.  Fellows,  6  Mass.  219. 

tlie  examination  taken  by  him,  and  also  ^  Smith  v.  Kirkpatrick,  1  Dick.  108;  see 

every  tenth  line  of  ttie  same,  leaving  suffi-  also  Lord  Belmore  v.  Anderson,  2  Cox, 

dent  margin  tor  the  purpose;  and  where  288,  and  4  Bro.  C.  C.  00,  S.  C 

more  than  one  witness  is  examined,  he  *  2  Swanst  261,  n. 
shall  annex  a  separate  leaf  to  the  examina- 
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of  time,  &c. 

Signature 
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necessary. 

Death  of 
witness 
before  cross- 
examination 
will  not  affect 
depositions. 


without  leave  of  the  Court,  unless  it  be  in  some  circumstance  of 
time  or  the  like,  or  for  making  perfect  of  a  sum  upon  view  of  any 
deed,  book,  or  writing,  which  the  witness  shall  show  to  the  Exam- 
iner before  he  permits  such  alteration.* 

It  is  to  be  noticed,  that  the  signature  of  a  witness  to  his  exami- 
nation is  absolutely  necessary,  and  that  if  a  witness  should  die  after, 
his  examination  is  completed,  but  before  it  is  signed,  the  dep- 
osition cannot  be  made  use  of  ^  It  seems,  however,  that  if  a 
witness,  having  signed  his  examination  in  chiei^  dies  before  he  is 
cross-examined,  his  depositions  may  be  read  as  evidence;  the 
Court,  however,  bearing  in  mind  the  fact  that  the  cross-examina- 
•  tion  has  not  taken  effect,  especially  if  it  should  appear  that  the 
party  had  lost  any  material  fact  which  was  within  the  knowledge 
of  the  witness,  and  could  not  have  been  proved  by  other  means.* 

If  a  witness  refuses  to  be  cross-examined,  his  deposition  cannot 
be  read.* 
Cross-examt-  By  the  26th  of  the  Orders  of  1828,^  the  Examiner  who  takes  the 
examination  in  chief  is  at 'liberty  to  take  his  cross-examination 
also;  before  that  time,  the  cross-examination  of  a  witness  was 
taken  before  a  different  Examiner  from  the  one  who  examined  him 
in  chief;  ^  a  practice  which  appears  to  have  been  sanctioned  by 
the  Stat.  50  Geo.  III.  c.  8,  by  which  it  was  directed,  that  the  wit- 
nesses on  different  sides  of  the  same  cause,  should  (If  the  same 
was  practicable)  be  examined  by  different  Examiners.^ 

We  have  seen  before,  that,  previously  to  the  examination  of  a 
witness,  a  notice  in  writing  of  the  name  and  description  of  the 


nation. 


Object  of 
nonce  of 
name  and 
description 
of  witness. 


1  Bcames*B  Ord.  74.  A  witness  may 
explitin  or  correct  a  mistake  made  by  him 
at  any  time  before  his  examination  is 
finally  closed;  but  no  part  of  his  testi- 
mony, previously  reduced  to  writing,  can 
be  erased  or  alterecl.  1  Hoff.  Ch.  Pr.  468. 
Under  the  former  practice  in  Chancery  in 
New  York,  amendments  of  testimony  were 
allowed  in  open  Court,  after  publication 
and  at  the  hearing,  on  an  allegation  uf 
mistake  in  taking  down  the  testirAony. 
Denton  v.  Jackson,  1  John.  Ch.  626.  So 
a  re-examination  has  been  allowed  on  the 
affidavit  of  the  witness*  that  his  testimony 
in  material  parts  was  nut  truly  taken 
down.  Kingston  v.  Tappen,  1  John.  Ch. 
868.  The  existence  of  the  mistake  ^ught 
to  be  made  out  to  the  perfect  satisfaction 
of  ihe  Chancellor.  Gray  v.  Murray,  4  John. 
Ch.  418;  see  ilalloch  v.*  Smith,  4  John.  Ch. 
64» ;  Newman  v.  Kendall,  2  A.  R.  Marsh. 
236.  A  witness  examined  while  incom- 
petent, bv  reason  of  intenrst,  may  be  re- 
examined after  his  competency  is  restored. 
Uaddix  v.  Haddix,  6  Litt  202;  see  Dun- 
bam  V.  Winans,  2  Paige,  24. 

2  Copeland  t;.  Stanton,  1  P.  Wms.  414. 
The  signnture  of  the  witness  seems  not  to 
be  held  necessary  to  a  deposition  in  many 


of  the  States;  see  Moulson  t;.  Harg^ave.  1 
Serg.  &  R.  201 ;  Mobley  v  Hamit,  1  A. 
K.  Marsh.  690;  Rutherford  v.  Nelson,  1 
Uayvir.  106;  Bamett  v.  Watson,  1  Waab. 
372;  Wiggins  t'.  Piyer,  8  Porter,  480. 

«  O'Callaghan  v.  Murphy,  2  S.  &  L. 
168.  A  witness  became  interested  bv  a 
death  while  under  examination.  The 
death  occurred  during  his  cross,  but  before 
further  direct,  examipation.  The  Coait 
allowed  the  deposition  to  stand  so  as  to 
embrnce  the  direct  and  cn)88-examination, 
but  struck  out  the  turtlier  direcL  Fream 
V.  Dickinson,  8  £dw.  Ch.  300. 

*  Prac  Reg.  The.  testimony  o*  the 
witness  is  complete,  so  fnr  as  the  party 
calling  him  is  concerned,  when  the  direct 
examination  is  finished  and  signed  by  the 
witneSH;  but  the  party  calling  him  is 
bound  to  keep  the  witness  before  the 
Exauiiner  a  {sufficient  length  of  time  after- 
wards, to  enable  the  adverse  party  to  ci»m- 
plete  the  examination,  or  the  depositiun 
may  be  suppressed.  Watertown  r.  Cowen, 
6  Paige,  610. 

6  Ord.  1828. 

6  See  Tioup  v.  Haight,  6  John.  Ch.  886. 

7  Turner  v.  Burleigh,  17  Yes.  364. 
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witness  is  to  be  served  upon  the  adverse  solicitor.  The  object  of 
this  notice  is,  that  in  case  the  adverse  party  shall  have  occasion  to 
cross-examine  the  witness,  he  may  have  an  opportunity  of  doing 
so.  The  cross-interrogatories  ought  to  be  filed  before  the  exami- 
nation in  chief  is  completed ;  and  if  they  are  so  filed  the  party 
producing  the  witness  is  obliged  to  procure  him  to  stay  or  return 
to  be  examined.^ 

Where  the  interrogatories  for  cross-examining  a  witness  are  not 
filed,  or  the  witness  is  not  required  to  be  cross-examined  whilst  he 
is  under  original  examination,  but  is  allowed  to  depart  about  his 
business,  the  party  who  intends  to  cross-examine  that  witness  must 
procure  his  examination  in  the  best  manner  he  can :  the  adverse 
party  is  not  bound  to  produce  him  again ;  but  as  it  is  usual  after 
the  witness  is  sworn,  if  he  be  resident  in  London,  for  the  Exam- 
iner to  appoint  some  other  day  for  him  to  attend  to  be  examined,^ 
the  party  intending  to  cross-examine  has  generally  sufficient  oppor- 
tunity to  prepare  and  tile  his  interrogatories.  In  the  mean  time, 
however,  to  prevent  the  examinatidh  being  taken  without  the 
cross-examination,  a  note  in  writing  may  be  stuck  up  in  the  Exam- 
iner's office,  that  if  «wcA  a  person  cdmes  to  be  examined  in  aitch  a 
caics&,  let  him  be  cross-examined.' 

In  the  case  of  Keymer  v.  Pering^  it  is  stated,  that  "  the  practice 
of  the  Examiner's  office  is,  that  where  a  party  produces  a  witness 
to  be  examined  by  one  of  the  Examiners,  the  opposite  party  hav- 
ing notice,  and  intending  to  cross-examine  the  witness,  makes  an 
appointment  i^dth  the  other  Examiner  for  that  purpose,  and  then 
gives  notice  of  the  time  appointed  to  the  witness,  and  also  to  the 
solicitor  of  the  party  producing  the  witness."  It  appears  from  the 
case,  that  if  the  party  intending  to  cross-examine  neglects  to  make 
the  appointment,  he  loses  the  right  to  cross-examine. 

If  a  witness  refuses  to  attend  to  be  cross-examined,  an  applica- 
tion may  be  made  to  the  Court  (it  is  presumed  in  the  same  manner 
already  pointed  out  in  the  case  of  a  \f  itness  refusing  to  be  exam- 
ined in  chief),*  which  will  compel  the  witness  to  do  what  the 
party  has  a  right  to  require  of  him.* 

Some  doubt  appeai-s  to  exist  whether  a  subpoena  will  lie  to  com- 
pel a  witness  to  attend  for  the  puq)ose  of  being  cross-examined. 

If  a  party  examining  a  witness  does  not  allow  a  sufficient  time 
for  cross-examination  before  the  time  for  passing  publication  ex- 
pires, and  cross-interrogatories  are  left,  such  party  must  either 
enlarge  publication  or  the  deposition  will  be  suppressed.'' 


C.xxn.§i3. 


1  Hinde,  823. 

3  HincU)  823.  Ihe  deposition*,  how- 
ever, always  bear  dHte  the  day  of  the 
Bwearing. 

S  HiDde,  823. 

«  10  bim.  Ibl. 


Where  cPOM- 
intenrogato- 
ries  not  filed 
before  exam- 
ination tei^ 
jninated. 


*  i4n^6,  p.  926. 

>  Coartenav  «.  Hoskins,  2  Ras^.  258. 

7  1  Smith's Ch.Pr.  8d  ed.  476;  and  see 
Keymer  V.  Pering,  10  Sim.  179 ;  an<«,  p.  980, 
note. 


Where  wit- 
ness refuses 
to  be  cross- 
examined. 
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C.XXII.§14.       A  witness  who  is  cross-examined  must  be  sworn  to  thecron- 
"*-""> — — ^   interrogatories  as  well  as  to  the  original  interrogatorira. 
Examination       Under  the  practice,  before  the  Orders  of  May,  1845,  came  into 
until  publican  operation,  where  the  Examiner  was  served  with  a  copy  of  a  rnk 
^on.  iQ  pass  publication,  he  could  not,  after  the  day  fixed  by  sacfa  rule 

for  passing  publication,  examine  any  more  witnesses,  even  tbcm^ 
the  witnesses  had  been  already  swom,^  unless  he  was  served  with 
an  order  to  enlarge  publication ;  in  which  case  either  party  mi^t 
examine  his  witnesses  as  long  as  the  publication  continued  en- 
larged.^    Where,  however,  a  witness  was  examined,  by  mistake^ 
two  days  after  publication  had  passed,  and  was  cross-examined  bj 
the  defendant,  the  Court  would  not  suppress  the  depodtioiL' 
How  lone       Now,  as  we  have  seen,  publication  passes  without  rule  at  the  expi- 
continued        ration  of  two  months  after  the  filing  of  the  replication,  unleai 
practice.  Buch  time  expires  in  the  long  vacation,  or  is  enlarged  by  order.  It 

is  presumed,  that,  under  the  present  practice,  any  examination  of 
witnesses  after  the  time  for  publication  has  arrived,  will  be  iiregu- 
*  lar,  whether  notice  be  served  upon  the  Examiner  or  not.* 


Origin  of  the 


Section  XIY. — McamincUion  of  Witnesses  de  bene  esse. 

The  Court  of  Chancery,  in  its  original  institution,  participated 
practice.  much  in  the  practice  adopted  by  the  Courts* of  Civil  Law.  The 
civilians  had  a  manner  of  examining  witnesses,  in  perpetuam  rei 
memoriam,  which  was  twofold :  either  the  conunon  examinatioD, 
or  in  meliori  forma.  The  common  examination  was  where  the 
witnesses  were  very  old  and  infirm,  sick,  in  danger  of  death,  or 
were  going  into  distant  countries.  In  this  case,  it  was  usual  to 
file  a  libel,  and,  without  staying  for  the  litis  contestation  the  plain- 
tifi^  examined  his  witnesses :  immediately  giving  notice,  if  it  were 
possible,  to  the  other  side,  of  the  time  and  place  of  the  examina- 
tion, that  he  might  come  and  cross-examine  such  witnesses,  if  he 
thought  fit ;  and  these  depositions  stood  good  in  case  the  nitDesses 
died,  or  went  abroad ;  but  the  plaintiff  was  obliged  edere  actumm 
within  a  year:  otherwise,  the  depositions  went  for  nothing.  If 
the  witnesses  lived,  or  did  not  go  abroad  into  distant  countries,  then 
they  were  to  be  examined  ^05«  litem  contestcUam,^  The  examinatwn 
in  perpetttam,  rei  memoriam,  in  meliori  form4  was  ad  transumeniBi 

1  Beames's  Ord.  73, 186.  before  the  time  for  taking  tesdmoiiT  a- 

3  Anon.,  1  Yem.  258.  pireo,  it  may  be  oootinued  br  the  Lu>- 

"S  Hammond  v, ,  4  Dick.  60.  iner,  if  necessary,  after  the  expinlMa  t( 

*  In  ttie  case  of  Green  v.  Wheeler,  de-  eucii  time;  anduntil  an  order  to  ekes  i^ 

oided  New  York  Chancery,  Aug.  16, 1842,  proofs  is  actually  entered. 

Mr.  Chancellor  Walworth  held,  that  where  *  Gilb.  For.  Bom.  U8,  U9 ;  Biadc,  I& 

an  examination  of  witnesses  is  commenced 
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instrumenta ;  and  in  that  case,  there  muBt  have  been  a  litis  con-  C.XXII.§14. 

testatio  before  the  examination:  because  there  was  no  need   of  ^^-^"r"^-^ 

BO  much  celerity  in  proving  the  instruments  as  there  was  where 

the  witnesses  were  likely  to  die,  or  were  going  into  remote  parts. 

In  these  cases,  the  plaintiff  was  not  bound  to  proceed  in  any  action 

upon  those  instruments  within  the  year.     But  in  both  cases,  it 

seems  that  publicatio  testium  took  plao«,  when  the  judgment  was 

begun  before  the  ordinary  Judge,  or,  which  is  the  same  thing,  when 

there  was  a  litis  corUestaiio}    The  examination  inperpetuam  rei 

memoriam  in  meliori  fbnnd,  has  been  adopted  by  the  Court  of 

Chancery ;  and  the  practice  with  regard  to  it  will  be  considered 

when  we  treat  of  suits  instituted  for  the  purpose  of  perpetuating 

the  testimony  of  witnesses.'      The  common  examination  inperpet' 

uatn  rei  memoriam  has  likewise  been  adopted  by  Courts  of  Equity, 

in  their  practice  of  examining  witnesses  de  bene  esse : '  which  forms 

the  subject  of  the  present  section. 

The  examination  of  a  witness  de  bene  esse  ordinarily  takes  place :  In  what  cmm 
where  there  is  danger  of  losing  the  te^mony  of  an  important  wit-  J^t^  fc. 
ness  from  death,  by  reason  of  age  (as  where  the  witness  is  seventy 
years  old  and  upwards ;  *  or  dangerous  illness)  ;  •  or  where  he  is 
about  to  go  abroad ;  •  or  where  he  is  the  only  witness  to  an  im- 
portant fact.'  In  such  cases,  the  Court,  to  prevent  the  party  from, 
being  deprived  of  the  benefit  of  his  evidence,  will  permit  his  depo- 
sitions to  be  taken  before  the  cause  is  at  issue,  in  order  that,  if 
the  witness  die,  or  be  not  forthcoming  to  be  examined  after  issue 
joined,  the  depositions  so  taken  may  be  used  at  the  hearing." 

The  examination  of  a  witness  de  bene  esse  may  be  incidental  to  incidental  to 

1  Glib.  For.  Rom.  118;  Hinde,  865.  T7;  Pearson  v.  Ward,  2  Dick.  648;  Hnn-    ^^^  '^*' 

s  See /Mi^,  Cb!ip  XXXI V.  §  i,  BUU  to  kin   v,   Middleditch,  8  Bro    C  C.   641; 

Perpetuate  tftitimony.  Brydg«»«  r.  Hatch,  1  Cox,  428.    In  Karl 

s  Hinde,  868.  of  Cholniondely  v.  Rarl  of  Orford,  4  Bro. 

*  Rowe  V.  ,  18  Ves.  261;  Fdrben  v.  C.  C.  157,  two  witnesees  werp  ordered  to 

Forheft,  9  Hare,  461,  where  the  witness  be  examined  de  bene  esse:  being  the  only 

was  a  pnrtv  to  the  cnu^.    Lingan  v.  Hen-  persons  who  knew  the  material  fncts. 

dereon,  1 'Bland,  288;  Ails  «.  Sublit,  8  8  Hinde.  868;   Gilb.  For.  Kom.  140;  2 


Bibb.  204  Phil  Ev.  (Cowen  &  Hill's  noten)  note  (42) 

*  Bellsmv  V. 'Tones,  8  Ves.  81 ;  see  Clark       pp.88  and  89.  and  cases  cited;  2  S'ory 

9.  Dibble.  16  Wend.  601.  Eq.  Jur.  §§  1518-1516;  Story  Eq.  PI.  $§ 


*  Bellsmv  V. 'Tones.  8  Ves.  81 ;  see  Clark       pp.88  and  89.  and  cases  cited;  2  S'ory 
Dibble.  16  Wend.  601.  Eq.  Jur.  §§  1518-1516;  Story  Eq.  PI.  $§ 

•  Bown  9.  Child,  8  Sim.  457;  Grove  «.       807-810.    By  the  70th  E^aity  Rule  of  the 


Young,  8  De  G.  &  S.  897;  18  Jur.  847;  United  States  Courts,  it  w  provided  that 

MTntosh  ft  Great  Western  Railway  Com-  "After  any  bill  is  filed,  and  before  the 

pany,  1   Hare,  828.    Where  a  witness  is  defendant  bath  answered  the  same,  upon 

about  to  depjsrt  from  the  State,  to  reside  affidavit  made,  that  any  of  the  plaintiflTs 

abroad,  the  Court,  on  petition,  verified  bv  witnesses  are  aged,  or  infirm,  or  goinn  out 

affidavit  and  motion  for  that  purpose,  will  of  the  country,  or  that  any  of  them  is  a 

onler  him  to  be  examined  de  bene  esse^  single  witness  to  a  material  nict,  the  clerk  of 

without  previous  notice  of  the  motion.  the  Court  shaU,as  of  course,upon  the  appli- 

Rockwell  v.  Kolsom,  4  .Tohn.  Ch.  166.    In  cation  of  the  plaintiff^  issue  a  commission 

South  Carolina,  an  attomev,  prevented  to  such  commissioner  or  commissioners, 

from  being  a  witness  by  duties  in  another  as  a  Judge  of  the  Court  may  direct,  to 

Court,  may  be  examined  de  bene  esse,  hj  take  the  examination  of  Huch  witness  or 

commission.    Huflfman  «.  Barkley,  1  Bai  witnesses  de  bene  esse,  upon  giving  due. 

ley,  84.    So  if  the  witness  is  going  fhom  notice  to  the  advene  party  of  the  time  and 

one  State  to  another.    Story  Eq.  PI.  $808.  place  of  taking  the  testimony." 
f  Shiriey  v.  Earl  Ferrers,  8  P.  Wms. 
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when  to  bills 
to  ^rpetuate 
testimony. 


Cannot  be, 
after  evi- 
dence closed; 


unless  after 
trial  of  issue. 


"Where  evi- 
dence of 
witness  is 
required 
at  Law. 


every  suit ;  whereas  the  examination  for  the  purpose  of  perpetuat- 
ing the  testimony,  is  the  &uit  of  a  suit  instituted  for  that  partic- 
ular purpose.  It  may  even  be  incidental  to  a  suit  to  perpetuate 
testimony,  where  there  is  danger  of  the  evidence  of.  the  witnesfies, 
whose  testimony  is  intended  to  be  perpetuated,  being  lost  before 
the  suit  for  perpetuating  is  ripe  for  a  regular  examination.^ 

In  general,  the  Court  will  not  allow  the  examination  of  a  wit- 
ness de  bene  esse  after  the  closing  of  the  evidence ;  and,  therdbre, 
where,  upon  a  hearing,  an  issue  had  been  directed,  and  an  order 
made  that  the  depositions  of  the  plaintiOT^s  witnesses  might  be 
read  at  the  trial,  in  case  such  witnesses,  or  either  of  them,  should 
be  dead,  and  an  application  was  afterwards  made  that  the  trial 
should  be  postponed,  and  that  the  plaintifT  should  be  at  liberty  to 
examine  another  witness  de  bene  esse :    Lord  Eldon,  after  consult- 
ing with  Sir  William  Grant  M.  R.,  said,  that  the  motion  was  one 
which  could  not  be  made  with  effect,  without  laying  before  the 
Court  very  strong  circumstances  to  induce  it  to  permit  the  exam- 
ination ;  and  although  he  would  not  say  that  it  could  not  be  granted 
in  any  case,  he  reftised  it  in  the  one  before  him.*    It  seems,  how- 
ever, that  where  a  witness,  who  has  not  been  before  examined  m 
this  Court,  has  been  produced  at  a  trial  at  Law,  and  another  trial 
.of  the  same  matter  is  to  be  had,  the  Court  will  entertain  a  motion 
for  the  examination  of  such  witness  de  b&ie  esse^  with  a  view  to 
such  second  trial.'    And  so,  after. the  trial  of  an  issue  in  the  caose, 
an  application  on  the  part  of  the  plaintiff,  for  liberty  to  examine  a 
witness,  who  was  above  seventy  years  old,  de  bene  esse^  for  the 
purpose  of  securing  his  testimony  in  case  of  his  death,  upon  the 
ground  that  it  was  intended  to  move  for  a  new  trial,  was  granted.* 
Sometimes  it  is  required  to   examine  a  witness  de  bene  «««, 
either  in  support  of,  or  in  defence  to,  an  action  at  Law ;  in  snch 
case,  it  was  fonnerly  necessary  that  a  bill  should  be  filed  in  this 
Courts  with  the  proper  affidavit  annexed  to  it,  praying  specifically 
that  the  witness  might  be  examined  de  bene  esse;  *  and  this  may 
still  be  done,  although  the  Courts  of  Law  have  now  power  them- 
selves to  take  such  evidence.®    It  is  to  be  observed  that  an  order 
of  this  nature  in  aid  of  e  proceeding  at  Law  cannot  be  obtained 
upon  a  bill  filed  for  any  other  purpose ;  and  that  where  a  bill  was 
filed  for  a  commission  to  examine  witnesses  abroad  in  aid  of  a  trial 
at  Law,  and  a  commission  had  been  sent  out  accordingly,  but,  be- 


1  Frere  v  Green,  19  Ves.  819;  Camp- 
bell V.  Attorney -General,  11  Jur.  N.  S. 
922;  U  W.  R.  45,  V.  C.  S. 

8  Palmer  «.  Lord  Aylesbury,  16  Vea. 
.299. 

>  Anon.,  cited  by  Lord  Eldon,  15  Ves. 
800. 

^  Anon.,  6  Yes.  578. 


«  Ld.  Red.  150;  Philips  r.  C-mr,  1 P- 
Wma.  116;  Andrews  «.  Palmer.' 1 V.  &  B- 
21,  28;  1  Kewl.  450;  anit^  p.  8M;  ^ 
ChaF>.  XXXIV.  §  4,  BiiU  to  Ptrfda^ 
Tettimnnv. 

•  1  Will.  IV.  c  22,  §  4;  !»»  TijU 
4 ;  72  e<  M^. ;  Chitty*a  Arch.  839  d  m;- 
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fore  it  reached  its  destination,  one  of  the  witnesses  returned  to  Eng-  C.XXII.  §  14. 

land,  whereupon  an  application  was  made  for  leave  to  examine  him,  ^*"^>  ■  — ' 
de  dene  esse^  upon  the  ground  that  he  was  about  to  leave  the  country 
again  before  the  trial  could  be  had,  Sir  John  Leach  V.  C.  refused 
the  motion :  observing  that  this  was  a  different  relief,  and  that  the 
bill  must  be  amended.^ 

The  cases  in  which  the  Court  will  make  an  order  for  the  exami-  Not  confined 

nation  of  witnesses  de  bene  esse  are  not  confined  to  those  of  age  or  ^^^J^^ 

sickness,  or  in  which  the  witness  is  the  only  person  who  can  speak  witness  is  old 

to  the  fact  intended  to  be  proved.    The  Court  will  give  permission  the^'oiy***^ 

for  such  an  examination  of  witnesses  in  other  cases  which  .come  witness; 
within  the  same  principle ;  indeed  it  will  do  so,  wherever  the  justice 

of  the  case  appears  to  require  it.     Thus,  where  an  application  was  but  allowed, 

made  to  examine  the  surviving  witness  to  a  will,  de  bene  esse^  on  Jsuted^SSr 

the  ground  that  the   parties   concerned   all  lived  in   America,  ranje<ii*te 

-II  1  .   .     ^      ,  1         /«•        1        •  1       1       death  appre- 

and  that  the  survivmg  witness  was  greatly  afflicted  with   the  hended. 
gravel,  the  order  was  made,  although  the  witness  was  only  stated 
to  be  "  upwards  of  sixty  years  old.'* '    So,  also,  where  the  age  of 
the  witness  was  not  stated,  but  the  affidavit,  upon  which  the  ap- 
plication was  made,  alleged  only  that  the  witness  was  subject 
to  violent  attacks  of  the  gout,  and^  fi^om  these  attacks  was  un- 
der the  apprehension  of  dying,  and  that  he  was  a  material  wit-, 
ness,  his  testimony  being  required  to  prove  the  drafl  of  a  bond 
which  he  had  prepared,  but  which  was  lost,  the  Court  of  Exche- 
quer made  an  order  for  his  ej^amination  de  bene  esse}    In  like  and  where 
manlier,  where  a  witness  is  about  to  go  abroad,  an  order  may  be  abourto'jfo 
obtained  for  his  examination  de  bene  esse}    The  Court  however?  abroad; 
will  not  permit  the  examination  of  witnesses  de  bene  esse,  on  the  ^**^!J^-I!?*'* 
ground  of  their  being  about  to  go  abroad,  where  it  is  in  the  power  may  detain 
of  the  pai*ty  applying  to  detain  them  till  theyliave  been  examined 
in  the  ordinary  course.    Upon  this  ground,  the  Court  of  Exchequer 
refused  to  make  an  order,  on  the  application  of  the  East  India 
Company,  for  the  examination  of  witnesses  de  bene  esse^  who  were 
going  to  the  East  Indies :  because  they  were  the  Company's  ser- 
vants, and  they  might  have  kept  them  at  home.^ 

It  seems  also,  that,  in  a  question  of  pedigree,  where  the  case  de-  Allowed, 
pends  upon  a  chain  of  distinct  circumstances  in  the  knowledge  of  ^p^^  ^^^ 
different  individuals,  the  death  of  one  of  whom  would  destroy  the  ness  would 
whole  chain,  the  Court  will  permit  the  examination  of  such  individ-  whole  chain 
nals  de  bene  esse^   although  none  of  them  come  within  the   de-.o^ evidence. 

1  Atkins  V.  Palmer,  6  Mad.  19.  *  Bown  «.  Child,  3  Sim.  457;  Mcintosh 

s  Fitzhugh  V.  I^ee,   Amb.   65;  but,  in  v.  Grant  Wef>tern  Railway^  Company,   1 

inch  cases,  an  ex  parte  order  is  irreguUir;  Hare,  828;  M*Kenna  v.  Kveritt,  2  Beav. 

see   NrKenna  «.   Everitt,.  2  Beav.   188;  188;  Grove  v.  Young,  8  De  G.  &  S.  8»7; 

Hope  V.  Hope,  3  Beav.  817,  328:  t6  n.  18  Jur.  847. 

9  Jepson  V.  Qreenaway,  2  Fowl.  Ex.  ^  East  India  Company  v,  Naish,  Bunb. 

Pr.  103.  820. 
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where  witness 
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Immediately 
after  bill 
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Where  de- 
fendant is  in 
contempt. 
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ant's applica- 
tion berore 


answer. 


Order  for  ex- 
amination : 
in  what  cases 
granted  with- 
out notice. 


Notice 
reqaired  in 
special  cases; 


scription  of  witnesses  whose  testimony  is  in  danger  of  being  lost, 
either  from  age  or  serious  illness.^ 

The  rule,  however,  that  the  examination  of  a  witness  de  bene  esse 
will  be  permitted  where  the  individual  proposed  to  be  examined 
is  the  only  witness,  will  not  be  extended  to  cases  where  there  is 
more  than  one  witness  to  the  same  fact,  unless  upon  the  ground 
of  the  age  or  infirmity  of  the  witness :  therefore  where  an  appli- 
cation was  made  for  leave  to  examine  de  bene  esse  one  of  two 
surviving  witnesses  to  a  will,  who  was  neither  of  the  age  of  sev- 
enty nor  in  a  state  of  dangerous  illness,  on  the  ground  that  he  was 
a  prisoner  in  the  Castle  of  York,  charged  with  a  capital  felony, 
no  order  was  made.* 

From  an  observation  which  appears  to  have  been  made  by  Lord 
Eldon,  in  JFirere  v.  Greenf  it  may  be  inferred  that  an  order  of  this 
nature  cannot  be  obtained  before  appearance,  unless  the  defendant 
is  in  contempt ;  but  the  practice  is  not  so,  and  an  order  to  examine 
a  witness  de  bene  esse,  upon  either  of  the  grounds  above  stated  will 
be  granted)  upon  an  affidavit  of  the  facts,  immediately  after  the 
filing  of  the  bill,  without  waiting  either  for  the  defendant's  appear- 
ance, or  for  his  being  in  contempt  for  non-appearance/  There 
seems  however,  to  be  no  doubt  that  the  contempt  of  a  defendant, 
in  not  appearing,  would  at  any  time  be  a  reason  for  giving  per- 
mission to  a  plaintiff  to  examine  his  witnesses  de  bene  esse,  where 
a  proper  ground  is  laid  for  it,  even  where  the  case  does  not  oorae 
within  any  of  the  three  instances  above  mentioned.^ 

In  £<ywn  v.  ChUd^  an  order  to  examine,  de  bene  esse^  a  witness 
about  to  go  abroad,  was  made  on  a  special  application  by  the  de- 
fendants, before  answer. 

An  order  for  leave  to  examine  a  witness  de  bene  esse^  upon  the 
ground  of  the  witness  being  seventy  years  of  age,  or  dangerously 
ill,  or  about  to  go  abroad,  may  be  obtained  either  by  motion  in 
Court,  without  notice,  or  upon  petition  of  course  at  the  Rolls;' 
but  where  the  application  is  not  made  on  the  ground  of  the  age  or 
dangerous  illness  of  the  witness,  or  that  he  \»  about  to  go  abroad, 
the  Court  will  not  make  an  order  for  his  examination  de  bene  esssy 
as  of  course :  so  that,  if  a  party  wishes  to  examine  a  witness  de 
bene  esse,  upon  a  ground  which  cannot  be  arranged  under  either  of 
those  classes,  he  must  apply  by  motion  in  Court,  of  which  notice 


1  Shelley  v. ,  18  Ves.  66,  68;  Shir- 
ley V.  Ear!  Ferrers,  3  P.  Wms.  77 ;  Hope 
V.  Hope,  8  Beav.  817,  828. 

3  Anon.,  19  Ves.  821. 
<  19  Ves.  820. 

4  Dew  V,  CInrke,  1  S.  &  S.  108,  115; 
Fort  V,  Raffosin,  2  John.  Ch.  146;  see 
Wilson  V.  Wilson,  cited  1  Newl.  Ch.  Pr. 
287 ;  Allen  v,  Anneslej,  2  Jones  Exch. 
260. 


«  Coveny  ».  Athill,  1  Dick.  866;  Pilch- 
ard V.  Gee,  6  Mad.  864. 

«  3  Sim.  457. 

7  Bellamy  v.  Jones,  8  Yes.  81;  Tom- 
kins  V.  Harrison,  6  Mad.  816;  M'Kenna  «. 
Everitt,  2  Beav.  188;  M'Intosh  v.  Gusat 
Western  Railway  Company,  1  Hare,  828, 
880;  Grove  v.  toung,  8  De  G.  &  S.  897; 
13  Jur.  647.  For  forms  of  motion  papw 
and  petition,  see  Vol.  IlL 
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must  be  given  to  the  other  side.*    In  the  case  of  Hope  v.  Hope^  c.xxil.  §  14. 
Lord  Langdale  M.  R.  had  to  consider,  whether  an  order  for  the   ^*- — y — — ^ 
examination  de  hene  esse  of  a  person  alleged  to  be  the  sole  wit-  m  where  sole 
ness  to  a  material  fact,  could  be  regularly  obtained  ex  parte^  and  ^twial  ftlct 
he  came  to  the  conclusion,  that,  in  such  a  case,  the  application 
should  be  nlade  on  notice ;  and  it  seems  that  the  affidavit,  in  sup- 
port of  such  an  application,  ought  to  show  the  facts  as  to  which  it 
is  proposed  to  examine  the  witness.     If  the  order  has  been  ob- 
tained as  of  course,  in  a  case  where  a  special  application  for  it     ■ 
should  have  been  made,  the  adverse  party  may  move,  on  notice,  to 
discharge  it.' 

It  seems,  however,  that,  where  a  defendant  is  in  contempt  for  ^^^  ^^^ 
non-appearance,  such  an  order  may  be  obtained  without  notice,  tice,  when 
and  this  even  where  the  defendants  are  infants.  Thus,  in  Frere  ^^t^JjSj  *° 
V.  Qreen^  where  the  defendants  were  infants  and  in  contempt,  and 
it  appeared  by  the  messenger's  return  that  they  had  absconded 
and  were  not  to  be  found,  Lord  Eldon,  upon  the  usual  affidavit  of 
the  materiality  of  the  evidence  of  the  witnesses,  and  the  plaintiflfe' 
undertaking  to  proceed  with  all  due  diligence,  and  with  as  much 
expedition  as  the  course  and  practice  of  the  Court  and  the  con- 
tempt of  the  defendants  would  admit,  to  bring  the  cause  to  an 
issue,  and  examine  their  witnesses  in  chief,  made  an  order  that  the 
plaintifib  should  be  at  liberty  to  examine  them  de  bene  esse  ;  but 
be  provided,  by  the  order,  that,  before  publication  of  the  deposi- 
tions of  such  witnesses  should  be  allowed  to  pass,  proper  evidence 
should  be  produced  to  satisfy  the  Court  that  the  plaintiiTs  had 
complied  with  the  above  undertaking. 

Although,  in  the  instances  above  mentioned,  an  order  to  exam-  Notice  of 
ine  a  witness  de  hene  esse  may  be  obtained  upon  motion  or  petition  ofwTtJMm."^ 
without  notice,  notice  of  the  examination  of  the  witness  must,  in 
all  cases,  be  given,  in  order  that  the  other  side  may  have  the 
power  of  cross-examination.' 

The  application  for  leave  to  examine  a  witness  de  hene  esse  must,  AffidAvit  in 
in  every  instance,  whether  made  by  a  petition  at  the  Rolls  or  by  support  of 
motion  to  the  Court,  with  notice .  or  without,  be  supported  by  an 
affidavit  of  the  facts  which  form  the  ground  of  the  application : 
such  as,  the  age  of  the  witness,  and  that  he  is  a  material  witness 
fov  the  party  making  the  application;*  and  also  by  the  Record 


1  Bellamy  v.  Joim's,  8  Yes.  81.  For 
form  of  notice  of  motion,  see  Vol.  III. 

*  8  Bear.  817, 828,  n.,  and  see  Pearson  v. 
Ward,  1  Cox,  177. 

<  See  M'Kenna  v.  ETeritt,  ubi  tup. ; 
Hope  9.  Hope,  8  Beav.  817:  for  form  of 
notice  of  motion,  see  Vol.  III. 

4  19  Ve«i.  819,  820;  see  also  Shelley  v. 
,  18  Ves.  66. 

*  LoTeden  v.  Milford,  4  Bro.  C  C  640; 


Ord.  6  Feb ,  1861,  r.  22;    anUy  pp.  901, 
916;  for  form  of  notice,  see  Vol.  III. 

•  Grove  v.  Young,  8  De  G.  &  S.  897; 
18  Jur.  847 ;  see  Kockwell  v.  Folsooi,  4 
John.  Ch.  166;  Stor>'  Eq-  PI*  §  809.  For 
form  of  affidavit,  see  Vol.  III.  The  affi- 
davit should  give  the  place  of  residence 
and  description  of  the  witneKses  whom  it' 
is  sought  to  have  examined  de  hent  mm. 
O'Farrel  v.  OTarrel,  1  Moll.  864. 
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and  Writ  Clerk's  certificate  that  the  bill  has  been  filed,  where  the 
defendant  has  not  appeared,  or  of  such  appearance,  where  an  ap- 
pearance has  been  entered  by  him.  Where  an  application  is  made 
for  an  order  to  examine  a  witness  on  the  ground  that  he  is  the 
only  person  who  knows  the  fact,  the  affidavit  should  state  the  par- 
ticular points  to  which  his  evidence  is  meant  to  apply :  ^  and  should 
show  the  ground  which  the  person  who  makes  it  has  for  believing 
that  the  witness  is  the  only  person.^ 

The  order  to  examine  witnesses  de  bene  esse  names  the  witnesses 
to  be  examined,  and  only  authoiizes  the  examination  of  the  per- 
sons named  therein.  Where  the  order  is  obtained  without  notice, 
after  appearance,  it  must  be  served  upon  the  solicitor  on  the  other 
side ;  but  where  it  has  been  obtained  before  appearance,  so  that 
there  is  no  adverse  solicitor  upon  whom  it  can  be  served,  the  order 
usually  directs,  that  notice  of  the  order  be  given  to  the  defendant, 
or  a  copy  thereof  be  left  at  his  dwelling-house,  or  usual  place  of 
abode,  with  his  servant,  agent,  or  other  person  residing  there,  a 
specified  number  of  days  before  the  examination  of  the  witnesses.* 
This  is  done,  in  order  to  afford  the  adverse  party  an  opportunity 
for  cross-examination  of  the  witnesses. 

The  examination  of  witnesses  de  bene  esse  is  taken  before  an 
Examiner  of  the  Court,  or  Special  Examiner,  in  the  manner  pre- 
scribed by  the  15  &  16  Vic.  c.  86 ;  *  and  the  depositions  are  trans- 
mitted by  him  to  the  Record  and. Writ  Clerks'  Office  to  be  there 
.filed.* 

Formerly,  it  was  necessary  to  give  three  days'  notice  of  the  time 
and  place  of  the  examination  to  the  other  side.'  Now,  it  is  pre- 
sumed, forty-eight  hours  will  be  sufficient ;  but  the  notice  must 
also  state  the  name  and  description  of  the  witness  to  be  examined, 
and  the  time  and  place  of  examination.'' 

As  the  examination  of  witnesses  de  bene  esse  is  only  a  provi- 
sional measure,  to  guard  against  the  loss  of  important  evidence 
before  the  cause  is  in  a  state  in  which  a  regular  examination  can 
take  place,  it  is  the  duty  of  the  party  examining  to  take  the 
earliest  opportunity  to  examine^  in  the  ordinary  course,  and  if  he 
is  guilty  of  any  laches  in  so  doing,  the  benefit  of  the  examination 


1  Pearson  v.  Ward,  1  Cox,  177;  2  Dick. 
648;  Hope  v,  Hope,  3  Beav.  317,  822. 

2  Rowe  V. ,  18  Ves.  261. 

*  See  order  in  Hope  v.  Hope,  8  Beav. 
817 ;  but  Bee  form  of  order  in  Setbn,  1236, 
No.  2,  which  differs  as  to  the  notice.  The 
Btatate  of  Illinois  authorizes  a  person 
filing  a  bill,  before  i^sue  joined,  to  take 
depositions  substantiating  its  averments; 
and  without  an  order  to  that  effect,  he 
may  proceed  to  take  his  depositions  de 
bene  esse,    Doyle  v.  Wiley,  16  111.  576. 


^  Sects.  31,  82;  see  ante,  pp.  903,  904; 
and  see  Ord.  6  Feb.,  1861,  r.  11;  Cook  v. 
HhU,  9  Hare  Ap.  20. 

^  Office  copies  of  the  depositions  may 
be  obtained  at  that  office,  as  soon  as  they 
are  61ed.    Braithwaite's  Pr.  122. 

*  Tomkins  v.  Harrison,  6  Mad  815; 
M*Intosh  V.  Great  Western  Railway  Com- 
pany, 1  Hare,  828. 

7*0rd.  5  Feb ,  1861,  r.  22;  for  form  of 
notice  see  Vol.  III. 
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de  bene  esse  will  be  forfeited.^    In  the  Duke  of  Hamilton  v.  Mey-  C.xxn.§u. 
nal^^  however,  Lord  Hardwicke  made  an  order  for  the  publication  "*""    y     -^ 
of  depositions  taken  de  bene  esse^  although  the  original  bill  was 
filed,  and  the  examination  taken,  above  thirty  years  before  the 
cause  was  brought  to  an  issue ;  but  it  seems  that  this  was  done 
under  particular  circumstances,  and  that  the  delay  was  accounted 
for.    We  have  seen  before,'  that  in  the  instance  of  an  application 
to  examine  witnesses  de  bene  esse^  to  prove  a  case  against  infant 
defendants  who  were  in  corrtempt  for  non-appearance,  Lord  Eldon      • 
made  the  order,  upon  the  plaintifls'  expressly  undertaking  to  pro- 
ceed with  all  due  diligence  to  bring  the  cause  to    issue,  and  to 
examine  the  witnesses  in  chief. 

Depositions,  taken  de  bene  esse^  cannot  be  made  use  of  without  Onler  neces- 
an  order.    The  ordinary  course  of  the  Court  is  not  to  allow  of  S^TOritions. 
their  use  unless  the  witness  dies  before  issue  is  joined  in  the  cause, 
so  that  there  has  been  no  opportunity  to  examine  him  in  the  ordi- 
nary course ;  or  unless  he  is  at  a  great  distance,  so  that  it  is  impos- 
sible to  have  him  examined  again.    These,  however,  although  the 
usual,  are  not  the  only  cases  in  which  the  Court  will  order  deppsi- 
tions  taken  de  bene  esse  to  be  used.    It  is  in  the  discretion  of  the  Where  there 
Court  to  determine  whether  the  order  shall  be  made  or  not ;  and  £,^^wiity 
whenever  it  can  be  established,  to  the  satisfaction  of  the  Court,  ^^}  exami- 

t  1  •  t   m  •'■■'•••I  •.•  i»*  DEtion  in  chief 

that  there  is  a  moral  impoHsibility  m  the  examination  of  witnesses  can  take 
in  chief  taking  place,  it  will  make  the  order.  Therefore,  in  Qason  P^**** 
V.  Wordswortlut^  where  a  commission  was  sent  to  Sweden,  to  exam- 
ine witnesses  there,  which  the  Government  of  Sweden  refused  to 
permit,  the  Court  allowed  the  depositions  of  those  witnesses  who 
had  been  examined  de  bene  esse  to  be  read  at  the  hearing:  because 
it  was  morally  impossible  to  have  them  examined  in  chief.  So 
also  the  Court  has  permitted  depositions  taken  de  bene  esse  to  be 
read,  although  there  has  been  no  strict  proof  of  the  death  of  the 
witnesses :  because  the  length  of  time  which  has  elapsed  since  the 
depositions  were  taken,  has  afforded  a  just  ground  for  presuming 
them  to  be  dead.* 

Sometimes  the  Court  will  allow  depositions  taken  de  bene  esse  to  where  wit- 
be  made  use  of  upon  a  trial  at  Law,  on  the  ground  that  the  witness,  »««« ?°^»f 
though  alive,  will  be  unable,  from  age  or  sickness,  or  other  infirm-  at  Law. 
ity,  to  attend  at  the  trial.*    In  such  cases,  however,  the  more  usual 
course  is  (especially  where  there  is  any  doubt  whether  the  grounds 
upon  which  the  application  is  to  be  made  are  such  as  will  be  sufii- 

i  See  Foravth  «.  Ellice,  2  M'N.  &  G.  <  Anon.,  2  Yes.  497;  S.  C.  worn.  Dake 

209,  218;  overruling  S.  C.  7  Hare,  290.  of    Hamilton  v.  Meynal,  2    Dick.  788; 

s  2  Dick.  788 ;  S.  C.  worn.  Adod.,  2  Yea.  Marsden  v.  Bound,  1  Yern.  831 ;  see  also 

S.  497.  M*Intoeh  «.  Great  Western  Railway  Com' 

*  AnU,  p.  987 ;  Frere  v.  Green,  19  Yet.  panv.  7  De  G.  M.  &  G.  787. 

819.  •  Bradley  v.  Crackenthorp,  1  Dick.  18X 

4  2  Yea.  S.  826,  886;  Amb.  108. 
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cient,  in  a  Court  of  Law,  to  authorize  the  admission  of  the  evi- 
dence), to  make  an  order  that  the  officer,  in  whose  possession  the 
original  deposition  is,  shall  attend  with  it  at  the  trial,  m  order 
that,  if  it  should  be  proved  to  the  satisfaction  of  the  Court  of  hn 
that  the  witness  is  unable  to  attend,  the  depositions  should  be  ten- 
dered to  be  read :  *  it  being  the  province  of  the  Judge  who  tries 
the  cause  at  Law,  and  not  of  this  Court,  to  decide  on  the  admis- 
bility  of  the  evidence,  upon  the  facts  as  they  appear  before  biiiL* 
Upon  this  ground  the  Court  has  frequently  refised  to  make  so 
order  that  the  depositions,  taken  de  bene  esse,  of  a  witness  wiio 
was  alive,  though  sworn  by  affidavit  to  be  unable  to  attend  at  the 
trial  of  an  issue  at  Law,  should  be  read  at  the  trial.* 

Depositions  of  a  witness,  examined  de  bene  esscj  can  only  be  used 
for  the  purpose  of  supplying  the  want  of  an  examination  in  dad 
Applications  for  leave  to  use  them,  for  other  purposes,  have  beea 
refused.*  In  Pegge  v.  Bumdlf  an  application  was  made  to  the 
Court  to  allow  a  deposition  de  bene  esse  to  be  read  at  Law,  in  order 
to  confront  the  witness  and  invalidate  his  testimony  vum  vwe^ 
upon  a  new  trial,  on  the  ground  that  on  his  examination,  at  the 
first  trial,  his  evidence  differed  materially  from  what  he  had  befijre 
uniformly  declared  the  fact  to  be ;  and  as  the  case  made  in  snpport 
of  the  motion  was  a  very  strong  one,  and  abundantly  sufficient  t» 
justify  a  departtfre  from  the  strict  practice,  if  it  were  poenble  in 
any  case  to  dispense  with  it.  Lord  Thurlow  at  first  made  the  orier, 
but  upon  further  consideration,  and  before  the  order  waa  delivered 
out,  he  altered  his  opinion,  and  refused  it. 

An  order  for  leave  to  use  a  deposition,  taken  ck  bene  esse,  of » 
witness  dying  before  he  could  be  examined  in  chie^  may  be  ob- 
tained on  special'motion  with  notice,  supported  by  evidence  pror- 
ing  his  death,  in  the  ordinary  way.' 

Where  the  application  is  made  upon  the  ground  that  a  witoeai 
ia  gone  to  parts  beyond  sea,  or  upon  any  other  grounds,  it  most  be 
supported  by  an  affidavit  of  the  ^ts  relied  upon  as  the  foondadco 
of  the  application. 

The  proper  stage  of  the  suit  wherein  this  application  should  he 
made,  seems  to  be  after  the  closing  of  the  evidence,^  unless  it  is  in 
a  suit,  the  sole  object  of  which  is  the  examination  of  a  witness  dt 
bene  esse^  for  the  purpose  of  using  his  depositions  on  a  trial  at  Lav: 
in  which  case,  the  application  should  be  made  before  the  trial  of 
the  action.    The  party  moving  should  be  prepared  with  an  afr 


I  Andrews  v.  Palmer,  1  V.  &  B.  21; 
see  also  Ck>rbett  v.  Corbett,  ib.  885;  Palm- 
er «.  I>ord  Aylesbury,  16  Ves.  176;  At- 
torney'General  V.  Ray,  2  Hare,  518,  and 
form  of  order,  ib.  619,  n.;  Gompertz  v. 
Ansdeil,  1  Smith's  Pr.  876. 

'  Jones  V,  Jones,  1  Cox,  184. 


s  Hinde,  890. 

*  Cann  v.  Cann,  1  P.  Wms.  667. 
6  Cited,  Htnde,  891;  Pascfa.  17n. 
«  Hinde,  888;   for  fomui  of  aotiee  « 
motion  and  affidavit,  see  Yol'  III. 
.  7  Hinde,  888. 
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davit  of  service  of  the  notice  of  motion,  in  order  that,  if  the  other  C.xxn.  §  14. 
side  does  not  attend,  the  order  may,  notwithstanding,  be  obtained.^  "*- — >r — ' 

If  any  irregularity  be  discovered,  or  the  adverse  party  be  advised  Irregularity 
of  any  ground  of  objection  to  the  reading  of  the  depositions,  he  J^^Jj  advan- 
ehould  give  notice  in  writing  to  the  adverse  solicitor,  and  move  to'  t«ge.of  before 
discharge  the  order  immediately  upon  the  service  of  it,  or  on  the     ^^*' 
earliest  opportunity :  for-it  seems  that,  although  depositions  taken 
de  bene  esse  are  irregular,  yet  it  is  too  late  to  object  to  them,  on 
the  ground  of  irregularity,  at  the  hearing  of  the  cause ; '  and  on 
this  account,  when  the  time  between  the  closing  of  the  evidence 
and  the  hearing  of  the  cause  is  short,  the  Court  will  extend  it,  for 
the  purpose  of  allowing  the  party  an  opportunity  of  examining 
whether  the  depositions  are  regularly  taken  or  not.'    And  so,    • 
where  depositions  taken  de  bene  esse  are  read  at  the  hearing  of  the 
cause,  it  is  a  matter  of  course,  if  an  issue  is  directed,  to  order  them 
to  be  read  at  the  trial  of  the  issue,  notwithstanding  an  irregularity 
in  the  examination.^ 

With  respect  to  the  costs  of  examinations  de  bene  esse^  no  spe-  qq^^^^ 
cific  rule  appears  to  have  been  laid  down,  which  makes  any  dis- 
tinction between  them  and  the  costs  of  examinations  under  ordinary 
circunistances :  except,  indeed,  in  the  case  of  bills  filed  for  the 
purpose  of  having  witnesses  examined  de  bene  esse^  in  order  to 
render  their  evidence  available  on  a  trial  at  Law.  In  such  cases, 
it  is  presumed,  the  costs  must  be  regulated  by  the  rule  of  the  Court 
with  regard  to  bills  of  a  similar  description,  namely,  bills  to  examine 
witnesses  inperpetuatn  rei  memoriani :  in  which  case,  a  defendant 
is  entitled  to  apply  for  his  costs  immediately  after  the  examination 
of  the  witnesses  has  been  perfected,  upon  the  simple  allegation  that 
he  did  not  examine*  any  witnesses  himself.^  It  may  be  mentioned, 
that  in  Dew  v.  Clarke^  where  the  plaintiff  had  filed  a  bill  for  the 
purpose  of  obtaining  the  examination  of  witnesses  de  bene  esse  in 
aid  of  a  proceeding  at  Law,  and  ol>tained  an  order,  exparte^  for  the  ^ 
examination  of  such  witnesses,  but  afterwards  the  bill  was  demurred 
to,  and  the  demuirer  allowed,  the  Court,  besides  the  usual  costs  of 
the  demurrer,  allowed  the  defendant  his  costs  of  the  examination, 
but  not  those  occasioned  by  his  cross-examination  of  the  witnesses. 

i  For  form  of  affidavit,  see  Vol.  III.  <  Foulds  v.  Blidelej,  1 Y.  &  B.  188 ;  poai^ 

s  Dean  and  Chapter  of  Ely  v.  Warren,  Chap.   XXXIV.  \  4,  BiU$  to  PerpUuaU 

2  Atk.  l«9;  Hinde,  289.  Tetlimony;  Morgtm  &  Darej,  63, 149. 

<  Gordon  v.  Gordon,  1  Swanst.  171.  •  1  S.  &  S.  Iu8,  118. 
4  Jb.  166. 
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Section  XV. — Demurrers  by  Witnesses, 


How  a  wit- 
ness can  pro- 
tect himself. 


Grounds  on 
which  he 
may  protect 
himself. 


1.  That  the 
answer  mav 
subject  wit- 
ness to  pun- 
ishment, or  to 
forfeiture. 


2.  That  the 
answer  may 
lead  to  a 
breach  of 
professional 
confidence« 


A  witness  examined  before  an  Examiner  maj  protect  himself  br 
demurrer,  from  answering  any  questioii  to  which  he  has  a  legal 
objection.^  The  word  "  demurrer,''  however,  is  not,  in  this  ifi- 
stance,  used  in  a  very  appropriate  sense :  since  it  here  agnifiei 
merely  the  witness's  tender  of  reasons  why  he  should  not  an^er 
the  question  ;  ^  and  is  not,  like  a  demurrer  in  pleading,  confined  to 
the  facts  appearing  upon  the  record,  but  states  the  facts  open 
which  the  witness  relies  as  the  ground  of  his  objection. 

The  grounds  upon  which  a  witness  may  protect  himself  from 
answering  are,  principally :  1.  That  the  answer  may  subject  him 
to  pains  and  penalties,  or  to  a  forfeiture,  or  something  in  the  Datuie 
of  a  forfeiture ;  2.  That  he  cannot  answer  the  question  without  i 
breach  of  professional  confidence. 

1.  With  respect  to  the  first  ground  of  objection,  namely,  thit 
the  answer  may  expose  the  witness  to  pains  and  penalties,  or  to  a 
forfeiture,  or  something  in  the  nature  of  a  forfeiture,  the  reader  is 
referred  to  a  former  part  of  this  Treatise,*  where  the  privilege  of  i 
defendant,  to  be  protected  from  making  the  discovery  required  bj 
th/ebill  on  this  ground,  has  been  discussed.  It  will  be  there  foaod. 
that  the  privilege  in  such  cases  arises  from  an  acknowledged 
principle  of  Law,  that  no  man  is  bound  to  answer,  so  as  to  subject 
himself  to  punishment ;  and  as  this  principle  is  applicable  as  well 
to  witnesses  as  to  defendants,  the  rules  which  are  there  found  laid 
down  with  regard  to  its  application  to  the  latter  case  are  equally 
applicable  to  the  former.* 

2.  The  rules  of  exemption  from  discovery5  on  the  ground  of  pro- 
fessional confidence,  proceed  upon  the  same  principles  as  are  ap- 
plicable to  the  case  of  defend^ts ;  and  the  reader  is,  theretbre, 


M6  &  16  Vic.  c.  86,  §  83.  A  witness 
may,  on  assigning  cause,  demur  to  the 
questions  propounded  to  him ;  upon  which 
ttie  examination  must  be  suspended  until 
the  Court  decides.  Winder  v.  Diflen- 
derffer,  2  Bland,  166.  Counsel  have  no 
right  to  advise  a  witness  that  he  is  not 
bound  to  answers  pMriicuiar  inierro^tory. 
It  is  the  duty  of  the  Examiner  to  mform 
a  witness  of  his  legal  rights.  Tsylor  v. 
Wood,  2  Edw  Ch.  94;  I  Hoft  C'h.  Pr. 
466.  A  witness  who  demurs  to  a  question, 
is  not  the  proper  person  to  bring  it  before 
the  Coun.  It  the  party  putting  the  ques- 
tion does  not  ask  •  tor  an  attachment,  nor 
in  any  way  bring  the  point  before  the 
Court,  no  one  ehe  can.  The  question 
will  be  considered  as  wnived,  or  the  de- 
murrer well  taken,  unless  he  who  puts  the 


question  persists  in  it,  and  takes  nKisva 
to  have  tne  demurrer  disponed  cL  Mo*- 
att  V.  Graham.  1  Edw.  Ch.  IS. 

2'Ptiikhuist  v.  Lowten,  2  Swanat.  IM, 
208. 

S  Ante,  p.  662. 

4  See  2  Fhil.  on  Evid.  467  et  *ff  ;  Tuy- 
lor  on  Evid  §  1308  et  teq. ;  Best  on  Evii 
§  126  et  teq. ;  Gresley  on  Evid  bO  tttr^; 
Osb4.»rne  r.  The  linden  I>ock  C<«ip«By' 
10  Exch.  698  701;  1  Jur.  N.  S. «:  S^i^ 
bottom  V.  'Adkins,  8  Jur.  N.  $.  631:  5  V- 


J.  820;  6  Jur.  N.  S  779;  Ex ptait  Ker- 
nandez,  10  C.  B.  N.  S.  8,  89,  40;  T  Jar. 
N.  2>.  67L 
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referred  for  information  upon  this  head  to  a  former  portion  of  this  C.XXII.§15. 
Treatise,  where  these  rules  have  been  discussed  with  reference  to  "*- — y — -^ 
the  protection  of  a  defendant  from  answering  the  bill.^  It  may, 
however,  be  noticed  here,  that  the  refusal  of  a  client  to  allow  his 
solicitor  to  disclose  professional  communications  is  not  a  reason 
for  treating  him  as  if  he'  had  kept  a  material  witness  out  of  the 
way,  or  refused  or  prevented  the  production  of  a  .document  in  his 
'possession.^  , 

Where  the  witness  is  served  with  a  stibpcena  duces  tecum  to  pro-  Demurrer 
duce  a  deed  or  other  document,  and,  upon  beincc  asked  to  produce  ^^^  "^t^ 

Mirv  wncP6 

it,  objects  to  do  so,  cither  upon  the  ground  of  his  having  an  interest  witneBa 
in  the  deed,  or  upon  any  other  ground,'  he  may  refiise,  without  a  p^duoe  a* 
formal  demurrer.    The  course  to  be  adopted  by  the  party  seeking  document 
production,  in  such  case,  is  to  move,  on  notice  to  the  witness,  that  tubpcma  duces 
he  do  attend  and  produce  the  deed,  and  pay  the  costs  occasioned  ^<^«'»' 
by  his  previous  refusal :  upon  the  hearing  of  which  motion,  the 
Court  will  decide  whether  the  reasons  alleged  by  the  witness,  for 
bis  refusal,  are  satisfactory  or  not.^ 

The  question  or  questions  put,  i^id  the  demurrer  or  objection  of  Form  of 
the  witness  thereto,  must  be  taken  down  by  the  £xaminer,*  on  <*«™"'™'' 
paper,  separate  and  distinct  from  the  evidence ;  but  there  does  not 
seem  ever  to  have  been  any  particular  form  for  a  demurrer  by  a 
witness."  The  witness  should  state  clearly  the  grounds  of  his-  re- 
fusal to  answer ;  thus,  a  witness,  demurring  on  the  ground  that  his 
answer  would  violate  the  confidence  reposed  in  him  as  a  solicitor, 
must  name  the  paily  to  whom  he  was  solicitor.''  He  must  also 
swear  that  the  facts,  from  the  discovery  of  which  he  desires  to  be 
protected,  came  to  him  in  his  capacity  of  solicitor  to  a  particular 
person  :  for  a  solicitor,  like  any  other  witness,  is  bound  to  discover 
all  secrets  of  his  client  w^hich  he  did  not  come  to  the  knowledge  of 
in  his  relation  of  solicitor  to  his  client."  It  must  also  appear,  that 
the  knowledge  came  to  him  in  the  character  of  a  professional  ad- 
viser, and  in  such  character  only ;  and,  therefore,  where  a  denmrrer 
stated  that  the  witness  was  the  attorney  or  agent  for  a  person,  it 

1  AnUy  pp.  571  et.  seq,  716,  716;  see  also 
Greenuugh  v.  Ga-kell,  1  M.  &  K.  bb.  101; 
C.  P.  C«'Op.  t.  Brou|(h.  9G;  Lord  Wal>ing^ 
hum  V.  Guooricke,  8  Hare,  122,  IbU;  Gore 
r.  Kiiwserf  5  Oe  G.  &;  S.  30;  S.  U.  nom.  Goi  e 
r.  Uarriv,  15  Jur.  110b ;  Carpmael  v.  Powis, 
1  Phil.  Gb7;  9  Bear.  16;  Ibomas  v.  Kaw- 
liugH,  27  Benv.  140;  5  Jur.  N.  S.  667; 
Marsh  v.  Keith,  1  Dr.  &  S.  342  ;>6  Jur.  N. 


•  %>ejiiworiD  V.  lAoyQj  lu  n.  l*.  v^a. 
5b9;  10  Jur.  N.  S.  961;  and  see  Tnylor 
on  Kvid.  §  101;  Bolton  v.  CorporHtioo  of 
LiTerpool,  1  M.  &  K.  b8,  94,  96. 


<  Such  as,  that  the  production  of  it  may 
prove  him  to  be  guilty  ol  a  crime:  see 
Parkhurtt  v.  i^wteu,  2  Swrnist.  214. 

*  Bradshaw  v.  Brad»haw,  1  K.  &  M. 
868;  Hope  v.  Liddell,  20  Beav.  488,  489; 
1  Jur.  N.  S.  665;  7  De  G.,  M.  &  G.  881. 
For  furm  of  notice  see  Vol.  Hi. 

^  16  &  16  Vic.  c.  80,  §  33.  Fur  the 
former  practice,  t^ee  Tippms  v.  Coates,  6 
Hare,  16;  11  Jur.  1075;  aud  for  lomial 
parts  of  the  demurrer,  see  Vol  111. 

0  Morris  v,  WiIIihoi^,  2  Moll.  842. 

^  ParkhuD't  v.  Lowten,  2  Swuist.  201. 

8  Merman  v.  hhaw,  4  Mad.  64,  68; 
Thomas  v.  Kawlings,  27  Beav.  140;  6  Jur. 
N.  ».  667. 
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EYIDENGE. 


c.xxn.§i5. 


Must  be  upon 
oath. 


Hast  be  filed. 


How  Mt 
down  for 
hearing. 

Service  of 
order  to  set 
down. 


Orermling 
demtUTerj 


without 
prejudice  to 
another; 


or  partially. 


wafi  considered  not  to  be  sufficiently  precise :  for  an  agent  may  be 
only  a  steward  or  servant.^ 

In  taking  down  a  demurrer,  the  Examiner  ought  to  take  the 
witness's  statement  upon  oath ;  and  it  was  held,  under  the  former 
practice,  that  where  this  was  not  done,  the  demurrer  must  be  sup- 
ported by  affidavit :  as  it  is  necessary  the  Court  should,  in  some 
way  or  other,  have,  the  sanction  of  an  oath  to  the  facts  on  which 
the  objection  is  founded.*  ^  . 

The  demurrer  is  transmitted  by  the  Examiner  to  the  Record  and 
Writs  Clerks'  Office,  and  there  filed ;  ■  and  an  office  copy  should  be 
taken  by  the  party  to  the  cause  who  put  the  question  objected  to.* 
The  demurrer  may  then  be  set  down  for  hearing,  under  an  order 
of  course,  to  be  obtained  on  petition,  in  like  manner  as  demurrers 
to  bills ;  *  and  the  validity  of  the  demurrer  will  be  decided  by  the 
Court.'  The  order  to  set  down  the  demurrer  need  only  be  served 
on  the  witness  demurring,^  except  where  the  witness,  being  the 
solicitor  of  the  party  in  the  cause,  claims  privilege  on  behalf  of  his 
client :  in  which  case,  it  would  seem,  the  client  should  also  be 
served  with  the  order.* 

If  the  Court,  upon  argument,  considers  the  demurrer  to  be  bad, 
it  will  overrule  it:  in  which  case,  an  order  will  be  made  that 
the  witness  attend  the  Examiner,  imd  be  examined,  or  stand 
conunitted.^ 

Sometimes,  however,  where  the  ground  for  overruling  the  de- 
murrer has  been  its  informality,  and  the  Court  has  considered  that 
the  witness  may  have  a  good  reason  to  be  excused  firom  answering, 
it  has  ordered  the  demurrer  to  be  overruled,  without  prejudice 
to  the  witness,  upon  his  re-examination,  objecting  or  demurring  to 
the  question,  as  he  may  be  advised,  upon  such  grounds  as  he  shall 
state  in  such  objection  or  demurrer.^^ 

Sometimes  the  Court  will  allow  a  demurrer  partially ;  thus,  in 
Davis  V.  IteicQ^  where  a  demurrer  was  put  in  to  two  interrogsr 
tories.  Sir  Lancelot  Shadwell  V.  C.  allowed  the  demurrer  as 
to  one,  and  part  of  the  other ;  and  directed  that  half  the  costs 
should  be  paid  by  the  witness :  in  analogy  to  the  practice  when 


1  Vaillant  r.  Doderaead,  2  Ark.  524; 
and  see  Keid  v.  Langlois,  1  M''N.  &  G. 
627,687;  14  Jur.  467. 

2  Parkhurst  v.  Lowten,  2  Swanst  201 ; 
Morgan  v.  Shaw,  4  Mud.  64;  Bowman  o. 
Kodweil,  1  Mad.  266;  Davis  v.  Keid,  6 
Siin.  448 ;  lioodale  v.  liawthom,  4  De  6. 
&  S.  U7.  Ah  to  tiie  course,  where  a  wit- 
ness summoiieU  before  a  Chief  Clerk  re- 
fuses to  be  ttwom,  see  The  Electric  Tele- 
graph Company  of  Ireland,  Ex  parte 
Buiin,  24  Beuv.  137;  8  Jur.  N.  S.  lUlB. 

>  16  &  16  Vic  c.  »6,  §  88. 

4  Braithwaite's  Pr.  689. 

*  Braithwaite'fl  Pr.  689;  oMte,  p.  594. 


For  form  of  order  to  set  down,  see  Seton, 
1257,  No.  10;  and  for  fonn  of  petition,  see 
Vol.  HI. 

6  15  &  16  Vic  c.  86,  §  88. 

7  Braithwaite's  Pr.  589;  6  Hare,  22,24. 

8  Marriott  v.  Anchor  Reversiouaiy 
Company  (Limited),  8  Giff.  804;  8  Jur. 
N.  S.  61^  and  see  Tippins  v.  Coates,  6 
Hare,  16,28;  11  Jur.  1075. 

V  Parkhurst  v.  Lowten,  2  Swanst.  206, 
206. 

^<*  Morgan  v.  Shaw,  and  Parkhurst  v. 
Lowten,  ubi  gup. 

11  5  Sim.  448,  448. 
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two  exceptions  are  taken,  one  of  which  sncceedB  and  the  other  C.XXtl.§i6. 
fails.  *""   V — -^ 

Instead  of  setting  down  the  demurrer  for  hearing,  the  party  who  Motion,  that 
asked  the  question  objected  to  may  move  that  the  witness  may  JJ^jJl^^tije 
attend  the  Examiner  at  his  own  expense,  and  be  further  examined.  Examiner 
Notice  of  this  motion  must  be  served  upon  the  witness.*     Upon  ***"*' 
hearing  this  motion,  the  Court  either  allows  the  objection ;  *  or 
directs  the  witness  to  attend  before  the  Examiner  at  his  own 
expense.* 

The  costs*  of  and  occasioned  by  the  demurrer,  or  objection,  are  q^^^^ 
in  the  discretion  of  the  Court ;  ^  and  will  be  disposed  of  at  the 
hearing  of  the  demurrer  or  motion :  the  general  rule  being,  that 
they  follow  the  result.* 


Section  XVI. — Publication, 


Publication,  in  a  legal  sense,  is  the  open  showing  of  depositions,  what* 
and  giving  copies  of  them  to  the  parties,  by  the  clerks  or  Exam- 
iners in  whose  custody  they  are.* 

By  the  Orders  of  the  Court  the  depositions  of  witnesses  are  not 
to  be  disclosed  by  any  of  the  persons  before  whom  they  were  taken 
or  by  their  clerks,  but  are  to  be  closely  kept,  if  taken  in  town,  by 
the  Examiners  at  their  office ;  if  by  commissioners  in  the  country, 
by  the  sworn  clerk  to  whom  the  commission,  after  its  execution, 
was  delivered,  until  publication  passes. 

We  have  seen  that  now,  under  the  Orders  of  May,  1845,  publi-  At  what  time, 
cation  is  to  pass  without  rule  or  order  on  the  expiration  of  two  '^P^F  ^^®'' 
months  after  the  filing  of  the  replication,  unless  such  time  expires 
in  the  long  vacation  or  is  enlarged  by  order.^    And  that  if  the 


1  Be  ABton,  27  Beav.  474;  6  Jar.  N.  S. 
616;  4  De  G.  &  J.  820;  6  Jur.  N.  S.  779; 
Marriott  o.  Anchor  KaverAionary  Compa- 
ny (Limited ),  8  Giff.  804;  8  Jur.  N.  S. 
51.  As  to  service,  where  the  witness  is 
a  solicitor  claimiug  privilege  for  his  client, 
see  ^id, ;  ante,  p.  944.  For  form  of  notice, 
see  Vol.  111. 

^  Marriott  o.  Anchor  Reverdionaiy  Com- 
pany ( Limited),  vbi  n^. 

>  Re  Aston,  ubi  $up. 

«  15  &  16  Vic  c.  86,  (  88;  and  see 
Sawyer  v,  Uirchmure,  8  Al.  &  K.  572; 
Laiiglfj  9.  Fisher,  5  Beav.  448;  7  Jur. 
164;  14  L.  J.  N.  b.  Ch.  802,  L.  C. 

s  Wnght  V.  Wilkin,  4  Jar.  N.  S.  627, 
V  C.  K. ;  Lee  V.  liummertcm,  12  W.  K. 
975,  V.  C.  K. 

8  Prac.  Keg.  858. 

T  11th  Ord.  May,  1845.  In  Ma^sachu- 
aett«,  the  opening  and  filing,  in  the  Cleik's 
office,  a  deposition  taken  in  a  salt  in  Chun- 
VOL,  I.  60 


ceiy.  is  equivalent  to  a  publication  in  the 
English  practice.     A  piarticalar  rule  for 

Eublication  is  not  necessary.  Charles 
iver  Bridge  v.  Warren  Bridge,  7  Pick. 
844.  In  Maryland,  there  is  no  publication 
of  depositionv,  but  all  obiections  are  open, 
and  may  be  taken  at  the  neaiing.  Strike's 
Ca.*>e,  1  Bland,  96.  hj  Rule  69  of  the 
Equity  Rules  ot  the  Supreme  Court  of  the 
United  States,  it  is  provided  that  '*  imme- 
diately upon  ihe  return  of  the  commissions 
and  depositions  contHining  the  testimony, 
into  the  Clerk *s  office,  publication  thereof 
may  be  ordered  in  the  Clerk's  office  by 
any  Judge  of  the  Court,  upon  due  notice 
to  the  parties,  or  it  may  be  enlarged,  as  he 
may  deem  reasonable  under  h11  the  cir- 
cumstances. But  by  consent  of  the  parties, 
publication  of  the  testimony  may  at  any 
time  pH»)  in  the  Clerk's  office,  such  con- 
vent being  in  writing,  and  a  copy  thereof 
entered  in  the  order  book,  or  indorsed 
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EVroENCE. 


C.XXII.§16. 


Former 
pmctice. 


Rule  to  pass 
publication. 


Rule  to  pm- 
duco  wit- 
nesses. 


When  publi- 
catioh  passed. 


Applications 
to  enlarge: 
when  made. 


two  months  aftcx  the  filing  oftthe  replication  expire  in  the  long 
vacation,  publication  is  to  pass  on  the  second  day  of  the  ensuing 
Michaelmas  Term,  unless  the  time  is  enlarged  by  order.^  And 
that,  "  if  the  time  is  enlarged  by  order,  publication  is  to  pass  with- 
out rule  or  order,  on  the  expiration  of  the  enlarged  time,  unless 
the  enlarged  time  expires  in  the  long  vacation,  in  which  case  pub- 
lication is  to  pass  without  rule  or  order  on  the  second  day  of  the 
ensuing  Michaelmas  Teirm,  unless  the  time  is  further  enlarged  by 
order."  ' 

As  these  Orders  fix  precisely  the  time  at  which  publication  is  in 
all  cases  hereafter  to  pass,  ii  will  not  be  necessary  to  enter  at 
length  into  the  details  of  the  practice  by  which  the  time  of  publi- 
cation has  hitherto  been  determined. 

It  is  desirable,  however,  to  state  that  before  these  Orders  came 
into  operation  publication  passed  either  by  consent  or  rule. 

A  rule  to  pass  publication  was  in  the  nature  of  an  order  of  the 
Court,  directing  that  publication  should  pass  unless  cause  was 
shown  by  the  other  side.  Before  a  rule  to  pass  pubUcation  could 
be  entered,  it  was  necessary,  in  most  cases,  that  th^re  should  have 
been  a  previous  order  or  rule,  called  a  nde  to  prod/uce  vntnesses. 
This  rule,  which  was  in  fact,  a  notice  given  by  one  side  to  the  other 
to  proceed  with  the  examination  of  his  witnesses,  was  sometimes 
called  the  ordinary  rule. 

When  the  prescribed  period  firom  the  date  of  the  rule  to  pass 
publication  expired,  publicatioil  passed  as  of  course,  imless  the 
Examiner  or  the  clerk  in  whose  custody  the  depositions  were,  had 
been  served  with  an  order  to  enlarge  publication;  or  unless  a 
commission  had  been  issued  at  the  instance  of  a  defendant^ 
under  the  provisions  of  the  17th  Order,  for  the  examination  of 
witnesses  in  the  country,  the  time  allowed  for  the  return  of  which 
had  not  expired,  in  which  case  publication  was  directed  by  the 
17th  Order,  to  stand  .enlarged  until  the  commission  was  re- 
turnable. 

The  recent  Orders  of  May,  1845,  do  not  appear  to  have  made 
any  alteration  in  the  practice  according  to  which  applications  of 
this  kind  are  hereafter  to  be  made;  but  care  must  be  taken  in 
ftiture  in  every  case,  that  the  application  to  enlarge  publication 
be  made  before  the  expiration  of  two  months  from  the  filing  of  the 


upon  the  deposition  or  teatimony."  A 
commission  may  be  opened  by  a  Judge  in 
vacation  in  New  Jersey.  Den  v.  Wood,  6 
Halst.  62.  It  is  a  fatal  objection  to  a  dep- 
osition taken  under  the  Judiciary  Act  of 
1798,  c.  20,  §  80,  thttt  it  was  opened  out 
of  Court  Beale  v.  Thompson,  8  Cranch, 
70.  A  deposition  opened  by  mistake  out 
of  Court,  may  be  received  and  filed  in 
Maine  on  afe  davit  of  the  hct.     Law  v. 


Law,  4  Greenl.  167.  In  Massachusetts,  a 
deposition  taken  under  a  commission^  so 
opened,  may  be  used  in  the  discretion  of 
the  Court,  notwithstanditig  the  rule,  that 
**  all  depositions  shall  be  opened  nna  filed 
with  the  Clerk."  Burrell  v.  Andtews,  16 
Pick.  661;  Goff  v.  Goff,  I  Pick.  476. 

1  112th  Ord.  May,  1846. 

s  lldth  Ord.  May,  1846;  Moody  9. 
Payne,  8  John.  Ch.  294. 
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replication.^  If  this  period  has  expired,  it  would  appear,  from  the  C.XXII.  §  16. 
old  practice,  that  the  Master  itas  no  longer  jurisdiction  to  allow 
any  further  examination  of  witnesses,  as  any  subsetjuent  applica- 
tion, although,  in  form,  one  to  enlarge  publication,  is  in  effect  one 
for  leave  to  examine  witnesses  notwithstanding  publication  baa 
passed.^ 

It  has  before  beeii  stated,,  that  the  Master  has  no  jurisdiction  whenappli- 
to  allow  of  the  further  examination  of  witnesses  after,  the  period  P*^®'*™*^!® 
has  arrived  at  which  publication,  according  to  the  general  Order,  Ucation  has 
passes.'  P««^- 

The  Orders  of  May,  J 845,  have  now,  as  we  have  seen,  changed  Under  Onlora 
the  manner  in  which  publication  passes,  and-it  remains  to  be  seen  ©^  May,  1S46. 
whether  hereafter  any  terms  or.  conditions  will  be  annexed  to  the 
order  to  enlarge  publication. 

Hitherto  in  most  cases  publication  would  have  been  enlarged, 
and  a  party  have  had  an  opportunity  given  him  of  examining  wit- 
nesses, even  though  publication  had  been  enlarged  by  a  precedent  j^fter  one 
order,  if  any  ground  for  doing  it  was  shown  and  verified  by  affi-  ^^^^  ^^  ^- 
davit ;  *  as  where  witnesses  resided  in  parts  of  the  kingdom  at  any 
distance  from  each  other,  or  where  the  party  applying  had  not  been 
able  to  examine  all  his  witnesses  under  a  joint  commission,  exe- 
cuted in  the  cause,  by  reason  of  some  of  the  witnesses  residing  at 
a  great  distance  from  the  party,  and  others  at  a  great  distance  from 
the  place  of  executing  the  commission ;  or  where  witnesses  have 
refused  or  neglected  to  attend  before  the  commbsioners ;  or  by 
any  accident  have  not  been  examined  at  the  execution  of  the  com- 
mission.* In  Barnes  v.  Abrant^  publication,"  though  often  enlarged 
before,  was  enlarged  again  in  order  to  enable  the  defendant  in  a 
•  tithe  cause  to  search  for  records  in  the  Vatican  upon  affidavit  as  to 
the  probability  of  success  there. 

Under  the  practice  before  the  Orders  of  1845  came  into  oper-  '^^encom- 
ation,  \*hen  any  of  the  parties  were  desircfus  of  obtaining  a  com-  mission 
mission   returnable   at   a  period    subsequent  to    that    at  which  made  return- 
publication  would  have  passed,  the  proper  course  seems  to  have  *^®  ***"tim 
been  first  to  aj)ply  to  the  Master  to  enlarge  publication,  and  then  of  pubhca- 

tfon. 

1  To  enlarge  publication  is  to  stay  or  '  In  New  Jersey,  if  either  party  cannot 
postpone  the  rule  for  passing  publication,  complete  his  testimony  witnii)  the  pre- 
and  a  motion  for  that  purpose  may  be  siribed  period,  h:s  time  may  be  enlarged 
f^ranted,  on  reasonable  cause  shown;  but  upon  lAotion,  on  notice  served  before  the 
thiit  is  ven*  different  irom  a  motion  to  expiration  of  said  time,  for  reasons  verified 
examine  witnesses  after  publication  has  by  proof  satisfactory  to  the  Chancellor, 
actually  passed  Hamersley  v.  Lambert,  The  time  limited  tor  taking  testimony 
2  John..C;li.  432 ;  yM«<,  p.  948,  note.  It  is  not  shall  not  be  extended,  except  by  written 
of  course  to  enlnrge  the  rule  to  pass  publi-  consent,  or  Ly  order  of  the  Court,  made 
cation,  and  it  will  be  refused  wnere  there  npon  notice.    Kules  66,  67. 

has  been  great  delay.    Underbill  v.  Vun  ^  Hinde,  883 ;  Moodv  0.  Learning,  1  Mad. 

Cortlandt,  1  John.  Cb.  500.  86. 

2  Can-  9.  Appleyiird,  2  M.  &  C.  476;  <  Hinde,  388. 
Anon,  6  Beav.  92;  Strickland  o.  Strick-  •  8  Mad.  108. 
land,  4  Beay.  146. 
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Where  a 
cro89-bill 
filed. 


C.XXII.§16.  an  order  might  have  been  obtained  from  the  Court  for  the  com- 
mission.^ The  same  practice  appears  to  continue,  except  that  now 
the  Master  has  jurisdiction  to  hear  applications  for  additional 
commissions,  and  to  determine  questions  relating  thereto. 

Where  a  cross-bill  has  beeft  filed  before  the  original  suit  haa 
been  proceeded  in,  and  the  defendant  to  the  cross-suit  (wlio  is  the 
plaintiff  in  the  original  suit)  has  not  put  in  an  answer  to  the  cross- 
bill, the  plaintiff  in  the  cross-suit  may  have  publication  enlai^ged 
in  the  original  suit  till  a  fortnight  after  the  answer  to  the  crof5»-bill 
shall  have  come  in,  as  the  discovery  afforded  by  such  answer  may 
be  of  service  to  him  in  framing  his  interrogatories.*  But  we  have 
before  seen,  that  if  publication  has  been  allowed  to  pass  in  the 
original  suit,  witnesses  can  no  longer  be  examined  in  the  cross- 
cause  couceming  matters  in  issue  in  the  original 'one.' 

It  seems,  however,  that  after  proceedings  have  been  taken  in  the 
original  cause,  publication  can  only  be  enlarged  where  the  defend- 
ant in  the  cross-cause  is  in  contempt,  unless  a  special  case  is  made. 
In  Cook  V.  Broonihead^^  where  the  cross-bUl  wa«  not  filed  till 
after  a  rule  to  pass  publication  had  been  entered  in  the  original 
suit,  and  the  defendant  in  the  cross-suit  was  not  in  contempt, 
a  motion  by  the  plaintiff  in  the  cross-suit  to  enlarge  publication, 
which  was  not  founded  upon  any  special  grounds,  was  refused  with 
costs.* 

It  may  be  mentioned  here,  that  the  Court  of  Exchequer  has  de- 
termined, that  an  order  to  enlarge  publication  till  the  coming-in 
of  the  answer  in  a  cross-cause,  shall  not  be  granted,  unless  upon 
affidavit  of  the  truth  of  the  facts  stated  in  the  cross-bill,  and  that 
the  answer  may  furnish  a  good  defence  to  the  original  bill.*  It 
is  not  necessary,  however,  that  such  affidavit  should  be  made 
by  the  party  himseli^  but  if  made  by  his  solicitor,  it  will  be 
sufficient.' 

Sometimes,  when,  by  accident  or  surprise,  publication  passes 
before  a  paity  has  examined  his  witnesses,  and  there  has  been  no 
blamable  negligence,  publication  will  be  enlarged  ®  even  after  the 


In  a  cross 
caose 


After  pablica- 
tion  has 
passed. 


1  Mauod  v.  Allies,  4  M.  &  C.  503. 

B  Cr&»wick  V.  Creswick,  1  Atk.  291 ;  see 
also  Ramkissenseat  v.  Barker,  1  Atk.  19. 

8  Pascall  c.  Scoit,  1  Ph.  110. 

4  16  Ves.  138. 

B  See  Uiiderhill  r.  Van  Cortlandt,  1  John. 
Ch.  600 ;  Gruverneur  v.  Elmendort*,  4  John. 
Ch.  857 ;  Field  v.  Schiefi'elin,  7  John.  Ch. 
250. 

6  Edwards  v.  Morgan,  11  Pri.  939. 

7  Lowe  V.  Firkins,  M*Lel.  10;  18  Pri. 
21,  S.  C. 

8  The  time  for  publication  will  be  en- 
larged, or  more  properly,  the  time  for 
taking  testimony  will  be  enlarged,  after 
publication  passed,  though  not  in  fact  made 


according  to  the  rules  of  the  Court,  pro- 
vided some  good  cause  is  shown  therefor 
upon  affidavit,  as  surprise,  accident,  or 
other  circuuisTances,  which  repel  the  pre- 
sumption of  iHches.  The  affidavit  is  indis- 
pensable except  in  cases  of  tiaud  practised 
Dv  the  other  party.  Wood  «.  Mann,  2 
Sumner,  816.  In  Hamersley  v.  Lambert, 
2  J«>hn.  Ch.  482,  it  was  held,  that  after 
publication  witnesses  cannot  be  examined 
unless  under  very  special  circumstanoes. 
See  al«o  Harae^^ley  v.  Brown,  2  John.  Ch. 
428.  The  deposition  of  a  witness,  whose 
examination  was  not  closed  until  after 
publication  bad  passed,  was  allowed  to  be 
read ;  he  having  been  croes-examined  by 
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depositions  have  been  delivered  out,  upon  affidavit  that  they  have  cxxn.  §  16. 

not  been  read.     Such  an  order,  however,  cannot  be  made  *  except  "*"" — y ^ 

upon  application  to  the  Court  itself,'  nor  unless  some  cause  is 

shown  why  the  witness  was  not  examined  before.    And  it  is  a  rule  Upon  mffi- 

of  the  CJourt,  that  the  party,  as  well  as  his  solicitor,  must  make  ^^^c., 

oath  that  they  have  never  seen,  read,  nor  been  informed  of  the  ^  not  seen 

contents  of  the  depositions  taken  in  the  cause,  nor  will  they,  Ac,  tions.* 
till  publication  is  duly  passed.* 

An  instance  is  mentioned  in  the  books,  having  occurred  in  Lord  Granted  in 

one  cAse  fi^itn~ 

Somers's  time,  in  which  the  Court  granted  an  order  to  enlarge  out  the  luual 
publication  after  it  had  actually  passed,  although  the  rule  of  the  •ffi^^i*- 
Court  above  stated  could  not  be  complied  with ;  but  in  that  case 
the  solicitor  on  the  other  side,  being  an  artful  man,  having  pro- 
cured copies  of  liis  client's  depositions,  immediately  went  with 
them  to  the  adverse  solicitor,  and  showed  him  the  depositions,  and 
read  them  over  to  him ;  the  solicitor,  being  ignorant  of  the  rule, 
told  him  he  must,  notwithstanding,  have  an  opportunity  of  exam- 
ining his  witnesses,  and  soon  after  took  his  witnesses  to  the  Ex- 
aminer's office,  where  he  was  told  they  could  not  be  examined, 
because  publication  was  passed  and  the  depositions  delivered  out. 
The  solicitor,  surprised  at  this,  went  to  his  clerk  in  Court  to  know 
what  he  was  to  do,  and  told  him  the  whole  story,  which  being  laid 
before  the  Court,  it  enlarged  publication,  and  gave  the  party  an 
opportunity  to  examine  his  witnesses,  and  the  adverse  party  nar- 
rowly escaped  commitment  for  his  misconduct.* 

Where  a  defendant  obtained  an  order  to  enlarge  publication  Publication 
upon  an  allegation  that  it  had  not  passed,  which  was  untrue,  the  ^^^^Jtrue^" 
order  was  held  to  be  informal,  and  an  application,  upon  the  usual  allegation, 
affidavit,  that  publication  might  be  again  enlarged,  or  the  evidence  *°  ^ 
taken  under  the  informal  order,  read  at  the  hearing  of  the  cause, 
was  dismissed  with  costs.* 

It  seems  that  the  Court  will  not  only  enlarge  publication,  upon  CommisBion 
the  proper  affidavits,  after  publication  has  actually  passed,  but  it  pJSucation.  "^ 
wiU,  if  a  proper  case  is  made,  even  grant  a  second  commission  to 
examine  witnesses,  upon  being  s^itisfied,  by   affidavit,   that  the 


the  opposite  pArQr«  tnd  no  actual  abuse 
appeMring;  but  such  practice  w  irregulnr. 
Underbill  v.  Van  Cortlandt,  3  John.  Ch. 
889.  The  Conrt,  by  extreme  rigor,  en* 
deaTors  to  iruard  against  the  abuse  of  in« 
troilucing  testimony  to  meet  that  which 
has  been  produced:  and  accordingly  it  has 
been  held,  that  if,  after  publication  has 
passed,  the  substance  of  the  testimony 
taken  on  a  material  point,  upon  which  fur- 
ther testimony  is  sought,  has  been  din- 
oloaed  to  the  party  applying,  it  is  too  late 
to  move  to  open  or  enlarge  Uie  rule  on 
affidftTit.    Moody  v.  Payne,  8  John.  Cb. 


294.    See  this  subject  discussed  in  Wood 
V.  Mann,  2  Sumner,  316. 
.1  1  Harr.  (ed.  Newl.)  289. 

3  Anon.,  6  BeaT.  92;  Maundv.  Allies,  4 
M.  &  C.  503. 

>  Ibid. ;  but  see  Lawrell  v.  Titchbome, 
2  Cox,  289;  Ilameisley  o.  Lambert,  2  Jbhn. 
Ch.  482.  In  this  last  case  the  Chancellor 
remarks,  that  "  such  an  oath  ought  not  to 
be  much  encouraged.  It  is  partly  prom- 
issory, it  may  be  difficult  to  be  strictly 
kept,  and  is  of  dangerous  and  snspicioiu 
tendency,*'  p.  488. 

4  1  iTarr.  (ed.  New].)  289. 

•  Conethard  v.  Hasted,  8  Mad.  439. 
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C.xxn.§i7.  party  applying,  and  his  solicitor,  are  ignorant  of  the  contents  rf 
^*" — Y — "^   the  depositions.* 

Service  of  the       The  order  for  enlarging  publication^  is  signed  and  entered  hj 
^   ^'  the  Master,  and  a  copy  of  it  must  then  be  served,  not  only  up<» 

the  other  side,  but  upon  the  Examiner  who  took  the  depoationg, 
and  the  Clerk  of  Records  and  Writs  in  whose  custody  the  deposi- 
tions, if  taken  by  commission,  are,  on  or  before  the  day  on  which 
publication  actually  passes.' 

This  is  necessary,  as  well  to  authorize  the  giving  out  copies  rf 

the  depositions,  and  to  preclude  further  examination  after  the 

period  to  which  publication  has  been  enlarged,  as  to  authoriiie  the 

examination  of  further  witnesses.* 

Afterpablica-       It  is  a  fixed  rule  of  the  Court,  that  if  one  of  the  parties,  ifter 

the^ottierMde  Publication  has  passed,  obtains  an  order  to  enlarge  publicatioii, 

may  examine  upon  the  usual  affidavit,  the  other  party  may  not  only  croa&^xam- 

'  ine,  but  may  examine  at  large,  even  though  he  has  seen  and  read 

the  former 'depositions.* 

Adjourmnent       Where  a  cause  has  been  set  down  for  hearing,  and  publicatioQ 

where  ^'  is  enlarged  beyond  the  day  on  which  the  same  is  set  down  to  be 

necessary;       heard,  the  proper  course,  if  the  cause  is  likely  to  come  on  before 

the  depositions  are  ready,  is  to  apply  to  the  Court  for  an  order  to 

how  procured,   adjourn  the  hearing  for  a  certain  time.     An  application  for  this 

purpose  must  be  made  to  the  Court '  upon  motion,  of  which  notice 

has  been  duly  served,  and  the  order  made  thereon  should  be 

served,  in  the  usual  manner,  upon  the  adverse  solicitor,  before  the 

day  on  which  the  cause  is  to  be  heard,  otherwise  the  caose,  who 

called  on,  will  be  struck  out  of  the  paper." 

Publication  being  passed,  the  Examiner  or  Clerk  of  Records 

and  Writs,  in  whose  custody  the  depositions  are,  is  at  liberty  to 

permit  them  to  be  examined,  and  to  deliver  copies  of  them  to  tk 

parties. 

Copy  of  inter-       When  an  office  copy  of  the  depositions  taken  on  behalf  of  an 

rogatories        adverse  party  is  delivered  out,   a  copy  of  the  interrogatoriei 

annexed  to  ,     -.  .  .  i         .       i  j  ? 

deposition.       whereon  such  depositions  were  taken  is  always  annexea/ 


Section  XVII. —  Suppression  of  Depositions, 

The  ground  upon  which  the  Court  suppressed  depositions  hst 
mS^ds  been  either  that  the  interrogatories  upon  which  they  were  taken 

^Bt^s'd-     ^®^®  leading ;  or  that  the  interrogatories  and  the  depositions  taken 

1  Turbot  V.  -,  8  Ves.  815;  see  also  *  Ibid, 

Dingle  v.  Rowe,  Wightw.  99;  Cutler  v.  *  Anon..  1  Vem  268. 

Cremer,  6  Mad.  264;  but  see  Mineve  «.  •I  Smith's  Ch.  Pr.  888. 

Rowe,  1  Dick.  18  '  Hinde,  885,886. 

s  24th  Ord.  1888.  >  Hinde,  896. 

s  Hinde,  881. 
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upon  them,  or  the  depositions  alone,  were  scandcUcms ;  or  else  C.XXII.517. 
that  some  irregularity  has   occurred   in   relation   to   them.*    A   "—"^     -' 
deposition  may  also  be  suppressed,  because  a  witness  has  disclosed 
some  matter  which  has  come  to  his  knowledge  as  solicitor  or 
attorney  for  the  party  applying.' 

The  objection  that  the  interrogatories  are  leading  can  scarcely  Leading  in- 
now  be  taken,  as  the  Examiner  himself  either  puts  the  questions,  *«"og**^'^<»- 
or  controls  those  by  whom  the  witnesses  are  examined. 

Formerly,  when  any  valid  objection  could  be  taken  to  the  depo-  Reference 
sitions,  it  was  the  practice  to  move  for  a  reference  to  the  Master,  ^^  ^^*' 
and  upon  his  report  to  move  to  suppress  the  depositions.     Now 
that  the  Master's  office  is  abolished,  the  proper  course  would  be  to 
move  the  Court  at  once,  if  any  objection  could  be  taken,  for  an 
order  to  suppress  the  depositions. 


1  In  snch  cases  the  depositions  are  snp- 
presser)  prior  to  the  hearing,  and  the  wit- 
ness will  be  permitted  to  be  re-exstmined. 
Brown  v.  Bulklev,  1  McCarter ( N.  J.),  294, 
807,  808;  Van  Kainee  v,  Groot.  40  Vt  74, 
80;  see  1  Hoflf.  Cb.  Pr.  495;  Underbill  v. 
Van  Cortlandt,  2  John.  Ch.  845;  Stubbs 
V.  Burwell.  2  Hen.  &  M.  586;  Pillow  v. 
Shannon,  8  Terser,  508 ;  Gresley  £q.  Ev. 
(Am.  ed.)  147-154;  Ring^ld  v.  Jones.  1 
Biand,  90;  Ferine  v  Swaine,  2  John.  Ch. 
475;  Hemphill  v.  Miller,  16  Ark.  271.  It 
is  a  fatal  defect,  if  the  general  ihterroga^ory, 
**  Do  you  know  any  thing  further,"  &c., 
does  not  appear  to  be  answered.  Richard- 
son V.  GolJen.  8  Wash.  C  C  109;  anUj 
p.  924,  note.  So  if  the  deposition  is  taken 
oefure  persons  not  namcii  in  the  commis- 
sion'. Banertr.  Day,  3  Wash  C  C.  248.  So 
if  all  proper  interrogatories  do  not  appear 
to  have  ueen  answered,  on  each  si'ie,  sub- 
stantially. Bell  V.  Davidi^on,  ib.  828; 
Nels(m  V.  United  States,  1  Peters  C.  C. 
285.  A  deposition  wan  rejected  because  a 
witness  refused  to  answer  a  proper  ques- 
tion; also  because  it  was  in  tne  hand- 
writing of  the  plaintiff's  attorney.  Mosely 
9.  Mosely,  Cam.  &  Nor  522.  Depo«ition8 
taken  without  notice  will  be  rejected. 
Honore  v.  Colmesnil,  1  J.  J.  Marsh.  525. 
So  a  deposition  taken  after  argument  of 
the  cause,  without  special  order,  will  be 
suppressed.  Dangerfleld  v.  Claiborne,  4 
Hen.  &  M.  897.  Evidence  of  a  fact  not  in 
issue,  may,  upon  motion,  before  the  hear- 
ing, be  suppressed,  or  it  may  be  rejected 
at  the  hearing.  Trumbull  v.  Gibbons, 
HaUt.  Dig.  174;  see  Butman  v.  Ritchie,  6 
Paige,  890.  According  to  the  practice 
pursued  in  New  York  by  Chance] lor  Kent, 
motions  to  supprn^s  depositions,  nlthough 
permitted  to  be  made  before  the  hearing, 
nsnally  resulted  unless  the  point  was  very' 
dear,  in  permitting  the  evidence  to  sttind 
dk  bene  e«e,  an<l  reserving  the  question. 
1  Hoff  Ch.  Pr.  495.  It  is  not  in  accord- 
ance with  tbe  practice  of  the  Court  to 
suppress  testimnnv  a«  incompetent,  before 
the  bearing.    Williamson  «.  More,  1  Barb. 


S.  C.  229;  Brown  v.  Bulkley,  1  McCarter 
(N.  J. ),  807.  "  The  question,  whether  the 
deposition  shall  be  suppressed,*'  it  was  re- 
marked by  the  Chancellor,  in  Underbill  v. 
Van  CortinndL  2  John.  Ch.  845,  ''is  a 
matter  of  discretion;  and  in  Hammond's 
Case,  Dickens,  50,  and  in  Debrox's  Cuse, 
cited  in  1  P.  Wms.  414,  the  deposition  of 
a  witness  examined  after  publication  was 
admitted  in  the  one  case,  because  the 
opposite  party  had  cross-examined;  and  in 
the  other,  because  the  testimony  would 
otherwise  have  been  lost  for  ever.**  A 
depoeiticm  having  been  taken  after  n  cause 
was. set  down  for  hearing  in  the  Superior 
Court  of  Chancery,  and  no  objection  hav- 
ing been  n^ade  io'that  Court,  the  Court  of 
Appeals  will  presume  that  good  cause  was 
shown  for  aamitting  it.  Stubbs  v.  Bur- 
well,  2  Hen.  &  M.  536 ;  Pillow  v.  Shannon, 
8  Yerger.  508.  Exceptions  to  the  reading 
of  depositions  taken  by  virtue  of  commis- 
Bion.<i,  issued  after  the  cause  in  which  they 
mny  be  required  is  set  down  for  hearing, 
may  be  made  at  any  time  before  the  cause 
is  gone  into^  when  called;  after  which 
such  exceptions  would  come  too  late. 
Fo<iter  9.  ^>utton,  4  Hen.  &  M.  401 ;  see 
further  as  to  irregularities  in  taking,  &c., 
depositions,  and  when  they  will  or  will 
not  cau^e  their  rejection,  Gresley  Eq.  £v. 
(Am.  ed.)  147-154;  Cravens  v.  Harrison, 
8  Litt.  92;  Clarke  v.  Tinsley,  4  Rand.  250; 
Stubbs  9.  Burwell.  2  Hen.  &  M.  686; 
Ringgold  V.  Jones,  1  Bland,  90:  Perine  v. 
Swaine,  2  John.  Ch.  475;  Unddrhill  v. 
Van  Cortlandt,  2  John.  Ch.  845.  A  part^ 
is  too  late  to  move  to  suppress  a  deposi- 
tion for  irregnlaritv  after  having  exhibited 
articles  to  discredit  the  witness.  Malone 
V.  Morrio,  2  Moll.  824.  The  suppression  of 
depositions  is  a  matter  of  discretion.  Brown 
V.  Bulkier,  1  McCarter  (N.  J.),  294,  308; 
Underhill  «.  Van  Cortlandt,  2  John.  Ch. 
845. 

s  Sandford  V  Remington,  2  Vea.  J.  189; 
Bernard  v,  Papineau^  De  G  &  Sm.  498; 
Attorney-General «.  Dew,  8  De  G.  &  8m. 
498. 
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EYIDENGE. 


CXXII.  §  18. 


Section  XVIII.  —  Be-eacaminoHon  of  Witnesses. 


In  what  cases 
permitted. 


Where  depo- 
sitions have 
been  sup- 
pressed for 
irregularity. 


Because  in- 
terrogatories 
leading; 


or  where 
some  impor- 
tant &ct  has 
been  omitted 
in  the  orig- 
inal deposi- 
tions. 


The  Court  is  always  desirous  that  the  examination  of  witnesses 
should  be  completed,  as  much  as  possible,  uno  actUy  and  that, 
whenever  it  can  be  accomplished^  no  opportunity  should  be  af- 
forded, after  a  witness  has  once  signed  his  deposition,*  and  **  turned 
his  back  upon  the  Examiner,"  ^  of  tampering  with  him,  and  in- 
ducing him  to  retract  or  contradict  or  explain  away  what  he  has 
stated  in  his  first  examination  upon  a  second ;  but,  notwithstand- 
ing this  unwillingness  to  allow  a  second  examination  of  the  same 
witness,  there  are  cases  in  which,  if  justice  requires  that  a  second 
examination  of  the  same  witnesses  should  take  place,  an  order 
will  be  made  to  permit  it." 

Thus,  where  the  whole  depositions  of  the  witnesses  in  a  cause 
are  suppressed,  on  account  of  some  irregularity  in  the  conduct  of 
the  cause,  or  in  the  examination  of  the  witnesses,  the  Court  will, 
when  it  is  satisfied  that  the  irregularity  has  been  accidental  and 
unintentional,  direct  the  witnesses  to  be  re-examined  and  cross- 
examined  upon  the  original  interrogatories.* 

The  cases,  however,  in  which  the  Court  will  permit  the  re-ex- 
amination of  the  same  witnesses  after  publication,  are  not  confined 
to  those  in  which  the  original  depositions  have  been  suppressed 
for  irregularity ;  it  has,  as  we  have  seen,  permitted  it  to  be  done 
in  a  special  case,  where  the  depositions  had  been  suppressed, 
because  the  interrogatories  upon  which  they  were  taken  were 
leading.^ 

'  But,  even  where  the  original  depositions  have  not  been  sup- 
pressed, the  Court  has  frequently  made  an  order,  after  publication, 
for  the  re-examination  of  witnesses,  for  the  purpose  of  proving 


1  Beames's  Ord.  74. 

s  Lord  Abergavenny  v.  Powell,  1  Mer. 
180. 

<  The  re-examination  of  a  witness  in 
Chancery  rests  in  discretion,  and  though 
granted  under  peculiar  circumstances,  is 
against  the  ordinary  practice  of  that  Court 
BeHch  V.  Fulton  Bank,  8  Wend.  678; 
Phillips  V.  ThompAon,  1  John.  Ch.  140.  A 
witness,  examined  while  incompetent  by 
reason  of  interest,  may  be  re-examined 
after  his  competency  is  restored.  Haddix 
V.  Haddix,  6  Litt.  202.  But  a  part^  will 
not  be  allowed  to  re-examine  a  witness 
whose  memory  has  been  refreshed  since 
his  examination  closed,  except  as  to  docu- 
mentary evidence.  Noel  r.  Fitzgerald.  1 
Hogan,  135;  see  Bprrne  v.  Frese,  1  Moll. 
896.  Nor  can  a  witness,  after  a  hearing 
and  final  decree  in  a  canse,  be  re-examined 
to  explain  or  correct  his  testimony  taken 


on  his.  examination  in  chief,  and  read  at 
the  hearing,  unless  under  very  special  cir- 
cumstances. Gray  «.  Murray^  4  John.  Ch. 
412;  Hallock  v.  Smith,  4  John.  Ch.  649; 
Steiry  p.  Arden,  1  ti.  62 ;  Newman  r.  Ken- 
dall, 2  A.  K.  Marsh.  286. 

^  Fresh  interrogatories  and  re-«xflmina- 
tion  have  been  permitted  after  publication, 
where  depositions  have  been  suppressed 
from  the  interrogatories  being  leading,  or 
for  irregularity,  or  where  It  has  been  dis- 
covered that  a  proper  release  has  not  been 
given,  to  make  a  witness  competent.  Wood 
0.  Mann,  2  Sumner,  816;  see  Healey  v. 
Jaeger,  8  Sim.  494 ;  Chameau,  6  Beav.  419; 
Shaw  V.  Lind&ey,  15  Yes.  880  ;  Attorney- 
General  r.  Nethercote,  9  Sim.  811. 

^  See  Spence  v.  Allen.  Prec.  in  Chan. 
498;  1  Eq.  Ca.  Ab.  232;  Lord  Arundel  t. 
Pitt,  Amb.  585;  Hinde,  898. 
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some  fact  which  has  been  omitted  to  be  proved  upon  the  original  C.XXII.  §  18. 
deposition.    This  is  frequently  done  upon  inquires  in  the  Master's  '-    t    — ' 
office,  under  decrees ;  ^  and  even  before  the  cause  has  been  heard, 
the  Court  will  entertain  applications  for  the  purpose  of  allowing 
fresh  interrogatories  to  be  administered  to  witnesses  who  have  been 
already  examined  in  the  cause.' 

In  a  case  before  Lord  Erskine,*  an  order  was  made,  on  the  appli-  on  the  appli- 
cation of  the  witness  himself  after  publication,  for  his  re-examina-  ***"*^y?fg!i|-*" 
tion  as  to  a  point,  upon  which  it  appeared,  by  his  affidavit,  he  had 
made  a  mistake.  The  order,  however,  was  confined  to  permit  his 
re-examination  as  to  that  particular  point  only,  and  it  directed 
that  the  other  side  should  have  an  opportunity  of  cross-examining 
him. 

It  is  to  be  remarked,  that  the  Court  will  not  only  entertain  an  Qn  applica- 
application  for  this  purpose,  after  publication  has  taken  place  in  tjons  at  the 
the  cause,  but  will  even  at  the  hearing,  where  the  defect  in  the     ^^* 
evidence  of  a  particular  witness  has  not  been  discovered  before, 
permit  the  cause  to  stand  over,  to  enable  the  party  to  make  an 
application  to  the  Court  for  permission  to  re-examine  the  witness.^ 

Sometimes,  in  cases  of  this  nature,  the  Court,  instead  of  having  Amendment 
the  witness  re-examined,  will,  if  the  mistake  involves  only  a  verbal  tion«J1n*what 
alteration,  permit  the  original  deposition  to  be  amended.*  *^^/f*'" 

But  before  the  Court  makes  an  order,  either  for  the  re-examina-  j^  ^^^^ 


cases 


tion  of  a  witness,  or  for  amendmsc  a  deposition  after  publication,  it  the  Court  will 
Will  examine  very  strictly  into  the  circumstances  of  the  case ;  and  tendance  of 
if,  upon  such  examination,  it  is  not  satisfied  that  the  error  has  been  ^^  jJ^JJ! 
wholly  accidental,  or  the  efifect  of  mistake  or  omission  either  on  iner. 
the  part  of  the  witness  or  of  the  Examiner,  it  will  reftise  the  ap- 
plication.^   And,  in  general,  before  making  an  order  for  the  amend- 
ing of  the  deposition,  it  will,  unless  the  case  is  very  clear,  examine 
both  the  witness  and  the  Examiner.^ 

In  all  the  cases  where  a  correction  has  been  permitted  in  the  Depositions 
deposition  itself,  a  direction  that  the  witness  should  reswear  his  ™^*  ^ 

'^     ,  ,  '  resworn. 

depositions  after  the  alteration,  has  formed  part  of  the  order. 

It  was  stated  by  Lord  Hardwicke,  in  Bishop  v.  Church^^  that  Re^xamina- 
the  Court  had  sometimes  directed  a  witness  to  attend  personally  cSSrtftself. 
when  it  had  a  doubt ;  but  in  that  case  the  witness,  having  spoken 


1  See  jxnt,  "Proceedings  in  Master*s 
office/* 

s  Cox  V.  Allin^bam,  Jac.  887 ;  Turner 
«.  Trelawnej.  0  Sim.  458;  B\Tne  «.  Frese, 
1  Moll.  306;  Potto  V.  Turts,  Yonnge,  848; 
Bridge  V.  Brirfge,  6  Sim  852. 

S  Kirk  V.  Kirk.  18  Ves.  286. 

^  Cox  r.  AlIinKham,  Jac.  837. 

<  Rowley  «.  Ridlev,  1  Cox,  281 ;  2  Dick. 
687,  S.  C;  Griells  r.  Gannell,  2  P.  Wms. 
646.  After  publication  parsed  and  the 
cause  set  down  for  hearing,  the  deposition 


of  a  witness  was  allowed  to  be  amended  on 
examinntion  of  the  witness  by  the  Court, 
he  being  nged  and  very  deaf,  and  a  mistake 
made  in  taking  down 'his  testimony  bv  the 
Examiner.  Denton  v.  Jackson,  1  John. 
Ch.  526. 

A  Ingram  9.  Mitchell,  5  Yes.  299. 

T  lUd ;  Griells  r.  GHnnelU  2  P. Wms.  646 ; 
Darling  v.  Staniford,  1  Dick.  868;  Pender- 
el  V.  Penderel.  Kel,  26. 

9  2  Yes.  S.  100. 
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EVIDENCE. 


CXXII.  §  18. 


Order  not  in 
c^eneral  made 
before  publi- 
cation. 


Before  publi- 
cation, per- 
mitted m 
Examiner*  8 
office. 


But  not  after 
witness  has 
concluded 
his  examina- 
tion 


unless  by 
order; 


upon  affidavit 
that  he  has 
not  commu- 
nicated the 
effect  of  his 
cross-exam- 
ination; 


but  he  may 
be  examined 
by  the  oppo- 
site party, 

either  before 
the  Exam- 
iner; 


or  before  a 
commis- 
sioner; 


SO  generally  in  bis  depositionfi  as  to  leave  a  doubt  in  bis  mind  upon 
a  particular  point,  be  refused  to  proceed  in  tbe  cause  till  tbe  wit- 
ness bad  been  examined  upon  interrogatories  before  tbe  Master. 

An  order  to  re-examine  a  witness,  for  tbe  purpose  of  supplying 
a  defect  in  bisf  former  examination,  will  not,  in  general,  be  made 
before  publication  bas  passed  in  tbe  cause ;  tbe  reason  of  wbicb  is 
tbe  difficulty  tbe  Court,  witbout  seeing  tbe  depositions,  would  bave 
in  coming  to  a  correct  conclusion  as  to  tbe  propriety  of  granting 
or  refusing  tbe  application.^ 

Tbe  reader  is  reminded  bere,  tbat  wbere  tbe  examination  of  i# 
witness  is  before  an  Examiner,  eitber  party  may,  up  to  tbe  period 
of  publication,  exbibit  new  interrogatories  for  tbe  furtber  exami- 
nation of  tbe  same  or  of  otber  witnesses  tbere,  witbout  an  order  to 
warrant  it ;  but  tbat  wben  a  commission  is  taken  out,  tbe  practice 
bas  bitberto  been  different.*  It  is,  bowever,  to  be  bere  observed, 
tbat  tbe  power  of  exbibiting  additional  interrogatories  for  tbe 
furtber  examination  of  a  witness  already  examined  before  the  Ex- 
aminer is  confined  to  tbe  period  of  a  witness  being  under  examina-. 
tion.  If  tbe  examination  of  tbe  witness  bas  been  closed,  and  be 
bas  perfected  and  signed  bis  deposition  (altbougb  be  may  be  per- 
mitted to  perfect  bis  deposition  in  some  circumstances  of  time  or 
tbe  like,  or  by  correcting  a  sum  upon  view  of  any  deed,  book,  or 
writing,  to  be  sbown  to  tbe  Examiner),'  be  cannot  be  again  exam- 
ined on  bebalf  of  tbe  party  producing  bim  witbout  an  order  of  tbe 
Court;  and  it  seems  tbat  sucb  order  cannot  be  obtained,  unless 
upon  affidavit  tbat  tbe  witness,  if  be  bas  been  cross-examined,  bas 
not  communicated  tbe  effect  of  bis  cross-examination  to  tbe  party 
examining  in  cbief*  Nor  will  sucb  an  order.be  made,  at  least  be- 
fore publication,  for  tbe  purpose  of  permitting  a  witness  to  alter 
or  explain  wbat  be  bas  stated  upon  bis  first  examination,  altbougb 
be  may  be  re-examined  as  to  different  matter.*^ 

But  altbougb  a  witness,  after  be  bas  closed  bis  examination,  can- 
not be  re-examined,  on  bebalf  of  tbe  party  producing  bim,  witbout 
an  order,  be  may,  if  be  bas  been  examined  before  tbe  Examiner, 
be  examined  again  by  tbe  adverse  party  witbout  an  order.'  He  is, 
in  fact,  in  sucb  case,  a  new  witness  for  tbe  otber  party  proposing 
to  re-examine  bim,  and  may  not  only  be  examined  by  sucb  party, 
but  may  be  cross-examined  by  tbe  party  originally  producing  bim. 
The  same  rule  will  also  apply  to  examinations  under  a  commission, 
where  a  witness  who  bas  been  examined  by  one  party  may  after- 


^  Lord  Abergavenny  v.  Powell,  1  Mer. 
181;  Batt  t;.  Birch,  6  Madr.  66  ;  Asbee  v. 
Shiplej',  ib.  467;  Randall  v.  Kicbford,  1 
Cha.  Ca.  26;  but  see  Kirk  r.  Kirk,  13  Ves. 
280;  Stanney  «.  Walmsley,  1  M.&C  861. 


>  Ante,  pp.  924,  926;  see  also  Andrews 
V.  Brown,  1  £q.  Ca.  Ab.  929. 
S  Ante,  p  929. 

*  Cockerell  v.  Cholmeley,  3  Sim.  318. 

*  Turner  v.  I'relawnev,  9  Sim.  453. 
«  Vaughan  v.  Worralf,  2_Mad.  822. 
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wards  be  examined  by  the  other  party,  in  chief,  as  his  witness,  with-*  C.XXII.  §  19. 

out  an  order,  provided  such  examination  be.  upon  interrogatories  '^" — y    ■"• 

which  have  been  produced  before  the  commissioners  were  sworn. 

When  it  is  necessary  to  examine  him  upon  fresh  interrogatories, 

an  order  to  that  effect  must,  as  we  have  seen,  be  first  obtained.^ 

Thus,  whek*e  a  motion  was  made  on  the  part  of  the  defendant,  that  unless  new 

he  might  be  at  liberty  to  exhibit  fresh  interrogatories  for  the  ex-  ^rielw* 

amination  of  the  plaintiff's  witnesses  in  the  suit,  on  £he  ground  necessary. 

that,  after  the  witnesses  had  been  examined,  it  was  discovered  that 

they  were  intereAed,  Sir  Thomas  Plumer  V.  C.  made  the  order,* 

which  wasVfterwards  confirmed  on  appeal.* 

It  is  to  be  observed,  also,  that  in  the  above  case,  a  new  commis-  Witness 
sion  was  necesslM^r  for  the  purpose  of  taking  the  examination  of  beforecom- 
the  witnesses  to  the-  interrogatory.     But  even  if  ho  new  commis-  missioner 
sion  had  been  rehired,  it  would  have  been  necessary  to  have  ob-  examined 
tained  an  order  for  the  exhibition  of  the  interroffiltory  before  the  M<*™  .^*™" 

,       iner  without 

Examiner;  for,  as  we  have  seen  before,  the  rule  of  tl^e  Court  is,  order. 
that  if  a  witness  has  been  examined  by  commissioners  in  the. 
country,  he  cannot  be  examined  again  before  the  Examiner,  with- 
out a  special  order.* 

It  is  to  be  mentioned  here,  that  where  the  Court  makes  an  order  Order  for 

_     • 

for  permitting  the  re-examination  of  witnesses,  it  is  always  coupled  ^^^*™^*^ 
with  a  direction  that  the  other  side  shall  have  liberty  to  cross-ex- 
amine them,*  and  that  the  proceedings  upon  such  re-examination 
are  subject  to  the  same  rules  as  those  upon  ordinary,  examination. 
In  Bridge  v.  Bridge?  however,  the  V.  C.  of  England,  upon  making 
an  order  for  re-examination  of  a  witness  to  part  of  an  inteiToga- 
tory  (his  deposition  as  to  which. the  Examiner  had  omitted  to  take 
down),  made  it  part  of  the  order,  "  that  publication  should  pass 
immediately  after  the  examination  or  cross-examination  (if  any) 
should  be  concluded,  and  that  the  cause  should  be  adjourned,  with 
liberty  to  the  plaintiff  to  apply  to  have  it  restored  to  the  paper 
when  publication  should  have  passed.'^ 


Section  XIX. — Examinalion  of  Witnesses  after  Publication, 

After  the  depositions  of  witnesses  have  been  published  and  read  Must  be  br 
by  the  parties,  a  new  witness  cannot  be  examined  without  an  'P^^  o"^"? 
order  of  the  Court,  which  will  not  be  granted  unless  warranted  by 

1  AnU^  pp.  924,  026.  *  See  order  in  Cox  «.  AUiogham,  Jao. 

>  Vautthan  «.  WorrAll,  K^'nipra.  841);  Stanney  «.  Walmsley,  f  M.  &  G. 

s  2  Swanst.  805;  and  see  Selway  «•  861. 

Chappell,  12  Sim.  1062.  «  6  Sim.  852. 

4  See  Pearson  «.  Rowland,  8  Swanst 
266,  n 
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nnless  it  is 
merely  to 
prove  exhibit 
viva  voce. 

Not  granted 
without  diffi- 
culty; 


upon  refer- 
ence to  the 
Master. 


special  circumstances,^  except  for  the  purpose  of  providiDg  an  ex- 
hibit vivd  voce  at  the  hearing,  in  which  case,  as  we  have  seen,  an 
order  for  the  examination  of  the  witness  may  be  obtained  on  m0ti<» 
or  petition  of  course.* 

An  order  for  the  examination  of  a  fresh  witness  after  public*- 
tion,  except  it  be  for  the  purpose  of  discrediting  a  witness  already 
examined,  is  not  obtained  without  great  difficulty.*  Cases^  how- 
ever, do  frequently  occur,  in  which  the  Courts  will  allow  the  exam- 
ination of  witnesses  after  the  depositions  have  been  seen ;  and  eren 
at  the  hearing  of  the  cause,  leave  has  been  given  to  the  parties  to 
examine  witnesses  to  facts  which  have  been  omitted  to  be  proved 
in  the  ordinary  course.  This,  s»  we  have  seen,  has  been  frequent- 
ly done  in  the  case  of  wills  disposing  of  real  estates,^  but  the  prac- 
tice is  not  confined  to  those  cases,  and  other  cases  have  already 
been  mentioned  in  which  the  Court  has  permitted  such  examina- 
tions as  to  different  points,  either  by  order  made  at  the  beaiing^ 
or  upon  petition  or  motion,  supported  by  proper  affidavits.*  In 
addition  to  which  it  may  be  stated,  that  an  order  lor  this  purpose 
may  be  obtained,  even  where  the  same  point  has  been  examined 
to  before.* 

In  ITewland  v.  Horsman^  an  order  was  made  for  the  examina- 
tion of  witnesses  abroad,  upon  new  matter  stated  at  the  hearing, 
and  not  in  issue  before,  upon  terms  of  not  delaying  an  action  di- 
rected to  be  tried  at  Law ;  and  in  Oage  v.  HurUerf  leave  was 
given,  after  publication,  to  examine  a  witness  as  to  a  particnlar 
fact  vivd  voce^  the  defendant  being  at  liberty  to  cross-examine.* 

It  is  to  be  observed,  that,  in  general,  if  leave  is  given  to  examine 
a  witness  after  publication,  and  before  hearing,  a  Master  is  some- 
times ordered  to  settle  the  interrogatories,  that  they  may  be  con- 
fined to  such  points  only  as  were  omitted  before,  and  as  are  now 
ordered  to  be  examined  unto.^^  This,  however,  is  not  always  done ; 
and  when  the  object  is  merely  to  prove  an  exhibit,  and  the  inter- 
rogatory was  before  filed,  it  is  unnecessary. 

Though,  by  the  orders  of  the  Court,  the  parties  are  to  make 
their  proof  before  publication  and  hearing  of  the  cause,  yet  after 


1  Willan  V.  Willan,  19  Ves.  690-692; 
Hamersley  v.  Lambert,  2  John.  Ch.  432. 
It  seems  that  new  testimony  may  be  taken 
after  publication,  to  facts  and  conversa- 
tions, occurring  after  the  original  cause  is 
at  issue,  and  publication  has  pAs^ed.  The 
Court  may,  in  the  exercise  of  a  sound  dis- 
cretion, allow  the  introduction  of  newly- 
discovered  evidence  of  witnesses  to  facts 
in  issue  in  the  cause,  after  publication  and 
knowledge  of  the  former  testimony  and 
even  af^er  the  hearing.  But  it  will  not 
exercise  this  discretion  to  let  in  merely 
corroborative  testimony.  Wood  «.  Mann, 
2  Sumner,  816. 


s  Ante,  p.  881;  see  Wood  t.  Blaan,  1 
Sumner,  816. 
s  WUlan  V.  Willan,  idd  wtprtu 

*  Ante,  p.  868. 

<  Ante,  p.  858;  Clarke  v.  JenniaffB,  1 
Anst  173;  Gage  «.  Ranter,  1  Dick.  It. 

«  Coley  V.  Coley,  2  T.  &  J.  41;  Gfe»- 
wood  V.  Parsons,  2  Sim.  229. 

f  2  Cha.  Ca.  74. 

8  1  Dick.*  49. 

•  See  Holies  t.  Cair,  8  Swamt  fS*. 
where  a  similar  order  appears  to  have  ben 
made  upon  consent 

10  1  EGirr.  (ed.  Newl.)  274. 
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hearing,  if  there  be  a  reference  to  the  Master  for  stating  an  ac-  C.XXII.§19. 

count  or  such  like  matter,  and  he  shall  find  any  particular  point  or  ^—    v    ^'^ 

circumstance  needful  to  ground  his  report  upon,  which  were  not 

fully  proved,  nor  could  be  properly  examined  to  before  the  Master, 

he  may  direct  the  parties  to  draw  interrogatories  to  such  points  or 

circumstances  only,  and  the  witnesses  are  usually  examined  before 

the  Master  upon  such  interrogatories,  if  the  witness  be  or  reside 

within  twenty  miles  of  London,  but,  if  further  of^  and  the  parties 

desire  it,  he  may  by  certificate,  direct  a  commission  into  the 

country.* 

The  most  usual  cases  in  which  witnesses  are  required  to  be  To  discredit 
examined  after  publication,  are  those  in  which  their  testimony  is  "*<>**»«  "^^ 
required  for  the  purpose  of  showing  that  a  witness  already  exam- 
ined is  unworthy  of  credit.^    An  examination  for  this  purpose  is 
not,  however,  a  matter  of  course ;  it  must  have  the  sanction  of  an 
order,  the  leading  step  towards  obtaining  which,  is  the  preparing  not  granted, 
or  filing  of  objections,  or  "articles"  in  the  Examiner's  ofiice  (if  ^«««upon 
the  depositions  impeached  be  taken  in  town),  or  in  the  Record  viousijr  filed. 
and  Writ  Clerks'  office  (where  the  depositions  have  been  taken 
by  commission).' 

These  articles  may  be  in  the  following  form,  viz: — 

Articles  exhibited  by  A,  B.^  complainant  in  a  certain  cause,  now  depending  fQ^m  of 
and  at  issue  in  the  High  Court  of  Chancery,  wherein  the  said  A,  B,  is  articles. 
plaintiff,  and  C.  D.  defendant ;  to  discredit  the  testimony  ofE.F.,  G,  H,, 
and  J.  K.,  three  witnesses  examined  [before  Thomas  Halt  Plumer,  Esquire, 
one  of  the  Examiners  of  the  Court^,*  on  the  part  and  behalf  of  tht  said 
defendant, 

Ist.  The  said  A.  B.  doth  charge  and  allege,  that  the  said  E.  F. 
hath,  since  his  examination  in  the  said  cause,  owned  and  acknowl- 
edged that  he  is  to  receive  or  be  paid,  and  also,  that  he  doth  ex- 
pect, a  considerable  reward,  gratuity,  recompense,  or  allowance, 
from  the  said  defendant,  in  case  the  said  defendant  recovers  in  the 
said  cause,  or  the  said  cause  be  determined  in  his  favor,  and  that 
the  said  E.  F.  is  to  gain  or  lose  by  the  event  of  the  said  cause. 

2d.  The  said  A.  B.  doth  charge  and  allege,  that  the  said  6.  H. 


1  1  Ilarr.  ((^d.  Newl.)  274. 

>  AJthough  the  Uftual  time  for  examining 
as  to  the  credit  of  h  vriineM,  is  after  publi- 
cation, it  seems  that  it  may  be  aone  before, 
provided  an  order  for  that  purpose  be  ob- 
tained. Mill  V.  Mill,  18  Vee.  40«.  A  wit- 
ness  may  be  examined  to  the  mere  credit 
of  the  other  witnesses,  who^e  depositions 
have  been  a.ieudy  latlLen  and  publiMhed  in 
the  cause,  but  ho  will  not  be  allowed  to  be 
examined,  to  prove  or  disprove  any  fact, 
material  to  the  merits  of  the  case.  Wooa 
r.  Mann,  2  Sumner,  816;  Gretlev  Eq-  £v. 
(Am.  ed.)  189-144;  Jenkins  o.  £ldreUge,8 


Story,  812«  818;  Troup  v.  Sherwood,  8 
John.  Ch.  558. 

<  Hinde,  874. 

*  If  the  witneiaes  have  been  examined 
by  &>mmi*u»ion,  the  following  words  are  to 
be  substituted  fitr  those  within  brackits: 
*'  by  virtue  of  a  commission,  issued  out  of 
the  said  Court*  to  X.  Y.  and  other*,  directs 
ed  for  the  examination  of  witnes»ea  in  the 
said  cause  upon  certain  interrogntories  ex- 
hibited before  them,  for  that  purpose,  and 
which  said  witnesses  were  examined  in  the 
said  cause."    llinde,  875. 
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C.XXII.§19.  and  J.  K.  are  persons  of  bad  morals,  and  of  evil  fame  and  charartCT, 
and  that  they  are  generally  reputed  and  esteemed  so  to  be ;  and 
that  the  said  G.  H.  and  J.  K.  are  persons  who  have  no  regard  for 
the  nature  and  consequences  of  an  oath ;  and  that  they  are  pereons 
whose  testimony  is  not  to  be  credited  or  believed.* 


Use  of 
articles. 


To  give  notice 
to  ue  other 
party-y  of  the 
ground  of 
objection. 


All  examina- 
tions as  to 
credit  with- 
out articles, 
impertinent. 


Course  of 
proceedings 
upon  articles. 


Order  for 
leave  to 
examine 
witnesses, 

motion  for 
must  be 
Bpecial. 


The  exhibition  of  these  articles  is  rendered  necessary  by  one  of 
Lord  Clarendon's  Orders,*  which  directs,  that  the  Examiner  shall 
not  examine  any  witnesses  to  invalidate  the  credit  of  other  wit- 
nesses, but  by  special  order  of  the  Court,  which  is  sparingly  to  be 
granted,  and  upon  exceptions  first  put  into  vyriting^  and  fled  trirt 
tJie  ExamiTier^  vnthotU  fee^  and  notice  thereof  given  to  the  adverse 
party  or  his  clerk,  together  with  a  true  copy  of  the  said  exceptions, 
at  the  charge  of  the  party  so  examining. 

The  object  for  which  these  articles  are  required,  is  to  give  notice 
to  the  party  whose  witnesses  are  to  be  objected  to,  of  the  ground  of 
the  objection,  in  order  that  he  may  be  prepared  to  meet  it.  With- 
out some  notice  a£  this  description,  it  would  be  impossible  for  the 
other  party  to  cross-examine  the  witnesses  to  be  adduced,  tor  the 
purpose  of  discrediting  the  character  of  his  witness ;  for  as  the 
rule  of  the  Court  is,  that  you  cannot  examine  to  any  point«  not 
put  in  issue  by  the  pleadings,  and  as  the  character  of  a  witness 
could  not  by  that  means  be  put  in  issue,  it  would  be  impossiWe 
that  the  party  should  know,  that  the  witnesses  examined  by  his 
adveraary  were  for  the  purpose  of  discrediting  his  own.  For  this 
reason,  the  Court  not  only  requires  notice  to  be  given  of  an  inten- 
tion to  discredit  a  witness,  in  the  form  of  articles  as  above  stated, 
but  it  considers  all  examinations,  as  to  the  character  of  witnesses, 
without  the  previous  exhibition  of  such  articles,  as  impertinent, 
and  wUl  order  them,  and  the  interrogatories  upon  which  they  ue 
taken,  to  be  suppressed.' 

The  articles  having  been  filed,  a  certificate  thereof  must  be  prt>- 
cured  from  the  Examiner,  or  from  the  Record  and  Writ  Clerk  with 
whom  they  are  filed,  and  an  application  must  be  made  to  the 
Court,  grounded  upon  the  certificate,  for  leave  to  the  party  apply- 
ing to  examine  witnesses  thereon,  and  if  necessary  for  a  commis- 
sion, to  take  their  depositions  in  the  country.* 

Although  by  Lord  Clarendon's  Order,  above  referred  to,*  an 
order  for  leave  to  examine  witnesses  to  credit,  is  termed  a  spedd 
order,  it  is  usually  granted  as  a  matter  of  course ;  •  and  may  be 
obtained  either  by  motion,  or  by  petition  at  the  Rolls,  without 


1  Hinde,  876. 

a  Beames's  Ord.  187. 

8  MUl  0.  Mill,  12  Yes.  406. 


*  Hinde,  877. 

*  Beame8*8  Ord.  1S7. 

*  Hussell  V.  Atkinson,  S  Dick.  SSti 
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affidavit,  upon  the  certificate  of  articles  being  filed.*  It  seems,  C.XXII.§19. 
however,  that  if  made  by  motion,  it  should  be  upon  notice ; *  and  "*■'->■  -^ 
that  if  the  application  is  made  after  considerable  delay,  and  the 
hearing  of  the  cause  will  thereby  be  deferred,  the  Court  will  reiuse 
the  order,  or  qualify  it,  by  directing  that  it  shall  not  delay  the 
hearing  of  the  cause."  There  is,  however,  no  precise  time  within 
which  the  Application  must  be  made.* 

Where  a'  commission  isT  required,  it  has  generally  been  directed  Where  com- 
to  the  same  commissioners  as  were  named  in  the  former  commis-  J^^^df 
sion,*  but  a  commission  will  not  be  directed  for  the  purpose  of  not  granted 
examining  witnesses  abroad,  for  which  purpose,  Ireland  is  con-  ®b'o*<l- 
sidered  as  a  foreign  part,  unless  in  case  of  great  emergency ;  and 
where  it  is  sworn,  that  no  person  in  England  can  prove  any  thing 
as  to  the  witness's  credit!*    If  a  party,  who  has  obtained  a  com-  Mustbe-exe- 
mission  to  examine  a  witness  to  credit,  delays  the  execution  of  it  ^^bi^^*^" 
till  after  the  decree,  he  will  be  made  to  pay  the  costs.'     The 
method  of  proceeding  under  an  order  of  this  nature,  whether  be- 
fore the  Examiner  or  under  a  commission,  is  precisely  similar  to 
that  pointed  out  in  ordinary  cases. 

The  order  usually  directs,  that  the  party  applying  be^  at  liberty  Nature  of 
to  examine  witnesses,  "  as  to  credit,  and  as  to  such  particular  facts  ^^^Sed  ^^'^ 
only  as  are  not  material  to  what  is  in  issue  in  the  cause ; " '  and 
under  it  the  party  is  at  liberty  to  examine  witnesses,  not  only  to 
the  general  character  of  the  w^itness  whose  credit  is  impeached, 
but  also  for  the  purpose  of  contradicting  particular  facts  sworn  to 
by  the  witness,  provided  such  facts  are  not  material  to  the  issue 
in  the  cause,'  as  in  Purcell  v.  M'* Namara^^^  where  the  matter  to  be 
examined  to  was,  whether  the  witness  had  not  been  a  woollen- 
draper  and  insolvent,  which,  upon  his  cross-examination,  he  had 
denied ;  or  in  Chivers  v.  -Sckb,"  where  the  articles  charged,  that 
though  the  witness,  in  her  deposition  for  the  plaintiJ9^  had  deposed 
that  she  lived  with  him  as  his  milkmaid  in  1775,  she  did  not  live 
with  him  in  that  or  any  other  capacity  till  1786,  and  that  she  had 
confessed  to  that  eficct,  and  that  she  had  been  prevailed  upon  so 
to  depose  at  the  instigation  of  the  plaintifTs  tithing-man,  who  was 
another  witness  for  the  plaintifi*,  and  for  a  reward.     In  Ambrosio 


1  Uinde,377;  Watmore  v.  Dickson,  2  Y. 
&  B.  267. 

3  ibid, 

«  White  r.  Fussell,  19  Ves.  127. 

4  Piggott  V.  Croxhall,  1  S.  &  S.  467. 

*  Wood  V.  lianimerton,  9-Ves.  146. 

*  CalhiKhan  t.  Kochfort,  8  Atk.  G43. 
T  White  V.  Fuwell,  1  v.  &  B.  161. 

B  Purcell  V.  M*Nainara,  8  Yes.  824  ; 
Wood  V.  Hammertoii,  9  YeM.  145;  Piggott 
«.  Croxhall,  1  8.  &  S.  467. 

*  This  proceeding  ma.v,  ordinarilyt  b« 


taken  after  publicaticm  and  before  hearing, 
but  the  interrogatories  niubt  be  Hd  bhapeO, 
as  to  prevent  the  party,  unrier  color  of  an 
cxHnunHtion  as  to  credit,  tioni  procuring 
testimony  to  overcome  that  already  taken 
and  pui'lin^hed  in  the  cause.  Gass  v.  Stin- 
son,  2  SamDer,605;  Wood  v.  Mann,  2 
Samner,  316;  I'roup  «.  Sherwood,  8  John. 
Ch.  668. 

10  Ubittprcu 

11  Scacc ;  cited  8  Yea.  824. 


\ 
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C.XXII.§19.  V.  Francia^  the  articles  charged  that  one  of  the  witnesses  vbo 
^—  t"  — '  had  been  examined  for  a  defendant,  to  nine  out  of  seventeen  btCT- 
rogatories,  by  the  description  of  Mary  White,  widow,  was  the  wife 
of  the  defendant,  and  known  to  be  snch  at  the  time  of  the  exam- 
ination, suggested  that  if  she  was  not  his  wife,  she  lived  with  him, 
and  an  improper  intimacy  subsisted  between  them,  and  the  0T^«r 
was  that  the  plaintiff  should  be  at  liberty  to  examine  to  that  fiict, 
and  also  to  the  competence  and  credit  of  the  witness. 

It  seems,  also,  that  witnesses  may  be  examined  to  discredit  other 

witnesses,  by  proving  that  previously  to  their  examination,  thejr 

had  made  declarations  contrary  to  their  depositions.' 

Where  to  par-       ^^^  although  the  order  permits  the  examination  of  witnesses  to 

ticular  fiwt,  it  particular  facts  as  well  as  to  general  credit,  for  the  purpose  of  con- 

inust  oe  COD"  ^  '  ^     x 

fined  to  facts  tradicting  a  witness  previously  examined,  such  facts  must  he 
not  in  iasue.  strictly  confined  to  those  not  in  issue  in  the  cause;  •  and  you  can 
only,  in  examining  as  to  the  credit  of  the  witness,  put  general  quee- 
tions,  as  ^'whether  you  would  believe  the  witness  upon  his  oath.''' 
It  is  not  competent,  even  at  Law,  to  ask  the  ground  of  that  opinion, 
but  only  the  general  question  is  permitted.*  The  regular  mode  of 
examining  into  general  character,  is  to  inquire  of  the  witnewes 
whether  they  have  the  means  of  knowing  the  former  witnewfl 
general  character,  and  whether  upon  such  knowledge  they  would 
believe  him  upon  his  oath.' 
Artidea  never  ^*  ^  ^  ^^  noticed,  that  although  articles  may  be  exhibited  as  to 
™![!ijfl.*^  the  credit  of  witnesses  after  publication,  they  are  never  allowed 
as  to  their  competency^  because  it  is  said  this  might  have  been 
examined  to  and  inquired  into  upon  the  examination ;  ^  and  it  is 
for  this  purpose  that  a  notice  of  the  witness's  name  and  place  of 
abode  is  left  with  the  solicitor  of  the  opposite  party  before  exam- 


competency. 


1  5th  of  AiiJ^st,  1746;  cited  tbid. 

2  Piggott  V.  Croxhall,  4  S.  &  S.  477. 

*  Anon.,  8  y.  &  B.  94;  »ee  Troup  ©. 
Sherwood,  8  Juhu.  Ch.  65b,  and  next  note 
above;  Jenkins  o.  Eidredge,  8  Story  C.  0. 
812,  813;  Wood  V.  Mann,  2  Sumner,  816. 

^  Anon ,  8  V.  &  ti.  04.  Upon  such  ex- 
aminutiun,  ihe  rule  of  evidence,  as  to  im- 
peach ing  the  credit  of  witnesses,  is  the 
same  in  Equity  as  at  Law.  ihe  inquiry 
must  be  general  as  tu  the  general  character 
of  the  wituf  ss  for  veracit}'.  Truup  «.  Sher- 
wood, 8  John.  Cb.  558.  The  practice  in 
reference  to  the  extent  of  inquiry  that  may 
be  mndt)  respectins  the  character  of  the 
witness  to  impeach  his  cieUit,  and  the 
questions  thut  may  be  put,  is  not  uniform 
iu  the  American  States.  See  1  Greeul. 
£v.  §  461;  Anon.,  1  Uilt  (S.  C),  251,  258, 
250;  hume  t7.  Scott,  8  A.  K.  Marsh.  261, 
262;  State  v.  Boswell,  2  Dev.  Law,  209, 
21U;  People  v.  Mather,  4  Wend.  257,  258; 
Phillips  V.  Kmgtield,  19  Maine,  875;  Gass 
V.  Stinson,  2  Sumner,  610;  Wike  v.  Light- 


ner.  11  Seig.  &  R.  198;  1  PhiL  £v.  (Ov- 
en &  Uiirs  ed.  1839)  291-298,  notes  (»0) 
(581 );  2  id.  (Cowen  fk  Uiirs  notes)  p^  761- 
770. 

«  Carlos  V.  Brook^  10  Yes.  49, 50. 

«  PhU.  &  Amoe,  925.  The  regnlsricwSi 
of  examining  into  the  general  ivpatstioB 
is  to  inquire  of  the  witness,  wbetiier  hs 
knows  the  geueral  reparation  of  tfaepcndi 
in  question,  among  his  neighbon;  ami  vtst 
that  reputation  is,  whether  it  u  gocd  or 
whether  it  is  bad.  In  the  Euglisb  Courts 
the  course  is  further  to  inquire,  wbctber 
from  such  knowledge,  the  witness  woeki be- 
lieve that  person  apon  his  oath.  Is  ^ 
American  Courts  the  same  coune  Iws  ^^^ 
()ursued;  but  its  propriety  has  been  qa«* 
tioned,  and  perhaps  the  weight  of  autlMin' 
is  now  against  permitting  the  wttaess » 
testify  to  his  own  opinion.  1  Greenl  Ev* 
§  461 ;  Gass  v.  SUnson,  2  Samner,  11*; 
Kimmel  v.  Kimmel,  3  Serg.  &  K-  tXi.^'^ 
Phillips  V.  Kiugfield,  19  Maine,  Si&. 

7  CaUaghan  t.  Kochfort,  8  Atk.  6iL 


BXAHnrATIOH    OF   WITNESS 

ination ;  and  that,  nnder.  the  ol<3  ] 
prodaoed.* 

Interrogatories  adapted  to  the  i 
and  filed  in  the  same  manner  ai 
the  witnesses  examined  thereon, 
Examiner's  office.  The  other  par 
nesses,  as  to  their  means  of  kno^ 
opinion,  or  may  attack  their  gen( 
dence,  aapport  the  character  of  hie 

The  rules  as  to  pasaiog  publia 
muUmdit,  as  those  to  be  observed 

Where  an  objection  is  establisl 
ness,  his  deposition  cannot  be  rei 
only  to  his  credit,  it  must  be  read 
the  Conrt  on  the  whole  evidence  ( 

1  Htndv,  3TB. 

*  Hbda,  876,  STT.  Iftha  witneu  be  im- 
pe»ched,  evidence  of  bis  general  Kpod 
cbanctsr  bu  been  batd  adnuMible.  Sich- 
mend  c.  BichmoDd,  18  Yerger,  343;  1 
Greeol.  Ev.  i  Ml;  Me  People  t.  Davii,  31 
Wend.  809. 


